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OUESTION(S) PRESENTED

ISSUE ONE:
CERTIORARI SHOULD ISSUE TO CORRECT SOUTH CAROLINA'S 

ERRONEOUS DENIAL OF EXTRAODINARY WRIT CHALLENGING THE SOUTH 

CAROLINA'S INADEQUATE POST CONVICTION RELIEF; CORRECTIVE PROCESS 

THAT HAS DEPRIVED PETITIONER AND PETITIONER SIMILARLY SITUATED OF 

THEIR ONE AND ONLY COLLATERAL CHALLENGE TO THEIR STATE COURT 

CONVICTION OF VIOLATIONS OF FEDERAL CONSTITUTIONAL GUARANTEES.

ISSUE THO:

CERTIORARI SHOULD ISSUE TO CORRECT THE MANIFEST MISCARRIAGE 

OF JUSTICE OF AN ACTUAL INNOCENT STATE COURT PRISONER WHO STANDS 

CONVICTED AND SENTENCED TO LIFE WITHOUT PAROLE FOR A MURDER 

SOMEONE ELSE CONFESSED TOO.

IV



LIST OF PARTIES

[ ] All parties appear in the caption of the case on the cover page.

[x] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
petition is as follows:

Bryan P. Stirling, Director, S.C. Department of Corrections, 

and Scott Lewis, Warden, Perry Correctional Institution.

Respondents.
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

Dij] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and iso
M reported at
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

to

C/A No..0:10-2023-CMC-PJG ; or,

The opinion of the United States district court appears at Appendix 
the petition and is

U] reported at
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

to

C/A No. 0:l0-2G23-Cf1C- ; or,

[)0 For cases from state courts:

The opinion.of the highest state court to review the merits appears at 
Appendix
[ ] reported at
[ ] has been designated for publication but is not yet reported; or,
[ )3 is unpublished.

to the petition and is
Appellate Number 2019-001510 —; or,

IN THE OF COMMON PLEAS
The opinion of the___
appears at Appendix

courta
to the petition and is

Case No. 200A-CP-A0-05551[ ] reported at
[ ] has been designated for publication but is not yet reported; or, 
[X] is unpublished.

-I or,
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JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my 
was December 20, 2011 f*58 fed. Appx. 290(4th C case

IR.)

[ ] No petition for rehearing was timely filed in my

[ ^ A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: 132 S.Ct. 1 931(2012) anci a COpy 0f the 
order denying rehearing appears at Appendix_______

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including _ 
in Application No.

case.

(date) on (date)
A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

IX] For cases from state courts:

Slate Oct. 29./2QBon which the highest state court decided 
A copy of that decision appears at Appendix

my case was
T

[XI A timely petitkm for rehearing was thereafter denied on the following date: 
rlARCH .12* 2020——, and a copy of the order denying rehearing 

appears at Appendix * .

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including 
Application No.

(date) on (date) in
A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

CONSTITUTION OF THE UNITED STATES OF AMERICA 

THE BILL OF RIGHTS (Amendments to the Constitution)

Amendment VI
In ALL CRIMINAL PROSECUTIONS/ the accused shall enjoy the

RIGHT TO A SPEEDY AND PUBLIC TRIAL/ BY AN IMPARTIAL JURY OF THE

STATE AND DISTRICT WHEREIN THE CRIME SHALL HAVE BEEN COMMITTED/

WHICH DISTRICT SHALL HAVE BEEN PREVIOUSLY ASCERTAINED ACCUSATION/

TO BE CONFRONTED WITH THE WITNESSES AGAINST HIM TO HAVE

COMPULSORY PROCESS FOR OBTAINING WITNESSES IN HIS FAVOR/ AND TO

HAVE ASSISTANCE OF COUNSEL FOR HIS DEFENSE.

Amendment XIV

NO STATE SHALL MAKE OR ENFORCE ANY LAW WHICH SHALL ABRIGE THE 

PRIVILEGES OR IMMUNITIES OF CITIZENS OF THE UNITED STATES/ NOR

SHALL ANY STATE DEPRIVE ANY PERSON OF LIFE/ LIBERTY OR PROPERTY/

ITSWITHOUT DUE PROCESS OF LAW; NOR DENY TO ANY PERSON WITHIN

JURISDICTION THE EQUAL PROTECTION OF THE LAW.

3.



STATEMENT OF THE CASE

Petitioner is presently confined in the South Carolina

DEPARTMENT OF CORRECTIONS PURSUANT TO COMMITMENT OF THE RlCHLAND

County Clerk of Court. Petitioner was indicted at the December

1997 TERM OF THE RlCHLAND COUNTY GRAND JURY FOR MURDER

(1997-GS-40-25414). Petitioner was represented by Douglas E. 
Strickler of the Richland County Public Defender's Office. On 

Febraury 18, 2000, Petitioner proceeded to trial before the 

Honorable James C. Williams, Jr

ULTIMATELY CONVICTED PETITIONER AS INDICTED AND JUDGE WILLIAMS 

SENTENCED PETITIONER TO CONFINEMENT FOR PERIOD OF LIFE WITHOUT

AND IN WHICH THE JURY• J

PAROLE.

A TIMELY NOTICE OF APPEAL WAS FILED AND THE APPEAL WAS 

PERFECTED BY DANIEL T. STACY OF THE SOUTH CAROLINA OFFICE OF

Indigent defense. The South Carolina Court of Appeals affirmed 

THE CONVICTION AND SENTENCE. SEE STATE V. AL'AmIN, Op. 3602 (S.C. 

Ct. App. filed March 3, 2003). A timely rehearing was filed and 

Petition for Writ of Certiorari was submitted to the South 

Carolina Supreme Court by way of written order dated October 21, 
2004, the S.C. Supreme Court denied certiorari. See also State v.
Al-Amin, 353 S.C. 405, 578 S.E.2d 32 (2003).

POST CONVICTION RELIEF C'P.C.R.') 

(2004-CP-410-5551)

On November 30, 2004, Petitioner filed a pro-se application 

FOR POST CONVICTION RELIEF (C/A No. 2004~CP“40“5551) ALLEGING

INEFFECTIVE ASSISTANCE OF COUNSEL; PROSECUTORIAL MISCONDUCT;

INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL; AND ADDITIONAL CLAIM

4.



WAS PRFSFNTFH AS THAT OF 'NEWLY DISCOVERED EVIDENCE* TO WIT:(A 

CONFESSION TO THE CRIME* THUS EXONERATING PETITIONER) PURSUANT TO

S.C. Code Ann. §17-27-95(0.
On June 6* 2007* an evidentiary hearing was convened into the

Honorable J. Michelle Childs. Petitioner wasmatter before the
AND WAS REPRESENTED BY CHARLIE JOHNSON* ESQUIRE AND THE

Brown* Assistant attorney
PRESENTED
STATE WAS REPRESENTED BY ROBERT L.

GENERAL. SEE ATTACHED (EXHIBIT (C)).

On November 19* 2007* judge Childs issued a written Order

of dismissal denying the application and dismissing with

prejudice. See Attached Exhibit (B).
On December 17* 2019* PCR counsel filed a timely notice of

INTENT TO APPEL.

The South Carolina of Indigent Defense appointed Elizabeth 

Franklin-best to handlf the PCR appeal. 0m June 26* 2008* 

Franklin-Best submitted a petition for Writ of Certiorari on 

petitioner's behalf. See Attached exhibit (D). On February 11* 

2010* thf South Carolina Court of appeals denied Certiorari and 

Remittitur was handed down April 22* 2010.

0:10-2023-CHC-PJ6

Petitioner subsequently filed a pro-se Petition for Habeas 

Corpus under 28 U.S.C. §2259 on July 30*
0:10-2023-CMC-PJG). Respondent filed its return and Motion for 

Summary Judgment on December 8* 2010. The Honorable Paige J * 
Gossett* United States Magistrate judge* issued on july 12* 2011 

a Report and Recommendation for respondent's motion for summary

JUDGMENT BE GRANTED. THE HONORABLE CAMERON MCGOWAN CURRIE UNITED

2010 (C/A No.

5.



States district judge* denied petitioner's Petition and accepted

THE REPORT AND RECOMMENDATION SUPPORTING SUMMARY JUDGMENT. SEE
0;10-2023-CMC-PJG. 2011 WL 3439411Al-Amin v. Stevenson No.

(D.S.C. Aug. 5* 2011). Petitioner appealed; The Fourth Circuit 

Court of appeals dismissed Petitioner's appeal on December 20*
2011* and the United States supreme court denied certiorai. 
Al-Amin v. Stevenson* 458 Fed. App. 290 (4th Cir 2011)* cert, 
denied* 132 S.Ct. 1931 (2012).

On August 30* 2019* Petitioner Petition to the South Carolina 

Supreme Court to entertain a petition for Writ of Habeas corpus 

IN [its] original jurisdiction for a final adjudication on the 

merits on Judge Childs written Order of Dismissal (C/A No. 
2004-CP-4Q-5551)* dated November 19* 2007. See Exhibit (B)*

On October 29* 2019* the South Carolina supreme court denied 

Petitioner's Butler's Petition. See Butler v. State*
*397 S.E.2d 87 (S.C. 1990). Petitioner filed a motion to 

RECONSIDER tf* NOVEMBER 8* 2019. MOTION WAS DENIED MARCH 12* 2020.

S.C.

6.



REASON FOR GRANTING THE PETITION

SUPRA., PETITIONER 

"ALL
STATEMENT OF THE CASEAS NOTED IN THE 

TIMELY FILED HIS APPLICATION FOR POST'CONVICTION RELIEF Io

APPLICATION ARE ENTITLED TO A 

PRESENT ALL . THEIR CLAIMS

State-. 337 S.C. 256, 261 S.E.2d 753, 755 (1990).

• /

OPPORTUNITY TOFULL AND FIAR 

IN ONE PCR APPLICATION. ODOM V.

After the PCR hearing concluded evidence, exhibits and
TESTIMONY CONSIDERED JUDGE CHILDS BY WAY OF WRITTEN ORDER DENIED 

THE APPLICATION AND DISMISSED WITH PREJUDICE. A TIMELY NOTICE OF 

APPEAL WAS FILED AND THE PCR APPEAL WAS PREFECTED BY ELIZABETH

Franklin-Best of the South Carolina office of Indigent defense. 
Franklin-Best presented two issues in the petition for Writ of

(1) Al-AHIN is entitled to a new trial because 

THAT THE STATE CHARACTERIZED AS 'THIRD PARTY GUILT',
CERTIORARI:

EVIDENCE
BUT WAS REALLY EVIDENCE RELATED TO THE QUALITY OF THE STATE'S 

INVESTIGATION OF AL-AHIN WAS IMPROPERLY EXCLUDED: AND (2); this 

COURT SHOULD ORDER THE DNA IN THIS CASE TO BE ENTERED INTO THE 

NCIC SYSTEM TO REMOVE ANY DOUBT THAT WAKEEL RASHEED COHHITTED 

THIS MURDER WHEN, AT AL-AMIN'S PCR HEARING, RASHEED CONFESSED TO 

THE MURDER AND GAVE A VERY EXACTIN6 DESCRIPTION OF BOTH THE CRIME
CRIME AND THE LOCATION.' However, as a result of franklin-Best's
INADEQUACIES AND LACK OF UNDERSTANDING OF THE SOUTH CAROLINA

Appellate Court Rules, Petitioner was denied and thwarted any and
HAVE THE MERITS OF THE PCR COURT'S 

OR REVIEWED BY THE SOUTH CAROLINA SUPREME COURT
ALL OPPORTUNITY TO PROPERLY

DENIAL ADDRESSED
because Franklin-Best failed to property present the claims' 
the South Carolina Supreme court, (emphasis supplied and added).

toi i
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The Respondents in their Return Petition for writ of Certiorari 

(Appendix Exhibit (E))* recognized and capitalized on 

Franklin-Best's misunderstanding of the South Carolina Appellate

Court Rules and thereby advanced the following ground 

Return:
PETITIONER'S REQUESTED RELIEF BECAUSE THE PETITIONER HAS FAILED 

TO RAISED ANY ERRORS HADE BY THE PCR COURT RELATED TO PCR?
Subsequently, the Certiorari was denied and Petitioner's PCR

IN THEIR

'Whether* pre scacr 227(A)* THIS COURT SHOULD DENY THE

ADJUDICATED OR PROPERLY REVIEWED BY THEAPPEAL NEVER BEEN

South Carolina Supreme Court.
The duty is on the Petitioner to show a duty of care was owed

TO HIM. RaYFIELD V. SOUTH CAROLINA DEPARTMENT OF CORRECTIONS 297

S.C. 95* 105-06* 374 S.E.2d 910* 916 (Ct. App. 1988)* cert, 
denied* 298 S.C. 109* 379 S.E.2d 133 (1989).

An AFFIRMATIVE LE6AL duty may be created by a statute*

CONTRACT RELATIONSHIP* STATUS* PROPERTY INTEREST* OR SOME OTHER

special circumstance. Arthurs V. AlKEN* 338 S.C. 253* 525 S.E.2d

542* 547 (S.C. Ct. App. 1999).
The affirmative legal duty here is created here by South 

Carolina Constitution Article I § 3* Austin v. State* 305 S.C.
. 4^55* 409 S.E.2d 395 (1997)(*A applicant has [aJ right to an

APPELLATE COUNSEL'S ASSISTANCE IN SEEKING REVIEW OF THE DENIAL OF 

AN APPLICATION FOR POST-CONVICTION RELIEF*) AND POST-CONVICTION

Relief Actions Rule 71.1(g)* South Carolina Rules of Civil 

Procedure.
The South Carolina provisions here create a liberty interest

IN THE ASSISTANCE OF PCR APPELLATE COUNSEL AS CREATED AND

8.



DETERMINED BY REFERENCE TO SOUTH CAROLINA LAW. THESE LAWS MAKE IT 

CLEAR THAT *ONE BITE AT THE APPLE* INCLUDES THAT THE APPOINTMENT 

OF PCR APPELLATE COUNSEL IS A MATTER OF RIGHT IN APPEALING AND 

BRIEFING THE ADVERSE RULING AND/OR A APPLICANT'S FIRST AND ONLY

(federal claims) in Post-Conviction application, and the
APPOINTMENT OF PCR APPELLATE COUNSEL (P0ST~C0NVICTI ON RELIEF 

ACTION Rule 71.1(g), SCACR) is not discretionary.
The boast of the law is that there can not be no wrong without 

a remedy. S.C. Const. Art. I § 9; Messervy v. Messervy, 82 S.C. 
559, 64 S.E.2d 753, 754 (1909); See also Page v. winter, 240 S.C. 
516, 126 S.E.2d 570, 574 (1962)(Justice Bussey and Laws
DISSENTING; *THE RIGHT TO HABEAS CORPUS IS TOO IMPORTANT TO BE

partial.* U.S. Const. Art. I § 9 and S.C. const. Art. V § 5 and
THE OVERARCHING CONCERN OF THE JUDICIAL SYSTEM IS TO DO JUSTICE,

NOT PROTECTING CONVICTIONS)(EMPHASIS ORIGINAL).

I. QUESTION ONE

CERTIORARI SHOULD ISSUE TO CORRECT SOUTH CAROLINA'S ERRONEOUS 
DENIAL OF EXTRAODINARY WRIT CHALLENGING THE SOUTH CAROLINA'S 
INADEQUATE POST CONVICTION RELIEF; CORRECTIVE PROCESS THAT HAS DEPRIVED PETITIONER AND PETITIONER'S SIHILARLY SITUATED OF THEIR ONE AND ONLY COLLATERAL CHALLENGE TO THEIR STATE COURT CONVICTION 
OF VIOLATIONS OF FEDERAL CONSTITUTIONAL GUARANTEES.

Judge Childs issued a written Order of 

Dismissal (Exhibit (B)) denying the PCR application and in so 

doing Judge Childs Order stated the Court reviewed the testimony,
EVIDENCE AND LEGAL ARGUMENTS OF COUNSEL PURSUANT TO S.C. CODE

§17-27-80 (1985), and the Court ruled on the Petitioner's issues

As NOTED SUPRA • s

AS PRESENTED:

9.



(1). That trial counsel.* Douglas Strickler/ failed to raised a 

Alibi defense or requested an Alibi charge at Petitioner's 

trial(s) 'when he gave the police a statement concerning his

ALIBI.* BUT NEVER ADMITTED TO THE MURDER." SEE APPENDIX B. ORDER

of Dismissal page 3-4/ ll. 18-19; page 7-8.
(2). "That appellate counsel was ineffective for allowing

INCORRECT STATEMENTS GET INTO THE RECORD/ SUCH AS/ BLOOD BEING ON

the [Petitioner's] hands and the victim and the [Petitioner] were

LEFT 'ALONE* IN HIS APARTMENT WHEN 'NO EVIDENCE' TO SUPPORT SUCH 

STATEMENTS/ BY THE STATE OR APPELLATE'S BRIEF/ AND THEY WERE

prejudicial." See appendix B. Order of Dismissal at page 4; 
Opinion No. 3602 and State v. al-amin/ 353 S.C. 405/ 578 S.E.2d 

32 (2003). [It should be noted that the S.C. Court of Appeals

INTERJECTED 'ONUS PROBANDI' INTO THE SILENT RECORD THAT "DARRYL

Cunningham professed' he saw Al-Amin with the victim in 

Al-Amin's apartment around 2:30 pm on the day in question and

THAT Al-AmIN AND THE VICTIM WERE 'ALONE' WHEN CUNNINGHAM LEFT.I

The jury never heard this testimony; and

(3). Newly Discovered evidence. A confession from Wakeel Rasheed 

a/k/a DeAngelo Williams. See Appendix B and I. Order of dismissal 

at page 5-7.
However/ as previously noted/ supra 

Office of Indigent defense a appointed Elizabeth Franklin-Best to 

REPRESENT PETITIONER IN APPEALING THE PCR COURT'S DENIAL OF

Petitioner's claims. On June 26/ 2008/ franklin-Best raised two

GROUNDS IN THE PETITION FOR WRIT OF CERTIORARI. NEITHER ISSUE

raised by Franklin-Best on Petitioner's behalf was considered by 

the South Carolina Supreme Court because the issues as presented

the South Carolina• ;

10.



DID NOT COMPORT TO THE SOUTH CAROLINA APPELLATE COURT RULES. THE
Respondents quickly recognized Franlin-Best deficiency and that

POSITION BEFORE THE SOUTH CAROLINAS SUPREME COURT WHICH 

ULTIMATELY RESULTED IN PETITIONER'S PCR APPEAL (PETITION OF 

CERTIORARI) TO BE DISMISSED WITHOUT CONSIDERATION ON THE MERITS.

(emphasis added and supplied).

CASE VS. STATE OF NEBRASKA 

CLEARLY ESTABLISH LAW

Petitioner's state collateral proceeding was 'properly filed' 
FOR THE STATUTORY TOLLING PROVISION OF 28 U.S.C. 52244(d)(2) TO 

Pace v. BiGuglielmo, 544 U.S. 408, 414, S.Ct.
(20Q5)(quoting Carey v. Saffold, 536 U.S. 214, 236, 122 S.Ct.
apply.

2134 (2002).
The statute of limitation under S.C. Code Ann. §17-27-45(A)

WAS FIRMLY PART OF THE POST-CONVICTION RELIEF JURISPRUDENCE WHEN

CONGRESS ENACTED AEDPA, I.E U.S.C. §§2254(d) AND 2244(b)(1).• i

The provisions for future discovery of certain matters contained 

IN SECTION 17-27-45(B) AND (C) apply only to new matters properly

FILED AND RAISE WITHIN THE DATE OF ITS DISCOVERY TO NEW MATTER

RAISED IN STATE'S P.C.R. ACTION.

Petitioner file his PCR within one year of judgment, after his

DIRECT APPEAL, WITHIN ONE YEAR OF THE APPELLATE COURT DECISION.

S.C. Code ann. §17-27-45(A). Petitioner stated all his grounds

FOR RELIEF IN HIS APPLICATION. SEE S.C. CODE ANN. §17“27“*}0.

Ineffective assistance of counsel; Prosecutoriali.e • /

misconduct; ineffective assistance of appellate counsel and new

DISCOVERED EVIDENCE.

11.



Petitioner's newly discovered evidence where Wakil rasheed

CONFESSED UNDER OATH TO THE CRIME OF MURDER WAS FILED WITHIN

ONE-YEAR DEADLINE.

The statute of limitations period was tolled pursuant to 28 

U.S.C. §2244(d)(2)/ which was timely filed in accordance with 

S.C. CODE ANN. §17-27-45(0 IN THAT TIME THE PETITIONER'S

DISCOVERED THE FACTUAL PREDICATE OF HIS CLAIM; WAS BROUGHT WITHIN

REASONABLE TIME. THE SIXTH AND FOURTEENTH AMENDMENT GdtilteANf£E*S‘

A RIGHT TO COUNSEL AND COMPENANT REPRESENTATION.

AS EXTRADINARY CIRCUMSTANCE/ THE SOUTH CAROLINA APPELLATE

defense Office appointed franklin-Best. The state appointed

COUNSEL FAILED TO RAISED ANY ““FEDERAL CLAIM THAT WAS ALLEGED

within Petitioner's initial PCR hearing/ appendix C or ruled upon

BY THE PCR COURT ORDER/ APPENDIX B. FRANKLIN“BeST STRATEGY OR 

COURSE OF CONDUCT WAS DIRECTLY PROHIBITED BY 'WELL-ESTABLISH"LAW 

OR WAS NOT REQUIRED BY *WELL~ESTABLISH* LAW/ IN SUCH CASE DEFIED

Petitioner appellate review on the merits.
The South Carolina Supreme court will only consider claims 

SPECIFICALLY ADDRESSED BY THE P.C.R; COURT. As A PROCEDURAL

by-pass for Petitioner seeking relief because state appointed

ATTORNEY FAILED TO 'SQUARELY* AND 'PROPERLY* RAISE THE CLAIMS AT 

THE APPROPRIATE TIME IN STATE COURT. PETITIONER STILL HAD MEANS 

TO DO SO IN STATE HABEAS PETITION TO EXHAUST THOSE CLAIMS. SEE

Rose v. Lundy/ **55 U.S. 509/ 515/ 102 S.Ct. 1198 (1982) and 

Butler v. State/ 302 S.C. 466/ 397 S.E.2d 87 (1990).
Petitioner petition for Writ of habeas corpus in South 

Carolina original jurisdiction [Supreme court] because he had

12.



EXHAUSTED IA L LI HIS AVAILABLE REMEDIES I.E DIRECT APPEAL-.• *

POST-CONVICTION AND FEDERAL HABEAS CORPUS. THE SUPREME COURT OF

South Carolina dismissed the petition without a hearing and filed

NO OPINION. To REFUSE TO CONSIDER AN INEFFECTIVE ASSISTANCE OF 

COUNSEL CLAIM.. PROPERLY RAISED PROPERLY RULED UPON OR/AND ADDRESS

A CONFESSION OF PROBATIVE NATURE WOULD ENDORSE A FUNDAMENTAL

MISCARRIAGE OF JUSTICE BECAUSE IT WOULD REQUIRE THE PETITIONER 

WHO IS ACTUALLY INNOCENT TO REMAIN IMPRISONED. THEREFORE.. SOUTH

Carolina Supreme court has entered a decision in conflict with

THE DECISION OF THE FOURTH CIRCUIT COURT OF APPEALS AND THE

United States Supreme Court on the same matter. It failed to 

grant Petitioner (Petitioner similary situated) his "One and 

Only" right on a important federal question in a way that

COMFLICT WITH THE DECISION OF THIS COURT IN CASE V. NEBRASKA.. 581

U.S. 336, 86 S.Ct. I486 (May 24, 1965).
In light of Case, this conflict satisfy a "substantial showing

OF THE DENIAL OF CONSTITUTIONAL RIGHTlsI" UNDER THE Sfctfffo AND

ThisFourteenth Amendment of the United States Constitution.
PETITION RAISES AN IMPORTANT CONSTITUTIONAL QUESTION OF

SIGNIFICANT NATIONAL IMPORTANCE TO HAVE THIS COURT DECIDE THE

QUESTION AND LEGAL PRINCIPAL INVOLVED, AND THUS PROMOTE

DEVELOPMENT OF THE LAW.

The petition does not seek to decide a new question of law,
BUT TO SIMPLY CORRECT THE SOUTH CAROLINA SUPREME COURT'S

DEMONSTRABLY ERRONEOUS APPLICATION OF FEDERAL LAW.

In Case, as controling established law, the United States 

Supreme Court decide whether the 14th amendment requires THAT

THE STATE PRISONER SOME ADEQUATE CORRECTIVE PROCESS FOR THE
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HEARING AND DETERMINATION OF CLAIMS OF VIOLATION OF FEDERAL

CONSTITUTIONAL GUARANTEES.

South Carolina "articulated* the principle post-conviction 

relief* S.C. Code Ann. §17-27-20 through 160) that South Carolina

MUST AFFORD PRISONERS SOME "CLEARLY DEFINED METHOD BY WHICH THEY 

MAY RAISE CLAIMS OF DENIAL OF FEDERAL RIGHTS." CF. YOUNG V.

Ragen* 337 U.S. 235* 238-239* 69 S.Ct. 1073* 1074-1075 (1949). 
Also Mooney v. Holonan* 294 U.S. 103* 55 S.Ct. 340 (1935)(In

STATING THAT PROPOSITION THE COURT NOTED: "THE DOCTRINE OF

"exhaustion" of state remedies* to which this court required the

SCRUPULOUS ADHERENCE OF ALL FEDERAL COURT 

SOME ADEQUATE STATE REMEDY EXISTS."

Although South Carolina "enacted" the post-conviction relief*

* ** PRESUPPOSES THAT

THIS CASE SHOWS THERE IS NO ADEQUATE AVENUE TO CORRECT THE

PROCESS IN CHALLENGING PETITIONER'S FEDERAL CONSTITUTIONAL CLAIMS

AND A GENUINE OPPORTUNITY TO TEST HIS CONSTITUTIONAL ISSUES

AGAINST WELL-ESTABLISHED LAW. PETITIONER WAS DENIED HIS "ONE FULL 

BITE AT THE APPLE."PET ITIONER ASKED THIS HONORABLE COURT TO 

REVISIT ITS OPINION IN CASE* SUPRA.

S.C. CODE ANN. S17-27-20(A), A PCR CLAIM 

IS PROPERLY PRESENTED AS A SIXTH AMENDMENT 

CLAIM FOR INEFFECTIVE ASSISTANCE OF COUNSEL.

The standard of evidence in South Carolina for an Alibi

DEFENSE IS [NJORMALLY* ALIBI IS BASED PROOF ADVANCED BY THE

DEFENDANT ATTEMPTING TO SHOW IMPOSSIBILITY OF BEING INVOLVED IN 

THE CRIME DUE TO ABSENCE FROM THE SCENE." (EMPHASIS ORIGINAL).

State v. Ander* 483 S.E.2d 780* REHEARING DENIED* REVERSED* 503

14.



S.E.2d 443 (S.C. Ct. App. 1997).
In South Carolina Alibi is a 'notice defense'. Id. While

Alibi is an affirmative defense because the state bears the

BURDEN OF PROVING BEYOND A REASONABLE DOUBT THAT THE DEFENDANT

COMMITTED THE CRIME,

EVIDENCE OF ALIBI. See State V. SlMMONS, 308 S.C. 80, 83"84, 417 

S.E.2d 92, 94 (1992)(State bears the burden of establishing 

IDENTITY OF THE PERPETRATOR),STATE V. SCHROCK, 283 S.C. 129, 133, 

322 S.E.2d 450, 452 (1984)(noting by bringing the case, the state 

assumes the burden of proving that the accused was at the scene

OF THE CRIME 'WHEN IT HAPPENED AND THAT HE COMMITTED THE CRIMINAL

act'). In order to have the jury instructed about Alibi, however,
EVIDENCE, EITHER THROUGH HIS

THE DEFENDANT DOES NOT HAVE TO OFFER ANY

THE DEFENDANT MUST PRESENT 

OWN CASE OR THROUGH CROSS-EXAMINATION OF THE STATE'S WITNESSES, 

THAT HE WAS AT A SPECIFIC PLACE OTHER THAN THE SCENE OF THE CRIME

AT THE TIME OF THE CRIME. SEE STATE V. DIAMOND, 280 S.C. 296, 

297, 312 S.E.2d 550, 551 (1984)(noting that 'ImJere denial of

one's PRESENCE AT THE SCENE OF THE CRIME DOES NOT CONSTITUTE

Alibi'); See also State v. Robbins, 275 S.C. 373, 377, 271 S.E.2d 

319, 321 (1980)(that evidence was sufficient to support charging

THE JURY WITH ALIBI DEFENSE WHERE DEFENDANT JEST IFI ED THAT

ALTHOUGH HE BEEN AT THE STORE EARLIER IN THE EVENING, HE WAS NOT

THERE AT THE TIME OF THE ROBBERY, BUT INSTEAD WAS AT HOME').

TRIAL COUNSEL'S TESTIMONY DURING THE PCR HEARING THAT HE HAD 

"MO RECOLLECTION* OF WHY HE DID NOT PRESENT TESTIMONY FROM DARRYL

Cunningham ('Cunningham') as a witness is not 'some cogent

TACTICAL CONSIDERATION* THAT JUSTIFIED THE FAILURE TO CALL

Cunningham as a witness who's statement to investigators provided

15.



AN AIR TIGHT ALIBI THAT HE RETURN TO THE HOUSE *BY HIMSELF*.

Although counsel suggested his strategy was to control the

CLOSING ARGUMENT, COUNSEL'S *NOI|-RECOLLECTION* TESTIMONY IS CLEAR

THAT HIS FAILURE WAS NOT MOTIVATED BY ANY JUSTIFICATION, BUT

RATHER A POST HAVOC INVENTION.

Specifically, counsel testified that Cunningham was *Ithe1
ONLY* PERSON WHO COULD PLACE PETITIONER EITHER AT THE SCENE OR 

NOT AT THE SCENE. HOWEVER, DURING CROSS-EXAMINATION , TRIAL 

COUNSEL UTTERLY FAILED TO SPECIFICALLY ASK CUNNINGHAM *IF

Petitioner also returned to the scene with him* was the 

'linch-pim' of Petitioner's Alibi defense. Counsel testified that

HE CROSS-EXAMINED CUNNINGHAM REGARDING HIS STATEMENT TO 

INVESTIGATORS, BUT COUNSEL FAILURE TO UTILIZED THE INVESTIGATOR'S

notes. See appendix exhibit (FMInvestigATOR REPORT BY Allen D. 
Caldwell dated 9/25/97); exhibit (6)(investigator report by Allen 

D. Caldwell dated 9/30/97); exhibit (H)(investigator report L.E. 
Mcneely P.I. dated 12/15/98), which would have supported an air 

tight Alibi that Cunningham did in fact return to the house *by

HIMSELF*. (EMPHASIS ADDED AND SUPPLIED).

'An attorney's failure to present exculpatory evidence is

ORDINARILY DEFICIENT* UNLESS SOME 'COGENT TACTICAL* OR OTHER

'consideration justified it*. Griffin v. Warden Md. Corr. 
adjustment Ctr, 970 F.2d 1355, 1358 (4th Cir. 1992)(quoting 

Washington v. Murray, 952 F.2d 1472, 1476 (4th Cir. 1991). In 

Griffin, the Petitioner argued his trial counsel was ineffective

FOR FAILING TO OFFER CERTAIN ALIBI WITNESSES, Id. AT 1357. THE

Fourth Circuit concluded that Griffin's counsel failure to call

THOSE WITNESSES WAS NOT BASED ON 'SOME C06ENT TACTICAL*
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CONSIDERATION GIVEN THAT 'NO REASON' FOR THE FAILURE APPEARED IN

THE RECORD AND HELD:

STRICKLAND and it's progeny certainly teach indulgence of the
ON-THE-SPOT DECISIONS OF DEFENSE ATTORNEYS, On THE OTHER HAND 
HAVE MADE.; BUT PLAINLY DID NOT. THE ILLOGIC OF THIS "APPROACH* IS 
PELLUCIDLY DEPICTED BY THE CASE; WHERE AN ATTORNEY'S INCOMPETENT 
PERFORMANCE DEPRIVED HIM OE THE OPPORTUNITY TO EVEN MAKE A 
TACTICAL DECISIONS ABOUT PUTTING [THE AlIBI WITNESS! ON THE
stand. A Court should evaluate the conduct from counsel's 
PERPECTIVE AT THE TIME,

Id. at 1358-1359. (internal citations omitted)(quoting 

STRICKLAND; 956 U = S. AT 689; CITING KlMJMELMAN V. MORRISON; 977 

11.S. 365; 386-389; Harris v. reed, 899 F,2d 8771; 8768 (7th Cir.
1990)(failure to call witnesses to contradict eyewitness

IDENTIFICATION OF DEFENDANT WAS INEFFECTIVE ASSISTANCE). THE

Fourth Circuit held that counsel's conduct was also prejudicial

AND THEREFORE REVERSED AND REMAND WITH INSTRUCTIONS TO GRANT THE

writ. Id. at 1359-1360.
Under the Due Process Clause of the Fourteenth AMENDMENT;

CRIMINAL PROSECUTIONS MUST COMPORT WITH PREVAILING NOTIONS OF

Fundamental fairness. The Supreme Court interpreted this standard

OF FAIRNESS TO REQUIRE THAT CRIMINAL DEFENDANTS BE AFFORDED A

MEANINGFUL OPPORTUNITY TO PRESENT A COMPLETE DEFENSE. CALIFORNIA

v. Trombetta; 967 U.S. 979; 985 (1989). In Taylor v. Williams;
HELD "IfIeW RIGHTS ARE MORE989 U.S. 900 (1988); the Court

FUNDAMENTAL THAN THAT OF AN ACCUSED TO PRESENT WITNESSES IN HIS

own defense". Id at 908.
In THIS CASE COUNSEL OFFERED NO "COGENT TACTICAL"

CONSIDERATIONS THAT JUSTIFIED HIS FAILURE TO CALL CUNNINGHAM AS A 

DEFENSE WITNESS; PUT THE STATE ON NOTICE OF PETITIONER'S ALIBI 

AND PRESENT AN ALIBI DEFENSE;’ REQUEST AN ALIBI INSTRUCTION OR 

UTILIZE THE INVESTIGATOR'S REPORT AND SPECIFICALLY QUESTION
17,



UTILIZE THE INVESTIGATOR'S REPORT AND SPECIFICALLY QUESTION

Cunningham as to

HOUSE WITH HIM WAS UNDULY PREJUDICIAL. Fn.1.

Although counsel suggested his failure were to control closing

ARGUMENT , HIS 'NON-RECOLLECTION' TESTIMONY AND COMPLETE FAILURE 

TO AVANCE AND USE EXHIBIT (F, G, H) TO ESTABLISH CUNNINGHAM'S

WHETHER OR NOT PETITIONER WENT BACK TO THE

TESTIMONY WAS HIGHLY QUESTIONABLE MAKES IT CLEAR THAT IT WAS NOT 

MOTIVATED BY ANY JUSTIFICATION. He TESTIFIED HE HAD 'NO

recollection' why he didn't call Cunningham as a defense witness

BUT DREW A 'SHARP CONTRAST' AS TO WANTING TO CONTROL THE CLOSING 

ARGUMENT. MOREOVER, THE LACK OF ANY EXPLAINATI ON DISTINGUISHED 

THIS CASE FROM THE FACTS OF UNITED STATES V. TERRY, 366 F.3d 312 

(*ITH ClR 2004), WHERE OUR FOURTH CIRCUIT CONCLUDED THAT TRIAL

counsel's had offered cogent reason for not offering exculpatory

WITNESSES, EVEN THOUGH TRIAL COUNSEL'S EXPLAINATION WAS NOT IDEA

in it's specificty. Id at 317. Far from ideal counsel's

EXPLAINATION IN THIS CASE WERE 'NON-EXISTENT* WITH RESPECT TO

Cunningham actually returning to the house 'by himself' without

THE NEED TO DRAW INFERENCE RATHER USING EXISTING FACTS THAT ARE

Fn.1. The trial court was likewise remiss in not charging the
JURY ON ALIBI IN THIS CASE SINCE THE PETITIONER TESTIFIED HE WAS 
ELSEWHERE AND NOT AT THE SCENE AND THE STATE COULD NEVER PLACE 
HIM THERE. 'A JUDGE MUST CHARGE THE JURY ON MATERIAL ISSUE RAISED
by the evidence.* Frasier V. State, 305 S.C. 158410 S.E.2d 572 
(1991). The law to be charge is determined by the evidence
PRESENTED AT TRIAL. STATE V. GOURDINE,
(1996). The Court must charge alibi if not requested to do so, if
THE DEFENDANT'S DEFENSE IS EFFECTIVELY DENIAL OF PRESENCE. STATE
V. Besalin,
GIVES RISE TO A CONCLUSION BY THE JURY THAT IT IS IMPERMISSIBLE 
FOR THEM TO CONSIDER ALIBI AS A DEFENSE. RlDDLE V. STATE, 308
S.C. 361, 481 S.E.2d 308 (1992). See also State v. Robbins, 275 

.C. 373, 271 S.E.2d 319 (1980); Roseboro v. State, 317 S.C. 287,
, 54 S.E.2d 312 (1995) and Walker v. State, 397 S.C. 226, 723 
S.E.2d 610 (2010). Trial counsel admitted at PCR hearing that 
'there was evidence and testimony that Petitioner was not at the 
scene/'See Appendix exhibit D.

472 S.E.2d 241, 242

, 23 S.E.2d 752 (1943). The absence of alibiS.C.
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"established by clear convencing evidence".
Accordingly, trial counsel's failure to offer exculpatory

EVIDENCE FOR THE PURPOSES OF DEMONSTRATING AN ALIBI FOR THE TIME 

OF THE CRIME WAS DEFICIENT UNDER STRICKLAND.

AS IMPERFECT AS THE STATE'S CIRCUMSTANTIAL EVIDENCE MAY HAVE 

BEEN. AND ACKNOWLEDGING THE CREDIBILITY PROBLEMS OF IT'S WITNESS, 

AS EVIDENCE BY COUNSEL DURING THE PCR HEARING, THAT TESTIMONY 

WAS ALL THE JURY HAD UPON WHICH TO BASE IT'S DECISION. WHILE 

COUNSEL ATTEMPTED TO POKE HOLES IN CUNNINGHAM'S TESTIMONY, THE 

JURY WAS LEFT WITH AN 'INFERENCE" THAT PETITIONER'S DID ‘ NOT 

RETURN WITH CUNNINGHAM, MAKING THE CONVICTION INEVITABLE. HAD 

COUNSEL OFFERED CUNNINGHAM AND THE TWO INVESTIGATOR'S REPORTS,

Exhibit F, G, H, there would have been two compelling sets of 

TESTIMONY: ONE FROM CUNNINGHAM AND THE CONTRADICTING 

INVESTIGATOR'S ACCOUNTS. ALTHOUGH NOT ENSURING A DIFFERENT

OUT“COME, THAT DIRECTLY COMPETING EVIDENCE GIVES RISE TO A

* PROBABILITY THAT AT LEAST ONE JUROR WOULD HAVEREASONABLE
'reasonable doubt' as to Petitioner's guilt.

(where trialThe Fourth Circuit explained in Griffin, supra

TO OFFER THE TESTIMONY OF MULTIPLE, AVAILABLE

• J

COUNSEL FAILED 

WITNESSES).
UNDER-MINDED." As NOTED BY TRIAL COUNSEL CUNNINGHAM'S TESTIMONY 

HAD SUBSTANTIAL CREDIBILITY PROBLEMS. THE PREJUDICE TO PETITIONER 

RESULTED FROM COUNSEL'S FAILURE TO PRESENT AN ALIBI DEFENSE IS
THE RELATIVE CREDIBILITY OF

Our CONFIDENCE IN THE OUTCOME IS VERY MUCH

FURTHER EVIDENCE BY COMPARING
Petitioner's alibi evidence with the state's witnesses. In light

SHARP CONTRAST BETWEEN CUNNINGHAM'S TRIAL TESTIMONY ANDOF THE
THE TWO INVESTIGATOR'S REPORTS, THERE IS ONLY ONE CONCLUSION THAT
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CAN BE DRAWN: IT IS REASONABLE PROBABLE THAT THE JURY WOULD HAVE

BELIEVED THE INVESTIGATOR'S AND THERE REPORTS EXPLOITING

Cunningham's inconsistent stories over Cunningham's trial

TESTIMONY. At A MINIMUM., IT IS "REASONABLY PROBABLE" THE JURORS

WOULD HAVE BELIEVED THAT CUNNINGHAM RETURNED TO THE HOUSE

"without Petitioner' and WOULD HAVE BELIEVED PETITIONER'S

ALIBI ENOUGH TO ESTABLISH REASONABLE DOUBT.

Trial counsel's failure to present an alibi defense was

PREJUDICIAL AND THE PCR COURT'S APPLICATION OF STRICKLAND'S 

PREJUDICE PRONG WAS "OBJECTIVELY UNREASONABLE". PETITIONER'S IS

ENTITLED TO A NEW TRIAL.

II. QUESTION TWO

CERTIORARI SHOULD ISSUE TO CORRECT THE MANIFEST MISCARRIAGE OF 
JUSTICE OF AM ACTUAL INNOCENT STATE COURT PRISONER WHO STANDS 
CONVICTED AND SENTENCED TO LIFE WITHOUT PAROLE FOR A MURDER 
SOMEONE ELSE CONFESSED TOO.

This issue was raised during Petitioner's first PCR; exhibit C
AND RULED ON BY THE PCR COURT; EXHIBIT B. HOWEVER, AS NOTED 

SUPRA. AT PAGE 4~5 OF THIS PETITION., APPOINTED PCR APPELLATE

counsel's lack of understanding of the appellate court rules

PREVENTED THIS ISSUE- FROM PROPERLY BEFORE THE SOUTH CAROLINA

Supreme Court; exhibit nD and was quickly pointed out and

CAPITALIZED ON BY RESPONDENT; EXHIBIT E WHICH ULTIMATELY RESULTED

IN CERTIORARI BEING DENIED WITHOUT A REVIEW ON THE MERITS.

Petitioner would further submit that not only did PCR appellate

FAILED TO RAISE THE ISSUES AS ANY ERRORS MADE BY THE PCR

Court related to the PCR in accordance with rule 227(a), SCACR,
COUNSEL

BUT ALSO PRESENTED THE ISSUES IN A MANNER WHOLLY UNRELATED TO

!

20.



Petitioner's federal claims as it was presented to the PCR Court

ALTOGATHER. EXHIBIT B.

In the initial PCR, Petitioner raised a claim of 'newly 

niSCOVPRPD pvjdfnce' in the form of a conffssion by Wakil rasheed

("Rasheed"), claimed to have committed the murder for which

Petitioner is incarcerated. Rasheed took the stand and fully

REALIZED HE WAS SUBJECTING HIMSELF TO A MURDER CHARGE. A

REPRESENTATIVE OF THE SOLICITOR'S OFFICE WAS PRESENT AS WELL.

Rasheed confessed to the murder and testified the victim died

DURING A PHYSICAL ALTERCATION. RASHEED SAID THE VICTIM OWED HIM

MONEY AND THAT HE FOUND HER AT THE APARTMENTS AND WAS ATTEMPTING

Rasheed testified he ultimatelyTO PUT HER ON A PAYMENT PLAN.

ENTERED PETITIONER'S APARTMENT WHERE THE VICTIM WAS AND THEY

ENDED UP IN A FIGHT AND HE HIT HER WITH THE WEAPON AND THEN HIDE

THE WEAPON BEFORE LEAVING THE APARTMENT.

Rasheed testified to very exacting descriptions of

Petitioner's apartment and his testimony was corroborated by the 

facts. He said when he first approached the apartment he had to 

'hide' under the stairs case because someone whom he didn't know

WAS AT THE DOOR OF THE APARTMENT TALKING TO THE VICTIM AND HE

OVERHEARD the person say he came back to get his radio, (which

ALSO INTERLOCKS WITH DARRYL CUNNINGHAM RETURNING TO THE

'ALONE')(emphasis added and supplied). Rasheed evenAPARTMENT • • •

DREW A PICTURE OF THE INSIDE OF THE APARTMENT WHEN REQUESTED BY

THE STATE. RASHEED'S DESCRIPTIONS WERE UNCONTESTED BY THE STATE.

During the hearing, the state sought to discredit Rasheed's

TESTIMONY BY CALLING MlCHAEL STOBBE FROM INMATE RECORDS FROM

SCDC. According to the records, Rasheed was at Palmer 

Correctional Institution on the date of the murder. Rasheed was
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PURPORTEDLY WORKING THE LAUDRY DETAIL AT THE TIME, BUT STOBBE

ADMITTED THAT IT WAS POSSIBLE THE RECORDS COULD BE INACCURATE.

Evening assuming Rasheed was serving a prison sentence at the 

time, which Rasheed also disputes, that fact alone does not

SUPPORT THE CONCLUSION THAT IT WAS IMPOSSIBLE FOR RASHEED TO HAVE 

COMMITTED THE MURDER. PALMER PRERELEASE IS HOT AN ENCLOSED

FACILITY AND OFFERS PROGRAMS THAT ALLOW INMATES TO LEAVE THE

grounds. See web cite quoted at Exhibit D, page 21. Fn. 2. 
director Jon Ozmint conceded that "the agency has had staff or

Even

TERMINATED STAFF FOR ASSISTING INMATES LEAVING AND RETURNING 

BACK TO VISIT LOVED ONES." SEE WEB CITED QUOTED, EXHIBIT D AT 

PAGE 21-22.
Aside from SCDC records, the state did not produce any other

EVIDENCE TO SHOW THAT RASHEED WAS LYING REGARDING HIS CONFESSION

TO THE MURDER.

The PCR Court ultimately denied relief. Exhibit B.
Petitioner submits he enjoys the "right to the assistance of

PCR APPELLATE COUNSEL (POST-CONVICTION RELIEF ACTION RULE

71.19G), SCRCP) IN PRESENTING THE PCR COURT'S ADVERSE RULING ON

Fm. 2. The state produced Michael Stobbe, records custodian at 
the South Carolina Department of Corrections, to testify
INCONCLUSIVELY, THAT WAKIL RASHEED, WHO CONFESSED TO THE MURDER 
AT THE PCR HEARING WAS AN INMATE IN THE DEPARTMENT OF CORRECTIONS
on August 25, 1997, the date of the murder. However, unexplained
WAS HIS INFORMATION THAT RASHEED WAS 'MYSTERIOUSLY' TRANSFERED
from Palmer Work-Release (an 'open' facility) on September 11, 
1997 to Evans Correctional Institution (a 'very secure' facility)
PENDING AN INVESTIGATION RIGHT AFTER THE HOMICIDE. WAS THIS
'investigation' related to his absence (AWOL) from Palmer on 
August 25, 1997? Unexplained by Stobbe and proof was never
FORTH-COMING, THE PCR COURT ISSUED ITS ORDER OF DISMISSAL IN ITS 
ABSENCE AND APPELLATE COUNSEL NEVER CHALLENGED THIS GRIEVIOUS 
INJUSTICE.

22.



THIS CLAIM TO SOUTH CAROLINA SUPREME COURT AS PART OF HIS "ONE
PCR APPELLATEFULL BITE AT THE APPLE*. HOWEVER, AS NOTED SUPRA

counsel's failure to brief this issue properly; Petitioner has

• s

NEVER HAD A REVIEW ON THE MERITS OF THE NEWLY DISCOVERED

EVIDENCE.

STANDARD FOR AFTER NEWLY DISCOVERED EVIDENCE

In State v. Caskey, 273 S.C. 325, 256 S.E.2d 737 (1979); S.C. 
Code §17-27-45(0, the South Carolina Court held: A Petitioner

MUST SHOW THE NEWLY' DISCOVERED EVIDENCE:

1. Is such as would probably change the result if a new trial was

HAD.

2. Had been discovered since the trial.
3. Could not by the exercise of due diligence have been

discovered before trial.
4. Is material to the issue of guilt or innocence; and

5. Is NOT MERELY CUMULATIVE OR IMPEACHMENT.

See also State v. Spann, 334 S.C. 618, 513 S.E.2dCaskey, supra 

98 (1999)(citations omitted).
Anyone found competent can be a witness in South Carolina. See 

Rule 609(a), South Carolina rules of evidence, which states:

• J

Every person is competent to be a witness except as otherwise 

provided by statute or these Rules.
In making the determination of whether or not Rasheed is

credible, first, after being found competent to be a witness; 
Second, the Court evaluate whether it is likely that Rasheed's

confession was true by comparing his sworn testimony to the 

(actual facts of the crime! and, Three, is it consistent with the
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PHYSICAL EVIDENCE. THE ANSWER TO ALL THREE IS •YES!"• • •

It is not likely that Rasheed's confession was somehow

MOTIVATED BY EXPECTATIONS OF REWARD AND SELF-SERVING

PRESERVATION. SOUTH CAROLINA LAW RECOGNIZED; AND COMMON SENSE

DICATES THAT SELF-SERVING STATEMENTS ARE INHERENTLY LESS RELIABLE

THAN ARE SELF INCULPATORY STATEMENTS. SEE RULE 804(3); SCRE

(providing exception to rule against hearsay where the

DEFENDANT'S PECUNIARY OR PROPRIETARY INTEREST; THE RATIONAL BEING

THE ASSUMPTION THAT PERSON DO NOT MAKE STATEMENTS WHICH ARE

DAMAGING TO THEMSELVES UNLESS THEY ARE SATISFIED THAT THE

STATEMENTS ARE TRUE).

The South Carolina Court must asses Rasheed's testimony

AGINST THE FACTS OF THE CASE; WITH THE INTERLOCKING EVIDENCE FROM

EXHIBIT F; G; H.
In this case Rasheed and Darryl Cunningham did not know each

OTHER; NOR EVEN MET; YET RASHEED'S CONFESSION INTERWEAVES WITH 

THE FACTS CUNNINGHAM'S TESTIMONY AND EXHIBIT F; G; H 

investigator's REPORTS; ALL WHICH INTERLOCKS WITH THE confessor's 

claims. Facts only a person present at the scene during the

MURDER WOULD HAVE KNOWN.

It IS BELIEVABLE; THAT IS PROBABLE THAT AT LEAST ONE JUROR

would find Rasheed credible given his consistent facts of the

EVIDENCE AND OTHER DETAILS OF THE CRIME; ESPECIALLY WHEN

CONSIDERED WITH ALL THE EVIDENCE. To DENY PETITIONER'S A NEW

TRIAL IN THE FACE OF A CONFESSION TO THE MURDER BY SOMEONE WHO

UNDER OATH GIVING SWORN TESTIMONY ADMITTEDLY WAS PRESENT AND

TESTIMONY HE COMMITTED THE MURDER WOULD CONSTITUTE A DENIAL OF

FUNDAMENTAL FAIRNESS SHOCKING TO THE UNIVERSAL SENSE OF JUSTICE.
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Butler v. State, 302 S.C. 466, 468, 397 S.E.2d 87, 88
(1990)(citations and quotes omitted).

In Johnson v. Catoe, Justice waller held: "I believe to deny 

Johnson a new trial in the face of a confession by someone who

WAS ADMITTEDLY PRESENT WHEN THE MURDER WAS COMMITTED WOULD

CONSTITUTE 'A DENIAL OF FUNDAMENTAL FAIRNESS SHOCKING TO THE

(universal sense of Justice') judicial." Johnson v. catoe, 345
S.C. 387, 401, 548 S.E.2d 587, 593 (2001). Waller J. dissenting

quoting Butler v. State, supra.
Using this standard, this Honorable Court should have no

PROBLEM ARRIVING AT THE CONCLUSION THAT OUR SYSTEM OF JUSTICE

DICTATES THAT BEFORE PETITIONER SPENDS THE REST OF HIS NATURAL

LIFE INCARCERATED AND DIES IN IN PRISON, HE SHOULD BE GIVING THE

OPPORTUNITY TO PRESENT SUCH EVIDENCE TO A JURY OF HIS PEERS.

It must be remembered that the question of WHETHER a

CONFESSION IS VOLUNTARY IS ONE WHICH IS ADDRESSED TO THE COURT IN

THE FIRST INSTANCE. IF THERE IS AN ISSUE OF FACT AS TO THE

VOLUNTARINESS OF A CONFESSION, IT SHOULD BE ADMITTED AND THE JURY

UNDER PROPER INSTRUCTIONS, ALLOWED TO MAKE THE ULTIMATE

DETERMINATION AS TO ITS VOLUNTARY CHARACTER AND ALSO ITS

TRUTHFULLNESS. UNITED STATES V. SHEFFER, 523 U.S. 303, 313,

((1998).; according to United States v. Dorsey, 45 F.3d 809, 815 

(4th Cir. 19 9 5)(T h e evaluation of witness cerdibility is a
DETERMINATION USUALLY WITHIN THE *JURY* EXCLUSIVE PERVIEW).

Petitioner has met the requirements for a new trial, SUCH THAT

WOULD PROBABLY CHANGE THE RESULT IF A NEW TRIAL WERE GRANTED AND

THE JURY WERE TO HERE THE NEWLY DISCOVERED EVIDENCE • • •

'Rasheed's confeesion*.
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IN SUMMARY

Appellate counsel's during the appellate process reduced the

Petitioner federal claims to a 'Mockery of Justice'; just as

Appellate counsel's deficient performance compromised the

APPELLATE PROCESS TO SUCH A DEGREE AS TO UNDERMINE CONFIDENCE IN

THE FAIRNESS AND CORRECTNESS OF THE APPELLATE RESULT.

The denial of the South Carolina Supreme Court constitutes no

PART OF A OPINION UPON THE MERITS-. THEREFORE.. THE FINDINGS BY THE

TheSupreme Court is unsupported by sufficient evidence.
CORRECTIVE PROCESS BY THE STATE COURT IS DEFECTIVE.
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CONCLUSION

THEREFORE* for all the reasons set forth* the judgment below
CANNOT STAND. PETITIONER HAS ALLEGED FACTS SHOWING PRIMA FACIE

VIOLATION OF HIS CONSTITUTIONAL RIGHT TO COUNSEL* AND HE HAS BEEN

UNCONSTITUTIONALLY DENIED A HEARING ON HIS CLAIMS BY THE SOUTH

Carolina Supreme Court. The judgment should be reversed* or
VACATED* AND REMANDED WITH DIRECTIONS THAT BY SOME PROCEDURE THE

Petitioner's claims be adequately adjudicated.

Respectfully submitted*
/S/_I

Q+BHtouTAL -Amin* pro-seRa

Date; A'V^x.rg.Vy , 2020.
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