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QUESTIONS PRESENTED:

Why are the United States District Judgés for kentuéky'
in total disarray with the other Judges in the 6th Circuit
concernlng the AEDPA's time 11m1ts for filing a Writ of
Habeous Corpus? Are all Kentucky Inmates being discriminated
_agéinSt simply because of geographical location within the

6th Circuit?

If my Writ of Habeous Corpus had been filed in any other
.state, other than kentucky, would it have been accepted as

tlmely filed?

Issue #2 

Kentucky. Inmates are spending 14 months without the
access to legal library or legal aid assistance. How is it
not a denial of Constitutional rights if during this time

- The AEDPA's one year time limit expires?



LIST OF PARTIES

[X] All parties appeér in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this

petition is as follows: '
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IN THE

v SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI
Petitioner respectfull_y prays that a writ of certiorari issue to review the judgment below.
OPINIONS BELOW
[ 1 For cases from federal courts:

to

The opinion of the Unlted States court of appeals appears at Appendlx
the petition and is '

[ ] reported at . _____;or,

[ 1 has been designated for pubhcatlon but is not yet reported or,
[ 1 is unpublished. ‘

to -

The opinion of the United States district court appears at Appendlx
- the petition and is o
[]1 reported at : ; Or,

[ 1 has been designated for pubhcatlon but is not yet reported; or,
[]is unpubhshed

[X] For cases from state court's-

The opinion of the highest state court to review the merlts appears at
‘Appendix _E to the petltlon and is

[ 1 reported at S | ; or,

[ ] has been designated for publication but is not yet reported; or,
[ ¥ is unpublished.

The Opinibn of the Kentucky Court of Appeals
appears at Appendix __E __ to the petition and is
[ ] reported at. ; or,

[ ] has been designated for publlcatlon but is not yet reported; or,
[¥ is unpublished.

court




JURISDICTION
[ 1 For cases from federal court_s:

- The date on which the United States Court of VAppeals' decided my case |
was ' , '

[ 1 No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: . , and a copy of the

order denying rehearing appears at Appendix '

[ 1 An extension of time to file the petltlon for a writ of certiorari was granted

to and including (date) on . (date) - :
in Application No. A_

The jurisdiction of this Court is invoked under 28 U. 8. C. §1254(1).

k1 For cases from state courtS'

The date on which the hlghest state court dec1ded my case was Am:l.l__]_&.,_z.QJ.8
A copy of that decision appears at Appendix _D

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was grahted

to and including : (date) on (date) in
Application No. A ’ '

The jurisdiction of this Court is invoked under 28 U S. C. §1257(a).







INTRODUCTION AND FACTS
FOR_JURISDICTION

Allan Widdifield, the Pétitioner, and his wife, Jacqueline, aré currently six
and oﬁe-half (6 1/2) years into the service of a twenty (20) yéar state séntence for
a “crime” that éppears to have béen’ “ﬁ'zanufacturéd’-’ by agents of the
COmmbnwealth of Kentucky. A video surveillance system captured undercovef '
é.gents b?ing whét _appear to be Exhibits ‘49 and 52 from Petitioner’s:trial (ie.
_-drugs) into Defendant’s hpme after Petitioner’s ér‘reét. These “pla@ed” drugs
were admitted into evidence against the Petitioner. (VR 8/7/ i3@9:30:43 &

8/7/13(@9:33:48). Remarkasly, the video which shoWed agents of the -
Commonwealth bringing these ’drugs into Petitioner’s ‘home was exclﬁded from
Petitionér’s trial! (SH 8/6/ 13@9:40:00) Petition'er’bs jury never saw Pétitioner’s
exculpatory surveillance- .video! (VR . 8/7/ 13@9:15 :00). Agents of the
Commonwealth ---upon learning of their recording---removed the .Petition'er’s
.clsamera. (See photo Exhibits #3 & 4). Foxjti;n'ately, Petitio.vner’s video was -
presérved via a third-party ‘servver and can still be viewed.

‘On the night.of May 10; 2012, P¢titioner’s’ home was being recorded‘via -
~a motion-activated video surveillance sy'stem installed by the Petitioner. (VR
8/_7/13@11:26:28). The video; evidence showed -agents of the Commonwealth of
Kentucky entering Petitioher’s home carrying items that ‘ap'pear to be bag(s) of |
narcotics. (Seé photos 1 & 2 and Commonwealth’s Ex. 49 &52@ Defendant’s Vtrial).

The “video” evidence depicts this fact. (See Photos Ex. 1 and Ex. 2). Simply put,






there is video evidence of Petitioner’s innocence and Petitioner was ‘not allowed to
-offer evidence of nis innocence at his trial. (VR 8/6/ 13@9:40:00).

One of tne'iden’riﬁable ofﬁcers from the video is, Aaron Ernick,'of the
Hancock County Snerift’s Department.. Emick testified under' oath, 'Petiti'oner
took rhem on a “t’oar * of his Hancock County, Kentucky property (several acres)
(VR 8/6/ 13@8 41: 28) Emick clalmed Petltloner showed he and Kentucky State
- Police Trooper' Gaither items and Various locations on Petitioner’s property used

in the rnanufact_ure of Methamphetamine. '(SI.-I .8_/6/13@8:.41‘:28). Emick would
also claim, in a sworn Affidavit, ifems admitted into evidence at Petrtioner’s trial
~were identified by the Petitioner during the “four” of Petitioner’s properry! (VR
| 8/6/13@8:43:10). Finally, Emick claimed Petitioner subsequently “admitted’f
| during the “tour” Peﬁtioner made Metnamphetamine on his property. ‘Emick not
oniy made these allega'tions to a Judge to secure a search Warrant, But also at
_ Petition‘er"s Suppression Hearing. . (VR .8/6/ 1.3@8:42:00 & 8:46:49. Search
’Warrant admitted into record). These sworn staternents (perjury) were made
before Emick knew of Petirioner’s .s.u‘rviving surveillance video.
 For the sake of argument, even if the video evidence that contradicted |
Ernick never existed, Emick’s “version of events” beg the question as to why
Emick needed a search warrant if Petitioner had actually, consensually and
‘willingly  showed | Emick around his property and “ddmitted” to

‘Methamphetamine manufacturing?






That aside, the vrdeo estaolishes .Emick provided misleading/false
~testimony rn order to secure a search warrant. The videoproves Petitioner did not -
| '.glve any officer a “tour” of his property (VR 8/6/13@9:00: OO) In fact, the v1deo

evidence shows Petmoner was 1mmed1ately placed under arrest, handcuffed and
walked 17 steps to a pohce crurser.where he remamed for more than two (2)
hours only to thereafter be removed from the scene. (VR 8/7/13@8:59:46).
'Incredi.bly, not only did the trial_ Court by its rulings, ignore _this powerful
. .-'exculpatory video evidence, it‘ excluded all of the three (3) hour Vlvideo from
Petitioner’s use at trial. (VR‘ 8/7/13@9:00:15). The Coqrt ruling not only
elimineted a pov(/erful. tool for cross-examination on Emick’s eredibi.l.ity,' }it_
eliminated exculpatory e\ridence from consideretion by the jury. On a most
fundamental basis, the trial Court, denied Petitioner e fair trial by preVenting the
introduction of evidence in his favor. To cornpound Petitioner"s'in‘equity, the
aforementioned (excluded) vi.deo 'shows_ - Commonwealth agents bringing
Petitioner’s “evidence” (Ex. 1 & Ex. 2) into his home and taking i,t to Petitioner’s
- bedroom and using it ageinst i’etitioner at his trial! (VR 8/7/13@9:33:48 &
9:30:43). Making.'matter.s" even more prejudicial to the Petitioner, the -
CommonWealth after spending nearly two (2) days try'ing and successfully
excluding Petitioner’s surveillance video, the Commonwealth wae allowed to.’ '
cross-examine Petit_ioner about the excluded video and why he couldn’t produce

the excluded video for the jury! (VR- 8/7/13@1:39:33-1:51:59). It is truly hard to






imagine how Petitioner’s trial could have been a greater afront to our guaranteed
constitutional safeguards? Unimaginably, it in fact got worse,.r‘nuch worse.

It was‘ undisputed Jacqueline Widdifield requested a warrant from the
Commonwealth’s agents before allowing them entry into the marital residence. (VR
| 8/6/ 13@8:42:54). This undisputed fact placed the Petitioner and his wife/Co-
Defendant directly at odds_on their consent to search Fourth'Amendr_nent .claims--_-i,f
- Emick is to believed. This conflict could not be rernedied via dual representat.ion if
trial counsel’s only defer_lse was suppression of evidence. Regardless, Petitioner and
his wife were represented, at the same time, on the same issues, by the same counsel
which prevented a fully- adversarial challenge to the authorities search of their
residence, and all other trial and appellate strategies.

Thanks to the surveillance video, it can be shown Emick’s “version” of
events are even more unbelievable. The video shows Commonwealth agents in
Petitioner’s home not only before the issuance of the warrant, but before Emick
e_ven ‘applied for tlre Warrant! (VR 8/7/ 13@1:58:09). Incredibly, again
Petitioner’s judge excluded Petitioner’s plloto as proof—Petitioner offered
Exhibit 19 (VR 8/7/ 13@1:’58:69). Not only are the circumstances of the warrant
troubling, after .Petitiener lzvas taken to jail and while Mrs. Widdifield .waited‘ for
the warrant, Cornmonwealth agent activity 'triggered a video motion-activated
system cabturing the agents bringing items/the “evidence” of controlled -
.substance(s) into Petitioner’s home. (See Ex1 & Ex. 2).: The photos depict an-

individual carrying into Petitioner’s home a large and small zip-loc type bag(s)






_ with white substance(s) in it. These bagged items .vv;/_ere made Commonwealth’s
exhi'bits: #49 énd #52 at Pétitiorief’s triél! (VR 8/7/13@9:30:42 and 9:33:48). -
Petitioner’s jury never saw . the sglrveillance vidéo or fhesé photos. Petitionér’s
coﬁhsgl néver tried to idenfify theéc ofﬁéers, subpoené. thesev officers or
question/Cfo.ss-_examine these ofﬁcers.

- The video alsp shows Commdﬂwealth agenfs relocati_ng' a Tupperware
container, in which thg’y claimed to have foundf metham_bhetamine, from .
”P_etit,ione»r’s kitcheﬁ to his b‘edro’oﬁi. Of critical imisort, Co?nmopwealth agénts
alleged thé-Tupperware was found in Peﬁtiohér’s safe in hlS bedroom. (VR '
8/7/13@9:53:40). Thé TuppeMare container could not ﬁt into Petitioner’s safe.'
Tﬁat aside, the Comm:onwealt_h’s agents (rnade/found/locéted/logggd) the
Petitioner’s evidence before. they learned of Petitioner’s video recording system.'
Upon lgaming of the éxistehcg of a camera in Petitionef’s horﬁe, an.ofﬁcer' is
: .captured on video removing Pétition_er’s video carﬁeras. (See-Ex; 6) QUERY:
Wﬁy remove the éaLfnera if the seafch was legél? (See Ex'hibit.s‘ 1-6). Fortunately,
because of the. third-party server featﬁfe the officer’s actions were presefved.
. Oncé Petitioner made bond, appro;(hnately a month later/, he turned his video
recording of the officer’s actions over to the Kentucky Stat_ebPolice, internal
affairs. (VR 8/6/13@9:05:51). Almost imﬁlgdiately; the Commonwealfh appliéd
- for and obtained .another search} warrant in an effort to séize Petitioner’s computer
hardWare/softwa’re! (VR 8/6/ 13@9:24:40)1 Pet’itioner’; computéfs/hardwé.re and

-software have never been accounted for.
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Incredibly, the trial Court excluded Petitioner’s powerful exculpatory
video from the jury thus denying Petitiqner due process and a defense. The trial
Court’s ruling was not merely a discfetionaly evidentiary ruling, it prevented the
Petitioner from introducing exculpatory evidence .in his defense. | Sifnply put, the
jury was told drugs wer e in Petitioner’s residence, without ever knowing who
plaeed'the dfugs there! It would not have bee,n}mere conjecture as to how those
drugs got in Petitioner’s home. There was a video. to prove it, and Petitioner’s
jury was never allowed to consider it. The erroneous exclusion of Pefitioner’s
surveillance tape eliminated evidence for cross-examination purposes at
Petitioner’s trial---had Petitioner’s. trial counsel even attempted to locate thev
officer with £he drugs. Petitioner was effectively denied ‘the guaranteed
constitutionai right to his favorable/exculpatdry evidence thereby violating '
Petitioner’s Fourth, Fifth, Sixth and Fourteenth Amendment rights to due'process,
right to-effective counsel, right to confront and Bredy' material.

A niore detailed analysis of the trial Court’s erroneous ruling is set forfh as/

follows: On August 6, 2‘013, prior to empaneling Petitioner’s jury, an abbreviated

suppression hearlng was held. At the outset of Petitioner’s Suppressnon Hearing, the
Commonwealth called Deputy Emick Who testlﬂed about what occurred on May 10,
2012 and his appllcatxon for a search warrant (VR 8/16/13 8:38-9: 10) The officer
testlﬁed Petitioner had led him to various locatlons on the property and pointed out
where iterﬁs used in the manufacture of methamphetamine were located and that

Petitioner indicated that another party was responsible for these items. Petitioner






tes,tiﬁed refuting Emick’s testimony ahd attempted to play the surveillance video as
proqf of Petitioner’s defense. The Commonwealth objected to the video on what
appeared to be “auvthentication”‘ grounds (presumably because the Corhrﬁonwea‘lth
had loéked for but never actually founa the video in Petitioner’s house or hardware).
'(See Ex. 3 & 4 showing removal of video equipment by authorities). Petitioner
offered to expiaih the contents of the yideo evidénce by describing its motion—sensof
acti\)latioﬁ feature/third barfy server ‘f.eature but tﬁe Judge réther quickly, considéring
the overall length of the video, dismissed Petitioner’s argurﬁent and- found the
evidence tc;be unsatisfactory overruling £he suppression Motion and tﬁén witho_uf
expl\ana.tio‘n, denyiﬁg the adm"ibssibi‘lity;» of the video as evidence. (VR 8/6/13@9:40-
9:41). Evidence can alWays be used for more thaﬁ one purpose, as here, when
relévarit and probative. |

Because of this, Pctitionef’s video evidence supporting his defense, was denied.
The presiding Judge failed to prpvide a written order of Findings of Fact énd there is
no real cﬁscernable_ reason .for the _éxclusion of all the §ideo when it had not been
. completely reyiewed. The trial e;néuéd without the full videq. At the tr‘ial, counsel
called no witnesses other than his clients who were not eyewitn¢sses to the .officer’s
. conduct.  Egregiously, and‘ wi,tho‘utb' objc;:tion byr Petitioner’s counsel, the
Commonwealth Attorney began a.withering cross-examination of Peﬁtioner ahd his
wife about the excluded eQidence (video) .aﬁer P¢titi0ner ﬁéd ‘Been admonished by the-
Court to not speak of the yi_deo! Commonwealth improperly attempted to shiﬁ a |
~ burden of proof to the Petitioner---knowing the CommonWealth had ‘b.een successful

in excluding to the video! Commonwealth asked Petitioner why he could not -






produce the excluded evidence! Commonwealth should have known exactly what
- was on the surveillance video. The video had been in the authorities’ possession for
months. - That aside, neithe_r the Commonwealth, nor Petitioner’s trial counsel made

any effort to identify the officer’s carrying drugs into Petitioner’s home.

Unequivocally, this sequence of 'eyents had a devaétating, prejudicial effect br_l
Petitioner’s defense at trial. The jﬁry never saw: the actual slurveill_ance video .
- .showing the dfﬁcers coﬁduct of brining items into Petitiéngr’s home. Even more
' prejudicial, fhe jury was allowed to hear qu¢stions from the Commonwealth -about

why the. \}ideo was not presented by Pétitioner, knowing the video to haVe been
' exclﬁded on their previous obj_éctions. Petitionef’.s éoﬁns‘el failed to. introduce the
video evidven'(v:e.. of offer to call witnesses from. thé video concerning t(he v_'ery
questionable conduct. of the police officers while in the home of thé Petitioner.
Counsel did not or chefwise could not argue to the jury the Petiﬁoner’s defense.
Petitioner was denied the‘usevof a video _supporting.his _defeﬁse and a real coge.:nt.
~ opportunity for cross-ex,arriination of his accusers. Peﬁtipne_r and his wife were both
éonvicte_:d aﬁd sentenced to significant terms of imprisonment for a “crime” in
which a favorable video exists, But was not considered, which proves'otherwiSe;
An appeal as .'of right wasv"taken to the Kenfucky Supreme Court -and relief waé

denied to the Appellants in an unpublished Opinion.

The_ Appellarits_ filed verified Petitions for a new trial pursuant to RCr
- 11.42 and a hearing was held on August 30, 2016. The Hancock Circuit Court

“denied the Appellants' Petitions and the Kentucky Supreme Court denied






Petitioner’s Motion for Discretionary Review on 11.42 were denied on April 18,

'2018. (Ex. 10) The Petition for Writ of Habeas Corpus thereafter was timely

filed.

RELEVENT PROCEDURAL HISTORY AND JURISDICTIONAL
- STATEMENT : -

: Pétitidne‘r. Alan Widdifield, had an abbreviated,Suppreséion Heuring on August 6, -
2013, the very morning of his 'trial.‘ Peﬁtioner"s Suppression Motion was denied by the
Honorable Ronnie C. Dortch. There are’uu written Findings of Fact or Concl'uéion bof
- Law of record suppbrting'the denial. Petitioner was subsequently tried by a Haucock
County Circuit Court on Augusf 6, 2013 aud 'August 7, 2013 and éouvict¢d df
| Manufacturing Methamphetamine (Firearm Enhanced); First Degree Tra’fﬁckihg in é
Controlled Substance (Firearm Enhanced); Unlawful Possession of Anhydrbus Ammonia
in an Unapproved Container with Intent to Manufacture Methamphetamine; and

Possession of Drug Paraphémalia (Firearm Enhanced). As a ‘res,ult, Petitioner was
-sent¢nced to twenty (20) years in prison. Petitioner’s direc_t appeal to 'the: Kentucky
Supreme Court, under Kéntucky Constitution §110(2)(b), was denied on August 1,2014.
The only issue raised on direct appeall was Petitioner’s denial of the suppression Motion.
(See 2014 Ky. Unpub. Lexis 64 Sup. Ct. 8/24/13 #2013-SC-000664—MR.) (EX. 7).
‘At all times during Pre-Trial Motious, Petitioners Trial and Petitiuner’s Direct
: Appeal, the Petitioner was represented by the Honorable Albert William Barber III. The
Commonwealth of Kentucky, at all Pre-Trial Mutions and Trial., was represented by the

Honorable .. Tim Coleman, Commonwealth Attorney for Hancock County, Kentucky.






Counsel for the Appellee on Petitioner’s Direct Appeal was the Honorable Matthew
Robert Krygiel, Jack Conway, Attorney General for the Commonwealth of Kentucky.
| For . informational pnrposes only,. Petitioner’s Co-Defendant/wife, Jacqueline
Widdifield’s direct Appeal, again, the only issue being raised was the deni.al of the
suppression’ Motion based upon consent to search Defendant’s property. Said Opinion
was rendered by the Kentucky. Supreme Court“as a matter of right under Kentucky
Constitution §141 0(2)(b); by way of Oninion #2014-KY Unpnn. Ler{ié 64. (Ex. 7) |

In May 2016, Petitioner, represented t)y a‘ new attorney, the Honorable Rick.
Hardin, from Hardinsburg, Kentucky, filed a Motion and conducted a hearing under CR
11.42, alleging trial counsel Barber was ineffective. During Petitioner’s hearing pursuant
to Rule 11.42, 'it.appears three issues were raised: 1) trial counsel Barber rendered
ineffective assistance by failing to review discovery with the Petitioner’s p_rtor to trial; 2)
trial counsel Barber rendered ineffective assistance by failing to retain a video
surveillance expert; and 3) trial counsel Barber rendered ineffective assiste.nce by ﬁling to
rnvestigate the identity of law enforcement off'rcers on a surveillance video.

-After a brief hearing on these matters, the trial Court rendered an Order denying
11.42 relief. (Ex. 8). Petitioner was represented by the Honorable Rick Hardin of
Hardmsburg, Kentucky. The Commonwealth of Kentucky was represented by Hon

Andy Beshear, Attomey General of Kentucky and the Honorable Matthew R. Krygiel,

Assistant Attorney General, Frankfort, Kentucky. Petitioner filed an Appeal on October E

6, 2016 w1th the Kentucky Court of Appeals, Case No#2016 CA-001514-MR, KY. App.

Unpub. Lexis 20. Sald appeal was demed
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A Motion. for Discretio’nary Revi@v with the Kentucky Supreme Court was
subsequently filed by Petitioner in Case No#2018-SC-000072-D Ky. Lexis 148.. The
Kentucky Supreme Court :denied discretionary review by way of decision without
published Opinibn dated 'Apri'l 18, 2018. (Ex. 9). |

As such, this Petition for Writ of HaBeas C.orpus 1s éppropriate.

._ On April 18, _2018, the Keniucky Supreme Court issued its\ﬁnal opinion denying
Petitioﬁer’s recjuest-fc)r DiSc;étionary Review. (E*. 5) The Petitidn for Wnt of-.Habealls
Corpus has been filed Withih the one (1_) year'statutory requirements of limitations.
'Widdiﬁ'el:d is represénted in this procgeding by undersigned clm_n_sel, Dé;x R. Womack
and Zack N. Wofha;k, both of whom are retained‘ cbunsel beginning late Augﬁst 2018.
| Petitioner cU_frc:ﬁtly has no other action -pendiﬁg in any stafe or ”federal. Couﬁ
challenging the convictions .an'd.senten.ce at i'ssu_es here and he hés not previously filed a
Habeas petition®. - | | |

Jﬁrisdiction is proper undér 28 U.S.C. §1331 and §2254. Vex'lue. is proper in the
Uﬁited States District Court fér the Western Distriét of Kentucky because Petitioner’s

_ triai 'toék‘plac'e in Hanéoék County, AI_{e.ntucky,‘ which falls within the same ;e_gion'aé the

Western District.

Governing legal principles and their general application ' R

3 light of McCoy and Hurst v. Florida, 136 S. Ct. 616 (2016), Widdifield plans to soon attempt to
return to state court on two issues the Kentucky Supreme Court had already decided and that are
contained within his habeas petition. He believes those two cases provide a possible avenue to return to
state court, but because it is not entirely certain the state court will consider that pleading to be a
“properly filed” state post-conviction or other collateral attack, Widdifield is not certain the filing of
same would toll the statute of limitations. He therefore files this habeas petition before the statute of
limitations would expire if he does not return to state court. He will soon, though, seek to have federal

- habeas proceedings placed in abeyance while he attempts to litigate the two claims impacted by McCoy

. and Hurst. He further notes that for this Court within his discussion of those two claims when those claims
appear within this Petition.
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STATEMENT OF THE CASE

Petltloner, Allan W1dd1f1e1d, was convicted of several drug
offenses (w1th firearm enhancements) in the Hancock C1rcu1t Court
on August 7, 2013. Defendant received a twenty (20) year sentence
(violent offender classification). The Hancock Circuit Court
v(without eiplanation) excluded an entire surveillance video, it
1s almost certain the jury would have acquitted the Defendant.
The excluded video appears to ehow various members of law
enforcement bringing the very drugs it convicted the Defendant of
into‘his home and "planting" them! Further, the trial Court
allowed the Commonwealth to cross—-examine the Defendant about.the
excluded video—improberly shifting the burden of production to
the Defendant-when it knew the excluded vidéo had heen ruled
inadmissible. Petitioner's due process tights and Sixth Amendment
rights, were denied him in that a valid, legitimate excUlpatory.
video wasdkept from Defendant's/Petitiener'e jury.

As a result of the twenty‘(ZO) year sentence, avdirect appeal
was taken to the Kentucky Supreme Court under the Kentucky
Conetitution §110(2)b). His appeal was‘denied on August 1, 2014.
The_decision was not final for ninety (90) days. Therefore,
sometime in May of 2016, the Petitioner represented by a new
'attorney, timely and diligently filed a Motion consistent with
Ky;rCR 11.42 addressing additional substantive issuses with
'Defendant's trial connselt Defendant's 11.42 Motion was delayed/
unnecessarily eomplicated because Defendant's wife/co;defendant's
case did not have the same chrenology, and Defendant's

co-defendant wife had to receive conflict counsel through the
IR . , : .

'/1_{'
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Départment of Public Advocacy. As such,‘Defendant's Motion uqder
' 11,42‘was de1ayed through ﬁo fault of his own or lack of_due
diligence. That aside,rthe Motion was a state Court Collateral
appeal>on his state Court_judgment from August 7, 2013.:The
_initial Motion was overruled and thereafter the Defendant's 11.42°
Motion was timely and diligently filed with the Kentucky Court of
Appeals on or about October 6,-2016.'Tﬁat appealnwas_élso denied.

Thereafter,'avMotiOn for DiScretionary Review was.submitted
4»to the Kentucky Supreme Court pfemisea on the same argument. The
timely and diligently filed Motion for Discretionary Review wéé
‘dénied on April_18, 2018. It became.final ninéty (90) days later.
As sﬁch;'it would not be uﬁtil July. 17, 2018 (at. the carliest)
Petitioner_exhausted his state Court remedies._After the'denial.
of his Motion for Diécretionary review thé Petitioner, Ailan
Wwiddifield, filed a.Writ of Habeas Corpus on Janﬁary 30, 2019..
This is less than 6ne (1) Year,after the exhaustion of his

- Kentucky state Court appeals/remedies.
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Issue #2

Kentucky inmates are being discriminated against and denied
the basic right of appeal. My trial was August 6-7, 2013.
I was final senteneed, and a post convicfion bond was issued
for the next 389 days, When the direcf appeal was confirmed
another 30 days‘passed before i was taken into custody.
Due to the over crowding in the system'a inmate cen then expect
to'spend at least the next 180 days (6 months) in a county
jail with Do access to legal library or_legai aides at all.
’i was at Breckenridge eo.\detention center, it has NO legal
library at 511.7 The inmate is then transfered to the Rdeder
_eorrectidnal complex for classification. ‘Again due to the over
crowding and no fault of his own, they spend at least 90 days.
Some stay up to 180 days (6 menths) before the inmate is ever
transfered to the institution to BEGIN admission. The first
30 days after they arrive at the prison is spent on adm1831on,
with little to no access to any part along w1th the legal !ib
library there. ,

With this being totalled, 14 months on the average, and some
are mﬁch,longer; The western District judges interpretation
of the AEDPA's ene year.limit,.would have expiredeay before
a Kentucky inmate could have even seen a legal library! This
can not be the intension of this limit, and Must be cerrected
by this court. EVERY Kentueky inmatelis being denied access to

the constitutional right to appeal by Writ of HabeQUS'Corpus.



REASONS FOR WRIT

The one (1) year.stétute of limitations under AEDPA (1996)
cqntains'multipie provisions related to events that trigger the
one (1) year statute,of limitatiéns. (28 Usc§2244(d)(1) and (2).

- Usc§2244(a)(2) expressly states: "the’timé during which a

properly filed application for state post-conviction or other

collateral review (as here) with respect to the pertinent
ﬁudgment or.claim is pending sﬁall not be céuntéd_towardvaﬁy
period of limitation under this section". (Emphasis added).'.
Additiohally, Kentucky provides a three (3) year wiﬁdow to
filé an 11;42 collatefél éctioh.“See KyRCr 11.42 et seq; Further,
~11.42 actions cannot be raised on direct'appealé in Kentucky
unlike Sixth Circuit’member state Midhigan, for examplé. Aé'suéhj
the Magistrate Judgé's‘Report and Recommendatioh dated Juiy 2,
2019 creates én impdssible burden dn Kentucky inmaté/Petitioner
~and is tahtamountito a denial of a constitutionality recognizéd
fémedy/right—a»Writ of Habeas Corpus. Because otherlsixth,circuit
stateé have différent Appellate rules, Kentucky inmate/Petitioner
are being treated disparafely because of geography'and-n6t on the
merits of their constitutional claims. The Court"s application/
strict adherence to an impossibly'engineered/fbrmulated one (1)
year statute of limitations interpretation will almOsf certainly’
cause unequal application of the one (i) Yearbstatute.of
limitations amongst inﬁate/Petitionefs across the Sixth Circuit

member states.
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According to Hoelland v. Florida, 560 US 631, 130 Sup..Ct.
2549, 177 (2010), the interpretation 6f §2244(b)(2) states "the
timé.in which the Petitioner has a péhdingvrequest for state
Court relief as here, shall not be counted for the statute of
1imitétions under.AEDPA".

"Fﬁrther, it should be noted a Petitioner cannot bring a
Fede;al Habeas qlaim without first exhausting all state remedies-
a process that most often takes longer than‘one (1) year™.

. (Emphasis édded).

As a précticallmétter, the Magistrate 5udge's Report'and
Recommendation dated July 2, 2019 dismissing Petitibher's Writ on
the grounds of a statﬁte of limitations vioiation is contrary to

clearly established United States Supreme Court precidence in

~Holland 1Id,, thé U.S. Constitution ana'28 USC§2244(d)(2).

/For thosé reasons,vPetitioner objects to the Magistrate
Judée;s Report and Récommendation dated July 2, 2019 aﬁd/or
alternatively'issue‘a certificate of appealability, so the United
States.Supremé Court §an cdrfect thé Sixth Circﬁit's minority
vviewfinterpretation‘of the one (1) year statute of limitatioﬁs_'
which is asréresently‘being applied tantamount to a denial of a
constitutiénally protected Writ.

Further, to interpret AEDPA's one (1) year statute of
limitations as "aécruing" time towards one (1) yeér_statute of
limitations bar While Defendant's casevworks its way through

state Court's is anathema to. the clear language of UsSC§2244 et

seq. and the clear holding in Holland, Id. Finally, to interpret

the "time calculation" in such a manner, by definition, creates a

disparity of treatment amongst the various member states of the

by






- sixth Circuit (i.e. Ky. v. Mich. Petitioner's). This type of
interpretation/application is unconstitutional and reeuires
review. |
B.

At the very least, Petitioner's case indicates a ciear,
deliberate effort to exercise his Kentucky State Court remedies
thereby necessitating the equitable'toliing provision in

Holland Id. Again, -Petitioner's one (1) year statute of

Iimitations_should not begin until one (1) year and ninety_(90)
days after April 18, 2018 (finality of Kentucky State Court's

denial of Defendant's Motion for Discretionary Review). See

Holland, Id., and 28 USC§2244(d)(2). (i.e. July 17,2018).
"A non-jurisdictional federal statute of limitations is
subject to a rebuttable presumption in favor of equitable tolling

Holland, Id.

The Magistrate Judge!snRepott and recommendation dated July 2
12019 conflicts with both the clear language of 28 Usc§2244(a)(2)
the United States Cdnstitution and United States Supreme Court
precedence.

The AEDPA stetute of limitations began its "accrnal"_before
the Petitioner conld even invoke the Federal Court's

jurisdiction before the expiration of his Kentucky appeals. See

Holland Id. Petitioner submits the circumstances are
extraordinary in nature and due consideration should be given,

especially in light of Holland Id, and USC§2244(4d)(2).

Further, the Petitioner would contend, at no point in his
journey through state Court, was he given notice of ‘a federal

statute of limitations time calculation running simultaneously
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with-the-"longer" stéte Court'proceedings—which had té‘be
exhaﬁéted first!-There were no findings and/Or.judgmentsv
including any warnings noticed to thé Petitioner'about'the
potential running of.the statute of limitations pﬁrsuant tQ_AEDPA

especially when the Petitioher'Was still pursuing his’state»Codrt.

Johnson v. Warden, Leb.2010 US Dist. LEXIS, 72968(SD Ohio 2010).

" Again, Kentucky provides a three'(3) yeér window fof
'Defendants to bring 11.42 Motions, @dst finalitf of direct
Apbeals (absent'newly—diécbvéred evidence). See KyRCfP 11.42 et
seq. Deféﬁdant‘s Motionvwaé-diliéehtly'and timely filed in state
Court. The July 2, 2019 Report‘and'Recommendation is,esséntially
ignorihg thé laws of the State of Kehtﬁcky invfavor of‘é,most_
unusual interpretation of a statute of limitations that.expired.
before ﬁetitionef'could have ever possibly—diligently—gotten,his'
foot in the door of a Federal CoUrt.‘Paradoxically, had Defendant
elected to'pursue a Federal Writ in May of 2016, it would héve

been dismissed as preméture under Holland Id., and usc§2244(a)(2y

‘because Defendant had not exhausted his Kentucky.constitutional'
andysixth Amendment U.S.>ConStitutioh righﬁ_to effective
assistanée of counsel. |

The Magistrate Judge'é Report and Récommendatibﬁ‘déted July 2
12019 application/interpretatiqn ofnthé AEDPA (1996) one (1) year
statutéiof limitatioﬁs, will create conflicts amongst its member
states-as every state has différent rules/timevcbhstréints for
Appellants/Petitioners.‘Therefore, an Appellant's diligence in.
puréuiné hié state appeals becomes a "moving target" and will
éréate Qarying.appiications bf the one (1"year statuteuof

iimitations. A glear and toncise interpretation/application of
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the one (1) year from exhaustion of all state appeals is clear

and in accordance with Holland Id., and USC§2244(d)(2).

The test for "éﬁtitlement to “equitable toiling” is shown :
when (1) the Pétitioner has been pursuing his rights diligently
and (2) that some extraordinary circumstance-stood in the way and

prevented timely filing. See Pace V. DiGuglielmo, 544 US 418. The

flexibility and hint and "equitable procedure" enables Courts "to
meet new situations that demand equitable intervention, and to
accord all the relief necessary to correct particﬁlar injustices"

Hazel-Atlas Glass Company V. Hartford-Empire Company, 322 US 238

(1944). The diligence required for equitable tolling purposes is
 "reasonable diligence". See Lonchar, 517 US 326, not "maximum

feasible diligence"‘Seevalso Stallings v. Andrews, 524 Fed3d 612

(Ct. of Appeals 5/2008).

In essence, the Courts methodology for calculating
defendant's statute of iimitations time, undermines and usurps
the very purpose of a Writ of Habeas Corpus. Effectiﬁely, the
Court is using the calculation of time spent in state éourt'to
rum concurrentiy:with a federal statute of limitations, when in
fact the Pétitioner could not validly or lawfully have filed his
Writ of Habéas Corpus in Fede:al Court. In the event the
Petitioner had filed it would require him to be in two sepérate.
Courts at the same time (i.e. State and Federal Court). This
wouldvlogistically create a quagmire for any incarcerated
Petitioner or his Counsel. Causing the some battle td bé fought
on two different fronts is an absufd intérpretation of the
relevant AEDPA statutory provisions-and‘gives fancifﬁl meaning

or intérpretation to the enactments of the legislature and

90



decisions of the United States Supfeme C§uft. This would lead to
ah absurd interpretatién and the unequal application of justice
amongst the variqusvéixth Circuit states and their inmate
Petitioners.

C.

Petitioner's inability to utilize exculpatory evidence at his
-triél would certainly have resulted in ah acguittal amongst
reasonable jurors. To date, no State or Federal Court has
squafely addressed the exclusion of-Pétitionefs c1aim of
innoceﬁce. Alternativély, Petitioner's ekcluded exculpatory
evidencé‘video should_be treated as ﬁew evidence for purposes of
avoiding a rigid one (1) year statute of limitatiions
intefpretations by this Courtvin its July.2,2019 Order.

The U.S. Supreme Court has also recognized an exception in -
Fhe statute of limitations issues for Writ filings set forth in
28 USC§2241 et seq. "A habeas Petitioner mayvfile a claim within‘
one (1) year'of the time in which evidence could have been
discovgred through the exercise of due diligencé".'See‘McQuigin

v. Perkins, 569 US 383 (2013). "The United States Supreme- Court

rejects the argument that habeas Petitioner's who assert
éonvincing actual innocence claims must prove diligence to cross
the Federal Courts threshold ofveliminatingvtiming as a factor".

See Mcquigin Id.

"Focusing on the merits of the.PéfitiQner's actual innocence
claim and taking account of deléy in‘fhat context, rather than
treating timelinéss as the threshéld inquiry, allows a Court to
nécessarily consider the circumstances underlying the miscarriage

of justice-exceptidn (i.e. insuring the federal constitutignal
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errors do not result in the wrongful inéarcerétion'df peréons“.

| Here,.Pétitioher was aenied the opportunitylﬁd show an
exculpatory videb.of 1aQ enforcement agents brihging in and
planting in his home the very evidence déféndant was convicted
of. Thsi videq should be tfeated uhder a "new>eQidencé“ exception
to the strict.adherence of the one (1) year statute of limitation
as set forth in AEDPA. Initially, this, of ééurSe, would ;ssume'
the Petitioner's initial argﬁméhts for timély filing were ignoréd
by the Court. Petitioner believes:his Writ to have been timely
.filéd;.However, if the Magistrate Judgé‘were not inclined to
.correct ité July 2, 2019 Report and Reéommendation, then‘
Petitioner moves the Court to treét the excluded exculpatory
video as “new evidence“vin.his case becéuse the Defendant was
never'éble to presént.his evidence to hié‘jury. The Comménweélth‘
héd the video in its poésession and sUccessfullyrmoVed to exclude
it from the jufy. Theréfore, in éssence, the exclusion.of the
éxculpatbry video not only denies the Defendant his right to:
confront his accusers, present a défénse, but now becomes a Brady_

_violation.and therefore ripe  for substantive review by the Court.
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* CONCLUSION

The petition.for a writ of 'certio_réri should be granted.

Respectfully submitted,

%mef%%% pro-se
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