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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ﬂ/For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[\ reported at 2019 U.S. Digl. LEXIS SBp3 : or,

[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix Bt
the petition and is

[ ] reported at | ; Or,
[ ] has been designated for publication but is not yet reported; or,

[\Yis unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the : court
appears at Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. ‘




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was December 26, 2019

[ ] No petition for rehearing was timely filed in my case.

[V A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: jﬂﬁuwu 15, 206720 , and a copy of the

order denying rehearmg appears at Appendlx c

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

2D U.S.C. 8 2293

(@) Tn a habeos corpus proceed‘mg or o proceeding under See-
hon 2268 belore a distn E\’J'u.dge, ¥he $inald arder shall be Subject
to veview, on appeal, by the court of appeals forthe cirewt in which
the procea:\a'ng s held.

(b)Y There shall be no right of oppeal fram a Bnal arder in a pro-
(:cec\\ng +o et dhe \/a\‘id;ﬁ_; et a0 warrant 1o rermoave Yo another distrat
or place tor cormmtment or 4ria) a person charged with a CHmnal of-

- Fense againat the Unded States, or o test the valicdily of such persons
detention pcnd'mg rernaval prcuiedmgg.

X0 Unless a cirewnt justice or judge iasues a cerhfieate of appeal-
ab, \3¥5, on oppen) Moy not betoken to the counrt of Ooppeals fram —

(A Yhe Snal arder o a habeos Corpus pmcecdimg in which the de-
Yerbion complained of arices out of Process iesued by o Stode court;ar
(2 the Sinal arder 0 a pmcced'mg under sechon 2265,

(2) A cerhficale of appeciability may issue under pasagraph (1) only
if the cupph cant hog made o aubstantial Show'mg of dhe derad of a
conshitubional v qht.

(2) The cerlificate of appealabiity under paragraph (1) hall indicate
which apechr—i‘a, \gsue or iacues gu:\%s% the Show'mg required bﬁ poro-
Broph 2).

26 U1.S8.C. 8 2254(d)(1)

An application for o wnit of hobeoe corpus on behatf of o person
n (‘JJS"Od\tj pursuant to the judgment of o Stode. cowst shall net be grant-
ed wiih respect Yo any claim thot wos odjudicoted onthe merite in
Stafe Court proccedings wniess Yhe adiudication of he claim —

resuffed in a decicion thot wos oarﬁmrg Yo, arinvolved on un-
3



reasonable application of, clearly estoblished Federal law, as
deferrnined oy the Supreme Court of the Uinited Stotes.

Armendment V., United Stoates Conehitudion

No pereon ghali be heid Yo anawer for a capitnl; ar otherwise in-
farnous Crime, wnless on o presentment or indickment of o Grand
Jury, except in coses ar'.smg in the land or naval fbrees, or in e

Militia, when in oofunl Service indime of War or public danger; nor
Shall any pereon be subjedt Iorthe same offerse o be twice puif

in jeopardy of life or limb 3 nor ghall be compelled i any Crimin-
ol cose 1o be o Withess againat himeelf, nor be deprived of life,
liberty, or properhy, withoul due process of law § ner shall private-
Property be YaKen far public use , withaut just compensathion.

Arcendment XTIV, Sechion 1, Unifed Slates Conchhidion

M1 persores born or naturalized in the United Stotes, and
Subiecl do the juriediction therect, are citizens of ¥he United
Stetfes and of the State. whereinthey reside. No State shall make
or entorce ony loud which chall abridge the privileges or immun-
ities of citizens of he United Stales 5 nor Shall any Stafe deprive
any person of life, liberly, ar propedy, without due process of low,
nor deny to any pereon within its juriediclion the equal protec-
Hon D‘:“\’ne louwoss. |




STATEMENT OF THE CASE

Abter the United States Diskict Court %r the Neethern Detrict
of Thinois denied his 28 U.S.¢. 8 2294 pehhion Tar wrd of halbe-
a3 COrpus onthe mermts and declined Yo 1asne a certificade of

-appealabilily (Con), petitioner, pursuant 46 28 1.S.c. 2253,
Sought a CoA with the United Stafes Cowrt of Appeale for the
Seventh Cirewt. The cowrt denied issuing pelitioner o CoA by
dieregording the iscues of dhe reguest And relying on o proced-
tiral graund C’.On\h’()ﬂj Y0 the rt:co;d.

l. The Cowrt of appeals ignored the issues presented in
pehtioners COA rcque5+', which were (1N hie corwickons ore
Contrary to Tlhnoks lous deh ming the Substantive elements of
construchve Poesession Uthe base element Yo hie canvichans
of armed habitual criminal (720 Ties 5/24-1, 7¢a) (et 20120
ond cdcﬁlc\ng identhication marke of & Grecrm (120 Tics 5724-
5 () (West 20120, NYhue roaking them unreaspnable applications
ot Jacksen v. Virginio, 443 U.S. 207 U979) and viclohone of
his Fourteenth Amendrment Hght Yo due process ; cnd (2)4he
dishict Cowt did not accard him o full and $ir Taekaon rexiewd,
Jus violaling hie Fibth and Foudeenth Amendiment rightz Yo due
process and equol profestion of +he lowos .

The $irstTacie of pehlioners requeds tor o, COA (and the gist
ot his Jastson cloim) congstedd of Yhree very Specic orgu-
ments. As shown in his response Yo Yhe respondents andioer,

|. The requests could not be appended herete due to Tooe offeers
m%gplaamg them and other IEBOJ documents.

5



pebhoner indiated hie arguments with Tlincis audhonties de-
Gining ‘the cubestonbive elements of construstive pesession, focus-
ng mMainly on the Yicmnediale and exclusive Gantrel” element .
Appx. E o 8-9. Alftenvords, he firat argued that nane of the
Stofes witnesses or evidence. ploced him enfering, exiting, an
occupant of ar in clese ProXinity Yo the Car Containing the de-
foced handgun on the doug % wos found (Appx. Dat 2-4), thus
he wos not proven Yo be in immediale and exdlueive Contro) (o,
N other wards, Octuol pessession) of ‘he Cor. Appx. E at 9-15.
Next he arqued that cince officere had Yo ﬁlrciblﬁ enfer the Cor
0 order 1o $ind the weopon becouse they didnt $iad the cous

ey on him or in hie be\ongif\gs -(Appxx Ddod 4), ¥he Stafe fuled
10 prove his “infent and topobility fo exercise conirol” (or, n
Other wards, constuchve possession) of the car. Appx. E at 16-14.
bosﬂg, he argqued thot the State {ailed 4o prove he Wnew the

LWEDPON WOS inthe Cos. Za ot 19-24.

The Second icsue of pelihiorers requests for o COA wos bas-
ed onthe dialict courta treatment of his Jackson claim. Pe-
fare dﬁngmg relief, dhe coust nether explicitly referenced Mlinois
lows defining the Substantive elemente of Conehustive QOSSES -
3ion - as required oy Jacksen — nor addressed the ones
cited oy p:\}%@ner as Support for his confention of being
entitled Yo reliet under 28 1.s.¢. & 2254, Appx. B of 1-
1.

2. On December 26, 2019, the court of appeols denied peti -
Honers requests for a COA (0s well as, ather motions perhnent
to 0ppeoling the district courts decision). Appx. A. In 20 do-
ing; the Court did not perform a threshald inquiry - an over-



viewd of the cloims in the habens peliton (and the issues inthe
requesis) and a generol ossessment of Yheir merits, Z8l In-
Stead, it found no substantiol showing of the denio) of a Can-
shiubienad right, net inthe issues betore it, but in o proced-
wrad ruling (the dismissad of the pelition as untimely) never
rmode by the distict cowrt. 74/d.

On Jonuosy 8, 2020, pehitioner dimely petitioned the court
of appenls {or rehenring, arguing that the Cowrt overlooked or
misopprehended dhe tasts that () his habeos pelition wos net
cliamiased 0a untimely lour denied onthe ments ; (2) his
notice of oppeal wos tirnely fled ; and (3) his requests {or o
Coh presented issues Yhat reasonable jurigls could debote
oner or disagree with the district cowté resolution of Ws pehi-
tion. The Cowst denied rehearing. Appx. C.



REASONS FOR GRANTING THE PETITION

Tn square Contlict with his Courts precedents, the Court
of appeals, withoud perfarming a ‘threshold inquiry, denied is-
suing o CoA where it was Confended that the distnict Cowt
denied ‘the habeos pehion in opposition Yo this Coutte gov-
erning Standard of review. Instend of overviewing the
habeos dlaims (and the 1ssues inYhe COA reguest) and qener-
aliy ossessing their nerids, the court Yound to subganbin)
showing Of Yhe denial of a conshituhional vi ght onthe dbspo§’
Fian of e pehtion } hinew; ar reasonaldy Shauld have Binown,
did oot reflest e record.

“Thie Court Should gront cethorori Yo reiterole Campliance.
with He precedente are paramount, Yo enswe this ‘roporiont
question Ooes nof become. o Yool Yo undermine. he. office of the
grect and efficocione Writ by depriving peltianes of their
inherent Fight Yo Sl and tair heorings, and To veverse Yhe
Court of appenls’ manitesty ervoneous vuling.

A. The Court OF Appenls Erved In Denying A CoA When Tt
Asserted A Hobeos Digpecihion Con%arg To The Record
o Find No Substortiol Showing OF The Deniad OF A
Conctituhanal Right Rather Than On Performi ng A
Threshdd Tnguirg Ieto Whether Petitioner Wos Accord-
ed A Full And Faur Jocfsen Review.

“This Cowrt hos expressedly held Yhed a CoA detercmination
under 28 (1.8.C. § 2253 requures o threshold ‘?n%ﬂrg“ Qan over-
view of dhe claime in Yhe habess petition and o gererold 0s-
sessnent of Yheir merite Yo question whether the dishict cousds

2



readuhon of the conshtutional claims are debalable or die-
ogreeable. omonget juriste of renson. Miller-El v. CocKrell,

123 S, CF. 1029, 1029 (2003). This pricedure iss indispersible

in determining whether a pehidioner hos made ‘0 Subaton-

Hal Showing of the denial of o conalrhutional right” forthe is-
suance of a CoA. § 2253 ().

The focal paint before the court of appeals in pelitioners ve-
nests for o COA wos Yhotthe digkict cowst did not aceord

hien ! and fair review under Jackson v. Vimginia, 443 LS.
207 (1979). Rhlionere Contertion wos prerised an the Sadt that
in dackson (443 0.5, af 324 n.10),¥his Cowt oandated ‘the.
standard 1o be opplied with explicit references 1o the Sub-
Stontive elements of dhe crminal offerse as defined bﬂS‘\’Oﬂﬁ.
\owd, and the dighrick court did not comply with this requiremers:
betiore. dcnﬂing his pehtion. This ia evidenced oy the Yaeh that
Yhe courts Opinion (Appx. B) is completely devoid of Tllinols
Quitharihies dekining the Subsfonkive elemente of conshructive Pos-
session (Yhe base elerent Yo pelitioners Lirearm-reloted canvie-
Yions). When petrtioner brought dhis ‘mistake of low 7 4o the
cousts affention, it sloded hat i woe net o equired Yo cite. lino-
ie caselaw berouse it Could cite federal Caselons when laying
out the elercente of the offense. Appx. F. The Courts Stalement
cannct e Correst. Firaly ot conflicie with Coleman v. Johnson,
122 S. Cf. 20¢0, 2064 (2012), where Yhia. Court expressedlly held
Yhal” under Jbedson,federal couits must look 1o Stode. lowoSor
e Substantve elements of Yhe crminal otfense. Second, T
nonsenaical Yo think the Court was nat requuted Yo oite Slode
law wohen Jacksen (443 LS. at 824) and cther Courts with-
in ‘he cirewt did 2o when ‘H”\‘CB Cmcﬂgzcd Yhe claicns betore

9




them. See e.q.¢ Gurtis v, Montgaroery, 52 F2d 576, 581783
(T Cir. 2009) 5 Ford v. Ahowd, 104 F2d 926,939 (F Gy, 1997);
ond UW.S. extel. Conde v. Scott, 224 F.Supp. 2d 1203, 120607
(N.D. i, 2002).

he district couts unfair dreatent of petitioners habeos
cloim did net step at iis failure-and Subsequent refusal -
Yo explicitiy reterence Tlinois low deﬁn’mg Yhe elements of con-
struchve possession (1) hinowledge of Yhe presence. of the Leo-
pon ond (2) immediofe and exclusive contmol averthe oreo where
the weppon wos Yound. see People v. Davis, 92 N.E.3d 519,
530 (2017)); it aleo ignared tne ones cited by petitioner s
support forbis contentions. Specitically, it gowe zero re-
gords to Tllincis louw D\&Qn’inﬁ “+he Yimmediale ond exclusive
Control” elervent as ‘astuol passeesion” of the cor wheréin
the detowced handgun was found. See exg., People v. Sehwalz,
194 Til. 2d 75,79 (2000) (Ackud possession is when o person
hos immediale and exclusive control of athing) ; People v.
white, 33 Tl App. 2d 523,531 5.3 (1975) ( Constructive. posses-
sion fequires 0rtunl possesion of the locus o or oo which
the pisfel is tound); ond Beople v. Bi“‘nng,é’?_ Tl App. 2d 414,
A2) (1977) (Sorme).

Lithe the Slate oppellate. coust, the districl coust complefely
ignored the $oatdhat nene of the Stales witnesses or evidence.
(Appx. D at 2-4) ploced pehlioner enfering, exiting, an otcupant
of, in close proximity Yo or in peesession of ¥he Vie fo the loek-
ecl, parked car onthe doy the weapon was tound. Thus, the
Stote Yo ied Yo prove beyand o reasonable doubt Yhe essential
element of pefitioners actual possession of Yhe cor. “To mokKe

0
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Because the court of appenls denied o COA based on O
cortrany reading ot “the record, this Court Showld gront re-
Vied ond rewerse the monh(@ﬂﬂ ervoneous Tuling. See €.Q.,
Jimenez V. Quarterman, 129 S.ok 681 (2009) (Certiorart grant-
ed, and the denial of a CoA bosed onthe Court of appenls con-
Yoy reading o Stotude Concerning the Yimeliness of the hode-
as pelition reversed ).

B. The Queshon Precented Te Impor‘fdﬁ\‘.

The question presented threatens the {unction of the great
Writ, thus rnoKing it extremely icoportant. Ashis Cowt Sloted,
Blbe writ of habeas corpus plays a vital vole in protfecting
conshiutional rights.” Slaek v. MEDaniel, 120 S.CF 15H, 1603
(2000). Ths histarie office 1o vindication of due process —to
provide o prompt and efficacious vemedy tor whatever Sodie-
t+y deem fo be intolerable restraints. Tou v. Noia 372 0.8, 3,
401-02 (1963). -

When habens pehtioners ollege that they are in custody
n violadion of Yheir corehiudional righte,thie Cowrt hos express-
edld held thot Careful Consideration and plenary proceasing of
their cloims 12 Yo be accorded withaut reserve. Haris v. Nel-
Son, 34 U.8. 286, 298 (1969). And N the Coute’ Lodmost du-
Hy To ensure these provisions ore provided . .72/ ot 292.

T+ ie undispited onvhie reeord Yhat neither the Cowrt of ap-
peals nor the digtrict Cowst provided corefid Consideration and
plenary processing of pelitioners habeas ‘issiies and the auth-
orhes governing them. TThe lower courte, in essence, haie.

2



said Ynat the office of Hhe g,rccd’ Writ rmeang f\d\%iﬂ@%‘\h@“{\}
thed have disarelion and will use W o deny relief whether or not
enhterent Yo it s Shown. Miawing $he caurte’ achions Yo
uncheched nat only jeapordizes petitioners freedom for the
next 19 years bt olen the freedom of ol Sudwe unlawofull
convicled pethonesioho can be denied veliet bosed an partial
reviewd and untbunded procedural grounds. There is o press-~
ing need forthis Courts intervention fo condemn this iasue, lest
‘he greot Wt of habeos corpus becomes 0 pmceed%‘ng only 10
form, nat in Substance. .

D

‘CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Artonio M, Bag&\’) Pro Se.
Date: March 10,2090
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