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CHRISTIANSEN FORSTER, Judge:

Y1  Brandon Perry Smith appeals his conviction of murder.
We affirm.

BACKGROUND

Y2  Smith was acquainted with Paul Ashton, who had a
history of violence and dealing drugs. Ashton had two
roommates, Roommate and Boyfriend. While living with
Ashton, Roommate and Boyfriend had been visited by another
individual (Friend) who used illegal drugs with Boyfriend at
Ashton’s home. Ashton, who had become a drug informant
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following a previous arrest for drug possession with intent to
distribute, contacted his law enforcement handler and informed
him that he knew of two individuals the police might be
interested in investigating. A few days later, Roommate and
Boyfriend learned that Ashton was an informant. Boyfriend
texted Friend to ask if he would help them move out of Ashton’s
residence. Friend and his girlfriend (Girlfriend) accompanied
Roommate to Ashton’s residence while Boyfriend stayed at
another friend’s home. In an effort to prevent Ashton from
knowing that she was aware he was a police informant,
Roommate told Ashton that the reason she was moving out so
suddenly was that Boyfriend had been arrested.

I3 Roommate’s ruse apparently did not fool Ashton,
however, because while Roommate, Friend, and Girlfriend
loaded a truck with Roommate and Boyfriend’s belongings,
Ashton began texting Smith. Ashton told Smith that he needed
“a piece” to “defend [himself]” because he had been “labeled a
rat.” Eventually, Smith agreed to help, arriving at Ashton’s
residence about forty minutes later with two guns. Smith was
wearing his shooting gloves and entered the apartment complex
stealthily from the back, anticipating trouble. He gave Ashton
one of the two guns, which Ashton put in his waistband. Soon
after, Friend and Girlfriend left with a truckload of belongings
while Roommate stayed behind to continue packing. Ashton
gave Smith a pipe wrapped in electrical tape and told him to
knock Roommate out, explaining that “then there would just be
two” to deal with when the others returned. Ashton also began
cutting lengths from a piece of rope to tie them up with. Smith
believed Ashton intended to “[tie] them up and [take] them out,
like, in the desert somewhere and then—yeah.” Despite Ashton’s
instructions, Smith did not hit Roommate because he did not
think the pipe was “substantial enough” to knock her out.

94 When Friend and Girlfriend returned, they and
Roommate began loading additional items into the truck. When
they could not find Boyfriend’s mountain bike, Roommate
confronted Ashton and accused him of stealing it. She called him
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names and hit him in the face with a plastic tool kit. Ashton and
Smith both pulled out their guns. Ashton shot Roommate in the
head, killing her instantly. He then shot Friend in the shoulder.
Friend fell to the ground and blacked out. By this time,
Girlfriend had locked herself in the bathroom, and Ashton yelled
at Smith to “go get her.”

15 Smith broke the bathroom door open and hit Girlfriend
in the head thirteen times with the pipe while Ashton waited
outside the bathroom. Although Smith initially intended only to
knock Girlfriend out, “that didn’t work” and she was in “a lot of
pain,” so “somewhere along the line,” Smith concluded that
things had “gone too far” and he “might as well just” kill her. He
slammed her head into the floor, choked her, and slashed her
throat three times with a pocket knife he had brought with him.
Ashton and Smith then fled. Girlfriend died from her wounds a
short time later.

96  In the meantime, Friend had escaped and called the
police. Police quickly caught up with Ashton and arrested him.
Soon after, Smith turned himself in because he heard that the
police were looking for him. At that time, Smith admitted that he
had loaned a gun to Ashton but claimed that he blacked out after
Ashton shot Roommate and Friend.

97  Officers picked up Smith and took him to the police
station. Before questioning Smith, the interviewing detective
(Detective) advised him of his Miranda?® rights in the following
exchange:

[Detective:] But you understand you do have the
right to remain silent, that anything you say can
and will be used against you in court? Okay. You

1. Miranda v. Arizona, 384 U.S. 436 (1966), outlines the warnings
police are required to give suspects subjected to custodial
interrogation. Id. at 479.
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have the right to an attorney and to have one
present with you while you're being questioned —
and if you can’t afford one —

[Smith:] [I can’t afford] one. [I can’t] afford one.

[Detective:] Yeah. The courts will appoint you a
lawyer if you really need one, okay?

[Smith:] Okay.
[Detective:] So—
[Smith:] If it came to that or—

[Detective:] Yeah. If it—you know, if it comes to
that, but—so keep those in mind, you know, and
go ahead and tell me what you want to tell me.

Detective then proceeded to question Smith, who confessed to
killing Girlfriend.

98  Smith was charged with aggravated murder and
aggravated assault.? Prior to trial, he moved the court to
suppress his police interview on the ground that his Miranda
rights had been violated. Smith also moved the court to suppress
a crime scene video and autopsy photos of Girlfriend. The court
denied both motions.

T9  Detective passed away before trial, but the State played
the audio recording of his interview with Smith for the jury. The
State also called as a witness the police officer who transported
Smith to jail after his interview (Officer). Defense counsel sought
to cross-examine Officer regarding a conversation he had with

2. The aggravated assault was based on Smith’s action of
pointing his gun at Friend.
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Smith in which he asked Smith “what he felt as he was
committing the act of murder.” Smith explained to Officer that
“he felt he needed to complete the act because he didn’t know
what [Ashton] would do to him if he didn’t.” When Officer
asked Smith “what he meant,” Smith responded, “[Ashton] just
shot two people. So I thought maybe he would shoot me.” The
State objected to this line of questioning as being beyond the
scope of Officer’s direct examination, and defense counsel
agreed to defer questioning about the conversation until Smith
presented his defense.

10 When it came time for Smith to present his defense on
day five of the trial, he began by calling Officer as a witness, but
the State objected on hearsay grounds to Officer testifying
regarding his conversation with Smith. Smith asserted that the
conversation should be admitted under the rule of completeness.
See Utah R. Evid. 106. The court initially sustained the State’s
objection, but upon receiving further information that same day,
it indicated that it would reexamine the issue if defense counsel
provided additional relevant authority. Defense counsel did not
raise the issue again until after the jury was excused on day
seven of the trial. At that point, the court heard additional
argument and took the State’s objection to Officer’s testimony
under advisement. The next day, following further discussion of
the matter off the record, the State withdrew its objection, and
Officer was permitted to testify regarding his conversation with
Smith.

911 Smith moved for a mistrial on the grounds that the
delayed ruling had “an unfair effect upon the defendant.”
Because Officer’s statement was admissible under the rule of
completeness, Smith argued, the jury should have been
permitted to hear that testimony at the same time it heard the
audio recording of Smith’s police interrogation. The court denied
Smith’s motion because it determined that any delay was invited
by Smith, who did not argue that the rule of completeness was
applicable at the time of Officer’s direct examination and then
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delayed pursuing the issue when the court indicated its
willingness to reconsider its initial ruling.

112 In seeking to establish a basis for his fear of Ashton and
his belief that Ashton might kill him if he did not kill Girlfriend,
Smith also sought to present evidence of “jailhouse kites” —illicit
letters exchanged by prison inmates—written by Ashton while
he was incarcerated after the killings, as well as evidence of a
confrontation Ashton had with a friend outside a gas station on
the day of the killings, in which he threatened to kill his friend
and another friend if they crossed Ashton.

913 The court examined each line of the kites in detail and
required that they be redacted to exclude material that the court
deemed to be either hearsay or irrelevant. The court also
excluded the evidence of Ashton’s earlier confrontation,
determining it was irrelevant because there was no evidence that
Smith was aware of the confrontation at the time of the killings.

114 Relying on evidence that he felt threatened by Ashton,
Smith requested that the jury be given an instruction on the
affirmative defense of compulsion. However, the court refused
to give such an instruction because it determined that the
evidence presented at trial was not sufficient to support the
defense.

915 Following trial, the jury acquitted Smith of the aggravated
assault charge. The jury found Smith guilty of aggravated
murder,® but the jury also found that he committed the murder

3. The jury found three separate aggravators—that “the
homicide was committed incident to one act, scheme, course of
conduct, or criminal episode during which two or more persons
were killed”; that “the homicide was committed incident to an
act, scheme, course of conduct, or criminal episode during which
the actor attempted to commit Kidnapping”; and that “the
homicide was committed in an especially heinous, atrocious,

(continued...)
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while under extreme emotional distress. His conviction was
therefore reduced from aggravated murder to murder. See Utah
Code Ann. § 76-5-205.5(5)(b)(i) (LexisNexis 2017). Smith now
appeals.

ISSUES AND STANDARDS OF REVIEW

{16  Smith first argues that the trial court erred in denying his
motion to suppress his police interview. “We review a district
court’s ruling on a motion to suppress for correctness, and we
review its factual findings in support of its ruling for clear
error.” State v. Gardner, 2018 UT App 126, 1 11, 428 P.3d 58.
“When a trial court bases its ultimate conclusions concerning the
waiver of defendant’s Miranda rights, upon essentially
undisputed facts, in particular the transcript of an officer’s
colloquy with defendant, its conclusions present questions of
law which we review under a correction of error standard.” State
v. Gutierrez, 864 P.2d 894, 898 (Utah Ct. App. 1993) (quotation
simplified).

917 Second, Smith asserts that the trial court erred in
declining to instruct the jury on the affirmative defense of
compulsion. “[W]e review a court’s ruling on a proposed jury
instruction for correctness . . . .” State v. Maestas, 2012 UT 46,
9 148, 299 P.3d 892.

918  Third, Smith challenges the court’s denial of his motion in
limine to exclude the crime scene video and autopsy photos
under rule 403 of the Utah Rules of Evidence. We review a
court’s ruling made pursuant to rule 403 for abuse of discretion.
Met v. State, 2016 UT 51, ] 36, 388 P.3d 447.

(...continued)

cruel, or exceptionally depraved manner.” See Utah Code Ann.
§ 76-5-202 (LexisNexis Supp. 2018).
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919 Fourth, Smith argues that the court erred in redacting the
jailhouse kites and excluding evidence of the confrontation at the
gas station. “Although the admission or exclusion of evidence is
a question of law, we review a trial court’s decision to admit or
exclude specific evidence for an abuse of discretion.” State v.
Cruz-Meza, 2003 UT 32, 1 8, 76 >.3d 1165.

920 Finally, Smith argues that the trial court erred in denying
his motion for mistrial. “A trial court’s decision to grant or deny
a mistrial will not be disturbed on appeal absent an abuse of
discretion.” State v. Harris, 2004 UT 103, q 21, 104 P.3d 1250.

ANALYSIS
I. Motion to Suppress

921 Smith argues that the trial court erred in denying his
motion to suppress his police interview. Smith raises two
arguments in support of this assertion, both concerning his right
to counsel.

A, Adequacy of Miranda Warnings

922 Smith first argues that Detective’s warning did not
adequately inform him of his right to have an attorney
appointed prior to any questioning. Miranda v. Arizona, 384 U.S.
436 (1966), requires that a person subject to custodial
interrogation be informed “that he has the right to the presence
of an attorney, and that if he cannot afford an attorney one will
be appointed for him prior to any questioning if he so desires.”
Id. at 479. Smith asserts that Detective’s statement, “The courts
will appoint you a lawyer if you really need one . . . if it comes to
that,” did not adequately inform him of his right to a lawyer
during questioning. Instead, Smith asserts, the statement
conditioned his right “upon the occurrence of a future event or
some court’s determination that he ‘really needed” an attorney.”
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923 However, Miranda warnings need not be repeated word
for word. In reviewing the adequacy of Miranda warnings, our
“inquiry is simply whether the warnings reasonably convey to a
suspect his rights as required by Miranda.” Duckworth v. Eagan,
492 U.S. 195, 203 (1989) (quotation simplified). With respect to
the right to counsel, a statement indicating that counsel will be
appointed at a future time will not be considered erroneous so
long as the warnings as a whole “apprise the accused of his right

to have an attorney present if he [chooses] to answer questions.”
Id. at 204-05.

124 For example, in Duckworth, a suspect was informed,

You have a right to talk to a lawyer for advice
before we ask you any questions, and to have him
with you during questioning. You have this right
to the advice and presence of a lawyer even if you
cannot afford to hire one. We have no way of
giving you a lawyer, but one will be appointed for
you, if you wish, if and when you go to court.

Id. at 198 (quotation simplified). The Supreme Court rejected the
assertion that the “if and when you go to court’ language
suggested that only those accused who can afford an attorney
have the right to have one present before answering any
questions.” Id. at 203 (quotation simplified). Rather, the Court
determined that the warnings, read as a whole, satisfied Miranda
because they informed the suspect of his right to consult with a
lawyer prior to questioning and to have a lawyer present during
questioning. See id. at 203-05.

925 Our supreme court reached a similar conclusion in
examining a Miranda warning that stated, “If you cannot afford
an attorney, you have the right to have an attorney appointed for
you by the court at a later date.” State v. Strain, 779 P.2d 221, 223
(Utah 1989) (quotation simplified). The court determined that
informing a defendant “about the immediate unavailability of

20170282-CA 9 2019 UT App 141



State v. Smith

court-appointed counsel for him” did not carry “any implication
that he was required to submit to an interview with law
enforcement officers without the presence of appointed counsel
if he could not afford one.” Id. Because the suspect was also
informed that he had the right to the presence of an attorney
during questioning, the reference to the actual appointment of
counsel taking place at a later date did not link the right to
counsel to a later date or a court appearance. See id. at 224.

926 The Miranda warnings here were similar to those in
Duckworth and Strain. Smith was explicitly informed, “You have
the right to an attorney and to have one present with you while
you're being questioned.” (Emphasis added.) Like the warning in
Strain, Detective’s statement regarding appointed counsel —“The
courts will appoint you a lawyer if you really need one . . . if it
comes to that”—related to the procedure and timing of
appointing counsel, not Smith’s right to have counsel, which had
already been explicitly confirmed. Smith was informed of the
right to remain silent and the right to have counsel present for
questioning; nothing in the warnings implied that “he was
required to submit to an interview with law enforcement officers
without the presence of appointed counsel if he could not afford
one,” see Strain, 779 P.2d at 223. Thus, we agree with the trial
court that Detective’s Miranda warnings adequately informed
Smith of his right to receive appointed counsel prior to
questioning.*

B. Request for Counsel

927 Second, Smith argues that his statement to Detective that
he could not afford an attorney constituted an ambiguous

4. Beyond his assertions regarding the adequacy of the warnings,
Smith makes no argument on appeal asserting that he did not
voluntarily, knowingly, and intelligently waive his Miranda
rights by electing to answer Detective’s questions after receiving
the warnings.
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invocation of his right to counsel and that Detective should have
clarified the request before proceeding with any questioning.
When a suspect invokes his right to counsel during custodial
interrogation, “the interrogation must cease until an attorney is
present” “unless the accused himself initiates further
communication, exchanges, or conversations with the police.”
Edwards v. Arizona, 451 U.S. 477, 485 (1981) (quotation
simplified). Interpreting the Fifth Amendment to the United
States Constitution, our supreme court held in State v. Wood, 868
P.2d 70 (Utah 1993), that when such an invocation of the right to
counsel is “ambiguous or equivocal . . . , questioning with
respect to the subject matter of the investigation must
immediately stop, and any further questioning must be limited
to clarifying the request.” Id. at 85.

128 The year after our supreme court issued its decision in
Wood, the United States Supreme Court took up the issue and
held that, at least with respect to a suspect who has initially
waived his or her Miranda rights, officers are not required to
cease questioning where the suspect’s “reference to an attorney
... is ambiguous or equivocal.” Davis v. United States, 512 U.S.
452, 459 (1994). In light of this holding, our supreme court was
asked in State v. Leyva, 951 P.2d 738 (Utah 1997), to assess the
continuing validity of Wood. Although the court disavowed
Wood “to the extent that Wood may be read more broadly than
Davis,” it held that Wood continued to apply to pre-waiver
requests for counsel. Id. at 743.

929 Subsequently, in Berghuis v. Thompkins, 560 U.S. 370
(2010), the United States Supreme Court again examined the
issue of ambiguous and equivocal invocations of Miranda rights,
this time in the context of the right to remain silent. Relying on
Davis, the Supreme Court determined, in the pre-waiver context,
that invocation of either the right to counsel or the right to
remain silent must be unequivocal. See id. at 381 (explaining that
“there is no principled reason to adopt different standards for
determining when an accused has invoked the Miranda right to
remain silent and the Miranda right to counsel”). The Court
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reasoned that “[t]reating an ambiguous or equivocal act,
omission, or statement as an invocation of Miranda rights”
would contribute only “marginally to Miranda’s goal of
dispelling the compulsion inherent in custodial interrogation”
while placing “a significant burden on society’s interest in
prosecuting criminal activity.” Id. at 382 (quotation simplified).
Because the Berghuis Court held that invocation of the right to
counsel must be unequivocal in both the pre- and post-waiver
contexts,® Berghuis effectively overturns our supreme court’s
holding in Leyva.

130 Smith nevertheless asserts that we should interpret the
Utah Constitution as requiring the heightened Wood—Leyva
standard with respect to pre-waiver invocations of Miranda
rights. But the Utah Supreme Court “has never specifically held
that Miranda-type warnings are required under the Utah
Constitution.” Leyva, 951 P.2d at 743 (quotation simplified).
Indeed, our supreme court has repeatedly disavowed statements
of law regarding Miranda “to the extent” that they “afforded
broader protections than those available under United States
Supreme Court decisions applying Miranda law.” Id. (quotation
simplified); accord State v. Mirquet, 914 P.2d 1144, 1147 n.2 (Utah
1996). Smith asserts that departing from Leyva now would
“undermine rights long enjoyed in Utah.” However, the analysis
in both Wood and Leyva interpreted only the federal Constitution,
not the Utah Constitution. See Leyva, 951 P.2d at 743 (“In
determining the content and scope of Miranda-based protections,
we have looked to the United States Constitution as interpreted
by the United States Supreme Court rather than to the

5. Although the Supreme Court did not engage in an explicit
discussion of the distinction between pre- and post-waiver
invocation of the right to counsel, it was clearly aware that its
decision effectively extended Davis to the pre-waiver context, as
the four-justice dissent distinguished Davis for just this reason.
See Berghuis wv. Thompkins, 560 U.S. 370, 407-08 (2010)
(Sotomayor, J., dissenting).
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Constitution of Utah.”). And their holdings have since been
contradicted by the United States Supreme Court. See Berghuis,
560 U.S. at 381. Thus, just as our supreme court in Leyva
determined that it was “constrained to follow Davis” by
disavowing any contradictory implications in Wood, we are now
constrained to follow Berghuis in determining that the invocation
of the right to counsel in the pre-waiver context must be
unequivocal. See id. Smith’s ambiguous reference to counsel
therefore did not require Detective to stop his questioning or
seek clarification of Smith’s intent. Accordingly, the trial court
did not err in denying Smith’s motion to suppress.

II. Compulsion Instruction

131 Smith next challenges the trial court’s refusal to give the
jury an instruction regarding compulsion. “Compulsion is an
affirmative defense.” State v. Dozah, 2016 UT App 13, 1 16, 368
P.3d 863.

When a criminal defendant requests a jury
instruction regarding a particular affirmative
defense, the court is obligated to give the
instruction if evidence has been presented —either
by the prosecution or by the defendant—that
provides any reasonable basis upon which a jury
could conclude that the affirmative defense applies
to the defendant.

State v. Low, 2008 UT 58, q 25, 192 P.3d 867. “However, a court
need not instruct the jury on the requested affirmative defense
where the evidence is so slight as to be incapable of raising a
reasonable doubt in the jury’s mind as to whether the defendant
acted in accordance with that affirmative defense.” State v. Burke,
2011 UT App 168, 1 81, 256 P.3d 1102 (quotation simplified).

132  With respect to the affirmative defense of compulsion,
Utah law provides,
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A person is not guilty of an offense when he
engaged in the proscribed conduct because he was
coerced to do so by the use or threatened imminent
use of unlawful physical force upon him or a third
person, which force or threatened force a person of
reasonable firmness in his situation would not
have resisted.

Utah Code Ann. § 76-2-302(1) (LexisNexis 2017). For a threat to
be “imminent,” it must “appear that it had been communicated
to the defendant that he would be subjected to physical force
presently.” State v. Harding, 635 P.2d 33, 35 (Utah 1981). Further,
the force or threat of force must be “specific’ and leave the
defendant with “no reasonable alternative to the commission of
the crime charged.” State v. Maama, 2015 UT App 234, 1 14, 359
P.3d 1266 (quotation simplified).

933 Here, the only evidence of compulsion presented to the
jury was that Smith witnessed Ashton shoot two people
immediately before Ashton instructed Smith to “take out”
Girlfriend. When questioned by police, Smith stated that “he felt
he needed to complete the act because he didn’t know what
[Ashton] would do to him if he didn’t” and then clarified, “He
just shot two people. So I thought maybe he would shoot me.”
(Emphasis added.)

934 This evidence was insufficient for the jury to find that
Smith murdered Girlfriend because he was coerced to do so.
That is, no evidence was presented to show that Ashton
communicated a specific threat to Smith either verbally or
otherwise. Smith’s supposition that “maybe” Ashton would
shoot him if he did not comply with Ashton’s instruction to
“take out” Girlfriend does not evidence such a threat. Smith
asserts that a threat could be inferred from Ashton’s violent
propensities toward friends and acquaintances that cross him, as
evidenced by Ashton’s interaction at the gas station and the
sentiments expressed in his jailhouse kites. But even accepting
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the premise that a specific threat sufficient to satisfy the statute
could be inferred from Ashton’s violent history and character,
there was no evidence presented or proffered suggesting that
Smith was aware of these propensities at the time he killed
Girlfriend.¢ Thus, the jailhouse kites—written after the killings—
and the gas station confrontation—which Smith was not aware
of at the time of the killings—even if admitted, could not have
provided sufficient evidence of compulsion. There was therefore
no “reasonable basis” for the jury to conclude that Smith was
compelled by threat to murder Girlfriend.” See Low, 2008 UT 58,

6. Smith’s contention that a threat sufficient to satisfy the
compulsion defense could be inferred from previous conduct is
not supported by the plain language of the statute or by Utah
case law interpreting the statute. See, e.g., State v. Harding, 635
P.2d 33, 34 (Utah 1981) (requiring that a threat of imminent use
of unlawful force be communicated); State v. Aranda, 2002 UT
App 52U, para. 8 (“We fail to see how evidence regarding the
violent criminal history and character of defendant’s co-
perpetrators would have established an ‘essential element’ to
defendant’s compulsion defense. This defense requires that
defendant or the victims at the time were faced with a specific,
imminent threat of death or serious bodily harm if defendant did
not assist her co-perpetrators in committing these crimes . . . .”
(quotation simplified)). And even if awareness of violent
character could lend support to a compulsion defense, such
awareness would likely undermine the defense by also serving
as evidence that the defendant had knowingly put himself in a
situation in which he would be subject to duress, see infra note 7.

7. The State also asserts that a compulsion defense was
unavailable to Smith because he “intentionally, knowingly, or
recklessly place[d] himself in a situation in which it is probable
that he will be subjected to duress.” See Utah Code Ann. § 76-2-
302(2) (LexisNexis 2017). In light of our determination that the
evidence of compulsion was insufficient to require a jury
instruction, we need not address this assertion.

20170282-CA 15 2019 UT App 141



State v. Smith

9 25. Accordingly, the trial court correctly denied Smith’s
request for a compulsion instruction.

III. Crime Scene Video and Autopsy Photos

935 Smith next challenges the trial court’s denial of his motion
in limine to exclude the crime scene video and autopsy photos
on the ground that they were unfairly prejudicial. Rule 403 of the
Utah Rules of Evidence permits exclusion of relevant evidence
“if its probative value is substantially outweighed by a danger of
. . unfair prejudice.” Utah R. Evid. 403. “Evidence is unfairly
prejudicial when it has an undue tendency to suggest decision
on an improper basis, commonly, though not necessarily, an
emotional one.” State v. Thompson, 2017 UT App 183, 1 26, 405
P.3d 892 (quotation simplified). Rule 403 is an “inclusionary
rule.” Id. (quotation simplified). And it therefore “imposes the
heavy burden not only to show that the risk of unfair prejudice
is greater than the probative value, but that it substantially
outweighs the probative value.” Id. (quotation simplified).

936 Smith argues that the photographs and video were
unduly prejudicial because the photographs showed “gaping
wounds” and the photographs and video “depict[ed] quantities
of blood spray, spatter, and pooling on the walls, cabinets, toilet,
bathtub, and floor of the master bathroom.” He further asserts
that the State used the evidence for the purpose of inflaming the
jury rather than for a proper, relevant purpose. And he
maintains that because evidence of Girlfriend’s injuries was
established by other medical evidence at trial, the photographs
and crime scene video were unnecessary and should have been
excluded.

137 While the photographs and video contained disturbing
images, the trial court did not exceed its discretion in concluding
that their probative value was not substantially outweighed by
the danger of unfair prejudice. Contrary to Smith’s assertion, the
photos and video were relevant to prove one of the aggravating
circumstances charged by the State—that the murder was
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committed “in an especially heinous, atrocious, cruel, or
exceptionally depraved manner.” Utah Code Ann. § 76-5-
202(1)(r) (LexisNexis 2017). This aggravator “must be
demonstrated by physical torture, serious physical abuse, or
serious bodily injury of the victim before death.” Id. The crime
scene video and photographs were highly relevant to this
aggravator because they provided evidence that the victim’s
injuries were inflicted with the “intent to cause wholly
unnecessary suffering to the victim([].”8 See State v. Tuttle, 780
P.2d 1203, 1218 (Utah 1989). And the fact that evidence of
Girlfriend’s wounds could have been established by other means
is not, alone, “a basis for depriving the prosecution the
opportunity of profiting from the legitimate moral force of its
evidence in persuading a jury.” State v. Gulbransen, 2005 UT 7,
937, 106 P.3d 734 (quotation simplified), abrogated on other
grounds by Met v. State, 2016 UT 51, 388 P.3d 447.

138 The jury was tasked with assessing the heinousness of the
crime committed against Girlfriend, which necessarily required
the jury to evaluate the extent and nature of the injuries Smith
inflicted on Girlfriend. The photographs and video accurately
depicted those injuries. While the photos and video may have
been graphic, “the disturbing nature of the [images] is a function
of the injuries themselves, not the result of a deliberate attempt

8. Smith’s argument appears to assert that the photos and videos
were not relevant because his attack on Girlfriend was not as
prolonged as other cases involving torture —Girlfriend was not
bound, she was not sexually molested, and her injuries were all
serious enough to contribute to her death. Cf. State v. Decorso,
1999 UT 57, 11 4-6, 993 P.2d 837, abrogated by State v. Thornton,
2017 UT 9, 391 P.3d 1016. But if anything, this point enhances the
relevance of the photographic and video evidence; where the
heinousness of the crime was due solely to the “number and
nature” of the injuries, the State’s need to share a visual
depiction of those injuries with the jury was even greater than in
a case where a victim was tortured over a long period of time.
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by the State to distort or highlight the extent of the injuries.” See
State v. Stapley, 2011 UT App 54, 1 16, 249 P.3d 572. Further, the
trial court made efforts to minimize the prejudicial impact of the
images by ordering that all but one of the photographs be
displayed to the jury in black and white. In light of these
circumstances, we cannot say that the trial court exceeded its
discretion in admitting the crime scene video and photographs.®

IV. Exclusion of the Jailhouse Kites and Gas Station Altercation

139 Smith also asserts that the court erred in excluding the
jailhouse kites and evidence of Ashton’s altercation at the gas
station. However, even assuming that this evidence was
erroneously excluded, its exclusion had no likelihood of
affecting the outcome of the case. This evidence was relevant
only to show Ashton’s propensity for violence, which Smith
hoped would establish the mitigating factor of extreme
emotional distress and Smith’s defense of compulsion. See supra
1 34. But the jury found special mitigation as a result of Smith’s
extreme emotional distress even without this evidence, and we

9. It is also worth noting that it is not reasonably likely that the
jury would have acquitted Smith without the crime scene video
and photographs in light of Smith’s own confession in his police
interview —which we have determined to be admissible—and
the unavailability of a compulsion defense. And there is also no
reasonable likelihood that exclusion of this evidence would have
prevented the jury from finding that the murder was
aggravated, since it found two more aggravating factors in
addition to the heinousness factor. See Utah Code Ann. § 76-5-
202 (LexisNexis 2017) (indicating that aggravated murder can be
based on “any” of a number of aggravating circumstances).
Further, the photographic evidence did not undermine Smith’s
mitigation argument, because the jury found that Smith’s actions
were mitigated by extreme emotional distress even having seen
the evidence. We can therefore conceive of no better outcome for
Smith had the evidence been excluded.
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have determined that the evidence was insufficient to support
Smith’s compulsion defense. Therefore, the exclusion of this
evidence ultimately had no impact on the outcome of the
proceedings. See State v. Evans, 2001 UT 22, T 20, 20 P.3d 888
(defining harmless error as “an error that is sufficiently
inconsequential that there is no reasonable likelihood that it
affected the outcome of the proceedings”).

V. Motion for Mistrial

P40 Finally, Smith challenges the trial court’s ruling on his
motion for mistrial, but he makes no attempt to address the basis
for the trial court’s ruling. Although acknowledging that the trial
court denied his motion for mistrial on the ground that any error
was invited, Smith’s entire argument focuses on the appropriate
timing for presentation of evidence under the rule of
completeness.’® Because Smith has not addressed “the primary

10. We have previously observed that rule 106 is “a rule of
timing.” State v. Sanchez, 2016 UT App 189, { 23, 380 P.3d 375,
aff'd in part, vacated in part, 2018 UT 31, 422 P.3d 866. Rule 106
provides, “If a party introduces all or part of a writing or
recorded statement, an adverse party may require the
introduction, at that time, of any other part—or any other writing
or recorded statement—that in fairness ought to be considered at
the same time.” Utah R. Evid. 106 (emphasis added). Given the
specific timing requirements outlined by the rule of
completeness, we question whether Smith’s invocation of rule
106 was timely. Unlike the defendant in Sanchez, who invoked
the rule of completeness in his cross-examination of a police
detective after a portion of his police interview was admitted
through that detective’s testimony, Smith did not raise the rule
of completeness when his police interview was first introduced.
Instead, he conceded that his attempted cross-examination of
Officer was beyond the scope of the State’s direct examination
and agreed to wait to question Officer about Smith’s allegedly
exculpatory statements until his case-in-chief, at which point he

(continued...)
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basis for the court’s decision,” he has not adequately briefed this
issue. See State v. Steed, 2017 UT App 6, 1 20, 391 P.3d 373 (“We
will not assume a party’s burden of argument and research.”
(quotation simplified)). In any event, our determination that
Smith was not entitled to an instruction on compulsion makes

any delay in admitting Officer’s statement harmless.!! See supra
I 34.

CONCLUSION

41 The trial court did not err in denying Smith’s motion to
suppress his police interview, because he received adequate
Miranda warnings and Detective was not required to cease
questioning based on Smith’s ambiguous request for counsel.
The trial court did not err in denying Smith’s request for a jury
instruction on compulsion, because the evidence was insufficient
to establish a basis for the jury to be instructed on that
affirmative defense. Further, the court did not exceed its
discretion in admitting the crime scene video and photographs.
Because Smith was not entitled to a compulsion instruction, he
also cannot establish harm with respect to his challenges to the
court’s exclusion of the jailhouse kites and the gas station
evidence or its denial of his motion for mistrial. Thus, we affirm
Smith’s conviction.

(...continued)

invoked the rule of completeness in response to the State’s
hearsay objection. We ultimately need not address this issue,
however, because the State withdrew its objection at trial.

11. Smith conceded as much at oral argument.
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| | 1 FIFTHDISTRICT COURT
IN THE FIFTH JUDICIAL DISTRICT COURT WASH;NGTG?S;E SS\}\@

IN AND FOR WASHINGTON COUNTY, STATE OF UTAH By

STATE OF UTAH,

Plaintiff, MEMORANDUM DECISION AND
ORDER ON DEFENDANT’S MOTION
V5. TO SUPPRESS

BRANDON PERRY SMITH.
Case Number 101501945
Defendant.
Judge Michael Westfall

THIS MATTER IS BEFORE THE COURT on Defendant™s Motion to suppress, which
was filed on March 30, 2015. The Court conducted an evidentiary hearing on May 13, 2015,
Following the hearing, on June 11, 2015, Defendant filed a memorandum in support. The State
filed an opposition on July 6, 2015. and Defendant filed a reply on | uly 20, 2013, The parties met
for oral argument on August 3, 2015, Now being fully advised, tor the following reasons. the
Court DENIES Defendant’s motion.

Relevant Facts'

On the morning of December 11, 2010, Defendam called the St. George police
department and spoke to a dispatch operator. Defendant offered to go to the police station to
report an incident that oceurred at 3:00 a.m. that morning. The dispatcher instructed him to stay
i1 Santa Clara where officers would pick him up. Officers brought Defendant to the police

station in handcufts and placed him in an interview room.

! pvidence of these facts was presented during the evidentiary hearing on May |3, 2013, The parties ugree
with most of the Court’s findings, with a few exceptions discussed in this ruling.



After removing Defendant’s handeuffs, Deteetive Trani and Defendant engaged in small
talk. Detective Trani and Defendant then had the following exchange:
TRANI: So let me ~ you're here, and 1 know you're here on vour own free will because vou
want to talk, but you’re kind of with us. They put you in handeufTs.
SMITH: Yeah.
TRANI: So I'm going to advise you of your rights, okay?
SMITH: Okay.

TRANI: And T just want to let you know that so that you know. Basically, once vou've been in
handcufls and stuff -

SMITH: (Nods his head)?
TRANIL: --even though you wanted to be here and you wanted o tell us what happened--
SMITH: It was an experience.

TRANL: I'll bet. I'll bet it was. Okay. But you understand you do have the right to remain silent,
that anything you say can and will be used against you in court”’

SMITH: (Nods his head affirmatively)

TRANI: Okay. You have the right to an attorney and to have one present with you while you're
being questioned — and if you can’t afford one,

SMITH: I can’t afford one. [ can’t afford one. (Smiles)

TRANI: Yeah. (Laughs slightly) The courts will appoint you a lawyer i’ you really need one,
okay?

SMITH: Okay.
TRANI: So ~
SMITH: If it came 10 that or ~

TRANI: Yeah. If it — you know, if it comes to that, but — so keep those in mind, vou know, and
go ahead and tell me what you want to tell me.

SMITH: Okay.

* The Court Has reviewed the video recording submitted during the evidentiary hearing and makes findings
that Defendant nodded as indicated in this ruling. In addition, the Court finds that at one point Defeadant smiled and
Detective Trani langhed. The State suggests that Defendant also says. “Mm-hmm” as part of the interview.
However, the Court has reviewed the audio and cannot determine whether Defendant made that sound.

* As discussed later in this ruling, the Court finds thit Detective Trani posed this statement as a question.
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Following this exchange, Defendant began discussing the events of December 11, 2010.
At some point during the interrogation, Larry Meyers. a local attorney, came to the police station
and indicated- that he represented Defendant and wanted to be with him during the interrogation,

Detective Trani did not tell Defendant about Mr. Mever's presence.

Discussion

The Fifth Amendment provides, among other things, that “[n]o person . . . shall be
compelled in any criminal case to be a witness against himself.” U.S. Const. amend. V. In
Miranda v. Arizona, 384 U.S. 436 (1966), the United States Supreme Court recognized that
custodial interrogations are inherently coercive and may “work to undermine the individual's
will to resist and to compel him to speak where he would not otherwise do so freely.” fd at 467,
Thus. in order to protect individuals® rights under the Fifth Amendment, the Supreme Court
“adopted a set of prophylactic measures to protect a suspect . . . from the “inherently compelling
pressures’ of custodial interrogation.” Maryland v. Shatzer, 339 U.S. 98, 130 S.Ct 1213, 1219
(2010) (quoting Miranda, 384 U.S. at 467)). Pursuant to Mirandu. a suspect must be warned
prior (o any questioning “that he has the right to remain silent. that anything he says can be used

against him in a court of law, that he has the right to the presence of an attorney, and that if he

Id. at 479.

Defendant moves to suppress his statements to Detective Trani for three reasons: 1) he
was not adequately advised of the right of assistance of counsel: 2) he did not knowingly waive
his Mirande rights; and 3) Detective Trani did not clarify whether Defendant intended to invoke

his right to the assistance of counsel.



L. The Assistance of Counsel

Defendant argues that Detective Trani's warning with regard to the ri ght of the assistance
of counsel was “full of misdirection and confusing™ for three reasons: a) Detective Trani insisted
that Defendant was there “of his own free will.” suggesting that he could leave at any time; b)
Detective Trani added the words “if you really need one™ to his warning: and ¢) Detective Trani
did not indicate that Defendant had the right (o an attorney at no expense to him,

2. Free will

First, Defendant argues that by emphasizing Defendant was at the police station by “his
own free will,” Detective Trani implied Defendant was free 1o leave the police station at any
time. According to Defendant, this implication may have confused Defendant into believing that
because he was free to leave, he did not need an attorney.

After reviewing the record, the Court concludes that Detective Trani did not taint
Defendant’s ability to intelligently waive his Miranda rights by commenting on the fact that
Defendant was at the police station voluntarily. Defendant called the police station and indicated
a willingness to come to the police station himself: however, he was told by the dispatcher that
officers would come to his home to pick him up. The police brought Defendant to the station and
into the interview room in handeuffs. The handeuffs were removed before he was questioned.
Defendant’s restraint immediately prior to questioning is a strong indication that Defendant was
not {ree to leave, although he was there of “his own free will.™ In addition, Detective Trani did
not tell Defendant that Defendant was free to leave, Instead. he told Defendant “vou're kind of
with us,” indicating that Defendant was in custody.

In addition, Defendant cites no support for his proposition that a suspect must be aware

that he is not free to leave before being given his Miranda warmings. Although a Afiranda



warning is only necessary if a suspect is in custody at the time he is being interrogated, whether a
suspect knows he is in custody is not a requirement of Miranda. A suspeet’s knowledge of his
custody status merely informs a court whether a Miranda warning is necessary.

b. “If you really need one”

Defendant next contends that Detective Trani confused him by indicating the courts
would appaint an attorney “if he really need[ed] one™ rather than if he desired one, as Miranda
directs. According to Defendant, Detective Trani’s statement implied that the courts, and not
Defendant, would decide whether Defendant needed an attorney. In addition, Defendant argues
these words suggested he “would not be afforded the immediate assistance of counsel but would
have to wait for the court to appoint counsel.” Def."s Reply. at 13,

Miranda does not require “that Miranda warnings be given in the exact form deseribed in
that decision.” Duckworth v. Eagan, 492 US. 195, 202-03 (1989). Indeed. “no talismanic
incantation [is] required.” California v. Prysock, 453 U.S. 355, 361 (1981). Thus. “[rleviewing
courts . . . need not examine Miranda warnings as if construing a will or defining the terms of an
easement. The inquiry is simply whether the warnings reasonably “conve|y] o [a suspect] his
rights as required by Miranda.” Eagan. 453 U.S. at 203 (quoting Pryseck, 433 U.S, at 361

In this case, Detective Trani first informed Defendant that he had the right to counsel
“while you're being questioned.” The Court finds that this warning was sullicient to inform
Delendant of his immediate right to have counsel with him before questioning occurs and any
time during questioning.

Defendant did not, however, have the right o the immediate assistance of appointed

counsel while he was being questioned. even if he desired to have a lawyer, Indeed. “Miranda

does not require that attorneys be producible on call, but only that the suspect be informed . . .
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that he has the right to an attorney before and during questioning, and that an attorney would be
appointed for him if he could not alTord one.” Duckworth v. Eagen. 492 U.S. 195 (1989).

Thus, if a suspect requests counsel while being questioned, Miranda merely requires the
officers cease questioning the suspect until counsel can be retained. fd. (“If the police cannot
provide appointed counsel. Airanda requires only that the police not question a suspect unless he
waives his right to counsel.™); see also State v, Sirain, 779 P.2d 221, 223-24 (Utah 1989)
(finding a Miranda warning sufficient that indicated that if a suspect could not afford an
attorney, the court would appoint one “al a later date” because “Miranda does not suggest that a
suspect must be told he has the right to the immediate appoinument of counsel™). Miranda does
not require the officers to immediately provide a suspect an attorney.

Detective Trani's niext sentence, that if Defendant could not afford an attorney, the courts
would appoint one for him *if he really needed one,™ accurately refers to a future event taking
place. In Eagen, the Supreme Court concluded that a Miranda warning that indicated that “a
lawver would be appointed if and when you go 1o court” satisfies the Miranda requirements
because the instruction given “accurately described the procedure for the appointment of
counsel,” which occurs at the defendant’s initial appearance in count and follows the filing of
formal charges. Id at 204,

In Utah, like in Eagen. a suspect will not be appointed counsel until afier formal charges
have been filed against him and he makes his initial appearance in court. Indeed, in an
aggravated murder case, if the defendant is indigent. the Court is required to appoint attorneys
qualified under Rule 8 of the Utah Rules of Criminal Procedure. Thus, Detective Trani’s

assertion that the court would appoint an attorney for Defendant if he needed one is arguably



more accurate than if Detective Trani had told Defendant that the court would appoint him an
attorney if he desired to have one appointed.

In addition. Defendant’s response: “Okay. If it comes to that?” shows that Defendant
understood that some event would have to occur. such as charges would have to be filed and
Defendant would have to go 1o court, before he would be appointed counsel 1o represent him.

Accordingly, the Court concludes that although Detective Trani added the words “if you
really need one” to the Miranda warning, the additional words did not undermine the warning’s
effectiveness or taint it in such a way that Defendant -could no longer intelligenly waive his
rights. Rather, Detective Trani’s warning reasonably conveyed the rights that would be afforded
Defendant under Utah’s eriminal justice system.

¢. No expense

Finally, Defendant makes a brief argument that Eﬁaﬁ:nd‘:mt was not informed that he had
the right to an attorney at no expense to himself. For similar reasons cited above, this argument
also fails. Defendant was not entitled to have an attorney sit with him during questioning while at
the police station at no cost to him. Rather, he had the right to nor be questioned without an
attorney. He would not be appointed an attorney without cost until charges were filed against
him. Moreover, Detective Trani informed Defendant that “if you cannot afford [an attorney]. the
courts will appoint you a lawyer.” which reasonably conveys the idea that Defendant would not
be required to pay for an attorney himself.

Accordingly, the Court concludes that Defendant was adequately advised of his right to
the assistance of counsel before being questioned by the police and his motion to suppress on this

claim is DENIED.



2. Knowing Waiver

Defendant next argues that Defendant did not knowingly waive his Miranda rights
because Detective Trani did not ask Defendant if he understood his rights and Defendant did not
explicitly say that he waived his rights. Although Defendant acknowledges that Defendant
nodded his head throughout the interview, Defendant suggests that Defendant’s nods were
evidence of “nothing more than an awareness of the social conventions of communication: active
listening and common courtesy.” Def.'s Reply, at 10.

The burden is on the State to show by a preponderance of the evidence that Defendant
waived his Miranda rights voluntarily, knowingly. and intelligently. See Berghuis v. Thompkins,
360 U.S. 370, 384 (2010). In doing so, the State need not show an express waiver of Mirandu
rights. /d. Rather, the State may show an implicit waiver based upon the totality of the
circumstances; however, mere silence coupled by a confession is not enough. Jd “The
prosecution must make the additional showing that the accused undersiood these rights. Id
(citing Colorado v. Spring, 479 U.S. 564, 573-74 (1987)).

a. Voluntary

In order for a waiver to be voluntary, it must be “the product of a free and deliberate
choice rather than intimidation. coercion, or deception.” Moran v. Burvine, 475 U.S. 412, 421
(1986). This means that it must not be the result of physical or psychelogical force or other
improper threats or promises that prompt the accused to talk when he would not otherwise have
done so. See Srate v. Allen, 839 P.2d 291, 300 (Utah 1992),

Defendant has not argued that the waiver of his Miranda rights was involuntary, and
there is no basis in the record to indicate that his statements were unconstitutionally coerced. The

Court, therefore, concludes Defendant’s statements were voluntary.



b. Knowing and intelligent

The State has a burden 10 show by preponderance of the evidence that a suspect’s waiver
is knowing and intelligent. This means that a waiver must be “made with a fall awareness of both
the nature of the right being abandoned and the consequences of the decision to abandon it”
Burbine, 475 U.S. at 421. This does not mean, however, “that a criminal suspect [must] know
and ugdr:rstand every possible consequence of a waiver of the Firth Amendment privilege.”
Colorado v. Springs 479 U.S. 564, 574 (1987). In addition, he need not appreciate “the tactical
advantage of remaining silent.” United States v. Hernandez, 913 F.2d 1506, 1510 (10th Cir.
1990). Rather, a suspeet must know “that he may choose not to talk to faw enforcement officers.
to talk only with counsel present, or to discontinue talking at any time.” Spring. 479 U.S. at 574.
In addition, he must be given the “critical advice that whatever he chooses to say may be used
against him as evidence.” Jd.

In determining whether a waiver is knowing and intelligent, the court must examine
whether the ““totality of the circumstances surrounding the interrogation’ reveal[s] . . . the
requisite level of comprehension.” Burbine, 475 U.S. at 421 (quoting Fare v. Michael C.. 442
U.8. 707, 725 (1979)). In making this determination. the court may consider the “background,
experience, and conduct of the accused.™ State v. Barrett, 2006 UT App 417, 9 11 (quoting Srate
v, Streeter, 900 P.2d 1097, 1101 (Utah Ct.App. 1993)).

Defendant argues that in order 10 mect its burden, the State must show the officer
explicitly asked Defendant whether he understood his rights and Defendant explicitly indicated
his understanding. The Court disagrees. Recently, in Berghuis v. Thompkins. 360 U.S. 370
{2010), the United States Supreme Court considered whether a defendant, Mr. Thompkins,

knowingly waived his Miranda rights. In Thompkins, the Supreme Court explained that the

9



record contained “conflicting evidence” regarding whether the officer explicitly asked
lemmpkins if he understood his rights or whether Thompking verbally communicated that he
understood his rights before being interrogated. /. at 373.

Even without evidence that the officer asked Thompkins if he understood his rights and
even without evidence that Thompkins explicitly indicated that he understood. the Supreme
Court observed there “was more than enough evidence in the record to conclude that Thompkins
understood his Miranda rights.” Id. at 385, The Supreme Court based this conclusion on the
evidence that Thompkins read aloud a portion of the copy of the Miranda warnings. that
Thompkins could read and understand the English language, and that the officer read the
Miranda warnings out loud to Thompkins. I, at 385-86.

It is apparent to this Court that the State is not required to show that a suspect was asked
whether he understood his rights or that a suspect explicitly indicated that he understood his
Miranda rights. Rather, as precedent explains. a suspect’s comprehension can be shown by
looking at the totality of the circumstances of the interrogation.

After examining the totality of the circumstances in this case. the Court makes the
following findings: First, there is nothing in the record to indicate that Defendant was impaired,
that he was under the influence of drugs, or that he has an intellectual disability. In addition.
Defendant and Detective Trami engaged in a casual conversation before the interrogation began,
indicating that Defendant can understand and speak the English language. Defendant was
articulate and responsive throughout his conversation with the detective. and it is clear that
Defendant is intelligent.

Detective Trani began the warning: “You understand you do have the right to remain

L 3

silent, that anything vou say can and will be used against you in court? In response, Defendant
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nodded his head, indicating that he understood this right. See also Stare v. Calamiry, 735 P.2d 39,
41 (“By nodding his head when the officer asked if he understood the warning, defendant
acknowledged his understanding of his rights.™).

The parties disagree regarding whether Detective Trani’s above statement beginning
“You understand . . .” was presented in the form of a question. Detective Trani pauses upon
concluding the sentence, and at points his voice contains an upwards inflection indicating an
interrogatory. The Court finds that Detective Trani’s statement, although lacking the traditional
form of a question, was stated in a way that invited a response from Defendant. Thus, contrary to
Defendant’s contention, Detective Trani asked Defendant whether he understood at least part of
the Miranda warning. Even if Detective Trani's statement beginning “You understand . . . was
not a question, Defendant’s nod of the head indicated that he understood the statement.

Detective Trani then presented the next part of the warning: “You have the right to an
attorney and to have one present with vou while you're being questioned — and if you can’t
afford one—" Defendant interjected, 1 can’t afford one. 1 can't afford one.” Defendant’s
interjection was a reasonable response to Detective Trani's words and shows that Defendant was
listening to and tracking what Detective Trani was saying. Detective Trani continued. “—the
courts will appoint you a lawyer if you really need one, okay?” Defendant then responded,
“Okay.” Defendant then asked a clarifying question, “If" it comes to that?” which shows that
Defendant understood the consequence of what he was doing that day, i.c.. that there could come
a time in the future that he may have to go to court based upon the statements that he made that
day. Detective Trani responded in the affirmative and told Defendant to tell him what he wanted

1o tell him. Defendant then began talking.
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Based upon these circumstances, the State has shown by a preponderance of the evidence
that Defendant had the requisite level of comprchension to validly waive his rights under
Miranda. He was presented with a full Miranda warning, he understands and speaks the English
language, and he acknowledged both verbally (by saying “okay™ and asking a clarifying
question) and through conduct (by nodding his head) that he understood his rights. The Court
also finds that Defendant then abandoned those rights by speaking to Detective Trani and

answering his questions. Thus, Defendant’s motion to suppress his statements on this claim is

DENIED.

3. Invocation of Right to Counsel

Finally, Defendant argues that his statement *1 can’t afford one. I can’t afford one” is an
equivocal invocation of his right to counsel and ﬂml Detective Trani had an obligation to clarily
whether Defendamt was invoking his right before questioning him. In addition, Defendant argues
that Detective Trani’s failure to inform Defendam of Larry Meyers’s presence at the police
station “shines a measure of light upon the cavalier attitude that law enforcement officials scem
to have had regarding [Defendant’s] declaration that he could not alford an attorney.™ Dell’s
Memo. in Supp.. at 33 n.0.

In their briefing, both parties engage in a discussion of whether the post-waiver
clarification rule from Davis v. United States, 512 U.S. 452 (1994) now applies pre-waiver
pursuant to the United States Supreme Court’s recent decision in Berghuis v. Thompkins. 560
U.S. 370, 381 (2010). Defendant argues that even if Thompkins has extended Davis into pre-

waiver scenarios, then the Utah Constitution requires officers to clarify pre-waiver equivocal

requests for counsel.
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Relevant Utah and federal case law regarding equivocal invocations of Miranda rights
dates back to the Utah Supreme Court’s opinion in Stare v. Wood. 868 P.2d 70 (Utah 1993). In
Wood, the Utah Supreme Court held that when a suspect makes an ambiguous or equivocal
request for counsel. the officer has a duly to stop questioning and clarify whether the request is
an invocation of the suspect’s rights. If the suspect makes clear that he is invoking his right, all
questioning must cease.

The next year, in Davis v. United States, 512 U.S. 452 (1994), the United States Supreme
Court held that in the face of an ambiguous or equivocal request for counsel, officers are not
required to ask clarifying questions. /d, at 461-62. In addition. “[i]l the suspect's statement is not
an upambiguous or unequivocal request for counsel. the officers have no obligation to stop
questioning him.” The Supreme Court held that a suspect must clearly and unambiguously
request counsel, /d. at 461 (“[Alfter a knowing and voluntary waiver of the Miranda rights, law
enforcement officers may continue questioning until and unless the suspect clearly requests an
attorney.” ).

Following the decision in Davis, in State v. Leyva, 951 P.2d 738 (Utah 1997), the Utah
Supreme Court was tasked with deciding whether Davis overturned its holding in Wood. The
Court held that it did not and made the following distinction: Davis only applies when a suspect
invokes his right to counsel posr-waiver. The Wood rule applies pre-waiver. Thus, when a
suspect ambiguously references counsel prior to waiving his rights. officers have a duty to stop

ghts. However. once a suspect has waived his

<

and clarify whether he is indeed invoking his ri
right to counsel, if that suspect ambiguously references counsel in the middle of an interview,

officers do not need to stop and clarify.



Several years after Leyve. the United States Supreme Court decided Berghuis v
Thompkins, 560 U.S. 370 (2010). In Thompkins. the defendant sat mostly silent for 2 hours and
45 minutes after being read his Miranda rights. He did not explicitly indicate that he waived his
rights nor did he explicitly invoke his right to remain silent. Thompkins argued on appeal that his
silence for a significant period of time equates to an invocation of the right. In response to this
argument the Supreme Court stated the following:

This argument is unpersuasive. In the context of invoking the Miranda right 1o

counsel, the Court in Davis v. United States, 512 1U.S. 432, 439 (1994), held that a

suspect must do so “unambiguously.” If an accused makes u stalement concerning

the right to counsel “that is ambiguous or equivocal™ or makes no statement. the

police are not required to end the interrogation . . . or ask questions to clarify

whether the accused wants to invoke his or her Mirandu rights.

Id. at 381. Thus, the Thompkins decision implies that the Davis rule. contrary to Wood and
Leyva, applies to both pre-waiver and post-waiver ambiguous or equivocal invocations of
counsel. Indeed, the dissenting opinion in Thompkins, authored by Justice Sotomayor, also
interprets the majority decision to apply to both pre- and post- waiver ambiguous requests for
counsel. fd at 407-08, The Utah Supreme Courl has not addressed whether the United States
Supreme Court’s decision in Thompkins overturns its prior holdings in Leyve and Hood.

Upon reviewing the record, the Court concludes that determining whether the Daviy rule
now extends into pre-waiver scenarios either under Thompkins or under the Utah Constitution is
unnecessary in this case. The Court {inds that Defendant’s statement *I can’t afford one. 1 can’t
alford one™ is not an equivocal or ambiguous invocation of the right to counsel, Defendant
smiles and laughs slightly as he tells Detective Trani that he can’™t afford an attorney. and
Detective Trani also smiles and laughs. indicating that the two understood that Defendant was

remarking on the high cost of attorneys. The Court finds no reasonable basis in the record to

conclude that Defendant might have been requesting counsel at that moment, even ambiguously,
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Thus, even il Thompkins did not enlarge the holding of Davis to apply pre-waiver, and even if
the Utah Constitution demands that officers stop and clarify equivocal requests, Detective Trani
had no obligation to do so in this case.’ Because the Court concludes that Defendant did not
invoke his right-to counsel. cither ambiguously or explicitly, Defendant’s motion to suppress is
DENIED.

Finally, with regard to the officer’s failure to inform Defendant of Larry Meyers's
presence, Defendant concedes that “under ordinary circumstances” the police had no obligation
to inform Delendant of his presence. Def.’s Memo. in Supp., at 32 n. 6. However, Defendant
suggests this case is different because Detective Trani’s failure to inform Defendant shows his
“cavalier attitude™ with regard 1o Defendant’s possible invocation of his right to counsel.

As stated above, the Court concludes that Defendant did not equivocally or ambiguously
invoke his right to counsel. Furthermore, the United States Supreme Court rejected similar
arguments in Moran v. Burbine, 475 U.S. 412, regarding an officer's failure to inform a
defendant of a phone call from his attorney. The Supreme Court concluded that even if the
officer’s behavior was intentional and reckless. withholding the information is only relevant to
the validity of a waiver “if’ it deprives a defendant of knowledge essential to his. ability to
understand the nature of his rights and the conscquences of abandoning them.” Zd. at 424. In this
case, Detective Trani's failure to inform Defendant of Larry Meyers's presence, whether the
failure was intentional or inadvertent, did not affcet whether Defendant understood his rights and

the consequences of abandoning them.

¥ Whether the Utah Constitution offers greater protection than the federal constitution and can be construed
to include a right to have officers stop and clarify equivocal requests for counsel is o matter for a higher court to
decide, especially in light of the Utah Supreme Court’s prior assertions that “issues congerning Miranda are
analyzed using federal law and the provisions of the United States Constitution.” Stare v Tiedemann, 2007 UT 49, ¢
2L
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Accordingly. for the foregoing reasons. Defendant’s motion to suppress is DENIED. This
memorandum decision and order is the order of the Court. No further order under rule 7(1(2) is

required.
DATED this S day of Septemsber. 2015,

BY THE COURT:
,x"p

e K
- Jddgl Michael Westf®

i h District Court
u"y
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CERTIFICATE OF DELIVERY

I certify that a true and correct copy of the foregoing Memorandum Decision and
Order on Defendant’s Motion to Suppress was maxlu} faxed. or hand-delivered on
the R_( f) _day of &

%

{90713, to the following:

Biian-Grlitter

Ryan I Shaum ~™ @!\,\(f

Washington County Attorney’s Office
33 North 100 West, Suite 200

\I George, Utah 84770

Gary W. Pendleton QQ’\&&

Attorney for Defendant
301 East Tabernacle. Suite 207
St. George, Utah 84770

Mary C. Corporon =™ %WM/LQ
Attorney for Defendant

Vancott, Bagley, Cornwall & McCarthy
36 South State Street #1900

Salt Lake City, Utah 84111

Brock R. Belnap~” ﬁx&/} / \LCL/L% bewﬂ%j l’b ‘\%gm {Q&gf t{'@‘bﬁ {ﬁ? C r@

Depum’ j, I\fr |
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Appendix C

BRANDON PERRY SMITH,
Petitioner,

V.

UTAH,
Respondent.



The Order of the Court is stated below:
Dated: December 27,2019 /s/  Thomas R. Le
02:59:41 PM Associate Chik

IN THE SUPREME COURT OF THE STATE OF UTAH

----00000----
ORDER
State of Utah, Supreme Court No. 20190794-SC
Respondent,
V.
Brandon Perry Smith, Court of Appeals No. 20170282-CA
Petitioner.
Trial Court No. 101501945
----00000----

This matter is before the Court upon a Petition for Writ of Certiorari, filed on September
23, 2019.

IT IS HEREBY ORDERED that the Petition for Writ of Certiorari is denied.

End of Order - Signature at the Top of the First Page
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