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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opmlon of the Umted States court of appeals appears at Appende

to

the petition and is

[ 1 reported at ' : or,

[ 1 has been designated for publication but is not yet reported or,

4 is unpublished.

The opinion of the United States district court appears at Appendix to
the petition and is

[ 1 reported at : _; or,

[ 1 has been designated for publication but is not yet reported; or,
B is unpublished.

[ ] For cases from state courts: -

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[] reported at ; O,
[ ] has been designated for publication but is not yet reported; or,

B is unpublished.

The opinion of the | court
appears at Appendix to the petition and is

[ ] reported at __:or

[ ] has been designated for publication but is not yet reported; or,

P4 is unpublished.




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _ :

B4 No petition for rehearing was timely filed in my case.

[ ] A timely petltlon for reheamg was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying reheamg'appea,rs at Appendix . :

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on ‘ (date)
in Application No. ___A

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was _/[ Z[X_
A copy of that decision appears at Appendix .

[ ] A timely petition for rehearmg was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. ___A

The jurisdiction .of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED



STATEMENT OF THE CASE
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REASONS FOR GRANTING THE PETITION
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“CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date:




No.

IN THE
SUPREME COURT OF THE UNITED STATES

MAIG MOBE - permioner
(Your Name)
V8.
Nae ekl , — RESPONDENT(S)

PROOF OF SERVICE

I, AN NoE » do swear or declare that on this date,

» 20, as required by Supreme Court Rule 29 I have
“served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 8 calendar days.

The names and addresses of those served ai'e as follows:

I declare under penaity of perjury that the foregoing is true and correct.

Executed on , 20

(Signature)



CASE REVIEW

Rs an ever present peril for the criminal Justice System is
the cenviction of an innocent persan. Recognizing that peril, the
Supreme Court made clear in Harrington v Richter, 562 U.S. 06
(2011), habeas review by Federal Courts serves a crucial role in;:
“Guarding agaeinst extreme malfunctions in the state criminal
justice system®.

This case represents such an extreme malfunction, this case
involves the murder of Mr. Washington, the deceased, in Detroit,
Michigan, in 2013. video footage was extrécted depipting Bvents
before or after the shooting cccurred.vSpecificélly,.a black
vehicle pulling curb side of the Rite-Aid Store. The second clip
depicts the unknown man walking through ths pharma&y drive-thru
crossing paths with the yictim. The third clip depicts the un-
nown‘mén fleeing up the alley. It should he noteworthy to add
théfe is no video footage thet captures the svents of the actusal
shooting, or the multiple people in the alley, or multiple people
hanging around or loitering around the ahandoned house behind the
store.

Ms.Joanna Smith's black Impala was parked in.front pf her
apartment, three (3) blocks sway fram the crime scene. Without a
warrant, the same day of‘the shootiﬁg, Smith's vehicle was toued
and processed by Detroit police, Lori Ariggs, per order of Off-
jcer Rutjedge. DPD reorts did not find any forensic evidence that

would connect Smith or petitioner to the crime,



The following day of the shooting, August 6, 2013, foi;er
Rutledge interviewed the only eye witness to the cri#e, Ms.Martha
Porter, who described the shooter to be approxmitely H5'4 in
height and dark skin in complexion. When shown a six (6) man
photo array, whiéh included a photo of petitioner, Ms. Parter,
bagain identified a8 dark skin in complexion blackman who she
thought to be or reaehble the shooter. Petitioner was not identi-
fied from said photo array, detracting awsy from police suspi-
cion. It should be note worthy to add that Porter did not iden-
fify petitioner as the shooter at trial and she indicated he was
with someone on a hike when he fled,

In hope that something might turn up incriminating Smith or
that would connect petitioner to the crime, O0fficer Rutledge in-
dicated in an affidavit that Smith adﬁitted involvemnt in the
homocide. This sworn statement was later proven to be a lie dur-
ing petitioner's trial but the lie was utilized to secure Smith's
phone records in hope that something might turn up, again, no-
thing ever turned up.

The police indicated in its request for warrant, investiga-
tion report, and affidavit that video surveillance capturss
Noble pulling out a gun and fatally shooting the victim, and wit-
nesses positively identifying petitioner as the suspect, This
sworn statement was utilized to deceive a judge to sign a warrant

for pettioner's arrest where prohahle cause did not exist.

ii,



The police made a unilateral decision to exclude from it's
-warrant request or affidavit that Smith was arrested for the in-
vestigation ofthe murder, and held in police custody for six (6)
days without being committed hefore a magistrate on felony char-
ges, and while in custody, Smith was repeatedly told hy the po-
lice that petitioner was the man she dropped off at the store, or
shooter.

The police knew when it brought the criminal charges sagszsinst
the petitioner, there was no physical evidence ar eye-witness
account linking him to the crime, and that at the time of his
arrest he is listed as 5'10 in height and medium lightbrouwn skin
in complexion, not 5'6 in height and darksin in complexion as
Porter indicated. »

The main evidence used against petitioner was video survei-
llance. The prosecutor paraded multiple witnesses into the court-
room, who watched the video after the fact and provided lay opion
inon testimony identifying the unknown men in the video as peti-
tioner. All this occurred after the police introduced him as the
suspect. None of the witnesses who testified observed first hand
the crime, except, Porter, who, again, testified at trial she did
not‘see the shcoter in the courtroom.

During Smith's unlawful detazinment she indicated te the po-
lice under oath, petitioner did not havz a gun on the day of the
crime. Smith léter reiterated these facts at the preliminary esx-
amination hearing, and denied seeing 2 gun at trial when the pro-

secutor framed his questions as to assume she knew.

iii.



The homocide police tesified they found no evidence or shell
casings that would connect petitioner to the erime.

Expert witnesses and witnesses who had not observed first
hand the fatal shooting were paraded into the courtroom to give
there personal opinion ss to who committed the crime and to talk
about the petitioner's character in a prejudical way to influence
the jury.

The petitioner is innocent and the identification of the
shooter by Porter and the fact that a warrant was built on cor-
ruption gives strong support to his claim. In Schlup v Delo, 513
U.S. 298, 315 (1995), the Supreme Court held: "that a credible
claim of actual innocence will permit a petitioner to have his

constitutional claims revieuwed by a haheas review.

iv.



STATEMENT OF QUESTIONS PRESENTED

Al

MARVIN NOBLE IS ENTITLED TO A WRIT OF HABEAS CORPUS
BECAUSE THE EVIDENCE PRESENTED AT TRIAL WAS INSUF-
FICIENT UNDER THE DUE PROCESS CLAUSE, JACKSON V VIR~
GINIA, 443 U.S. 307 (1979), TO SUSTAIN MR, NOBLE'S
CONVICTION OF FIRST DEGREE MURDER, FELON IN POSSESSION
OF A FIREARM, FELONY FIREARM, AND CARRYING A CONCEALED
WEAPON,

B.

MARVIN NOBLE IS ENTITLED TO A WRIT OF HABEAS CORPUS
BECAUSE THE PROSECUTOR ATTACKED UHIS GOOD CHARACTER
BY ELICITING BAD ACT TESTIMONY FROM A WITNESS DEPIC-
TING HIM AS & DRUG DEALER,

.c'

MARVIN NOBLE IS ENTITLED TO HABEAS RELIEF, BECAUSE
HE WAS DENIED HIS SIXTH AMENDVENT RICGHT, WHEN TRIAL
COUNSEL, FAILED TO OBJECT TO THE PROSECUTOR'S LEADING
A STATE WITNESS TO DEPICT PETITIONER AS A DRUG DEALER,

D.

MARVIN NOPLE IS ENTITLED TO A WRIT OF HABEAS CORPUS
BECAUSE HE WAS DENIED HIS SIXTH AMENDMENT RIGHT WHEN
TRIAL COUNSEL FAILED TO CROSS-EXAMINE PORTER REGARDING
THE SHOOTER'S DESCRIPTION, CAUSING AN INNOCENT MAN
TO BE INCARCERATED.,

E.
MARVIN NOBLE IS ENTITLED TO HABEAS CORPUS RELIEF BE-
CAUSE, HE WAS DENIED HIS SIXTH AMENDMENT RIGHT WHEN
TRIAL COUNSEL, FAILED TO OBJECT TO THE LAY OPINION
TESTIMONY OF VARIOUS STATE WITNESSES. REGARDING THE
IDENTITY OF INDIVIDUALS IN VIDEO SURVEILLANCE FOOTAGE,

.
MARVIN NOBLE IS ENTITLED TO HABEAS RELIEF BECAUSE,
HE WAS DENIED HIS SIXTH AMBNDMENT RIGHT WHEN TRIAL
COUNSEL, FAILED TO INVESTIGATE AND DEVELOP A DEFENSE
BY OBTAINING THE ASSISTANCE OF AN EXPERT FIREARM EXAM-
INER,

G.

MARVIN NOBLE IS ENTITLED TO HABEAS RELIEF BECAUSE,
HE WAS DENTED HIS SIXTH AND FOURTEENTH AMENDMENT RIGHTS

vi



WHEN APPELLATE COUNSEL FAILED TO CALL TRIAL COUNSEL
TO THREE POST CONVICTION HEARINGS HELD TO FEXPLAIN
WHY HE FAILED TO INVESTIGATE AND MOVE FPOR THE SUPRESS-
ION OF THE FELONY CHARGES THAT WERE BROUGHT AGAINST
PETITIONER MALICIOUSLY, AND APPELIATE COUNSEL'S FAIL-
URE TO RAISE THE ISSUE ON DIRECT APPFAL, CAUSING AN
INNOCENT MAN TO BE IMCARCERATED FOR A CRIME HE DID
NOT COMMIT.

H,

MARVIN NOBLE IS ENTITLED TO HABEAS RELIEF BECAUSE,
HE WAS DENIED HIS SIXTH AMENDMENT RIGHT WHEN APPELLATE
COUNSEL FAILED TO CALL TRIAL COUNSEL TO THREE POST
CONVICTION HEARINGS HELD T0O EXPLATIN WHY HE FAILED
TO OBJECT TO VARIOUS STATE WITNESSES OFFERING AN OPIN-
JON INDICATING PETTITIONER WAS GULITY.

I.
MARVIN NOBLE IS ENTITLED TO HABEAS RELIEF BECAUSE
HE WAS DENIED HIS SIXTH AMENDMENT RIGHT WHEN APPELLATE

COUNSEL FAILED TO MAKE AN OFFER OF PROOF TO ANY CLAIMS
RATISED ON DIRECT APPEAL,

vii
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CERTIORARY SHOULD BE GRANTED FOR THE FOLLOWMING REASONS:

Reason 1..

In the instant case, without impermissibly stacking infer-
gnces there was insufficient evidence for a rational trier of
fact to ccnclgde thet petitioner murdered the victim_under the
Jackson v Virginia, 443 U.5. 324 standard. Although a jury may
infer facts from other facts that established by inferences, each
link in the chain of inference must be sufficiently strong to
avoid a lapse into speculation. Newman v Metrish, 492 F.Supp. 2d
721,'Lexis 43488 (6th cir.2007) quoting Piaskowski v Bett, 256
F.3d 6B7, 683 (7th cir.2001).

The leép fram inference to inference is frreconsible mith
the requirement of proof of guilt bevound a reasdnable doubt and
is impermissible. People v Atley, 342 Mich 298 (1974). The chain
that the prosecutor attempted to forge fzils in meny plasces in
petitioner Nohle's case.

First, the lower courts relied cn the medical examiner's
testimony indicating the victim's autopsy report shows he was
shot in the hesd at close range. However, the brutal nature
alone does nat justify an inference of premeditatioﬁ and deliber-
ation of first degree murder. People v Hoffmeister, at 159: 394
Mich 155 (1875) reh den 394 Mich S44 (1875).

Second, the lower courts ignored testimony from Smith indi-
cating it was her idea to go hang out at the house with her

friends where the victim was shot. (TT3, 110: 18-19). After -



Smith told Noble where she was about to go, it was then that he
asked for & ride to the store. The state or lower couorts ignored
Smith's testimony indicating petitioner never had a gun an the
day of the crime. Smith testified petitioner never procurred a
gun or had a2 gun on his person ar in Smith's vehicle when she
dropped him aoff at the store, or after the fatal shobting, when
she later picked him up. (TT3, 179: 13-23/180: 1-3).

Smith's claim was first validated at the probable cause hear-
ing, when the praosecutor asked her if petitioner carried a gun
on the day of the crime, Smith indicated petitioner was not tarry-
ing or cancealing 8 gun on the day of the crime, When further
asked, how did she know with certainty, Smith indicated she
would know because the extended clip and the particular gun
possessed in the past was the caliber to carry a extendasd clip
and that is what petitioner aluways haa. See appendix A .

It is clear that this line of questioning was unconstitu-
fional and had nothing to do with the crime that occurred. More-
over, Smith's testimony supports petitioner's clsim of innocence.
Also, Smith's testimony undercuts the proscutor's theory that
petitioner Noble was a felon in posséssinn,mf a firearm, or
carried an unlicensed pistol, or procurred a weapon to effectu-
ate the crime of first degree murder.

The lower courts ignored testimony evidence from the homo-Y
cide investigatﬁr, who indicated no shell casings associated with
a8 semi-auto matic weapo% were reconvered at the crime scene or
recovered period, (772, 210: 1-5), further proof of petitianer's

innocence.,



The trisl record shouws the witnesses paraded into the court-
room did not identify petitionmer with & gun or observ first hand
the fatal shooting, with the exception of Porter, who identified
a darkskin in complexion Slackman who she thought to be the shoot-
er, from a six man photo array. See appendixB . Moreover, Porter
did not identify petitioner as the shooter during trial, from the
multiple people in the alley,or multiple people loitering sround
the house,where the victim was shot. (TT2, 123: 11-17).

The trial record shows that the jury was emphatically told
petiticoner was a dangerous person by his very nature, and that
he's a felon wHo concealed a gun in the psst and is the sort of
character who was likely to have fatally shot the victim. 0ld-
Chief v United States, 519 US 172 (1997).

Third,Aaside from the preosecutor's assumption, there was no
physical evidence connecting petitioner to the crime, further
proof of the prosecutor's leap in lpgic.

Fourth, The %ower courts igneored the fact that the prosecu-
tor was arguing facts not\supported by the trisl recor&, when
it indicated Garza or Gaellogoes witness petitioner shoot the
victim (TT4, 84: 1-2). When in fact, neither witness observed
the fatal shooting . There testimony is limited to seéting in
the pharmacy driv-thru and hearing a gunshot.The trisl record
shows that both witnesses failed to idenfify petitioner at the
crime scene from a six man photo array. See appendixfC . (TT2, 78:

§-8/7%: 17-21/86: 5-7), (TT2, 35-38, 45-46).



Neither witness testimony account of the events, says any-
thing about what petitioner did #n the alley just before the vic-
tim was shot. The trial record indicates both witnesses identi-
fied petitioner from 8 unconstitutional suggestive identificatian
in-court process, (1) one vear and (2) tuo months later, repeated
ly, invading the provipnce of the jury by opining the petitioner
was guilty of being the shooter that cased.out the area. (TT3,
23:4), (TT2,24:6), (T72,33:22), (TT2, 26: 13-19).

Who shot the vicdtimm was an issue for the jury to deter-
mine, and because trisl counsel failed to ebject tu_lay epinion
impermissible testimony, their testimony invaded the province of
the jury and impermissibly impunged fundamental fairness,

Cooper v Sowders, 837 F.2d 284, 1998 US App Lexis 501, People
v Fomby, 300 Mich App 46 (2013).

The trial record indicates that after the fatal shooting
no witness who testified stuck asround. (TT2, 120:19). Thus, flight
could be the result of innocent people avoiding the line of fire,
departing out of fear or panic. People v Cutchall, 200 Mich App
346 (1993). The trial record shows the petitioner was isolated
by the prosecutor from the multiple people hanging around the
house or the crime scene, creating the illusion thaf if only the
petitioner and victim were alone behind the house, any reascnable
jury could believe petitioner was the shooter and fled from guilt,

Again, Smith and Porte's testimony under cuts the prosecu-
tor's theory that the vicdtim and petiticmer were alone. (TT3,

110: 5-8), (7712, 115), (TT2, 127: 17-20).



Identifiaction is an essential element in every criminal
prosecution and the prosecution failed to estahblish such element.
In Re Winship, 397 U.S. 358 (1970), People v Oliphant, 399 Mich
472 (1976).

It should be note worthy to add that at the time of peti--
tioners arrest he is listed as 5'10 in height and mideum light-
brown skin in complexion. See appendix ) .

Fifth, the lower court placed strong emphasis on the tesi-
mony of David Lee, indicating petitioner sold drugs to the vie-
tim in the past. ‘

The proscutor argued a drug deal gone bad could cause there
to he friction that led to the victim's dealth. (TT4, 98: 15-
19). Moreover, the lower courts ignored testimony from Lee indica-
ting bhe was not an eye-witness, never found out who shot the
victim, or that he had no personal knowlsdge about any disagree-
ments (TT3, 65: 15-16), or bad blood between the victim and pe-
titioner regarding drugs that led to the murder. (TT3, 71: 7-10).

The actions of the prosecutors in arguing assumptions, with
no offer of proof amcunted to & substantial error, because it is
more probable than not that the jury was mislead in a prejudiceal
way by attacking petitioner's character as s drug dealer, and
significsently impacted the jury's deliberation. Donnely c Chris-
toford, 416 U.S. 637,646 (1574). Washington v HofBauer, 228 F.3d

689, 700 (6th cir.2000).



The affects of the prosecutor's action so infected the trial
by the attack on petitioner's character, making the resulting
conviction a denial of due process. Berger v United States, 295
Uu.s. 78, BB (1935).

The lower court ignored the fact even the trial court ob-
served that the chein of inference, linking the victim's dealth
to an alleged drug sale, or drug meeting, or drug dealing relatio-
nship, was pure speculation and shouwed no threhold linking under-
grougd rumblimggﬁLJMfrnm Lee to the instant crime. uwhen the
trial court asked officer Brue, if he was suare that cell phone
records existed for ﬁhe petitioner, the police said "yes", when
further asked, if any cells were made "separate" aor "apart” from
Smith's phone in connection with the murder, the paiice said *nov
(TT&,58: 1-2).

It should be noteworthy to add the lower courts ignored
testimony from Lee, who indicated the petitioner and the victim
were on friendly terms (TT3, 68: 18-20).

Sixth, the pathologist testified that the victim's toxi-
cology report revealad cocaine in his system. (TT3, 28: 15).

The lower courts ignored the fact that the trial record is void
of any evidence as to the victims wheresbuouts when he ohtained
and consumed cocaine or who he obtained it from, (TT3, 29:11-
17). The trial record does show that petitioner was #solated

by the prosecutor as the culprit, when, infact, Lee indicated
that the victim routinely purchased cocaine from a numher of drug

dealers from the neighborhood. (TT3, B85: 7-9).



The prosecutor naot only isolated petitioner Naoble, but the
prosecutor's claim impermissibly linked & fairly innocent lahb
report to the petitioner's reputation as a drug dealer in such
a menner that his guilt wes implied by the attack on his charac-
ter itself. The prosecutor erred in attacking it because petiti-
cner never put his character in issue. Simpson v Warren, 474
Fed.App.51 (6th cir.2012) People v Johnson, 409 Mich 552 (1980).

Seventh, the lower courts failed to evaluate mere presence,
a Facﬁfinder must distinguish, bassed upon the totality ofthe
circumstances between one who is present af the scene and one who
is present with criminal intent. Long v Stovall, 450 F.Supp. 2d af
754 (2006).. | |

The triazl regord shows that there was no forensic evedces,
no eye witnesses acounts,or physical evidence that petitioner
was presant with criminal intent. Mere presence even with the
knowledge that an offense is about to be #ommitted or is being
committed is not enough to make & parson an aider or abetior or
a principal in the murder.

Ne evidence was introduced that the petitioner acted in
pre-concert to- efectuate the crime of murder in the first degree,
Thus, the prosecutor's arguments are foundated upon a pyramid
full of speculations, gaps, and insdmissible testimonies. A
strong suspicioin that petitioner was involved in crimnal acti-
vity is no substitute for proof of guilt beyound & reasonable

douht. Jackson v Virginia, 443 U.S. 307,319 (1979).



Reason 2.

Petitioner srgues his appellate counsel's failure to raise
his ineffective assistance of trial counsel claim, by failing
to investigate 2 melicious prosecution constituted ineffective
assistance of coounsel. Petitioner alsoc argues sppellate counsel
failed to challenge the trial court's ﬁecision to grant or deny
‘petitioner s new triasl, after petitioner made a preliminary shouw-
ing that a warrant for bis arrest was procured by fraud.

In the instant case, Officer Rutledge signed a affadavit and
Request for a warrant for petitioner's arrest. (TT3, 202:5-6).
The request for a warrant indicates video surveillance captures
Neble pulling out a gun and killing the victim, #r.Washington.
See AppendixE. Moreover, this information turned out to be a lie.’

Second, 0fficer Rutledge signed s affidavit stating Smith
was brought in the Detroit Homocide Section to be interviewed,
and during the initial interview, and the anes that followed she
confirmed tﬁat on August 5, 2013, she drove petitioner to the
area of Springuell and Vernor and dropped him off. See Appendix-g
This information turned out to be & lie. See AppendixF. And on
the following day of August B8, 2013 smith told the police she
dropped off a3 really short darkskin man with rotten teeth, by the
name of Dee or Tee. See AppendixG.

Third, police documents show that it uasn’t‘ until after
Smith was unlawfully arrested for the investigation of the murder

See AppendixH., and was detained for (6) six days by the police,



(TT3,164:1), without being committed before a juﬁge on felony
cﬁargeé, repeatedly interrogated about and told Noble was the
killer by the police, and told she faced life in prisan if she
did not place petitioner in her car or at the scene, that she
caved in.

Fourth, O0fficer Rultedge indicated in his affidavit that
Smith was shown surveillance aof the shooting, when, in fact,
there is no Qidec footage of the éhooting, and it was the police
who introduced Noble as the suspect to witnesses.mho did not ob-
sery first hand the fstal shooting.

Rased an these facts, petitioner argueé trial counsel per-
formance worked at a disadvantage under Strickland v Washington,
L6e U.S. ABB (1984) standard, and that he was denied effective
assistance of coumsel on appeal by right from appellate counsel.
Evitts v Lucy, 469 U.S5. 387,396 (198%), US Const, Am VI, XIV:
Const.1863, art.1 sec.20, People v Malbry, #78 Mich 538 (1867)

At a post motion hearing (72,17-22), dated: 10/30/15), peti-
tioner informed the trial court that he would need s Franks Hear-
ingyand the court informed petitiéner hé would be allowed to pre-
sent his case that would support such a hearing. During the fol-
lowing motion hearing held with the trial court the petitioner
made more than a preliminary showing that his Fourth Amendment
rights were violated 2s a result of a3 malicious prosecution, de-
spite no evientiary hearing was held to have trial counsel

explzin his in-actians.



When the Jower courts affirmed petitioner's conviction, all
courts indicated that an illegel arrest, without more, has never
been viewed as @ har to subseguent prosecution, nor a as & de-
fense to a valid convicdtion. The courts further indicated Noble
is not a suppressible fruit, citing United States v Crews, 445
U.S. 463,474 (1980).

Unlike "Crews®" petitioner's cese is distingushable, he
argues that the in-court suggestive identification was the pro-
duct of illegal police activity. Noble 's identification was not
knoun as & suspect (unlike Crews) hefore police misconduct and
his presence in-court was indeed traceable to the Fourth Amend-
ment violation.

It should be noteworthy to add that petitioner has never
argued he is a supressible fruit., Petitioner argument is that
prejudice is presumed because lies uwere ahridge in violatiocn of
.petitionar's constitutional procedural right, Ex Parte Royall,
117 u.S. 241 (1886),'Hirmuz v City of Madison Heights, 469 F,Supp
2d 466 (E.D.Mich.2007) not to have false information creaied in
police reports or effidavits to detain petitioner or te build
8 case against Eim were prohable cause never existed.

In Brown v Illinois, ats59o an arrest for a investigation of
a murder amauﬁts to an illegal and unconstitutional detainement.
Again, Smith's statements were on the temporal extremes in rela-
tion to the illegal arrest and was obtained immediately after

being pursued and srrested by six police, prior to that Smith
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initially described someone else or identified someone else as
the person she dropped off at the stdre. See AppendixG. Thus,
éetitioner has standing to challenge Smith's testimony. People v
Bullard, 2013, Mich App Lexis 24, citing People v Yeaman, 218
Mich App 406, (1986).

Police documents show that The Duvalls contacted the police
to inform them the wan name Kenny was the neighborhood suspect,
these documents further show the Duvalls independent recollection
from Kenny shifted to Noble from police misconduct. See AppendixI.
Police documents also show the police introduced petitioner as
the suspect to David lLee, who watched =a video after the fact and
assumed the man in the video shown exiting s black vehicle to be
petitioner on the asumption the vehicle looked like smith's and
after bheing interviewed soley ahnﬁt petitioner, as police dis-
played a single photo of Noble to Lée. See Appendixg .

Petitioner's claim of innocence also arises as a context
within this court should view constitutional errors that alleges
occurred at trial. Unlike and innocence clazim under Herrera v
Collins, (claims made with the assumption of an error free trial)
Under Schlup v Delso, 513 US 248 (1995) where the claims of inno-
cence is made in éonjunctian with sallegations of constitutional
error, the conviction may not be entitled to the same validity.
‘Whereas here, the evidence of inmocence is strong, petitioner

must be allowed a geteway to argue the merits.
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Reason 3.

Petitioner was denied his Sixth Amendment right to counsel
when trial counsel failed to consult with an Firearm expert, and
request the funding of such expert to challenge the states case
to aid the jurQ in understanding the evidence.

Prior to petitianer's triasl, he was represented by trial
counsel Larry Polk. During the pre-trisl stages, counsel filed
8 Motion For Remand back to the Magistrate court.

Specifically, the issue was the victim's mediczl records
raises a material issue as io the identity of the shooter by
inferences suggegting the shooter is left handed and short in
height. Whereas, the petitioner is right handed and stands at
least 5'10 in height, Moreover, petitioner never disputed the
cause-and manner of dealth, but arques that he was incorrectly
idenfified a2s the shooter. Subseguently, the trial court granted
The Motion to Remand. See Appendix K .

At the remand hearing Dr. Hudson testified he could not de-
termine whether the shooter was right or left handed. See (Appen-
dix [ . (P.E. on remand 24:10-13), At no time after the Remand he-
aring did counsel Polk consult with a firearm examiner to inves-
stigate options in confronting the prosecution's proof by pre-
paring counsel to cross-examine the prosecutions expert or by
providing rebuttal testimony or by indicsting how the requested

expert would be useful,
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On August 21, 2014, William Winters was asppointed to repre-
sent petitioner, two weeks hefore trial. During final conference
hearings, trial counsel indicated he was unaware that the court
received a letter from petitioner segking assistance from a fire-
arm exanminer, but that all evidence neéded to develope a defenssa
to aid the jury in understanding the victim's gunshot infliction
wound, as it relates to the identity of the shooter, would he
brought threw his respesentation. Sees Appendix-M Final conference
Ti, 4, 23-25).

During petitimﬁer's trial, Dr.Hudson testified that he had
had seen hundreds of site imprints, but never saw a four (&)
Oteclock imprint. (TT3, 35:20-24). He also indicated he was not a
expert in firearms or ballistics, therefore, he could not deter-
mine whether the shooter was right or left handed, short or tall
in height, when asked. (TT3, 40:3-6),(TT3, 17:20-21),(TT73,53:1-8)

Trial counsel did not request from the court, that a inde-
pendant expert in firearmslbe appointed. As a result no evalua-
tion was conduéted, &5 a result trial counsel deniéd petitioner
his opportunity to present a defense.. Counsel's canduct was
therefore ineffective Under Strickland v Washington, 466 US at
690. Kimmelman v Morrison, 477 U.S. 365, 384 (1%86),.

An indigent petitioner who needs the services of an expert
witness to safely proceed to trisl, has the right to the states
assistance in paying for that witness. Ake v Oklahoma, 470 us

68 (1997).
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Conclusivley, the court held in Hinmtanr v Alabama, 571 US
134 S ct 1081, 188 L. ed. 2d 1 (2014) "That it is unreasonable
for an attorney to fail to seek all availahble funding for a ne-
cessary expert witness." Therefore, it is more important than
ever that defense counsel seek adequate funding for expert assis
tance in cases involving indigeznt defendants, failure to do so
viclates defendants rights to effective assistance of counsel.
Reason &4,

Several witnesses offered an opinion that the petitioner
wes guilty of murder. Specifically, Gallogoes, repeatedly indi-
cated petitioner was the shooter. (T7,23:4), (TT2,24:6), (TT2,
26:16), (17T2,33:22), (772,34:15), (TJ2,55:7), (TT2,37:i9), (TT2,
61:20), (TT73,141:20-21). O0fficer Rutledge implied petitioner's
guilt, (773, 210:11-15), as did Officer Arue, (TT4,65:5-23), In
addition, the prosecutar elicited testimony from David Lee con-
cerning his "reliability” ashout past drug transactione betuween
the petitioner and the deceased, thereby, bolstering his credi-
bility. (TT3,68:71-73).

A witness cannot express an opinion on the petitioner's
guilt or innocence ﬁf the charged offense. People v Fomby, 300
Mich App 46, 53 (2013), quoting Peaple v Rragdon, 142 Mich App
167 (1985), and that is exatcly what the state witnesses did in

the instant case.
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In the case bhefore this Honorahle fCourt, when the prosecu-
tor asked Gallogoes to make an in-court identification of the
man she saw walk in the alley, Gallagoes refered to the peti-
tioner as "the shooter! when she pointed at him.

Secondly, Officer Rutledge testified that the two men who
matched the height, skin complexion, dress attire, and were.seen
loitering around Smith's vehicle after the crime, were innocent,
but that he established evidence that petitioner was the culprit

Third, Officer Brue, testified the pattern in the calls
betuween Smith and petitioner wer "abnorman" and indicated *cri-
minal activity®.

Fourth, David Lee testified that petitioner sold drﬁgs to
the victim or deceased in the past.

Petitioner now argues that officer Rutledge testimony inva-
ded the province of the jury because his opinion suggest to the
jury the innaocence of others and the guilt of the petitioner.

Next, Officer Brue testimony suggest the guilt of tha pe-
titioner because, ocutside his testimony regarding cell touer
signals identifying & geographical location through technology,
there was nothing scientific, technical, of specialized shouot
his particular opinion indicating the calls between Smith and
the petitioner indicated criminal activity.

It should be note worthy to add that the police lied.under

cath regarding the pattern of call, when, in fact, the pattern



of calls indicate, in a nutshell that when Smith met the peti-
tigner on th month of May of 2013, they pattern of calls are
numercus aor consistent with the emount of calls on the day of
the fatal shooting, eccording to Smith's phone records.

Finally, Lee's testimony about what he alledgely observed
in the past, was never praven to he z link or relevant to the -
instant case, hecause as Lee indicated he was not an eye-uwitness
to the crime, and did net have per§0n81 knawledge about any dis-
agreements regarding drug dealing between petitioner and vic-
tim that led to the fatal shooting. (TT3,71:7-10).

The testimony of the witnesses did not aid the jury in un-
derstanding any evidence, what it did was give an insider's
apinion on who committed the crime, something that would have
never happened had trial counsel objected.

~If counsel had objected, there is a reasonable probability
that the outcome of the trial would have been different, be-
cause the trial court would have likely sustained the objection,
which means the jury would have considered the impermissible
lay opiniaon offered.

The jury would have had to make itw own decision and it is
reasonably prbable that it would not have concluded that peti-
tioner was guilty, considering no physical evidence or eye wit-
ness accounts, and no conclusive motive was estahlished in the

prosecutors attempt to establish one.
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In Cooper v Sowders, 837 F.2d 28L4 (1898), the couort held
the officer's testimony impermissibly impungéd fundamental fair-
ness because it offered and opinion on petitioner's guilt or in-
nonce. The court held that petitioner was denied a fair trial
when the trial court allowed a police informant to answer ques-
tion concerning the snitch's "reliability" in other cases there-
by holstering his credibility because the testimonoy about accept
ing respansibility for the arrest and conviction of other people
was not relevant and therefore it was inadmissible,

Appellate counsel's failure to call trial counsel to any of
the post motion hearings or his failure to seek the Ginther hear-
ing to have trial counsel gxplain his in-actions, constituted
negligence not strategy. Petitioner argues that the relevant
questions is mot whether courisel's choices were strategic, hut
whether they were reasonable. A purportedly strategic, but whe-
ther they were reasonble. A purportedly strategic decision is not
objectively reasaonable when the attorney has failed to investi-
gate his options and make g reesonable choice hetween them.
Strickland 466 U.S. at 690, Comb v Coyle, 205 Fl.3d 264, 288 -

(6th cir. 2000).
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Reason 5.

Several witnesses testified to reviewing video surveillance
footage, from the area surrounding the scene af the crime, and to
identifying petitioner and the deceased as the people in the
video. Christapher Duval, testified that he identified the pair
from video footage (772, 176-189), as did 35tacie Duvall (772, 180
165), David Lee (TT3, 66-68, 84), and Joanna Smith (773, 134-137)
Neither of these witnesses were at the scene while the video's
were heing recorded and thus, did not observe firsthand, the
events depicted in them,.

Based on these fscts, petiticoner argues that these witnesses
provided lay apinion testimony regarding the people.in the video
footage, and that trial counsel was ineffective for failing tao
gbiject to the admission of their testimony on the hasis af such.

Michigan Rules of Evidence (MRE) 701 permits the admission
as provided:

If the witness is not testifying a2s an expert, the
witness testimony in the form of opinions or inference
which are (a) rationally based on the perception

of the witness and (b) helpful to a clear understanding
of the witness testimony or the deterrmination of a
fact in issue.

Christopher and Stscie Duvall, David Lee, and Joanna 3mith
all identified individuals depicted in video surveilance fpotage
as petitioner &nd deceased, and the purpose was to establish that
petitioner waes the person that went behind the Rite-Aid Store

with the deceased, moments hefore the shooting and that peti-

tioner was the person running through the alley moments later.
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Neither of these witnesses testimony was rationslly based on per-
ception because, as stated, mneither of them were at the scene
while the video fooctsge was heing recorded, thus did not sohserve
firsthand the events depicted in the video,

Instead, they a2ll watched the video after the fact, and en
the basis of what they saw in the video, provided their apinion
regarding the identity of individuals in it. Their testimony wes
in no way helpful to clear a understanding of any other uwitnesses
testimony or any fact at issue, because, again, the only fact at
issue was the identity of people in the video and that should
have been determined by the jury.

Identification was the central issue in this case and
should have been decided by the jury. However, it was the wit-
nesses conclusions and opinions of the identity of the individual
in the videeo surveillance footage, and that was a question for
the jury to deéide.

A witness cannot express an opinion on petitioner's guilt ar
innocence of the charged offense. People v Fomby, 300 Mich App 46
53 (2013) (quoting People v Bragdon, 142 Mich.App 187, 189 (1985)
and the witnesses in the instant case, did just that when they
identified petitioner as the person in the video.

Neither of the witnesses were in any better position than
the jury to determine if it wss actually petitioner that was in
the videao, sao their festimony was impermissibly lay opinion tes-
timony and counsel was deficient for failing to object to it ad-

mission.
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If counsel had object, there is a reasonable probability
that the outcome of the trial would have been different because
the trial court would have likely sustained the objection, which
means that the witnesses would not have been allpued to give
their opiniaon of petitioner being the person in the video.

The jury quld have had to make that determination on its
cwn and its reasonably probable that it would not have concluded
that petitioner was the person in the video, considering that
people who claimed tc have known him for years, and to have hung
out with him everyday, had a hard time trying to determine whe-
ther it Qas him ar not. If these witnesses could not make a
clear determination, its reasonably doubtful that the jury would
have heen aﬁle‘to.

The video surveillance footage is the only evidence linking
petitioner to this offense, as there are no gye-witness accounts,
no physical evidence, and no forensic evidence. The prosecutor
will probably argue that the identification testimony of Silvis
Galloes and Ester Garza linked petitioner tc the murder, but this
argument must féil because both these witnesses claims regarding
identification amounted total non-sense, so it is highly unlikely
that any reasonable juror afforded it any weight. Neither Garza
ar Gallogoes identified petitioner.in a photo line up a uweek
after the murder. (see Garza at TT72, 77-79) and appendix G .) (see

Gallogoes at TT2, 35-38, 45-46 and appendix[].), yet they both



positively identified him in court over s vear and two (2) months
later. (Barza at TT2, 80: 7-13), (Gallagoes at TT2, 37: 14-25).
this does not make any sense, so a reasonable juror would have
disregarded it.

Christopher Duvall claimed he kneuw petiticner for at least
tws (2) years, prior to the incident in question (appendix<r ). He
was only able to identify the boots that the person in the video
wore as being similar to a pair that he had seen petitioner
wear in the past. (TT2, 176-189); see also relevant prtions of
Christopher Duvsll's preliminary examination testimany, (P.E.
5-7),appendix N .

David Lee told the pelicé that he hung out with petitioner
everyday for four (4) to five (5)_ months straight and he could
only assume that petitioner was the person in the video. (appen-
dixJ .)

In short, there can be no rezsanpable explanation for trial
counsel's failure to object to the impermissible lay witnesses
testimony, because there's a reasonable probability that the ob-

- jection would have changed the outcome of the trial and would

have bheen different. Counsel wss therefore ineffective.
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Reason 6.

Appellate counsel raise several aruments in his moition for
for a new trial. All claims went before the Trial Court and the
Michigan Court of Appeals.

There ueré no appendixes, no references to any particular
page number from the trisl record introduced as an offer of proof
no affidavits were introduced as a offer of proof and no eviden-
tiary hearings were held to expand the record to support any ar-
gument. Instead, appellate counsel merely cited a numerous amount
of case authorities, mo facts from the trisl record uwere includgd,

Before the Michigan Court of Appeals affirmed petitioner's
.conviction, he made efforts to have appellate counsel's counduct
corrected or dealt with. (Motion Hearing 2,3,4,5, dated: 12/1/15)
Petitioner contacted MARACS, Attoryner Grievance Commission, the
Trial Court and Chief Justice. (Post Motiaon Tranmscript 2,4,8-22,
5: 1-4) nona of these agencies providéd 8 solution for peti-
tioner's plea for guidance. It was sfter petitioner grieved his
appellate counsel's conduct, that the prcsecutof indicated at
page nine (8) of their brief, that appellate counsel failed to
make an offer of proof to support each claim and merely cites
numerocus case authorities. It ShDQId be noteworthy to add, that
the prosecutor's claim, in its rebuttal brief, is identical to
petitioner's claim of ineffective assistance of counsel.

Based upon these facts, appellate counsel performance

worked at a disadvantage on petitiocner's appeal by right.
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Agasin, appellate counsel acknouwledge that 2 record needed to
be developed to suport all claims before the triél court. (Post
Motion Hearing T1, 2:17-22), Moreover, no recard was developed.
What the post motion record shows is appellate counsel violated
two (2) court orders to review with petitioner the miscellaneous
homocide file, trial record, and video fooctage, for the purpose
of showing the trial court that all evidence detracted away from
the police suspicion that petitioner was guilty and that his
due praocess rights were violated when the police falsified re-
port and lied under oath to establish probable cause to arrest
the petitioner. Also, for the purpose of showing the court how
the prosecutor mischaracterized video evidence with the knowledge
the plice lied about what it depicts, to have petitiaoner arrested
and to review the trisl record to inspect strong issues on which
trial counsel was deficient.

Appellate counsel informed the trisl court that he tried to
witﬁdraw @s counsel when the client and attorney reltionship de-
‘tirsorated. ( post motion hearing T4, 29:15-25,31), 'yet the trial
court and Chief Justice would not allow counsel to withdraw.

Because appellate counsel failed to file petiticner's su-
pplemental brief to tha Michigan court of Appeals that was filed
with the trial court, and because appellate counsel failed to
cell trial counsel to any hearing to explsin his in-sctions, and
baceuse he violated tuwo court orders,counsel's conduct clearly

he abandoned petitioner at a critical stage,
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All cumulative errors raised in this csse committed by trial
counsel, appellste counsel, the police, and louwer courts was so
fundamentally unfalr that petitioner was deprived of his prose-
dural due process rights, requiring reversal aof his convicticn.
Coopier v Sowders, 837 F.3d 284 (1988) quoting Walker v Engle,

703 F.2d 9589 (6th cir. cert. 464 U.S. 851 (1983),

Mr. Noeble has exhausted all state remedies as to the issues
presented herein. He exhausted his state court remedies by taking
the following steps:

A. On direct appeal, the Michigan LCourt of Appeals denied
relief on December 15, 2016, under file No. 324885, in an unpu-
Slished opinion captioned People v Marvin Duayne Noble. See Ap-
pendixg. The Michigan Supreme Court denied leave to appeal on
June 27, 2017. Peaple v Marvin bwayne Moble, No. 155178 See Ap-
pendixp.

8. 0On August 1, 2017, Mr. Nbble properly filed a Motion for
Relief from Judgement pursuant to MCR 6.500 in the Wayne County
Michigan Circuit Court, which was denied on October 19, 2017, -
People v Marvin Duwayne Noble, Wayne County Circuit Court, No. 14-
DN0744-01FC. See AppendixA.

C. On December 7, 2017, Mr. Nohle filed an Application seek-
ing Leave to Appeal to the Michigan Court of Appeals. The Appli-
cation was denied on Febuary 9, 2018, People v Marvin Duwayne -

Neble, C.0.A. file No. 34145. 58k.appendixR.
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D. On Merch 1, 2018, Mr., Noble filed an Rpplication to the
Michigan Supreme Court, that Appiication was denied on Jctober 12
2018, People v Marvin Duwayne Nohle, M.S.C. file No. 157277 and
(18). See apéendixﬁ.

E. Mr. Noble filed & Petition for Writ of Habheas Corpus in
the Eastern District Court of Michigan, the Hahess Corpus was de-‘
nied on August 22, 2019. See appendixT. The United States Court
of Appeals For The Sixth Circuit denied petioner's request to

procead with a Certificate of Appealihilty. See appendixil.

(Dated: January 17, 2020).
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