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tf/AfArf/J S/src faxMZMtS p//j P/aa Z> Ss/xxry7 Amo Jaa/ //a //jo Bor A/?##// 

Am Je/YtfrAAUY PmsSA %#P/#A oa /fuvxry/Amo //# pxxzo Pbe-ss 

plZADXO'&S /Mfo //vex y JjMCl IxO/Z fiu/17 P/aZXaJS fo/S P/AJAf, J/sOS A#
Pax£ A (30M67ZYM7/i>MM PfSX/7 Zo //AX# /Ay£ A/AJAY JoOMZSSZO AmO 

JJuOlCA/fO ? (Jj/X/XM tf/S /xrOfpAX A?0 SSSOSa/GS?
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A~C to 
the petition and is
[ ] reported at J or,
[ ] has been designated for publication but is not yet reported; or, 
IVrTs unpublished.

The opinion of the United States district court appears at Appendix H to 
the petition and is

[ ] reported at J or,
[ ] has been designated for publication but is not yet reported; or, 
b/f is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix _T)__to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
Wis unpublished.

The opinion of the TBiJk'rUs cou/J4y S a /» a
appears at Appendix_l^L to the petition and is 

[ ] reported at ________________ ______________

court

; or,
[ ] has been designated for publication but is not yet reported; or, 
[td'ls’unpublished.
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JURISDICTION

[•'fFor cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was H/oOCtilw^fL Ikon

[ ] No petition for rehearing was timely filed in my case.

timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: 30, t and a copy of the

_order denying^rehearing appears at Appendix C-— ---------

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No. __ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

dolyffio/7The date on which the highest state court decided my 
A copy of that decision appears at Appendix ~D

case was

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) into and including____

Application No.__ A
(date) on

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

Cl) 1
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

(/) ^MS*trur/j/J4-L /Jt/oSfA $/</£■ /&$///
7/ fir/ruo fa (pffvMM&AJr 4 /maOM S/x£X-4a/4£s/

(z) fiwrm/f/n/J41 Am£a/44£A)/ AfuMM /xv£.
AoAi#J&7 B&aJG j*/ AmV faWA/jiZ (%S£ & #£ OJxfA/£6J Ag£
Ax45£l£, jSo£ £/ O£Mxv£0 ix£// /xSMrf/ &/? /fetAX/?/? £c/*r//et// O&O' 
/kod£&S <ef /suj„

'£/U<SX

(3) (j9fJ6Yfrurx^/J4l Jm£aroup/or AfuMSm Six- {issjrx/afXeA/AjL Afe/fx
% Aax£ fitfSuife/ty /hatess /Z* 44/AXA/XAO SJx/jjaxsaj XaJ //*£ &/M, 4/jo 

% //am' f#£ a(sS£SM££' 0/ (tWA/SfiC ///? //f S A?A££/j£/

d/f£A/£/ffA)f A/d/f££4 /&/jAf££A/r//. '/Af£rAxasfA

7* AaS fa&fs Aoo fipaM Am^x/x^/ ££ ////fJO.
0M?mYj0/ifAjL

$

\
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StAieM£'\n (msx

Per/r/cASA PeAEZM Afaxa Mefxppxo ft As /]&< <Daa/zxx , fas J/zaxs/x/> xat 

Au&USi 3I 2o!3f fe/l 'MaF/xaP/MG 2m MerAAMAAxrAM/J?, Mvo &ZMXM/?£l4rXZ>
AjMM& S/J /J/txrXXXl/J (daArt* OxOaGxA.S/JoArlY TMxxXJprXA, /cfouX ImJaxjL

DamzXI , k/ASjxpveo lOzrp A Mouseof Jxzzuax (omcxpmxMg //xsxmpk 

SftkjtK Amo tie' £J>A, 0appXMcy tix /foo om //xs PfatxaAja r fox /am? oX/Ajs Apaxs^ 

SeCAudL /j/i. DamxxI, /m/xmoXo ft DrsPurX A si fox Mmxpxxs A/xoxJoaz*st tixp, 
fix fyutcMLi SasHszm tis ctizM Aasuamt % &c&<A. § (n) («)&# fas
PxASoMAL PaoPMtYAS PxQuzPXO SY (ZxoA&zA/JzJ.
(Sm M^fiSX 4s MMX AJJ&..<GMAel}

^Uzh-Aa///ss A/x/nA ~~~'T~^.......... ..... :~~~

%£ 5mt£ fHHEDfXrXLY JxjAM&A/eO tix JrrxMPrxo <SxzzaPX OAF fif/t, Mx/xxX/, 
PxaScjJ Pxopxxry Sxsxo xM tie tiers Jforxo ft/rxxM Jfp. <04amsi /fax. A faxae 

DxFfMoeA f//*t> Sxx/S JxXs/MfXD ft Afx, OxamxI f Aajo Ar f#x MzxxerztM *x Afp, OxmxX/L, 
fa /hsiic Dx/xmoxP tiixx A /Ja/vxx sx Jpp4xMMXMr Aod Xmzxpxo M?> O/umxis XixA 

ox Mot $ujiry, 0M 0)etc0XA 3/ 2c/3j (sxx? J4S0 Mppxmozx G, iJxxe/Y(l/vxxz*s /xxxue 

fkoH fa folxSXAMl tixXl (u/W- SxttaXSAS tix (OeroSXA $t tixx/JC Amo xf#' Dxaxxij 
fa/u) Amo PxmaI 7xSxr j5V ///>. J/a/jFpxoz f fits PaMzc OxPxmox/1, 6* MoaxmaxP 

21, 2o/3. /fx. OamXjl t Pad Sxxamx Yxxy e/esxr Sxertasx Aja, J^pMFpxozt Had Ax fuseo 

% J/Aor Pax PAAt/JO tits /xXxajSX .IajSxxao A/?' //amFpxox, JxxhXo % sx Uopxxaj? P3a 

fa PfieSXeaYtfo, M? CJaSm'/ SaMPA/MX pvzoXMdX far bJoaiO S/PAn/tr/fa. <0/9*xxlf 
QxXfMSe, iMjiiC/-/ JpA, Owl, BxixxvXX 'lJsa/U) tixxX fox SrArX ft AlSo A/aaioom 

ThZ(k/PX/A^ (ffAASXS .(just AS foxy /tio £)o/OXPx/AAO2MX fax CzvXA JxiZxmX
OF ties ppoAXP/y.

/j/l. jj/foXAXDt) Pad fao M?< Da/oxxxt Jmat sx fox Pxtisxr) ft P/xa Ouxiryf /^at 

7hx (ffuAt ftiuo Amo iOmzo Jxajtxmcx Pxm ft ixx/ zm Pazso/J Mxrwat Am / 

Possibility *? Paaclx. A/x5jgga67x0 foot Ma* Oamxi, Jzmply PUa (kizirYamjo 

SXWP1 A fS iXAA SxAJfXtfXX 2m PazSom CJzrPaat Amy (a/oox 6P /hpoiX. A 0X/jl Px 

Aao Aiaxajjy pJmkxo oaf Pxb Jazo< /(a. Damzxi, Amxio foxr xJxxmmx fox frzoxMcx 

Ax poxto Bxzstxo f Amo far /jpo Pxfuxsno,2/j Pass (axm/mai fasrwY Aie*x fiaxz>
AssuaB ffxs(mmA/a< Ak/jxXt f %xAx/t>xxf Oxa/amoxo tisr /2x£x TU/xxa/

1fV
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fiefogS 7//S(Jujo&i Jo //s ^6>M0 PsfaSSr P?SM.fSSJo/J to 'Ay AMO PsAe/YO 

PxhjsiS, A Pem/mg IAas Ja/s/uiso An OsesassP /2,za/3. /!/ t//s way 

P/A a/ *>S 7ms ,Oe& /2M PeasamG //a, D.W/Sl, tJAi Jx/oekBO u!mM ir Be/e/MS
\7eAY ClZM Am At P\/EAY6/dS %/EAS, Ja/SIuMJMG %/S %UAl Jmm&S StMd JgMMST

-thtij Amo Mm Aimeapy Pssxmso JmoMG %/emJsivss p//r A//,. Dam/eI/SJouw 

(A to Pmso/J, fi/ft- Damxei ‘s AesY F/ssr Jr/stygr r* Asm %/e Jams Am

PsfiMfSStoA A As Ml&ioeo to PaMSMASE /AuJ Soo/Si fM MAS/? %/A7 As M/HjEIS 

Ml&iff 0SG/M to PaePAAS Bzt PsSemas, ScAs JBaAfttlY fitr S/to/ir£y A/sr 

JuaSS Cdxr/t P/S Aajjujsft ff/$o*t jfg, Dams Els Jesomo J//em/>7 FE/paSst/MG 

PmHJSSjCBfJ ft Fa A AMASS IA/aJ Saok'j mMS JgA/M JSagP7lY Jur J//oA/ BY /MS 

(Ji/M&s bhf/J P/S AmSmEA Ao f fjssi DsSSMgSP /2, Zo/3, PaS/EJAI 7k/MS€M/PfS 

A r Pa AS 7.) 7m s pt/Ai (Jumps JIsaaIY Pea/j/ jAm/ Amy (JuSsUp/iJama om 

Jf/i/SMS/ors Fids Jg, Fame si, Jr 7ma/ Pom/ 7ms Jmiai Jumps Fegaaj j /%ea 

jisGotzAfio/J Js 2/ J/ft» Dam/ejl 3 Da/irY //am Jissamy Pesm Pes/mea, Amo 

77/a r 7ms @ajLY YmxajC issr to Ps/samjms sjaj 7ms Jem/emes F/a/ Afg, Ppmsei,
U)mw pEcE/vS: 7ms SsPavxsA 0/s a/a/so SY A JoPSg/og Jus r u Jena 1 y 

OisGg/ttsfal to Jay 7Fs Isasr, 7me Jw&ucr is aiso FioM/g/rsD By Bsmpg/ag 

17am So a a Jafisp/og Joanr Peis b Pais, 33. S (a.) Js usii as 7ms Jsosmai Fuiss 

67 Jft/MiMAt Pse/siutsE JuiS //(&) 0) 7/f/S // a.s. £
7nsIS Pais5 FmBXO Ja/Y JuAMift-t P,MftiiPA7/6Afg/ JciMGSs JM J/eA MsGo/xatApMS,
Pe/IE, SaJ Ms. Pa Mi Sis JASS /me TF/AlfJuMGE 3s6aM %/SSS J/SA /OJJCuSSAomS 

/Jin/dUf Jmyoms SISS £mem Jsa/xomzMG %/s tJmo PlsA. Jfr F/e 3m o me 7mas 

F/A&1 Ps/j/uMS t %/s\ /AiAlJanSS <PameeJ/J 7//Af J/g. DameI/ Be Psoas/// tkc/c 0 A 

OscsMflsA 3ij 26/3 f Amo Jas/auc/SS) Mfl. PamisI , %/a/ Ps/j AfSf/o to A/aue am 

AAlocdFA $/J 7mAt Pay AS To TJmjS// PlSA &SSSM As TJam/S/3, fsss: APesemASM /z, 
pel 5 $SMCAt/>7 Jr Pa&s /3 )

%S JpMOuef Amo SsPAvieM Ar 7may Axes a Me/m/mS Au/et/S) Ms. Pam/si j

pr&Ar to DuS PriodSSS AS DsgA/eso IP/m/iaJ %/g Aoua/M fFrsrM; Si/r//, Jajo 

fbuAtSEMr/l JnsmoMSM/S 7* 7//s M/d/rSo JrArSS (okS/itur/pM. %/oss Jams Tacus j 

iasss lisso By t//s %/AlJuoss ASumm/ms 7ms Jsso/jo%saa/a/s as aje/i , %r 

P/s Ps/sMSM 3it Zo/3 Psam/AsJuagS Mos/iid, Ts/asa/sa/sm A/g. D/hxsI oj/tm ss~
7fggl (AirM&dT JmY Pass/g/ii/Y&/ JiamSi Semassm7msFes/Amo Js/oa/o 

ffm/MG, Jfg. Pamisi, Pa Eft mi eg a /-Umo Uapmem MmoM FaJumss Mmi/s tBg CusaI /()

r
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He Fueo fae fetus A l farAo/J fa Pfefa fair Ceae/eert 3/, 20/3. Amzs 

fax fa //as AiSd &eeM /bsvzoeo ACzr///M JrtrteMOZf C. fa /)rtMrel/ /zizmss 

AM /rtf CPzSz/xAI lfe//U(0a£A.

/Jee Peoert/U fanxs feve Seed d/azrs CCeert ^oMteAMAMO (/cwzozai /^rtPzoxrtrtY/v/A 

BijuDCg's Xfa Alert Me60rjrtyjoMSJaX/mO Ay 6£lzrX/Mre$ Ouefaoeess. L/aszyxZ) 
Jure* £l< API, PIASmaS '/ (StxlXCAM. 2SG J K Sartrt ZY¥/ 2SA (p. 0,A2, / /966).

fa Yioo fJertazA/e s /%rfArjxrt/xf s /asm DezxMsert /Z, 2o/3 amo Dexe/rsee 2<?/3 

/am Amo lOzzl Prt&ue P/Af J/rt. Omj/1/ P/rtJ J/oy <$vi Y JuAjesreo fa /leeXXofartMO 

3m feYw Az&iix /yjf&rfj, jPur fax/ feoff—x 6rte/?e fexae M>4#e—fapAfS 2*'
&H A duptmxrt faux <JuMe, as AM-JursenPuAxze AJei&uoert, fa /XrtMxee
fzjJAlLV SaBMJYYXO Amo three ft) A Alert rtf CwirX, Me/ fexrtuse A/e farts Caz/ry
Bu t Secrtuse Me /Iao Mo or/rert (fata feseo sm //re fa/ux CleertAMo ////rtOMZAece 

/mYsmy. Smoatiy Jerlrt £hrertXM6 foe (gazirY Alert 7 .fa, DrtMzei, /zxeo /Azs/ho-se 

Ante &e JpfiX/il, fazM (seer AfifeMoxxCX.

MMSree 0 Of 'fof flMM A(AMSMzrr/M6 pee fecorto A %e Jam**ais fiver fa Ceort&rt as
AeQuiteo BY MM, %t Am/10 peeas % faezxArx far Amo wee faxux DxeeMoe/? //a, Afzfarei 
fa/rtAYMY, AiertS UzxH fee fiiepK AMO /rtf fa/uJuoGX Pad DeeroXO fc X/rrMMzW AMo 

fateAL %ose /zfi-sr PAP-Plert PmxMrt pAMscnzers. *%> Jms/Amo fa A/#, DeMrex, Pzrteor 

J PAMl P/toexfoxAC The (oartf Seoua/rr fa, StMzfl, Sacjx /mom /PzSoMj Amo Buezeveo fa.
Dam2el, Am to MIomxmo ^moy/ma fl/eux Pkfaaert A Sr fartAzrtrfo j0 As 7* Mele Axe 

fapr Am face/iuMti rf/sse /zrtSr Dxsrtrtrtxe/ul Pee 'Plert Pxaaza/s faosfazezsZM rt/wee 

% farrM/ji tf/ezz pMMMr/oM/U OeMzrti vepfox process z/v fa Dmajzzz s frjf,

%l lJz7MMfjU) amo faeertieo #4MSdrtz/>rS eteAf /zmau.Y Pzze/j loro foe/fcrtz (wer Pecojto 

Irt Qctooert oeZo/7 Arrfrt //ammo tfefM lcJz/M/m/> Amao- oar Avert? Jreretf>o>/tr, p&e 

PeCortO SuAMitreo By foe c fare ArfortMe? geMxrtAi far/riM foeM.s. Ozsmzcr /Zr?eertl 
fa#/ Poes Aor farrtzM p/e faz/scAZp/j Pzreert, %rj faeeA/rteMr -Pas xMrertrtfrrtrte/) 
Amo JHfieoeo Amy Arre/rer By fa, DnMzei, ?o AA/epzx Dirties Aev/e/uee, A <3//o>u’za/6 

Class Amo fftejuozee Jcco/tozMtz fo Axe M3. Partee/re Ccuer am Mvert a y u CPeezert. 
P'll VS. Aft, MAS f/986). A/p, <OrtMzelf A/as Pr/e/) Mrs Cm Ic/zrMfM Jzx /k/ers pees 

fert f Court Srrt/A faers 4mo fao PeoertAl (suers.
I)Of)



%2S /JmrAO J/Afi5 $<//?/Sj %/A Ses/M/M, A(, Dam/el, /Ms ger*/

Qmxeo fcvzsij %/mc/ 7aa J/a/S(bop/j Amo jfoto %ss /pmePt (2{/a7S map /&a*as£ 

%A7 All A/p, DaMsAI, (/ASMS APA fypCSOL/MU Y Da/AMSYAO j A/p, tO/A/SAl, MPA

fUdWOPO A/J APPAAOTS AoP £aOM S/Ari (00/17 fM /JmsC/Y //£ 0&1/&/7/ %£//A*) y
IaI/7Msm 7//£ Jppaajos/6 Amis (o/if (am Jee %/a r A/p, DamsaIj J Am -JA 

£)AAamDAm7 /Ms r/z/A JmsapaI /Aamo aMst/AM DoeoMP/SfA /Jj/m/a/ AAeM mmo 

Avmpy S/P/A (octo/, Amo Id/7//7a Svapy Jm/a (oo/s///? /Mj JrrSMP/AO 7° MtvA 

tits (Ia/pS //mao amp Aapsoao om P/a A/aps/S.

/ffl, QpgSSl $t f/l/MA 7o 7//S %7>/>eAlS (/>oM7 0A (p£c?/tOS/1 A/J /).//?Ac7 /?AV/£aJ 

(mm Sa (emtum &As7//*m Jppmmoix / m/szpsm Oa/s j(, Dam/ai / //ao 

DoM/AerAO 7z/f (ppiPl (eopr AsP (ep/s/ssT) A/a/Ixam sm /Ms A/res/Pr %
StfpA Ass C/A7M3 ZAAPA &>///£ 7* gA APP/iASJAP, %PM //A l/MJ /BacAP 

% Ussr l/p/tl As (lU/j &6'7 /m£ /hpiie DaMpmsAP Aa/YosAO A& //a (e>i/u>
JcruAU Y Asia A/s pujm (Iaxms Amo AvaM As/am %/a Appaaij (oapr <%Asse4/e / 

AaAjsao 7e Avam Assam & 70 A/p, Damza/%, A/msMs Dm/U %/p? J/m&a 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION

RICHARD E. DANIEL, 
GDC No. 216862,

Petitioner pro se,

PRISONER HABEAS CORPUS 
28 U.S.C. § 2254

v.

GREG DOZIER, 
Respondent.

CIVIL ACTION NO.
4:17-CV-226-HLM-WEJ

ORDER AND
FINAL REPORT AND RECOMMENDATION

Petitioner pro se, Richard E. Daniel, confined in the Jenkins Correctional

Facility in Millen, Georgia, submitted a Petition Under 28 U.S.C. § 2254 for Writ

of Habeas Corpus By a Person in State Custody in order to challenge his

conviction in the Superior Court of Whitfield County. (Pet. [1] 1.) Petitioner 

later submitted five additional filings regarding the Petition [4, 9, 13, 16, 18] and

a Motion for Summary Judgment [22]. Respondent submitted an Answer-

Response [10], Brief in Support [10-1], and Exhibits [12].

Petitioner also submitted a Motion for Clarification and Motion for Ruling 

on Parties’ Dispute [21], in which he argues that respondent failed to comply with 

the Court’s Order to transmit “all available pleadings, transcripts, and decisions 

needed to determine the issues raised.” (Order of Oct. 3, 2017 [5], at 2.) After

530)
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reviewing the case, the Court is satisfied that respondent complied with the Order. 

Accordingly, petitioner’s Motion for Clarification and Motion for Ruling on

Parties’ Dispute [21] are DENIED.

For the reasons stated below, the undersigned RECOMMENDS that the

Petition [1] and the Motion for Summary Judgment [22] be DENIED.

I. PROCEDURAL HISTORY

The Georgia Court of Appeals summarized the facts of petitioner’s

criminal case as follows:

[Petitioner] was charged with ... possession of methamphetamine 
with intent to distribute .... At the hearing [on petitioner’s motion 
to suppress], the State introduced into evidence recordings of 
telephone conversations of [petitioner] and a confidential informant 
making arrangements for a purchase of methamphetamine. A 
narcotics officer with the Whitfield County Sheriffs Office testified 
that on the basis of the recorded conversations, he directed two other 
officers to pull [petitioner] over on the way to deliver the 
methamphetamine to the confidential informant. The narcotics 
officer arrived at the scene shortly thereafter and found 
methamphetamine in [petitioner’s] truck and on his person.

Daniel v. State. No. A14A2334, at 2 (Ga. Ct. App. Mar. 2, 2015). (Resp’t Ex. 9

[12-9], at 54.) On January 10, 2014, petitioner pleaded guilty. Id. at 2-4. (Id. at

54-56.) Petitioner was sentenced to thirty years of imprisonment, suspended after

twenty years, followed by ten years of probation. Id. at 4-5. (Id. at 56-57.)

2
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\
»v

3Petitioner presented the following claim on direct appeal: “[B]ecause the 

trial court erred when it concluded that trial counsel had not been ineffective at
t

!

the entry of [petitioner’s] guilty plea, it also abused its discretion in denying his 1

motion to withdraw that plea.” No. A14A2334, at 6. (Resp’t Ex. 9 [12-9],

at 58.) The Georgia Court of Appeals affirmed on March 2, 2015. Id. at 1. (Id. 

at 53.);

On September 17, 2015, petitioner filed a habeas corpus petition in the

Superior Court of Jenkins County. (Resp’t Ex. 1 [12-1], at 1.) Petitioner
:i

presented the following claims:

1. Trial counsel provided ineffective assistance.

2. Appellate counsel provided ineffective assistance.

The trial court was not impartial.

The trial court violated petitioner’s right to prepare his own 
defense.

3.

4,

}

The trial court used “coercion and threats” to obtain 
petitioner’s conviction.

5,

The trial court improperly failed to recuse.6.

The Georgia Court of Appeals violated petitioner’s right to 
due process.

The Whitfield County Superior Court tampered with 
petitioner’s case record.

%

8,
\
\
ls 3

3 r
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t

Petitioner’s sentence “is contrary to established law.”/ , 9.
/

(Id. at 5-16.) The state habeas court denied relief in an Amended Final Orderr

/•
filed on May 16, 2016. (Resp’t Ex. 2 [12-2], at 1.) The state habeas court

/ < notified petitioner that if he
/

desires to appeal this Order, he must file a written application for a 
certificate of probable cause to appeal with the Clerk of the Georgia 
Supreme Court within thirty (30) days from the date of the filing of 

. this Order and also file a Notice of Appeal with the Clerk of the 
Court of Jenkins County within the same thirty (30) day 

period. .

(Id. at 8 (emphasis in original).) Petitioner did not follow the state habeas court’s 

instruction. Instead, petitioner submitted a “motion to.set aside void judgment,”

III

which the state habeas court (1) construed as a motion for reconsideration, and (2)

denied in an Order filed on June 13, 2016. (Resp’t Ex. 3 [12-3], at 1.)

On July 1, 2016, petitioner filed an application for a certificate of probable

cause to appeal. (Resp’t Ex. 4 [12-4], at 1.) On July 11, 2016, petitioner filed a

notice of appeal regarding the denial of his “motion to set aside void judgment.”

(Resp’t Ex. 5 [12-5], at 1.) On June 5, 2017, the Georgia Supreme Court struck

petitioner’s application for a certificate of probable cause to appeal and re­

docketed it as an application for discretionary appeal. (Resp’t Ex. 6 [12-6], at 1.)v

4
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On July 5, 2017, the Georgia Supreme Court denied petitioner’s application for

discretionary appeal. (Resp’tEx. 8 [12-8], at 1.)

Petitioner executed the § 2254 Petition on September 20, 2017. (Pet. 14.)

Respondent does not dispute that the Petition is timely filed pursuant to 28 U.S.C. 

§ 2244(d). Petitioner presents the following grounds for relief:
1

Petitioner’s guilty plea “was induced by the use of coercion 
and threats and not freely and voluntarily entered.”

h

“Official judicial records of proceeding[s] conducted against 
[petitioner] were withheld....”

2.

The trial court used threats and coercion against petitioner, 
was not impartial, and denied his right to prepare his own 
defense.

3,

Appellate counsel provided ineffective assistance.4.

(Id. at 5-10, 30-34.) Respondent argues that all of petitioner’s grounds are

L procedurally defaulted. (Resp’t Br. 5-12.)

II. DISCUSSION
Ilf 1   I   1 " .  

A federal habeas petitioner must first exhaust his state court remedies or

show that a state corrective process is unavailable or ineffective to protect his

rights. See 28 U.S.C. § 2254(b)(1). In order to exhaust, a state prisoner must

present his claims, on direct appeal or collateral review, to the highest state court 

according to that state’s appellate procedure. See Mason v. Allen:. 605 F.3d 1114,

5
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1119 (11th Cir. 2010) (per curiam). When a federal habeas petitioner raises

unexhausted claims that would be procedurally barred in state court pursuant to 

I I state law, a federal court may “treat those claims now barred by state law as no 

basis for federal habeas relief.... The unexhausted claims should be treated as if

procedurally defaulted.” Okie V. Johnson, 488 F.3d 1364, 1370 (11th Cir. 2007)

(citations and internal quotation marks omitted). However,

[a] federal court may still address the merits of a procedurally 
defaulted claim if the petitioner can show cause for the default and 
actual prejudice resulting from the alleged constitutional 
violation. ... To show cause, the petitioner must demonstrate some 
objective factor external to the defense that impeded his effort to 
raise the claim properly in state court. ... [I]f the petitioner fails to 
show cause, [the court] need not proceed to the issue of prejudice... < 
[I]n order to show prejudice, a petitioner must demonstrate that the 
errors at trial actually and substantially disadvantaged his defense so 
that he was denied fundamental fairness.

Ward v, Hall. 592 F.3d 1144, 1157 (11th Cir. 2010) (citations and internal

quotation marks omitted). Alternatively, the petitioner may obtain federal habeas
freview of a procedurally defaulted claim if he presents “proof of actual innocence,

not just legal innocence.” Id. (citation omitted). To demonstrate actual innocence,

the petitioner must “support his allegations of constitutional error with new 

reliable evidence ... that was not presented at trial.” Schlup v. Delo, 513 U.S.

298, 324 (1995). “[T]he petitioner must show that it is more likely than not that

6
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;i

no reasonable juror would have convicted him in the light of the new evidence.”

Id. at 327.

Petitioner raised all of his § 2254 grounds in his state habeas petition. The

state habeas court denied relief on May 16, 2016, and denied petitioner’s “motion

to set aside void judgment,” construed as a motion for reconsideration, on June 13,

2016. Petitioner did not follow the state habeas court’s instruction to file (1) an

application for a certificate of probable cause to appeal by June 15, 2016, which

was thirty days after May 16, 2016, and (2) a notice of appeal by that same date.

Petitioner waited until (1) July 1, 2016, to file an application for a certificate of

probable cause to appeal, and (2) July 11, 2016, to file a notice of appeal.

The Georgia Supreme Court (1) struck petitioner’s application for a

certificate of probable cause to appeal and re-docketed it as an application for

discretionary appeal on June 5, 2017, and (2) denied petitioner’s application for

discretionary appeal on July 5, 2017. Therefore, the Georgia Supreme Court

determined that petitioner did not file a proper application for a certificate of

probable cause to appeal, as required by O.C.G.A. § 9-14-52(b). Petitioner’s

“motion to set aside void judgment,” construed as a motion for reconsideration,

did not toll the thirty-day time period in which he was required to file a proper

application for a certificate of probable cause to appeal and a notice of appeal

7
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after the state habeas court denied relief on May 16, 2016. See O.C.G.A. § 5-6- 

38(a); Mas(em:V,*ilaife 269 Ga. App. 537, 538 (2004).

Accordingly, all of petitioner’s § 2254 grounds are procedurally defaulted. 

See Fbbe Itl -Mdfe 358 F.3d 852, 853-54 (11th Cir. 2004) (per curiam)

(determining that § 2254 petition was procedurally barred for failure to comply 

with O.C.G.A. § 9-14-52(b)). To the extent that petitioner claims ineffective 

assistance of appellate counsel to establish cause for procedural default, that 

claim is itself unexhausted. Therefore, petitioner has not shown cause for the 

default, and the issue of prejudice does not need to be considered. Petitioner has

also not presented proof of actual innocence.

Accordingly, the undersigned RECOMMENDS that the Petition [1] and

Motion for Summary Judgment [22] be DENIED.

III. CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11 of the Rules Governing Section 2254 Cases, “[t]he 

district court must issue or deny a certificate of appealability when it enters a final 

order adverse to the applicant. ... If the court issues a certificate, the court must 

state the specific issue or issues that satisfy the showing required by 28 U.S.C. 

§ 2253(c)(2).” Section 2253(c)(2) states that a certificate of appealability may 

issue “only if the applicant has made a substantial showing of the denial of a

8
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constitutional right.” A substantial showing of the denial of a constitutional right 

“includes showing that reasonable jurists could debate whether (or, for that matter, 

agree that) the petition should have been resolved in a different manner or that the 

issues presented were adequate to deserve encouragement to proceed further.”

Slack v. McDaniel. 529 U.S. 473,484 (2000) (internal quotation marks omitted).

When the district court denies a habeas petition on procedural 
grounds without reaching the prisoner’s underlying constitutional 
claim ... a certificate of appealability should issue only when the 
prisoner shows both that jurists of reason would find it debatable 
whether the petition states a valid claim of the denial of a 
constitutional right and that jurists of reason would find it debatable 
whether the district court was correct in its procedural ruling.

Jimenez v. Ouarterman. 555 U.S. 113, 118 n.3 (2009) (citing Slack, 529 U.S. at

484) (internal quotation marks omitted).

The undersigned RECOMMENDS that a certificate of appealability be 

DENIED because the resolution of the issues presented is not debatable. If the 

District Court adopts this recommendation and denies a certificate of 

appealability, petitioner is advised that he “may not appeal the denial but may 

seek a certificate from the court of appeals under Federal Rule of Appellate

Procedure 22.” 28 U.S.C. foil. § 2254, Rule 11(a).

9
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IV. CONCLUSION
*\

S' For the reasons stated above, the undersigned ORDERS that petitioner’s

Motion for Clarification and Motion for Ruling on Parties’ Dispute [21] are *
:|

DENIED. The undersigned RECOMMENDS that the Petition [1] be DENIED,
t

a certificate of appealability be DENIED, and petitioner’s Motion for Summary

Judgment [22] be DENIED.

The Clerk is DIRECTED to terminate the referral to the undersigned.

SO ORDERED AND RECOMMENDED, this 4th day of February, 2019.
£-%

' V c*
I

'A
WALTER E. J<pNTSON
UNITED STATES MAGISTRATE JUDGE

'/
\\

i
j \

\ \■r 1

* y

y
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA
ROME DIVISION

RICHARD E. DANIEL,

i.Petitioner,
I CIVIL ACTION FILE 

NO. 4:17-CV-0226-HLM-WEJ
V, .1

GREG DOZIER 3

Respondent.

ORDER :!

This is a petition for a writ of habeas corpus filed by a state { 

prisoner under 28 U.S.C. § 2254 (“§ 2254 Petition”). The case is 

before the Court on Petitioner's Motion for Summary Judgment \ 

[22], on the Order and Final Report and Recommendation of 

United States Magistrate Judge Walter E. Johnson [23], and on 

Petitioner’s Objections to the Order and Final Report and

:

1

Recommendation [25],

jk

\ '
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I. Standard of Review

28 U.S.C. § 636(b)(1) requires that in reviewing a magistrate 

judge’s report and recommendation, the district court “shall make 

a de novo determination of those portions of the report or 

specified proposed findings or recommendations to which 

objection is made.” 28 U.S.G. § 636(b)(1). The Court therefore 

must conduct a de novo review if a party files “a proper, specific 

objection” to a factual finding contained in the report and

Macdff v. Prem, life. 208 F. App’x 781, 784 

(11th Cir. 2006); Jeffrey S, bv Ernest $, v, MUM. 6f Bdu&, 896 

F.2d 507, 513 (11th Cir. 1990). If no party files a timely objection 

to a factual finding in the report and recommendation, the Court 

reviews that finding for clear error. Macort, 208 F. App’x at 784. 

Legal conclusions, of course, are subject to de novo review even 

if no party specifically objects. United States v. Keel, 164 F,

recommendation.

2
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t

App’x 958, 961 (11th Cir. 2006); United States v. Warren. 687 

F.2d 347, 347 (11th Cir. 1982)

II. Discussion

On February 4, 2019, United States Magistrate Judge Walter

|| E. Johnson issued his Order and Final Report and

Recommendation. (Order & Final Report & Recommendation

(Docket Entry No. 23).) Judge Johnson recommended that the

J Court deny Petitioner’s § 2254 Petition. (Id.)

Petitioner filed Objections to the Order and Final Report and

Recommendation. (Objs. (Docket Entry No. 25).) The Court finds

that no response to those Objections from Respondent Is

necessary, and it concludes that the matter is ripe for resolution.
| *

Judge Johnson correctly set forth the governing standards 

under 28 U.S.C. § 2254. (Order & Final Report & 

Recommendation at 5-7.) Judge Johnson also properly found 

that all of Petitioner’s claims are procedurally defaulted, that

)

j

3
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Petitioner has not shown cause to excuse the procedural default,

and that Petitioner has not demonstrated actual innocence. (Id at
■;»

7-8.) Judge Johnson properly concluded that Petitioner is not 

entitled to federal habeas relief. With all due respect to Petitioner,

nothing in his Objections warrants a different conclusion. (See 

generally Objs.)1 The Court therefore adopts this portion of the 

Order and Final Report and Recommendation, overrules

i

i.

\
3

5

Petitioner’s corresponding objections, and denies this portion of 

Petitioner’s § 2254 Petition.2

The Court also agrees with Judge Johnson that Petitioner is

not entitled to a certificate of appealability. (Order & Final Report

The Court rejects any contention by Petitioner that Judge 

Johnson was somehow biased against Petitioner or that Judge 

Johnson acted improperly. (Objs.)
2 Judge Johnson correctly denied Petitioner’s Motion for 

Clarification and Motion for Ruling on Parties’ Dispute. (Order & 

Final Report & Recommendation at 1-2.) To the extent that 
Petitioner objects to this ruling, the Court overrules the Objection.

1

4
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& Recommendation at 8-9.) The Court adopts this portion of the
j--

Order and Final Report and Recommendation, and declines to
i

issue a certificate of appealability.

Ilf. Conclusion
j

i. ACCORDINGLY, the Court ADOPTS the Order and Final 

Report and Recommendation of United States Magistrate Judge I 

Walter E. Johnson [23], OVERRULES Petitioner's Objections to

ft the Order and Final Report and Recommendation [25], DENIES I
i Iiii I

ij Petitioner’s § 2254 Petition and DENIES Petitioner’s Motion for J 

j Summary Judgment [22]. The Court DECLINES to issue a 

j certificate of appealability; Finally, the Court DIRECTS the Clerk
I
| to CLOSE this case.

Hs
IT IS SO ORDERED, this the Jd day of February, 2019,

i
j 3
Jr

E

I
I
I

/

J

|

1
j :!

i
•i
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION

V.

IifRichard E. Daniel,
Petitioner,

| CIVIL ACTION FILE
*•vs.

NO. 4:17-CV-00226-HLM
Greg Dozier,

Respondent. IIfi
■«

J UPGMENT

This action having come before the court, Judge Harold L. Murphy, United States 

District Judge, for consideration of the magistrate's report and recommendation, and the 

court having adopted the same, it is
Ordered and Adjudged that the petition for a writ of habeas corpus be, and the 

same hereby is denied. The court declines to issue a certificate of appealability.
Dated at Rome, Georgia this 20th day of February, 2019.

JAMES N. HATTEN 
CLERK OF COURT

By: s/J. Acker 
Deputy Clerk

Prepared, filed, and entered 
in the Clerk's Office 

February 20, 2019 
James N. Hatten 
Clerk of Court

Bv: s/J .Acker
Deputy Clerk
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Case: 19-10923 Date Filed: 12/30/2019 Page: 1 of 1

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT

No. 19- I0923-AA

RICHARD E. DANIEL,

Petitioner - Appellant,
versus

WARDEN,

idenL
COMMIssiOwtK, GEORGIA DEPARTMENT OF CORRECTIONS,

Respondent - Appellee.

Appeal from the United States District Court 
for the Northern District of Georgia

ON PETTriONfS) FOR RRHpapim/s ND PETITIONfS) Pnt> pFHFfl
BEFORE: WILLIAM PRYOR, JORDAN ami NEWSOM, CM J 

PER CURIAM:

[GEN BANC
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Additional material
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