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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases fronr federal ‘courts: T T I

The opinion of the United States court of appeals appears at Appendix _AI_C_ to
the petition and is : .

[ 1 reported atb ; OF,

[ 1 has been designated for publication but is not yet reported; or,
[ s unpublished.

The opinion of the United States district court appears at Appendix _B_ to
the petition and is

[ 1 reported at ; OF,

[ ] has been designated for publication but is not yet reported; or,
BT is unpublished.

- [ 1 For cases from state éourts:

The opinion of the highest state court to review the merits appears at
Appendix _ D to the petition and is

[ 1 reported at ; OF,

[ ] has been designated for publication but is not yet reported; or,
M Ts unpublished.

The opinion of the _Jewltiss (owJ-L;/ Svgeden
appears at Appendix _ £ to the petition and is

[ ] reported at ; OF,

[ ] has been designated for publication but is not yet reported; or,
[447s unpublished.

court
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JURISDICTION
[ For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was Movembed. ?’ 2019

[ 1 No petition for rehearing was timely filed in my case.

[‘1{ timely petition for rehearing was denied by the United States Court of
Appeals on the following date: Decefben 30 2019 | and a copy of the
_order denying rehearing appears at Appendix _ C-— . o :

[ 1 An extension of time to file the petition for a writ of certiorari was granted

to and including (date) on (date)
in Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

‘The date on which the highest state court decided my case was TO'\II ‘S; 207,
A copy of that decision appears at Appendix _ T .

[ 1 A timely petition for rehearing was thereafter denied on the folldwing date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted

to and including (date) on (date) in
Application No. __A '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

(1)
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ROME DIVISION

RICHARD E. DANIEL, X PRISONER HABEAS CORPUS
GDC No. 216862, : 28 U.S.C. § 2254

Petitioner pro se, :

V.
GREG DOZIER, : CIVIL ACTION NO.

Respondent. 4 4:17-CV-226-HLM-WEJ]

ORDER AND

FINAL REPORT AND RECOMMENDATION

Petitioner pro se, Richard E. Daniel, confined in the Jenkins Correctional
Facility in Millen, Georgia, submitted a Petition Under 28 U.S.C. § 2254 for Writ
of Habeas Corpus By a Person in State Custody in order to challenge his
conviction in the Superior Court of Whitfield County. (Pet. [1] 1.) Petitioher
later submitted five additional filings regard.ing the Petition [4, 9, 13, 16, 18] and
a Motion for Summary Judgment [22]. Respondent submitted an Answer-
Response [10], Brief in Support [10-1], and Exhibits [12].

Petitioner also submitted a Motion for Clarification and Motion for Ruling
on Parties’ Dispute [21], in which he argues that respondent failed to comply with
the Court’s Order to transmit “all available pleadings, transcripts, and decisions

needed to determine the issues raised.” (Order of Oct. 3, 2017 [5], at 2.) After

33
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reviewing the case, the Court is satisfied that respondent complied with the Order.
Accordingly, petitioner’s Motion for Clarification and Motion for Ruling on

Parties’ Dispute [21] are DENIED.

For the reasons stated below, the undersigned RECOMMENDS that the
Petition [1] and the Motion for Summary Judgment [22] be DENIED.

L PROCEDURAL HISTORY

The Georgia Court of Appeals summarized the facts of petitioner’s

criminal case as follows:

[Petitioner] was charged with ... possession of methamphetamine
with intent to distribute . ... At the hearing [on petitioner’s motion
to suppress], the State introduced into evidence recordings of
telephone conversations of [petitioner] and a confidential informant
making arrangements for a purchase of methamphetamine. A
narcotics officer with the Whitfield County Sheriff’s Office testified
that on the basis of the recorded conversations, he directed two other
officers to pull [petitioner] over on the way to deliver the
methamphetamine to the confidential informant. The narcotics
officer arrived at the scene shortly thereafter and found
methamphetamine in [petitioner’s] truck and on his person.

Daniel v. State, No. A14A2334, at 2 (Ga. Ct. App. Mar. 2, 2015). (Resp’t Ex. 9

[12-9], at 54.) On January 10, 2014, petitioner pleaded guilty. Id. at 2-4. (Id. at
54-56.) Petitioner was sentenced to thirty years of imprisonment, suspended after

twenty years, followed by ten years of probation. Id. at 4-5. (Id. at 56-57.)

39
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\ -
2N

Petitioner presented the following claim on direct appeal: “[Blecause the

trial court erred when it concluded that trial counsel had not been ineffective at
the entry of [petitieﬁer’s] guilty plea, it also abused its discretion in denying his

motion to withdraw that plea"’ ite], No. A14A2334 at 6. (Resp t Ex 9 [12 9],

~at 58.) The Georgla Court of Appeals affirmed on March 2,2015. Id.at1. (Id.

AN

~at53)

On September 17, 2015, petitioner filed a habeas corpus petition in the

Superior Court of Jenkins County. (Resp’t Ex. 1 [12-1], at 1.) Petitioner

presented the following claims:

1. . Trial counsel provided ihe’?}f’ectiv_e assistance.

2.  Appellate counsel provided ineffective assistance.

3. The trial court was not impartial.
"4,  The trial court violated petltloner s right to prepare his own

defense

5. The trial court used “coercion and threats” to obtain
petitioner’s conviction.

6.  The trial court improperly failed 'to recuse.

7.  The Georgia Court of Appeals Vlolated pentloner s right to
due process. :

8. The Whitfield County Supenor Court tarppered with
petitioner’s case record. 3

\.‘\

X 3 ‘
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9.  Petitioner’s sentence “is contrary to established law.”

(Id. at 5-16.) The state habeas court denied relief in an Amended Final Order

L2y

filed on May 16, 2016. (Resp’t Ex. 2 [12-2], at 1.) The state habeas court

notified petitioner that if he

desires to appeal this Order, he must file a written application for a

certificate of probable cause to appeal with the Clerk of the Georgia

Supreme Court within thirty (30) days from the date of the filing of

. this Order and also file a Notice of Appeal with the Clerk of the

" Supstist Court of Jenkins County within the same thirty (30) day
eriod. ’ .

(Id. at 8 (emphasié in original).) Péti_tiongr did not follow the state habeas court’s

instruction. Ixistead,zpetitioner submitted a “motion to.set aside void judgment,”

§vhich ;he state habeas court (1) construed as a motion for reconsideration, and (2)
denied in an Order filed on June 13, 2016. (Resp’t Ex. 3 [12-3], at 1) ‘

On July. 1, 2016, petitioner filed an application for a certificate of probable
causé to appeal. (Resp"_t Ex. 4 [12-4], at 1.) On July 11 , 2016, petitioner fileda |
notice of appeal regarding the denial of his “motion to set aside void judgment.”
(ReSp’t Ex. 5 [12-5], at 1.) On June 5, 2017, the Georgia Supreme Court struck

petitioner’s application for a certificate of probable cause to appeal and re-

docketed it as an application for discretionary appeal. (Resp’t Ex. 6 [12-6],‘ at1.)

-~
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On July 5, 2017, the Georgia Supreme Court dénied petitioner’s application for
discretionary appeal. (Resp’t Ex. 8 [12-8], at. 1) |

Petitioner executed the § 2254 Petition on September 20, 2017. (Pet. 14.)
- Respondent does ndt dispute that the Petition is timely ﬁied pursuant to 28 U.S.C.
§ 2244(d). Petitioner presents the following grounds for relief:

1;  Petitioner’s guilty plea “was induced by the use of coercion
and threats and not freely and voluntarily entered.”

2.  “Official judicial records of proceeding[s] conducted against
[petitioner] were withheld . . ..” B

3. The tn‘al_' court used threats and coercion against petitioner,
was not impartial, and. denied his right to prepare his own
defense.
4. Api)_ellate counsel provided ineffective assistance.
(Id. at 5-10, 30-34.) Respondent argues that all of petitioner’s grounds are
'procedurally defaulted. (Resp’t Br. 5-12.)

II. DISCUSSION

A federal habeas petitioner must first exhaust his state court remedies or
show that a state corrective process is unavailable or ineffective to protect his
rights. See 28 U.S.C. § 2254(b)(l); In order to exhaust, a state prisoner must

present his claims, on direct appeal or collateral review, to the highest state court

according to that state’s appellate procedure. See Mason v. Allen, 605 F.3d 1114,

5
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1119 (11th Cir. 2010) (per curiam). When a federal habeas petitioner raises
unexhausted claims that would be procedurally barred in state court pursuant to
state law, a federal court may “treat those claims now barred by state law as.‘na,

basis for federal habeas relief. . . . The unexhausted claims should bel,treated ‘as if

Johnson, 488 F.3d 1364, 1370 (11th Cir. 2007) |

procedurally defaulted.” Ogl
(citations and internal quotation marks omitted). However,

[a] federal court may still address the merits of a procedurally
defaulted claim if the petitioner can show cause for the default and

- actual prejudice resulting from the alleged constitutional
violation. . .. To show cause, the petitioner must demonstrate some
objective factor external to the defense that impeded his effort to
raise the claim properly in state court. . .. [I]f the petitioner fails to
show cause, [the court] need not proceed to the issue of prejudice. . ..
[IIn order to show prejudice, a petitioner must demonstrate that the
errors at trial actually and substantially disadvantaged his defense so
that he was denied fundamental fairness. '

._Hall, 592 F.3d 1144, 1157 (1 1th Cir. 2010) (citations and internal

quotation mafks omitted). Altematively, the petitioner may obtain federal habeas 1
review of a procedurally defaulted claim if he presents “proof of actual innocence, |
not just legal innocence.” ]d. (citation omitted). To demonstrate actual innocence,
the petitioner must “support his allegations of constitutional error with new

reliable evidence . . . that was not presented at trial.” Schlup v. Delg, 513 U.S.

298, 324 (1995). “[Tlhe petitioner must show that it is more likely than not that

37
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‘no reasonable juror would have convicted him in the light of the new evidence.”
Id. at 327. |

Pétitioner réised all of his § 2254 grounds in his state habeas petition. The
state ﬁabeaé court denied relief on May 16, 2016, and denied petitioner’s “motion
| to set aside void judgment,” construed as a motion vfor reconsideration, on June 13,
2016. Petitioner did not follow the state habeas court’s instruction to file (1) an
application for a certificate of probable cause to appeal by June 15, 2016, which
was thirty days after May 16, 2016, and (2) a notice of appeal by that same date.
Petitiqner Waited until (1}) July 1, '2016, to file an application for a certificate of
probable cause fo appeal, and (2)_ July 11, 2016, to file a notice of appeal.

The Georgia. Supreme Court (1) struck petitioner’s application for é
certificate of probable cause td appeal and re-docketed it as an applicatién for
d_iscrétionary éppeal on‘June 5, 2017, and (2) denied petitioner’s application for
discretionary appeal on July 5, 2017. Thergfore, the Georgia Supfeme Court
determined that petitioner did not file a proper application for a éeﬁiﬁcate of
probable cause to appeal, as required by O.C.G.A. § 9-14-52(b). Petitioner’s
“motion to set aside void judgment,” construed as a motion for reconsideration,
did not toll the thirty-day time period 1n which he was re‘quired to file a proper

application for a certificate of probable cause to appeal and a notice of appeal

7
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after the state habeas court denied relief on May 16, 2016. See O.C.G.A. § 5-6-

38(a); Masters v..Clatk; 269 Ga. App. 537, 538 (2004).

Accordingly, all of petitioner’s § 2254 grounds are procedurally defaulted.

(determiniﬁg that '§ 2254 petition was procedurally barred for failure to ‘comply
with OCGA § 9-14-52(b)). To the extent that petitio;ler claims ineffective
assistance of | appellate counsel to establish cause for procedural default, that

claim is itself unexhausted. Therefore, petitioner has not shown cause for the

default, and the issue of prejudice does not need to be considered. Petitioner has .

also not presented proof of actual innocence.
Accordingly, the undersigned RECOMMENDS that the Petition {1] and
Motion for Summary Judgment [22] be DENIED.

IIl. CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11 of .the Rules Governing Section 2254 Cases, “[t]he
~ district court must issue or deny a certificate of appealability when it enters a final

order adverse to the applicant. ... If the court issues a certificate, the court must

state the specific issue or issues that satisfy the showing required by 28 U.S.C.

§ 2253(c)(2).” Section 2253(c)(2) states that a certificate of appealability may

issue “only if the applicant has made a substantial showing of the denial of a

8

Ho

i, 358 F.3d 852, 853-54 (11th Cir. 2004) (per curiam)
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constitutional right.” A substantial showing of the denial of a constitutional right

“includes showing that reasonable jurists could debate whether (or, for that matter,

agree that) the petition should have been resolved in a different manner or that the

issues presented were adequate to deserve encouragement to proceed further.”

Slack v. McDaniel, 529 U.S. 473, 484 (2000) (internal quotation marks omitted).

When the district court denies a habeas petition on procedural
grounds without reaching the prisoner’s underlying constitutional
claim ... a certificate of appealability should issue only when the
prisoner shows both that jurists of reason would find it debatable
whether the petition states a valid claim of the denial of a
constitutional right and that jurists of reason would find it debatable
whether the district court was correct in its procedural ruling.

Jimenez v. Quarterman, 555 U.S. 113, 118 n.3 (2009) (citing Slack, 529 U.S. at

484) (internal quotation marks omitted).

The undersigned RECOMMENDS that a certificate of appealability be

DENIED because the resolution of the issues presented is not debatable. If the

District Court adopts this recommendation and denies a certificate of

appealability, petitioner is advised that he “may not appeal the denial but may

seek a certificate from the court of appeals under Federal Rule of Appellate

Procedure 22.” 28 U.S.C. foll. § 2254, Rule 1 1(a).

7l
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Iv. CONCLUSION

e

\

For the reasons stated above, the undersigned ORDERS that petitioner’s

e

Motion for Cla’fiﬁcation and Motion for Ruling on Parties’ Dispute [21] are
DENIED The unders1gned RECOMMENDS that the Petition [1] be DENIED
a certificate of appealablhty be DENIED, and petmoner s Motion for Summary

Judgment [22] be DENIED.

The Clerk 1s DIRECTED to terminate the referral to the undersigned.

SO ORDERED AND RECOMMENDED this 4th day of February, 2019.

,,,,,

UNITED STATES MAGISTRATE JUDGE

10




Case 4:17-cv-00226-HLM Document 26 Filed 02/20/19 Page 1 of 5

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ROME DIVISION

RICHARD E. DANIEL,

Petitioner, - |
| { CIVILACTION FILE
V. NO. 4:17-CV-0226-HLM-WEJ

GREG DOZIER,

Respondent.

ORDER

This is a petition fdr a writ of habe_as-corpus ﬁléd by a state
prisoner under 28 U;S.C. § 2254 (“§ 2254 Petition”). The case is \
before the Court on Petitioner’sAMotion for Sumrhary Judgment
| [22], on the Order and Final Report and Recommendation of
| United States Magistrate Judge Walter E. Johnson [23], and on

Petitioners Objections to the Order and Final Report and

Recommendation [25].

93
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I. Standard of Review |

- 28U.8.C. § 636(b)(1) requires.that in reviewing-a magistrate
‘judge’s report and récommendation, the district court “shall make 1
a de novo determination of those portions of the report or
specified proposed findings or recommendations  to Which
'o'bje'ction is made.” 28 U.S.C. § 636(b)(1).} The Court therefore

must conduct a de.novo review if a party files “a proper, specific |

objection” to .a factual finding contained in the report and |

recommendation. Maesft v. Prem, Iti6, 208 F. App'x 781, 784

(11th Cir. 2006); Je

F.2d 507, 513 (11th Cir. 1990). If no party fiIeS a timely objection
to a factual finding in the report and recommendation, the Court
réviews that finding for clear error. Macort, 208 F. App’x at 784.

|egal conclusions, of course, are subject to de novo review even |

if no party specifically objects. tedstates v, Keel 164 F.

"
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.
$

App’x 958, 961 (11th Cir. 2006); Warren, 687

F.2d 347, 347 (11th Cir. 1982).
. DiscusS’ion |

On February 4, 2019, United States Magistrate Judge Walter |
E. Johnson issued his Order and ~Final  Report and
Recommendation. (Order & Final Report & Recommendation
(Docket Entry No. 23).) J'udgé Johnson recommended that the .
Court deny Petitioner’s § 2254 Petition. (Id.) ‘

Petitioner filed Objections to fhe Order ahd Final Report and

Recommendation. (Objs. (Docket Entry No. 25).) .The Court ﬁnd‘s' |

| that no response to those Objections from Respondent is

necessary, and it concludes that the rhaﬁer is ripe for resolution.
Judge Johnson Vcorrectly set forth the governingvstaridards_
under 28 U.S.C. § 2254. (Order & Final Report &
Recommendation-at 5-7.) Judge Johnson also properly found
that all of Petitioner’é claims are procedurally defauited, that

3
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Petitioner has not shown cause to excuse the procedural default,
and that Petitioner has not demonstrated actual innocence. (Id. at.
7-8.) Judge Johnson properly concluded that Petitior:er is not |
entiﬂed to federal habeas relief. With all due respect to Petitioner,
nothin'g in his Objections warrants a different conclusion. (See

generally Objs.)! The Court therefore adopts this portion of the:

Order an_dv Final Report and Recomme_ndat?idn, dverrules
Petitioner's corresponding objections, and denies this portion of |
Petitioner's § 2254 Petition.? |

The Court also agrees with Judge Johnson that Petitioner is

not entitled to a cert‘ificate' of appealability. (Order & Final Report -

, ' The Court fejects any contention by Petitioner that Judge |
Johnson was somehow biased against Petitioner or that Judge |
Johnson acted improperly. (Objs.) '

2 Judge Johnson correctly denied Petitioner's Motion for
Clarification and Motion for Ruling on Parties’ Dispute. (Order &

Final Report & Recommendation at 1-2.) To the extent that
Petitioner objects to this ruling, the Court overrules the Objection.

4
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& Recommendation at 8-9.) The Court addbts fi-his portioﬁ b_f the |
Order and Final Report and Recomrﬁendaﬁon,_and declines to |
issue a certificate of éppealabiiity. | l
ll. Conclusion

ACCORDINGLY the Court ADOPTS the Order and Final

'Report and Recommendatlon of Unlted States Mag:strate Judge |
Walter E.__ _John,_s_on [23], OVERRULES Petitioner's Objections to {
- the Order and Final Repqrt,and-RecomfnendatiOn [25], DENIES |

I ~Petitioner's § 2254 Petition and-DENIES Petitioner's Motion for |

.Summar’y Juggent [22]. The Court DECLINES to 'issue a

certlf cate of appealablhty Flnally, the Court DIRECTS the Clerk

to CLOSE this case.
ITIS SO ORDERED this the ) day of February, 2019

47
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ROME DIVISION

Richard E. Daniel,

Petitioner, ,
CIVIL ACTION FILE

“ NO. 4:17-cv-00226-HLM

‘Greg Dozier,
Respondent.

This action having come before the court, Judge Harold L. Murphy, United States
District Judge, for consideration of the magistrate's report and recommendation, and the

court having adopted the same, it is
Ordered and Adjudged that the petition for a writ of habeas corpus be, and the
same hereby is denied. The court declines to issue a certificate of appealability.

Dated at Rome, Georgia this 20th day of February, 2019.

JAMES N. HATTEN
CLERK OF COURT

By: .sl).Acker . oo

Deputy Clerk

Prepared, filed, and entered

in the Clerk's Office '
February 20, 2019

James N. Hatten

Clerk of Court

By: .. s/J.Acker
Deputy Clerk
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Case: 19-10923  Date Filed: 12/30/2019 Page: 1 of 1

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 19-10923-AA

RICHARD E. DANIEL,
Petitioner - Appel lant,

versus

WARDEN,

"COMMISSIONER, GEORGIA DEPARTMENT OF CORRECTIONS,

Respondent - Appellee.

Appeal from the United States District Court
for the Northem District of Georgia

The Petition for Rehearing En Banc js DENIED, no j in
i Court be polled on rehearing en banc. (FRAP 35) The Petition for

Rehearing En Banc is also treated as a Petition for Rehearing before the panel and is DENIED,

(FRAP 35, I0P2)
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~ Additional material
from this filing is
available in the
Clerk’s Office.



