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JOSEPH CHHIM,
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CITY OF HOUSTON; LUNA NELSON, In the Official Capacity,

Defendants - Appellees

Appeal from the United States District Court 
for the Southern District of Texas 

USDC No. 4:17-CV-1975

Before CLEMENT, ELROD, and OLDHAM, Circuit Judges. 

PER CURIAM:*

Plaintiff Joseph Chhim appeals the district court’s grant of summary

judgment in favor of the City of Houston (the “City”) in his Title VII failure-to-
\

hire employment discrimination and retaliation action. Upon Chhim’s 

rejection from several positions with the City, he alleged discrimination based 

on his race, color, and national origin. Chhim also alleged retaliation due to

* Pursuant to 5TH ClR. R. 47.5, the court has determined that this opinion should not 
be published and is not precedent except under the limited circumstances set forth in 5TH 
ClR. R. 47.5.4. Append/* A,
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his filing of numerous complaints against the City with the Equal Employment 

Opportunity Commission (the “EEOC”). Prior to filing his current action, 

Chhim was employed by the City in separate capacities at the City’s 

Department of Aviation and Civic Center Department. Chhim was terminated

from the latter position.

We review the district court’s grant of summary judgment de novo, 

applying the same standard as the district court. Rachid v. Jack in The Box, 

Inc. 376 F.3d 305, 307 (5th Cir. 2004). Viewing the facts in the light most 

favorable to the nonmovant, a grant of summary judgment is appropriate when 

the “movant shows that there is no genuine dispute as to any material fact and 

the movant is entitled to judgment as a matter of law.” FED. R. ClV. P. 56(a).

Chhim alleges circumstantial evidence of discrimination and retaliation, 

which we evaluate using the burden-shifting approach adopted by the Supreme 

Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802—805 (1973). 

See Morris v. Town of Independence, 827 F.3d 396, 400 (5th Cir. 2016); see also 

McCoy v. City of Shreveport, 492 F.3d 551, 556 (5th Cir. 2007) (per curiam). 

Under the McDonnell Douglas test, a plaintiff must initially establish a prima 

facie case of discrimination. 411 U.S. at 802. To establish a prima facie case 

of employment discrimination, a plaintiff must show that he: “(1) is a member 

of a protected group; (2) was qualified for the position at issue; (3) was 

discharged or suffered some adverse employment action by the employer; and 

(4) was replaced by someone outside his protected group or was treated less 

favorably than other similarly situated employees outside the protected 

group.” Morris, 827 F.3d at 400 (citing Willis v. Cleco Corp., 749 F.3d 314, 

319—20 (5th Cir. 2014)). To establish a prima facie case of retaliation, a 

plaintiff must show that: “(1) he participated in an activity protected by Title 

VII; (2) his employer took an adverse employment action against him; and (3) 

a causal connection exists between the protected activity and the adverse
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employment action.” McCoy, 492 F.3d at 557. If the plaintiff is successful in 

establishing a prima facie case, the burden shifts to the defendant to proffer a 

legitimate non-discriminatory or non-retaliatory reason, as applicable, for its 

failure to hire the plaintiff. If the defendant meets its burden, the plaintiff 

must provide evidence to rebut the defendant’s legitimate non-discriminatory 

or non-retaliatory reason as mere pretext. See Morris, 827 F.3d at 400; see also 

McCoy, 492 F.3d at 557.

Viewing the facts in the light most favorable to Chhim, the district court 

correctly held that Chhim could not establish a prima facie case of 

discrimination as to at least one of the positions from which he was rejected. 

In one case, Chhim was unqualified: In his online application for a position 

that required an applicant have a valid driver’s license, Chhim noted that he 

did not possess one. In another case, a member of his protected racial class 

(Asian) was hired for a mechanic position for which Chhim had applied, which, 

at a minimum, negated his racial discrimination claim in relation to that 

position.

Regarding Chhim’s color and national origin discrimination claims 

Ap relating to the mechanic position, as well as his discrimination claims relating 

to his rejection from the several other positions at issue, we assume Chhim 

established prima facie cases and consider whether the City proffered a 

5-^3 legitimate and non-discriminatory reason for failing to hire him. Here, the 

City employee conducting applicant screening did not refer Chhim to her hiring

manager because Chhim’s application, in conjunction with his employment__ _

record, disclosed that he had been previously terminated from the City’s 

employment. Chhim claims that the City’s reasoning is pretextual because the 

screening employee forwarded the applications of eleven other candidates to 

her hiring manager. As the district court explained, Chhim has not shown 

that the employee’s referral of other candidates to her hiring manager was

A
i ' *
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pretextual because he has not presented evidence that those candidates’ 

applications also disclosed prior terminations from City employment. We 

conclude that City’s reason for not hiring Chhim is legitimate and non- 

discriminatory.

Chhim also argues that the City’s failure to hire him was in retaliation 

for the multiple complaints he filed with the EEOC. Assuming that Chhim has 

established a prima facie showing, we conclude that the City’s proffered reason 

for not hiring Chhim—that he was previously terminated from City’s employ— 

is legitimate and non-retaliatory. Chhim has not offered any evidence to show 

that the City’s choice to reject his employment applications was pretextual, or 

put differently, that his complaints with the EEOC in any way affected the 

City’s hiring decisions.

Chhim, a pro se appellant, has also moved for appointment of counsel. 

Given our holding that the district court did not err in granting summary 

judgment in favor of the City, and the lack of an impending oral argument, we 

see no need to appoint Chhim counsel.

Accordingly, the judgment of the district court is AFFIRMED, and 

Chhim’s request for appointment of counsel is DENIED.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION

JOSEPH CHHIM, §
§

Plaintiff, §
§
§ Civil Action H-17-1975vs.
§

City of Houston, §
§

Defendant. §

Memorandum Opinion and Order

Pending before the court is a Memorandum and Recommendation (“M&R”) in which the

Magistrate Judge recommends granting defendant City of Houston’s (“the City”) motion for

summary judgment (Dkt. 23). Dkt. 29. Plaintiff Joseph Chhim objected. Dkts. 31,32,33,34. The

City responded. Dkt. 35. Having considered the M&R, objections, response, evidence, and

applicable law, the court is of the opinion that the objections should be OVERRULED and the M&R

should be ADOPTED IN FULL.

I. Background

The M&R fully details the factual background of this case, and the court ADOPTS the

background section of the M&R in full.

This is an employment discrimination case. Chhim sued the City for failing to rehire him

after he had previously been terminated due to alleged discrimination based on his race, color, and

national origin. Dkt. 1 at 3. Chimm also claims that the City chose to not rehire him in retaliation

for filing discrimination complaints against the City with the Equal Employment Opportunity

Commission (“EEOC”). Id. at 4.
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II. Legal Standard

Magistrate JudgeA.

For dispositive matters, the court “determine[s] de novo any part of the magistrate judge’s 

disposition that has been properly objected to.” Fed. R. Civ. P. 72(b)(3). “The district judge may 

accept, reject, or modify the recommended disposition; receive further evidence; or return the matter 

to the magistrate judge with instructions.” Id.

B. Motion for Summary Judgment

A court shall grant summary judgment if a “movant shows that there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.” Fed R. Civ. P.

56(a). “[A] fact is genuinely in dispute only if a reasonable jury could return a verdict for the

nonmoving party.” Fordoche, Inc. v. Texaco, Inc., 463 F.3d 388, 392 (5th Cir. 2006). The moving

party bears the initial burden on demonstrating the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, All U.S. 317, 323, 106 S. Ct. 2548, 2552 (1986). If the moving party

meets its burden, the burden shifts to the non-moving party to set forth specific facts showing a 

genuine issue for trial. Fed R. Civ. P. 56(e). The court must view the evidence in the light most 

favorable to the non-movant and draw all justifiable inferences in favor of the non-movant. Envtl.

Conservation Org. v. City of Dallas, 529 F.3d 519, 524 (5th Cir. 2008).

III. Objections

Chhim objects that the Magistrate Judge erred in finding that: (1) he did not meet his burden

to show a prima facie case of discrimination; (2) he did not present evidence that established that the

City of Houston’s non-discriminatory reason was pretextual; and (3) he did not show sufficient
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evidence of retaliation. Dkt. 33 at 4-9. Chhim also objects that the Magistrate Judge did not address

his age discrimination claim. Dkt. 32 at 8.

Prima facie case of discrimination1.

To establish a prima facie case in a failure to hire case under Title VII, a plaintiff must show

(1) that the plaintiff was a member of a protected class; (2) that the plaintiff was qualified for the

position for which he or she applied; (3) that the plaintiff was rejected; and (4) that after the

rejection, the employer promoted, hired, or continued to seek someone outside the plaintiffs class

for the job. Jones v. Flagship Int 7, 793 F.2d 714, 724 (5th Cir. 1986).

The Magistrate Judge concluded that Chhim did not establish a prima facie case of

discrimination for the custodian and mechanic position. Dkt. 29 at 12-13. As to the custodian

position, Judge Johnson found that Chhim was not qualified for the custodian position because he

did not have a driver’s license, a requirement for the position. Dkt. 33 at 6. Chhim argues that when

he was applying for the custodian position and answering whether or not he had a driver’s license,

he may have accidentally checked “YES” twice, Id. Chhim alleges that this may have caused the

program to believe that he had answered “NO.” Id. Additionally, Chhim alleges that even though

he accidentally clicked “NO,” he still filled in a driver’s license number. Id. Chhim contends that

despite filling in a driver’s license number, he was never called in to interview for a custodian

position. Id.

'Chhim is a pro se plaintiff. Pro se pleadings are entitled to a liberal construction that 
includes all reasonable inferences that can be drawn from them. See Haines v. Kerner, 404 U. S. 519, 
520-21 (1972). The court carefully read all of Chhims’ filings and determined his four objections 
to the M&R.

3
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Although Chhim contends that he filled in a driver’s license number, he has not provided any 

actual summary judgment evidence that he had a driver’s license when he applied for the custodian

position. Further, there is evidence that a driver’s license is a requirement for the custodian position.

Dkt. 23-4 at 1. The M&R correctly concluded that Chhim did not make a prima facie case of

discrimination for the custodian position because he was not qualified for the position. Chhim’s

objection regarding the custodian position is OVERRULED.

As to the mechanic position, Chhim argues that the Magistrate Judge erred when she

concluded that Chhim cannot show that someone outside of the protected class was hired for the

mechanic position after he was not hired. Dkt. 33 at 7. The M&R found that Sean Hoang, who self-

declared his race as Asian when applying for the mechanic position, was hired for the position.

Dkt. 29 at 13. Further, the M&R concluded that hiring Hoang negated the prima facie case of

discrimination on the basis of race because Chhim is also Asian, but not Chhim’s allegations of

discrimination based on national origin, color, age, or retaliation. Id. Chhim objects that the

Magistrate Judge erred because Hoang is not Cambodian like Chhim. Dkt. 33 at 7. Chhim’s

objection does not address the Magistrate Judge’s conclusion that the prima facie case of

discrimination on the basis of race is negated because Hoang, who is Asian, was hired for the

mechanic position, instead of Chhim, who is also Asian. Chhim’s objection is irrelevant and it is

OVERRULED.

2. Pretext

Next, Chhim challenges the M&R’s determination that he has not raised a fact issue that the

City’s legitimate, non-discriminatory reason was a pretext for discrimination or retaliation. Dkt. 33

at 7-8. The M&R determined that the City had a legitimate, non-discriminatory reason for not hiring
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Chhim because Chhim had previously been terminated from employment with the City because of

his job performance. Dkt. 29 at 13-14. Chhim argues this legitimate, nondiscriminatory reason is

pretext because Luna Nelson, the Senior Human Resources Generalist, referred eleven other

applicants who were eventually hired. Dkt. 33 at 8.2 Further, Chhim argues that Nelson did refer

one of his applications for a position when she knew he was a former city employee. Dkt. 34 at 2.

Again, Chhim’s objection does not address the Magistrate’s conclusion. The M&R

concluded that Chhim failed to show pretext. Dkt. 29 at 14-15. The M&R explained that “to raise

a triable issue on his discrimination and retaliation claims, [Chhim] must show that a similar
'"I

application, disclosing a prior termination from the City, was forwarded to a hiring manager.”

Dkt. 29 at 14-15. In fact, Chhim does the opposite. Chhim states that Nelson did not find out thatr i

the eleven applicants had been terminated from the City previously and as such, referred the

candidates for interviews. See Dkt. 33 at 8. Further, that his application was forwarded for an

interview for one position, but not for others, does not raise a fact issue on pretext (i.e., that the

City’s non discriminatory reason was pretextual because an applicant who had disclosed a prior

termination from the city still had their application forwarded to a hiring manager). Accordingly,

the court agrees with the M&R. This objection is OVERRULED.

2In the same paragraph, Chhim also argues there is no federal law that prevents the City from 
rehiring qualified candidates, but rather it is the City’s own policy of not rehiring terminated 
employees that led to him not being hired. Dkt. 33 at 8. The court interprets this argument as an 
objection to the Magistrate Judge’s conclusion that the City had a legitimate, non-discriminatory 
reason for not rehiring Chhim. The City is free to create its own policies as long as they are not 
discriminatory. Chhim’s argument fails. Even if the court considers this an objection to the finding 
that Chhim did not present sufficient evidence of pretext, the court would similarly overrule this 
objection because it does not address the M&R’s conclusion. To the extent Chhim is objecting, this 
objection is OVERRULED.
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3. Prima facie case of retaliation

Chhim’s third objection deals with his retaliation claim. Dkt. 33 at 3-4. He objects that he

established causation to prove retaliation, but the Magistrate Judge simply ignored this evidence.

Id. The Magistrate Judge did not ignore this evidence. Instead, the M&R determined that Chhim

did not raise a fact issue that the City’s legitimate, non-discriminatory reason for non-hire was a
'"H

pretext for retaliation. Dkt. 29 at 14—15. Because Chhim did not meet his burden, his retaliation

claim failed. Chhim’s objection is irrelevant and OVERRULED.r
i Age discrimination claim4.
r

Finally, Chhim also objects that the Magistrate Judge failed to address his age discrimination!

claim under the ADEA. Dkt. 32 at 8. Although Chhim raised an age discrimination claim in hisr~

l j EEOC charge, he failed to include such a claim in his original complaint. See Dkt. 1. The
r :

Magistrate Judge was correct in not addressing his age discrimination claim. Chhim’s objection

relating to the age discrimination claim is OVERRULED.r

TV. Conclusion

Chhim’s objections (Dkts. 31, 32, 33, 34) are OVERRULED. The M&R (Dkt.29) is

ADOPTED IN FULL. The City’s motion for summary judgment (Dkt. 23) is GRANTED and
l Chhim’s claims (Dkt. 1) are DISMISSED WITH PREJUDICE. The court will enter a final judgment

consistent with this order.

Signed at Houston, Texas on March 1, 2019.

/ Gray H\Miller 
SenioUUnited Stares District Judge
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United States District Court 

Southern District of Texas

ENTERED
October 10, 2018 

David J. Bradley, Clerk
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION

§JOSEPH CHHIM,
§
§Plaintiff,
§

CIVIL ACTION NO. H-17-1975§vs .
§
§CITY OF HOUSTON,
§
§Defendant.

MEMORANDUM AND RECOMMENDATION

i is Defendant City of Houston'sPending before the court

The court has consideredMotion for Summary Judgment (Doc. 23). 

the motion, all responses, relevant summary judgment evidence and

For the reasons set forth below, the courtthe applicable law.

RECOMMENDS that Defendant's motion be GRANTED.

I. Case Background

Plaintiff Joseph Chhim ("Chhim") filed this employment action

("the City") allegingCity of Houstonagainst Defendant

discrimination based on his race (Asian), color (brown), and 

national origin (Cambodian), when he was not hired by the City. 

Chhim also claims that he was not hired in retaliation for filing

complaints of discrimination against the City with the Equal 

Employment Opportunity Commission ("EEOC").

Aff. B 6)
This case was referred to the undersigned magistrate judge pursuant 

to 28 U.S.C. § 636 (b)(1)(A) and (B) , the Cost Delay Reduction Plan under the 
Civil Justice Reform Act, and Federal Rule of Civil Procedure 72.
Ord. Dated Aug. 23, 2017

i

See Doc. 11,



Chhim's prior suits against the City2A.

In 1990, Chhim filed two employment actions against the City's

Department of Aviation.3 

1993, the court entered a judgment in favor of the City.4

After a consolidated trial in December

1993, Chhim again sued the City for jobIn May

discrimination.5 Based on a settlement agreement attached as an

exhibit to his response to the City's motion for summary judgment,

Chhim settled this suit in October 1994 in exchange for $5,000 and

his agreement to drop all existing discrimination charges, 

including a workers' compensation claim and the appeal in the 1990 

case.6 Chhim also agreed not to apply for any other job with the 

City's Aviation Department, but was not precluded from other City 

employment.7

On October 23, 1995, the City removed an action in which Chhim

alleged that he was wrongfully terminated as a Custodian Leader 

based on his national origin and in retaliation for a prior

Chhim's response to 
docket, Chhim has a lengthy 

The court briefly summarizes it here

2 Cobbling together the exhibits attached to 
judgment and examining the court'ssummary

employment-related history with the City, 
and moves on to the current allegations.

See Chhim v. Dept, of Aviation Houston, 4:90cv374; Chhim v. Dept. of
The pleadings were not scanned and are not

3

4:90cvl7 60.Aviation Houston,
available.

See id.

5 4 : 93cvl634.See Chhim v. Dept, of Aviation Houston,

See Doc. 24, Chhim's Resp. to City's Mot. for Summ. J. p. 39.6

7 See id. p. 40. ,

2



8 The City countered that he was firedworkers' compensation claim.

for poor work performance.9 

returned a verdict in favor of the City.10

On September 17, 1997, the jury

On July 28, 2008, Chhim sued the City for employment

discrimination and retaliation based on the City's alleged refusal

Chhim's claims were dismissed after a bench trialto hire him.11

determined that he failed to produce evidence of discrimination or 

retaliation under Title VII, the Americans with Disabilities Act or 

the Age Discrimination in Employment Act.12

On April 25, 2011, Chhim sued the City for employment 

discrimination and retaliation based on the City's alleged refusal 

to hire him for a custodian position in November 2010.13 The court 

granted the City's motion for summary judgment, finding that Chhim 

had presented no evidence raising a genuine issue for trial on 

either claim.14

On August 10, 2015, the City removed a lawsuit filed by Chhim

City of Houston, 4:95cv4970, Doc. 1, Not. of Removal.8 See Chhim v.

Doc. 70, Per Curiam Op. p.See Chhim v. City of Houston, 4:95cv4970,9

1.

City of Houston, 4 : 95cv4970, Doc . 41, Final J.10 See Chhim v.

City of Houston, 4:08cv2359, Doc. .1, Pl.'s Compl.ii See Chhim v.

See Chhim v. City of Houston, 4:08cv2359, Doc. 55, Findings of Fact 
and Conclusions of Law p. 11.

12

4:1lcvl560, Doc. 1, Pl.'s Compl.13 See Chhim v. City of Houston,

City of Houston, 4:llcvl560, Doc. 26., Ord. Dated Dec.14 See Chhim v.
3, 2012:

3



alleging discrimination and retaliation based on his failure to

obtain a position as a parking enforcement officer, custodian,

custodian leader, building maintenance supervisor and park

maintenance aide.15 The case was dismissed.16

B. The Present Suit

Chhim alleges that he applied online for a number of open

positions from July 2012 to March 2013. After he was not contacted

the City about any of these positions, he filed anby

administrative complaint with the EEOC on May 1, 2013, alleging

discrimination on the basis of his race, sex, national origin, age

and in retaliation for prior complaints of discrimination.17 On

March 6, 2014, Chhim amended his complaint to allege additional,

unsuccessful applications for positions with the City.18

At his deposition, Chhim stated that he only intended to sue

15 See Chhim v. City of Houston, 4:15cv2287, Doc. 1, Not. of Removal p.
3 .

16 4:15cv22 8 7, Doc. 24, Final J. DatedSee Chhim v. City of Houston,
Jul. 21, 2016.

17 See Doc. 1-1, Ex. A to PI . ' s Compl., EEOC Compl.

In the EEOC complaint, he alleged that he unsuccessfully applied for the 
Custodian (July 25, 2012), Parking Enforcement Officer

2012), Custodian Leader (November 27, 2012), Building Maintenance 
(November 28, 2012), Messenger (December 29; 2012), Custodian

2013) Building Maintenance' Supervisor (March 6, 2013) and Park

following positions:
(October 17,
Supervisor 
(February 26,
Maintenance Aide (March 19, 2013) .

18 See Doc. 1-1, Ex. B to PI. ' s Compl., Am. Allegations, 
positions were Police Service Officer and Field Supervisor/KF (April 2013), 
Custodian and Maintenance Mechanic III. (May 2013); Semi-Skilled Laborer/KF 
(August 2013) .

Those

4



the City concerning the General Services Department positions.19

Tameka Hardison, the Division Manager for the Employment Resource

and Services Division of the Human Resources Department of the

City, explained that each City department functioned independently

of each other in making hiring decisions. She stated that each

City Department relied on its own assigned human resources

generalist or specialist to screen applicants and refer the best 

candidates for the advertised position.20

Lula Nelson ("Nelson"), a Senior Human Resources Generalist

assigned to the City's General Services Department, stated that

Chhim's applications for the General Service Department were made 

through NeoGov, an online application system used by the City.21 

The NeoGov system does not reveal the applicant's age, national

origin, race or other protected characteristics during the 

application process.22 With respect to the job openings in the 

General Services Department,23 Nelson averred that she screened 

Chhim's applications and rejected each one after each application

19 See Doc. 26-1, Ex. E to City's Mot. for Summ. J., Dep. of Chhim p.
44 .

20 See Doc. 26-2, Ex. F. to City's Mot. for Summ. J., Decl. of Tameka
Hardison pp. 1-2.

21 See Doc. 23-2, Ex. B to City's Mot. for Summ. J., Decl of Lula Nelson
1 .P-

22 See id. p. 2.

23 The General Services Department Openings were PN 09082 Custodian, PN 
10134 Building Maintenance Supervisor, PN 10929 Custodian, and PN :11004 
Maintenance Mechanic III.

5
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showed that Chhim had been terminated from the City's employment.24

Nelson believed that a termination was a disqualifying event and

did not refer those applications to the respective hiring manager

for further consideration.25

Nelson also explained that the NeoGov system rejected Chhim's 

application for PN 10246 Custodian because Chhim did not possess a 

valid driver's license, a job requirement.26 

judgment evidence also included an affidavit and supporting records 

showing that the successful candidate for PN 11004, Maintenance 

Mechanic III, Sean Hoang, was of Asian descent.27

The City's summary

C. Procedural Background

2016, the EEOC sent Chhim a right-to-sueOn August 30,

2016. In hisChhim filed this suit on September 19,letter.28

complaint filed with this court, Chhim also complained of other 

unsuccessful applications for jobs sought from June

listed on .the administrative

2011 to

September 2011, that were not

2*1 See id. p. 2.

25 See id.

See id.; see also. Ex. D to City's Mot. for Summ. J. Job Posting for 
PN 10246 stating that the minimum requirements for the job included a valid Texas 
driver's license p. 1.

26

23-3, Ex. C to City's Mot. for Summ. J., Aff. of Sheila 
Bailey attaching employment records of Sean Hoang.

27 See Doc.

Chhim timely filed this suit on September 19, 2016, but his in forma
See Chhim v. City of 
4, Ord. Granting IFP

28

2017 .pauperis status was not approved until June 22,
4 :16mc2150, Doc. 1, Applic. for IFP status ;t. Doc.Houston,

Status .

6



complaint filed with the EEOC.29 Defendant filed the pending motion 

for summary judgment on March 15, 

several responses to that motion.30

II. Summary Judgment Standard

2018. Plaintiff has filed

Summary judgment is warranted when the evidence reveals that 

genuine dispute exists regarding any material fact and theno

moving party is entitled to judgment as a matter of law. Fed. R.

Catrett, 477 U.S. 317, 322 (1986);Civ. P. 56(c); Celotex Corp. v.

337 F. 3d 539, 540-41 (5th Cir.Brown v. City of Houston, Tex.,

A material fact is a fact that is identified by applicable2003) .

substantive law as critical to the outcome of the suit. Anderson

477 U.S. 242, 248 (1986); Ameristar Jetv. Liberty Lobby, Inc.,

271 F. 3d 624, 626 (5thCharter, Inc, v. Signal Composites, Inc.,

To be genuine, the dispute regarding a material fact 

must be supported by evidence such that a reasonable jury could

Anderson, 477 U.S. at

Cir. 2001).

resolve the issue in favor of either party.

v. Sedgwick James of Wash., 276 F.3d 754, 759 (5th250; TIG Ins. Co.

Cir. 2002) .

The movant must inform the court of the basis for the summary

judgment motion and must point to relevant excerpts from pleadings,

29 1, PI.' s Compl. p. 4.See Doc.

See Doc. 24, PI.'s Resp. to Def.'s Mot. for Summ. J.; Doc. 25, Pi's 
Am. Mot. to Pl.'s Resp. to Def.'s,Mot. for Summ. J.; and Doc. 27, Pl.'s Surreply 
to Def.'s Reply.

30

5>
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depositions, answers to interrogatories, admissions, or affidavits 

that demonstrate the absence of genuine factual issues.

Corp., 477 U.S. at 323; Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th

Celotex

If the moving party can show an absence of record1992).Cir.

evidence in support of one or more elements of the case for which 

the nonmoving party bears the burden, the movant will be entitled

Celotex Corp., 477 U.S. at 322. In responseto summary judgment.

to a showing of lack of evidence, the party opposing summary 

judgment must go beyond the pleadings and proffer evidence that 

establishes each of the challenged elements of the case,

demonstrating that genuine issues of material fact do exist that

Id. at 324.must be resolved at trial.

When considering the evidence, "[djoubts are to be resolved in

favor of the nonmoving party, and any reasonable inferences are to

Evans v. City of Houston, 246be drawn in favor of that party."

F.3d 344, 348 (5th Cir. 2001); see also Boston Old Colony Ins. Co.

Inc., 288 F. 3d 222, 227 (5th Cir. 2002) . The courtv. Tiner Assocs.

should not "weigh evidence, assess credibility, or determine the

most reasonable inference to be drawn from the evidence." Honore

833 F. 2d 565, 567 (5th Cir. 1987).v. Douglas,

the nonmoving party must show more than "someHowever,

Meinecke v. H & Rmetaphysical doubt as to the material facts."

66 F. 3d 77, 81 (5th Cir. 1995). ConclusoryBlock of Houston,
4*
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allegations, unsubstantiated assertions, improbable inferences,

unsupported speculation, or only a scintilla of evidence will not

carry this burden. Brown, 337 F.3d at 541; Ramsey v. Henderson,

286 F. 3d 264, 269 (5th Cir. 2002). The court must grant summary

judgment if, after an adequate period of discovery, the nonmovant 

fails "to make a showing sufficient to establish the existence of

an element essential to that party's case, and on which that party

Celotex Corp., 477 U.S.will bear the burden of proof at trial."

at 322 .

III. Analysis

In its motion for summary judgment, the City argues that: (1)

Chhim has not met his burden to show a prima facie case of

(2) the City had a non-pretextual reason for not 

hiring Chhim; and (3) Chhim cannot establish a prima facie case of

discrimination;

retaliation.

Title VII prohibits employers from "discriminat[ing] against

individual with respect to h[er] compensation, terms,any

because of suchor privileges of employment,conditions,

individual's race, color, religion, sex, or national origin." 42

U.S.C. § 2000e-2 (a) .

In the absence of direct evidence, courts analyze

discrimination claims under the burden-shifting approach first

411 U.S. 792articulated in McDonnell Douglas Corp. v. Green,

9



(1973), and modified in Desert Palace, Inc, v. Costa, 539 U.S. 90 

(2003), and Rachid v. Jack In The Box, Inc., 37 6 F.3d 305 (5th Cir.

Under this "modified McDonnell Douglas approach," a2004) .

plaintiff may trigger a presumption of discrimination by

Rachid, 376 F.3d at 312.establishing a prima facie case.

A prima facie case of discrimination for failure to hire

(1) is a member of arequires the plaintiff to show that he:

(2) he applied and was qualified for a job forprotected class;

(3) he was not selected for thewhich the employer was hiring;

despite his qualifications; and (4) after he wasposition,

rejected, the position stayed open and the employer continued to 

seek applicants with the plaintiff's qualifications.

487 F. App'x 134, 138 (5th-Cir.

Johnson v.

Maestri-Murrell Prop. Mgmt., LLC

2012)(unpublished)(citing McDonnell Douglas, 411 U.S. at 802); see

14 F. 3d 1082, 1087 (5th Cir.also Davis v. Chevron U.S.A Inc .,« /

A plaintiff may also show that the position was filled by

Davis v. Chevron, 14 F.3d

1994).

someone outside of his protected class.

1082, 1087 (5th Cir. 1994) .

Once a plaintiff has established a prima facie case,

shifts to the defendant to' proffer legitimate,

the

burden

Okove v. Univ. of Texasnondiscriminatory reasons for its actions.

Houston Health Sci. Ctr,, 245 F.3d 507, 513 (5th Cir. 2001) . If the

then the presumption ofdefendant satisfies this burden,

10
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See Reeves v. S'anderson Plumbing Prod's.,discrimination dissolves.

530 U.S. 133, 142-43 (2000); Price v. Fed. Express Corp., 283Inc.,

F.3d 715, 720 (5tfi Cir. 2002).

The plaintiff must then offer evidence to create an issue of 

fact "either (!) that the defendant's reason is not true, but Is

instead a pretext for discrimination (pretext alternative); or (2)

that the defendant's reason, while true, is only one of the reasons

for its conduct, and another motivating factor is the plaintiff's 

protected characteristic (mixed-motives alternative) ." Rachid, 376 

F.3d at 312 (internal quotation and alteration marks omitted). If 

the plaintiff shows that the illegal discrimination was a 

motivating factor, the defendant must respond with evidence that 

the same employment decision would have been made regardless of

Id.discriminatory animus.

The ultimate burden of persuasion remains with the plaintiff.

Inc., 530 U.S. 133, 143 (2000).Reeves v. Sanderson Plumbing Prod « /

At the summary judgment stage, the court looks for "a conflict in

a jury question regardingsubstantial evidence to create

207 F. 3d 2 96, 300 (5xhHaynes v. Pennzoil Co.,discrimination."

The plaintiff must produce some evidence2000).Cir.

the heart of the"demonstrating that discrimination lay at

Price v. Fed. Express Co., 283 F.3d 715, 720employer's decision."

Evidence of the falsity of an employer's stated5th Cir. 2002) .

11



justification may be enough, in some cases, to raise a fact issue 

on pretext, but only if a reasonable jury could conclude that the

530 U.S. at 147-48.action was discriminatory. Reeves,

A. Prima Facie Case

Based on Chhim's expressed limitation in his deposition that

this lawsuit only concerned his unsuccessful applications to

General Services Department, the followingpositions in the

PN 09082 Custodian, PN 10134 Buildingpositions are in issue:

Maintenance Supervisor, PN 10929 Custodian, PN 10246 Custodian, and

PN 11004 Maintenance Mechanic III.

The City argues that Chhim has not made out a prima facie case 

of discrimination on two positions for the following reasons: (1)

Chhim cannot show he was qualified for the PN 1024 6 Custodian

and (2) Chhim cannot show that someone outside of theposition;

protected class was hired for the PN11004 Maintenance Mechanic III

position.

of a prima facie case is to allegeThe second element

sufficient evidence to show minimum qualifications for the position

LLC, 487 F.Johnson v. Maestri-Murrell Prop. Mqmtin issue. ■ t

The summary judgment evidence showed, and ChhimApp'x at 138.

does not contest, that he did not possess a valid driver's license,

a requirement for the PN 10246 Custodian position. Accordingly,

12



Chhim cannot make out a prima facie case of discrimination on this

position.31

As to the Maintenance Mechanic III position, it appears to be

undisputed that Sean Hoang, who self-declared his race to be Asian, 

was hired for the position.32 

prima facie case of discrimination on the basis of race for that 

position, it does not address Chhim's allegations of discrimination 

on the basis of his national origin, color, age, or retaliation.

While this may appear to negate the

The court assumes that Chhim has alleged a prima facie case of

to all positions in the General Servicesdiscrimination as

Department for which he applied and was rejected, except the PN 

10246 Custodian position and moves on to consider the City's reason

for his non-selection for the positions.

B. Legitimate, Non-discriminatorv Reason

In her declaration, Nelson stated that in Chhim's applications

for PN 09082 Custodian, PN 10134 Building Maintenance Supervisor,

PN 10929 Custodian and PN 11004 Maintenance Mechanic III, he

disclosed that he was a former City employee and had been

Nelson reviewed Chhim's personnel file to determineterminated.33

According to Nelson, the NeoGov on-line system automatically rejected
this answer and it was not subject to further 

See Doc. 23-2, Ex. B to City's Mot.

31

Chhim's application based on 
screening by the Human Resources Department, 
for Summ. J., Decl. of Lula Nelson p. 2.

23-3, Ex. C to City's Mot. for Summ. J. , City Processing32 See Doc.
Form for Sean Hoang p. 2.

33 See id. . ,*

13



t

the reason for his termination.34 Discovering that he had been

terminated based on his job performance, Nelson determined that

Chhim was ineligible for hire.3b Although Chhim argues that his

termination should not be disqualifying, he does not dispute that

he was terminated from the City's employment in 1995.36

C. Evidence of Pretext

"To carry [the pretext] "burden in a discrimination case, the

plaintiff must put forward evidence rebutting each of the

nondiscriminatory reasons the employer articulates." Haire v. Bd.

& Mech. Coll., 719 F.3dof Supervisors of La. State Univ. Agric.

356, 363 (5th Cir. 2013) .

Here, Chhim argues that the fact that his applications were

to the hiring managers when other persons'not referred

Chhim'sapplications were forwarded is evidence of pretext, 

argument misses the mark - in order to raise a triable issue on his 

discrimination-and retaliation claims, he must, show that a similar

application, disclosing a prior termination from the City, was

34 Id.

35 Id.

Chhim argues that his 1995 termination was based on discrimination
The jury

36

27, Chhim's Surreply, p. 6.
City of Houston, 4:95cv4970, Doc.41, Final J.

See Doc.and not his job performance, 
found otherwise. See Chhim v.
Chhim's self-serving opinions are insufficient to raise a fact issue of 
discrimination or retaliation. See Armendariz v. Pinkerton Tobacco Co., 58 F.3d 
144, 153 (5th Cir. 1995) (finding that subjective beliefs are inadequate to 
satisfy the nonmovant's burden at the summary judgment stage of an employment
discrimination case).

14
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This, Chimin has not done.forwarded to a hiring manager. Chhim

has not raised a fact issue that the City's legitimate, non-

discriminatory reason for non-hire was a pretext for discrimination

or retaliation.

IV. Conclusion

For the reasons discussed above, it is RECOMMENDED that the

City's Motion for Summary Judgment be GRANTED.

The Clerk shall send copies of this Memorandum and

Recommendation to the respective parties who have fourteen days

from the receipt thereof to file written objections thereto

pursuant to Federal Rule of Civil Procedure 72(b) and General Order ,

Failure to file written objections within the time period2002-13 .

mentioned shall bar an aggrieved party from attacking the factual

findings and legal conclusions on appeal.

The original of any written objections shall be filed with the

Copies of suchUnited States District Clerk electronically.

objections shall be mailed to opposing parties and to the chambers 

of the undersigned, 515 Rusk, Suite 7019, Houston, Texas 77002.

SIGNED in Houston, Texas, this 10th day of October,' 2018.

z f?

/ U.S. MAGISTRATE judge
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JOSEPH CHHIM,
l■

Plaintiff - Appellant
. -

V.

CITY OF HOUSTON; LUNA NELSON, In the Official Capacity,

Defendants - Appellees

Appeal from the United States District Court for the 
Southern District of Texas

ORDER:
IT IS ORDERED that Appellant's motion for leave to file a petition for 

rehearing out of time is DENIED.
/s/ Edith Brown Clement

EDITH BROWN CLEMENT
UNITED STATES CIRCUIT JUDGE

V
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Additional material
from this filing is 

available in the
Clerk's Office.


