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SUPPLF]MENTAL BRIEF

Petitioner, Lamarcus Harvey, pursuant to Supreme Court Rule 15.8 brings to

the Court's attention the case of tlnited States v. Taylor, No: 19-7616 (4th Cir. 2020),

a new decision from the Fourth Circuit Court of Appeals that was published after

Mr. Harvey filed his petition for writ of certiorari.l In Taylor, the F'ourth Circuit

held that attempted Hobbs Act robbery does not constitute a "crime of violence"

under 18 U.S.C. 92a( d because "Where a defendant takes a non'violent substantial

step toward threatening to use physical force --- conduct that undoubtedly satisfies

the elements of attempted Hobbs Act robbery'-- the defendant has not used,

attempted to use, or threatened to use physical force. Rather, the defendant has

merely attempted to threate.n to^use physical force." Taylor, at 8, (emphasis in

original). Tayloris significant because it falls in direct conflict with prior holdings

from the Seventh, Ninth and Eleventh iircuits.

Mr. Harvey recognizes that he is before the court upon the offense of

Attempted Bank Robbery, and not the offense of Attempted Hobbs Act Robbery, but

contends that the reasoning rn Tayloris sound, and applies to cases of Attempted

Bank Robbery. 
"

In 2003, Justin Eugene Taylor was charged by indictment with, inter alia,

conspiracy to commit Hobbs Act robbery in violation of 18 U.S.C S 1951, attempted

' A copy of the decision is attached to this supplemental brief-
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Hobbs Act Robbery in violation of 18 U.S.C S 1951, and Use of a Firearm in

Commission of a Crime of Violence in violation of 18 U.S.C. S 924 ( c). the charges

stemmed from an attempt by him and a co-defendant to rob a client who was

seeking to purchase marijuana. The co-defendant's firearm discharged, and the

purchaser was fatally wounded.

The indictment further alleged two predicate offenses: the conspiracy charge

and the attempted Hobbs Act robbery charge

Mr. Taylor pled guilty to the conspiracy charge and the to use of firearm in

commission of a crime of violence offense, and the prosecutor dismissed the balance

of the charges. Mr. Taylor was sentenced to 24}months of incarceration for the

conspiracy offense, and a consecutive 120 months of incarceration for the $92a( c)

charge.

Mr. Taylor sought relief from the 5924( c) incarceration, subsequent to this

Court's decision in Johnson v. []nited Stutut,135 S.Ct.2551 (2015), alleging that

the attempted Hobbs Act robbery and the conspiracy to commit Hobbs Act robbery

offenses no longer qualified as "crimes of violence". In t-Inited States v. Simms,974

F.3d 22g (4'h Cir. 2019), the Fourth Circuit determined that the offense of

conspiracy to commit Hobbs Act ,tobbery does not qualifu as a "crime of violence"

under 18 U.S.C. S 924( c). Shortly thereafter the United States Supreme Court

invalidated 5924( c)(S)(b) as unconstitutionally vague rn United States v. Davis,1.39

s. ct. 2379,2336 (ZOrS).

Mr. Taylor's case was returned to the district court for re-sentencing, and the



district judge held that despite the falling of the conspiracy offense, attempted

Hobbs Act robbery continued to qualify as a "crime of violence" under 18 U.S.C. 924

( c)(a)G), and that therefore his conviction for use of a firearm in the commission of

a "crime of violence" remained valid. Mr. Taylor appealed this decision to the

Fourth Circuit.

The Fourth Circuit Court of Appeals vacated the district court's decision and

remanded the case for re-sentencing. The court specifically held that attempted

Hobbs Act robbery is not "categorically" a "crime of violence". Taylor, at 11.

In so holding, the Fourth acknowledged that the determination of whether an

offense should be considered a "crime of violence" is analyzed using the "categorical"

approach, which speaks to the elements of the offense only, and not to the

underlying facts of the case.

The court noted that "...unlike substantive Hobbs Act robbery, attempted

Hobbs Act robbery does not invariably require the use, attempted use, or threatened

use of physical force" Taylor, at 8.

The opinion further notes that:

The Government may obtain a conviction for attempted Hobbs Act
robbery by proving that 1) the defendant specifically intended to
commit robbery by means of a threat to use physical forcei and 2) the
defendant took a substantial step corroborating that intent. The
substantial step need not be violent. Taylor, at 8, citingto United
States v. McFadden, 739 F.2d 149, 152 (4th Cir. 1984).

The court then reasoned that:

[w]here the defendant takes a non-violent, substantial step
toward threatening to use physical force---conduct that undoubtedly



satisfies the elements of Attempted Hobbs Act Robbery"- the
defendant has not used, attempted to use, or threatened to use
physical force. Rather, the defendant has merely attempted to threaten
to use physical force. The plain text of 5924( c)(g)G) does not cover
such conduct- Taylor,8, (emphasis in original).

In holding that the offense of attempted Hobbs Act robbery does not

qualify as a "crime of violence", the Fourth notes its difference of opinion from that

of the Seventh, Ninth and Eleventh Circuits. The court cites United States v.

Dominguez,954 F.3d 1251 , 1255 (9'n Cir. 2O2O; tlnited States v. fngram, 947 P.3d

1021,1026 Q'h Cir.2020 and [Jnited States v. St. Hubert,909 F. 3d 335, 351-353

(11'h Cir. 2018) as cases in which her sister courts have determined attempted

Hobbs Act robbery to qualify as a "violent felony". The court then finds their

reasoning to be flawed:

Rather than apply.the categorical approach--- as directed by
the Supreme Court--- they instead rest their conclusions on
a rule of their own creation. Specifically, they hold that
" [w]hen a substantive offense would be a violent felony
under S 924( e) and similai statutes, an attempt to commit
that offense also is a violent felony.

Taylor,8-9, citing St. Hubert,909 F. 3d at 351 (quoting Hill v. United States,877 F.

3d. 717, 7lg (Tth C:rr. 2017); Ingram, 947 F.3d at 1026 (samd; Dominguez, 954 F.3d

at 126l_ (same). 
,.,

The Fourth then recognizes the flaw to be that these courts have adopted the

premise that "an attempt to commit a "crime of violence" necessarilyconstitutes an

attempt to use physical force". Taylor,9, (emphasis in original).

The court notes that an attempt to commit a "crime of violence" need not



involve the attempted use of physical force, and gives as an example:

A person who attempts to commit Hobbs Act robbery by
passing a threatening note to a store cashier has attempted
the planned robbery without using or attempting to use
physical force. He may case the store he intends to rob,
discuss plans with a coconspirator, and buy weapons to
complete the job. But none of this conduct involves an
attempt to use physical force, nor does it involve the use

ofphysical force or the threatened use ofphysical force.
In these circumstances, the defendant has merely taken
nonviolent substantial steps toward threatening to use
physical force. The plain text of S 924( c)(g)G) does not
embrace such activity. Taylor, at 10.

Mr. Harvey asserts that the reasoning set forth in the Taylor applies equally

to his offense of attempted bank robbery. In the case at bar, Mr. Harvey's alleged

coconspirator never gained entry to the bank. The bank doors were locked, and the

group was arrested upon the coconspirator's return to the vehicle.

Mr. Harvey asserts that upon the foregoing, the offense of attempted bank

robbery fails to qualify as a "crime of violence" for purposes of 18 U.S.C. $ 924( c),

and that the case of tlnited States v. Taylor, No: 19-7616 (4'h Cir.2020D establishes

a conflict of this issue amongst the Fourth, Seventh, Ninth and Eleventh Circuits.

Accordingly, Mr. Harvey requests this Court grant his Petition.

Respectfully submitted,
:,

lsl Mark Reyes
Mark Reyes
Howard & Reyes, Chartered
?00 W. 1"t Street
Sanford, FL32777
Telephon e: @ol) 322' 5o7 5

tr'acsimile : @07) 324- 0924
Email: mark@howardreyeslaw.com
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[]nited States v. Taylor (4th Cir. 2020)

UNITED STATES OF AMERICA, Plaintiff - Appellee,

JUSTIN EUGENE TAYLOR, a/k/a*ol*", a/k/aMook, Defendant - Appellant.

No. 19-7616

UNITED STATES COURT OFAPPEALS FORTHE FOURTH CIRCUIT

Argued: September 70, 2020

October 14,2020

Summaries: Source: Justia

In 2003, Taylor and a co-conspirator went to rob thylor's marijuana customer, Sylvester. 'fhe co-

conspirator carded a semiautomatic pistol, which discharged during the attempt. Sylvester sustained a

fatal gunshot wound. An indictment alleged Taylor conspired to commit Hobbs Act robbery, 18 U.S.C.

1951; attempted Hobbs Act robbery, 18 U.S.C. 1951; and used a firearm in furtherance of a "crime of

violence," 1B U.S.C. 92a@), citing as predicate cri4nes of violerce the conspiracy and the attempted

Hobbs Act robbery. Taylor pled guilty to the conspiracl' and section 924(c) counts and was sentenced to

240 months'incarceration for the conspiracl, and 120 consecutive months for the 924(c) conviction.

Tavlor's first motion to vacate hrs sentence under 28 U.S.C. 2255 was denied. Taylor obtained permission

to fi.ie a second section 2255 motion in l-ight of the Supreme Court's 'Johnson" decision, which

substantially narrowed the de{lnition of "violent felony" in the Armed Career Criminal Act. In the

meantime, the Fourth Circuit'invalidate<l section OZ+(c)(3)(B), one of two clauses defining "crirne of

violence," and held that conspiracy to commit Hobbs Act robbery does not qualifi, as a "crime o[

violence" under either clause. The Suprqme Court similady invaLidated section 92a(c)(3)(B) as

unconstitutionally vague. The Fourth Citcuit vacated Taylor's 924(c) conviction. The elements o[

attempted Hobbs Act robbery do not invariably require "the use, attempted use, or threatened use of
phl,sical force," so the offense does not qualify as a "crime of violence" under 924(c).

PUBLISHED

Appeal from the United States District Court for the Eastern District of \rirgrnia, at fuchmond. N{. Hannah

Lauck, District Judge. (3:08-cr-00326-NIHL-RCY-1 ; 3:16-cv-00508-NIHf.)

Before NIOTZ, KING and FLO\D, Circuit-Judges.

Yacated and remanded b,v published opinion. Judge Nlotz wrote the opinion, in which Judge King and Judge

Floyd joined.

PM
t
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ARGUED: Frances H. Pratt, OFFICE OF THE FEDER-{L PUBLIC DEFENDER, Alexandria, \rirginia,

for Appellant. Richard Daniel Cooke, OtrFICE Otr THE UNITED ST-\TES ATTORNEY, Richmond,

\rirgrnia, for Appellee. ON BRIEF: Geremy C. I(amens, Federal Public Defender, Laura J. I{oenig, Assisrant

Federal Public Defender, OtrFICE OF THE FEDELI\L PURLIC DEtrENDER, Alexandria, \rirgrnia, for

-\ppellant. G. Zachars, Terwilliger, United States Attorney. Daniel T. Young, lssistant United States lttorney,
OF-FICE OF THE UNITED ST-\TES -\TTORNEY, Alexandria, \rirgrnia, for Appellee.
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DIANA GRIBBON NIOTZ, Circuit Judge:

In this successive federal habeas petition,Justin Eugene Ta14or, convicted ofusing a hrearm in

furtherance of a "crime of violence" in violation of 18 U.S.C. $ 92a(c), asks us to vacate this conviction and

remand for resentencing. He contends that this conviction was predicated on two offenses 
- 

conspiracy to

commit Hobbs Act robbery and attempted Hobbs Act robbery 
- 

that do not constitute "crimes of violence"

under $ 924(c). The parties agree that conspiracy to commit Hobbs Act robbery no longer qualifies as a valid

$ 92a(c) predicate. The Government contends, however, that attempted Hobbs Act robbery does constitute a

crime of violence and so is a valid predicate. The district court so held. Taylor petitioned for a certificate of
appealabil-it1', which we granted. Because the elements of attempted Hobbs Act robbery do not invariably

require "the use, attempted use, or threatened use of physical force," the offense does not qualify as a "cime
of violence" under $ 924(c).t Accordingl1,, we vacate Ta\,lor's \ 92a(c) conviction and remand for resentencinq

cotrsistent with tlus opiruon.

Page 3

I.

This case arises from a 2003 conspliacy to rob a drug dealer. Tavlor arranged a transaction to sell

mariiuana to Nlartin Sylvesteq who in turn planned to sell marijuafla to others. But Taylor had an ulterior

plan: rather than complete the proposed transaction, Taylor and a coconspirator (whose name does not

appear in the record) would steal Sylvester's money.'

-\fter meeting at a mutual acquaintance's residence, Taylor and Sylvester traveled together to Richmond,

Virgrnia. Upon their arrival in Richmond, Taylor instructed Sl,lvester to meet Taylor's coconspirator in a

nearby alley-ivay to complete the transaction. Sylvester did so, but Taylor's plan quickly went off the rails. The

coconspirator, who was armed with a semiautomatic pistol, demanded Sylvester's money. Sylvester refused

and resisted. The pistoi discharged and S,r,lvester sustained a fatal gunshot wound.

The Government charged Taylor in a sevefl-couflt indictment. In relevant part, the indictment alleges

'Iaylor conspired to commit Hobbs -\ct rdbbery in violation of 1 8 U.S.C. \ 1951 , attempted Hobbs -\ct
robbery in violation of 1 8 U.S.C. $ I 951, and used a frearmin furtherance of a "crime of violence" in

violation of 18 U.S.C. $ 92a(c). The indictment further alleges two predicate crimes of violence: the

conspiracv to commit Hobbs Act robbery and the attempted Hobbs -\ct robbery. Taylor pied guilty to

conspiracv to commit Hobbs Act robbery and use of a firearm in furtherance of a "crime of r.iolence." The

Government agreed to dismiss the remaining charges. The district court sentenced Taylor to 2210 months'

incarceration for the conspiracy conviction and 120 consecutive months for the $ 92a(c) conviction, yielding a

total sentence of 360 months.

Page 4

;Taylor appealed, but his appeal was dismissed based on a waiver in his plea agreemeflt. In 2015, the

district court denied Tavlor's first motion to vacate his sentence under 28 U.S.C. S 2255.In 2016, we granted

48 PMt2of6 lL11412020.5
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Taylor permission to file a second $ 2255 morion in light of .lo/tnon u. Llnited States,135 S, Cr, 255_l (-2015),

which substantially narrowed the dehnition of "r,iolent felony" in the lrmed Career Cdminal Act (ACC-\),
and V/e/ch u. Llnited Sum,136 S, Ct, 1257 (20-16,),which held that.lohnson applied retroactively to cases on
collateral review.2

In this second $ 2255 motion, Taylor contends that, after .lohniaa, attempted Hobbs Act robberv and

conspiracv to commit Hobbs Act robbery no longer qualify as crimes of violence under \ 92a(c)(3) and so his

conviction for use of a Frrearm in furtherance of a "crjrne of violence" must be vacated. During the pendency

of that motion, we invaLidated \ 924(c)(3)(B), one of the statute's two clauses defining "crime of violence,"

and further held that conspiracy to comrnit F{obbs Act robbery does not qualify as a "crime of violence"

under either clause. (Jnited Statet u. Sinm4l!4 F.3d 229,233-34,236 (4th Cr. 2019) (en banc). Shortly

thereafter, the Supreme Court similarly invalidated S 924(c)(3)(B) as unconstitutionally vague. Llnited Statet u.

Davi" 1,39 S, C-1.2319_,2336 (2019).

Norwithstanding these shifts in the iegal landscape, the district court denied Taylor's second $ 2255

motion. The court held that attempted Hobbs Act robberv continued to qualify as a "crime of violence"

under \ 921k)(3)(A) and that Taylor's conviction for use

Page 5

of a firearm in furtherance of a "crime of violence" remained valid because it was predicated on attempted

Hobbs Act robber1,. Taylor noted this appeal, and we granted a certihcate of appealability. For the reasons

that follow, we now vacate Tal,lor's $ 924(c) conviction and remand for resentencing.

II.

Under federai iaw, a person who uses or camies a firearm "during and in relation to afly crime of
violence" orwho "possesses a fitearm" I'iiq furtherance of any such crime" may be convicted of both the

underlying "crime of violence" and the additional crime of utilizing a firearm in connection with a "crime of
violence." 18 U.S.C. S 924(cX1)(A).

Section 92a(c)(3) defines "crime of violence" as "an offense that rs a felony" and:

;(-\) has as an element the use, attempted use, or threatefled use of physical force against

'the 
person or propert)' of another, or

(B) that by its nature, involves a substantial risk that physicai force against the person or

lp_r_operry o-l lnother may b.9 use-d in 
th9 

cgyrse of c-3mlltting the offensl

18 U.S.C. $ OZ+(c)(3). Courts typically referlo \ 924(c)(3)(,\) as the "force clause" and g 92a(c)(3)(B) as the

"residual clause." In view of the Supreme Court's invalidation of the residual clause as unconstitutionally

vague, Dauis..-139 S Ct. at 23-3-6, Taylor's $ 92a(c) conviction may stand only if attempted Hobbs Act robbery

constitutes a "crirne ofviolence" under the force clause.

To determine whether an offense constitutes a "crime of violence" under the force clause, courts must

employ the "categorical" approach. Dett:ampt u. Llnited Statet,5TO

Page 6

U.S. 254, 258 (2013); United Statet u. DinkinL 9--28 F.3d 349, 354 (4th Cil 2019). Pursuanr to the categorical

approach, a court "focuses o:n. tine e/enefifi of the prior offense rather than rhe condact urrderlying the

conviction." United .ltate.r u. Cabrera-Uman1or"728 F.3d 347, 350 (4th Cir. 2013) (citation omitted) (emphasis in
original); ne also Simms" 914 F.3d at !-3-l (observing that, under the categorical approach, our analysis "be5"ins

PMt
3 of 6 1111412020,5:48
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and ends with the offense's elements"). We must ask whether the elements of the undedying offense

necessarily require "the use, attempted use, or threatened use of physical force." MtNeal, S-18*F.3d at 1,5-1.52

(quoting $ 9Z+(c)(:)(A)). \7hen the elements of an o[fense encompass both violent and nonviolent means of

commission 
- 

that is, when the offense may be committed without the use, attempted use, or threatened use

of physical force 
- 

the offense is not "categorically" a "crime of violence."

To obtain a conviction for attempted Hobbs ;\ct robberv, the Government must pro\€ two elements: (1)

the defendant had the culpable intent to commrt Hobbs Act robbery; and (2) the defendant took a substantial

step toward the completion of Hobbs Act robberv that strongly corroborates the intent to commit the

offense. See Llnited Statet u. L-ng1e,6,76 F..3d 4Q5, 419-20 (4th Cir. 2012)'

As to the hrst element, the Hobbs Act penalizes a person who "in any wa)r or degree obstructs, delays,

or affects commerce . . . by robberv or extortion or attemPts or conspires so to do, ot commrts or threatefls

physical r,'iolence to anv persorl or property in furtherance of a plan or purpose to do anything in violation of

this section." 18 U.S.C. \ 1951(a). The Hobbs Act defines "robberv" as the "unlawful taking or obtaining of

personal property from the person or i.n the presence of another, against his will, by means of actual or

Page 7

threatened force, or violence, or fear of iniur1,, irnmediate ot future." 18 U.S.C. S 1951(b)(1).

With respect to the second eiement, a "substantial step" is a "direct actina course of conduct planned

to cukninate in commission of a crime that is stronglv corroborative of the defendant's crirninal purpose'"

Llniterl State: u. Do7ier,848 F.3d 180, 186 (4th Cir. 2017) (quotingEngle" 676 F.3d at 423)' "This definition is

consistent with the definition of attempt found in the Nlodel Penal Code," which includes some nonviolent

acts. (Jnited States u. Neal,78 F.3d 901, 906 (4th Cir. 1996); ne aA'o NIodel. Penal Code \ 5.0t (1)(c) (enumerrting

examples o[conduct that constitute a sirbstantial step, like "possession of materials to be employed in the

commission of the crime"). While "[m]ere preparation. . . does not collstltute an attempt to commit a cnme,"

a "direct, substantial act toward the commission of a crime need not be the last possible act before its

commission." Unitetl Statu u. Pratt"35l F-3-d i3,1,136 (4th Cir. 2003) (noting that "a specific discussion" ma1'

constitute a "substaotial step" where it is "so frnal in nature that it left little doubt that a crime was intended

and would be committed").

Our application of the categorical approach to attempted Hobbs Act robber,v is informed by our recent

decision nLlntedJ.tatuu.Mathis"g_!2F,3d24-2(4thCl-r,2019).hMathb,weheldthatsubstantiveHobbsAct

robbery "categorically" qualifies as a "crime of violence" under $ 9Z+(c)(3)(A) because although it may be

committed simpiy by causing "fear of iniurS" doing so "necessarilv'invoh,'es the threat to use [physical]

fofce."' Icl. at266 (quoting Mr,lle/,818 F.3d at 153) In otirer words, because the commission of Hobbs

Page R

Act robbery requires, at a minimum, the "threatened use of physical force," it categorically qualifies as a

"crime of violence" undet \ 92tl(c)'s force clause.

However, a straightforward application of the categoricai approach to attempted Hobbs Act robber,v

yields a different result. This is so because, unli.ke substantive Hobbs -\ct robbery, attempted Hobbs --\ct

robberl, does not invariably requte the use, attempted use, or threatened use of physical force' The

Government ma1, obtain a conviction for attempted Hobbs Act robbery by proving that (1) the defendant

specifically intended to commit robbery by means of a threat to use physical force; and (2) the defendant took

a substantial step corroborating that intent. The substantial step need not be vioient. See, e.g, Llnind Sutes u'

Mcplarlrlen,T 
-3-g_ 

F.?d 14g,1,52 (4thcir. 1984) (concluding that defendants took a substantial step toward bank

1111412020,5:48 PM
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robberv where they "discussed their plans," "reconnoitered the banks in question," "assembled [l weapons

and disguises," and "ptoceeded to the area ofthe bank"). \\i'here a defendant takes a nonviolent substantial

step toward threatening to use physical force 
- 

conduct that undoubtedlv sausfies the elements of attempte<l

Hobbs Act robbery 
- 

the defendant has not used, attempted to use, or threatened to use physical force.

Rather,thedefendanthasmerely dttemptedt0 lhreatentousephysicalforce.Theplaintextof $924(c)(3)(l)
does not cover such conduct.

Three of our sister circuits have eschewed this conclusion, instead holding that atrempted Hobbs -\ct
robberydoesqualifiiasa"crimeofviolence." SeeUnitedStatutu.Dctmingue;954F,3d1251,1255(9thCir.

2020); Llnited States u. Ingram,9-at7- F.3d 1021, 1026 (7th Cir. 2020); united Statet u. St. Huben. 9_09-_E=3d 33-5,

351-53 (11th Cir. 2018). Rather than apply the categorical approach 
- 

2s di1g61sd by the Suprems f6u11 
-

they

Page 9

instead rest their conclusion on a rule of their own creation. Specifically, they hold that "[w]hen a substanrive

offense would be a violent felonv under $ 92a(e) and similar statutes, an atempt to commit that offense also

is a violent felonr,." St. I:laben,909 F.3d at 351 (quoting Hi// u. LInited State.r,871 F,3d117,719 (7th Cir. 2017));

Ingran,947 F.3d at 1026 (same); Doruinguea954 F.3d a1 l!61 (same). In doing so, rhose courrs adopt the sarne

flawed premise that the Government recites here: that an attempt to commit a "crime of violence" necet.railt

constitutes an attempt to use physicai force. See, eg., St. Htbert,.909 F.3d at l!_j (asserting that an atempt to

commit a "crime of violence" "must [] include at least the'attempted use' of force"); Gov't Br. at 12 (arguing

that "an attempt to commit a substantive crime of violence is an'attempted use. . . of physical force"').

This simpl,v is not so. Rather, as rve have repeatedly held, certain crimes o[violeflce 
- 

like Hobbs lct
robbery, federal bank robbery, and carjaqking 

- 
may be committed n/itl)lat the use or attempted use of

physical force because they may be committed merel1, by means of threats. S ee Mathi\ 932 F.3-d at 266

(holding that "Hobbs .\ct robber1,, when committed by means of causitgJiar oJ'itiur1, qualifies as a crime of
r,rolence") (emphasis added); Mcllea/"81.8F..3d at 153 (holding that "p]ank robbery under [18 U.S.C.] $

211'3(a), 'bv intirridation,'requires tb.e lhrealened rte of physical force" and thus "constitutes a crime of
violerrce") (emphasis added); Llnited State: u. Euau,848 F.3d 212,247 (4th Ct. 2017) (holding "that the term

'intimidation,' as used in the phrase 'b), for.. and violence or by intirnidation' in the cariacking statute,

necessarilv includes a tltreat of violent force within the meaning of the 'force clause"') (emphasis added).

Page l0

These cases establish that, cofltrary to the Government's assertion, afl attempt to commit a crime of
violence need not involve the attempted use of physical force. Some crimes of violence can be accompl-ished

merely though the threatened use o[ force. The crime at issue here 
- 

attempted l{obbs Act robbery 
- 

is

iust such a crime. But an attempt to thredten force does not constitute an attempt to ay force. -\ person who

attempts to commit Hobbs Act robbery by passing a threatening note to a store cashier has attempted the

planned robbery without using or attemptrng to use physical force. He may case the store that he intends to

rob, discuss pians with a coconspirator, and buy weapons to complete the job. But none of this conduct

involves an attempt to use ph1,si62l force, nor does it involve the use of phvsical force or the threatened use of
physical force. In these circumstances, the defer-rdant has merely taken nonr,iolent substantial steps toward

threatening to use physic2l force. The plain text of \ OZ+(c)(3)(-\) does not embrace such activih,.

Resisting this conciusion, the Government protests that application of the categorical approach here

n'ould, by extension, "leavefi a// federal attempt crimes," even attempted murder, "outside $ 92a(c)(3)(,\)."

Gov't Br. at 18 (emphasis in original). Not so. To be sure, where a crirne of violeflce may be committed

llll412020.5:48 PM
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without the use or attempted use of physical force, an attempt to commit that crime falls outside the purr,'rew

of the force clause. But where a crime of violence requiru the use of physical force 
- 

as is usually the case 
-

the categodcal approach produces the opposite outcome: because the substantive crime of violence invariably

involves the use of force, the corresponding attempt to commit that crime necessarill, involves the attempted

use of force. Such an

Page 11

atrempt constitutes a "crime of violence" within the meaning of the force clause in $ 92a(c)(3). See, e.g., Mathh,

9]2 L3_d at 265 (explaining that " [m]urde r requiret the use of force capable of causing physical pain or iniurv

to anotherperson" and so "qualiFres categoricaily as a crime of violence under the force clause") (quotation

marks omitted) (emphasis added); [n ry !rU,858 n3d 231, 236 (4thCir.2017) (holding that "second-degree

retaliatorl, murder is a crime of violence under the force clause because unlawfully killing another human

being requires the use of force") (emphasis added). Thus, the Government's dire warning rests ofl a

misunderstanding ofthe consequeflces ofadhering to the categorical approach in this case.3

-\ccord.ingl1,, we hold that attempted Hobbs Act robbery is not "categorically" a "crime of violence." We

musr vacate Taylor's \ 92a(c) conviction predicated on attempted Hobbs Act robbery and conspiracy to

commit Hobbs Act robbery 
- 

two offenses that are not crimes of violence.

Page 1.2

III.

For these reasofls, we reverse the district court, vacate Taylor's $ 92a(c) conviction, and remand for

resentencing consistent with this opinion.

VACATIID AND REMAADE,Q

1i()()tfl()fes:

'llllor al.o contcntls that bccausc his \ 924(c) comiction rcstcd on at ltast onc inla)id prcdicltc, thcrc is graYc ambiguitv es ti> \'hich

1-275) Wc also grantcd a ccrtificatc ol appcalabi[n xs t() this rprcstion. Rut {iYcn our holding that lrcrc ncithcr prcdicatc constirlrtts x

"crimc of violencc" under \ 92a(c), wc caflnot rcach that question in this casc

l Bccause thc definition of,'crime.ofviolcncc" in \ 92a(c)(3)(r\) is almost idcntical to the dcFrnitir>n of "violcnt tclonv" in A(l(lr\

(4th Oir. 2{)16).

thcthcr tmmott /au robbcrl, constitutes a "r'ir>lcnt fclrnv"i it hcld it did bccausc contnton lrl' robbcn' "rcauirclsl thc criminal t<r

()\.crc()mc thc r.ictim's rcsistancc." Itt. x 550. But 6[ coursc, thc crimc lt issuc ]rcrc, I Iol>bs ,\ct 1r1bbs11', crntains no sirniler rc'1uire me nt'

llathcr, I Iobbs Act r()bbcrv criminalizcs thc "unlal ful takine or obtarning of pcrsonal Pr()pcrtv . . bv mcens oi actual ot tl.walentl fbrLt'"

larcenv unlcss the crimc inveh.cd 'r'iolcncc,"' defincd as "sufficicnt tirrcc ll crcrtcd to o\-crcomc thc rcsistancc cncountcrcd") 'l hus, ls \c

hcldii j\Iutbi.r, ljobbs ,\ct robbcrv does flot rcquirc en oflcndcr [() ()\'crc(xnc thc rictim's rcsistancc; illstcad, this liderll strrut"rY crirnc.

unlikc crxrmon larv robbcrv, mav bc committcd solclv bv crusinu fcar oI injurr 
- 

that is, bt convcring I 1[1gx5 
- 

xni a thrcrt d()cs n()t

itsclfc()nstitutc "tirrcc ll cxcrtcd to ovcrc()mc thc rcsistxllcc trrcounrcrcd " /rl

1111412020,5:48 PM
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