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U NI T E D S T A T E S C O U R T O F A P P E A L S  

F O R T H E NI N T H CI R C UI T  

U NI T E D S T A T E S O F A M E RI C A, 

Pl ai ntiff -A p p ell e e, 

   v. 

C H RI S T O P H E R P A R K E R, A K A C hris 
P ar k er,  

D ef e n d a nt -A p p ell a nt.  

N o.  1 8 -1 7 1 6 8 

D. C. N os.
2: 1 6 -c v -0 3 0 6 3 -T L N -E F B
2: 9 7 -cr -0 0 2 0 2 -T L N -E F B -1
E ast er n Distri ct of C alif or ni a,
S a cr a m e nt o

O R D E R  

B ef or e:   W A L L A C E, C A N B Y, a n d T A S HI M A, Cir c uit J u d g es.   

A p p ell e e’s m oti o n f or s u m m ar y affir m a n c e ( D o c k et E ntr y N o. 1 5 ) is 

gr a nt e d.  S e e U nit e d St at es v. H o ot o n , 6 9 3 F. 2 d 8 5 7, 8 5 8 ( 9t h Cir. 1 9 8 2) (st ati n g 

st a n d ar d) ; s e e als o U nit e d St at es v. W ats o n , 8 8 1 F. 3 d 7 8 2 ( 9t h Cir.), c ert. d e ni e d , 

1 3 9 S. Ct. 2 0 3 ( 2 0 1 8).  N ot wit hst a n di n g a p p ell a nt’s ass erti o n t h at W ats o n w as 

wr o n gl y d e ci d e d, W ats o n is c o ntr olli n g as t o t h e o ut c o m e of t his a p p e al.  S e e 

U nit e d St at es v. B oit a n o , 7 9 6 F. 3 d 1 1 6 0, 1 1 6 4 ( 9t h Cir. 2 0 1 5)  ( “[ A]s a t hr e e-j u d g e 

p a n el w e ar e b o u n d b y pri or p a n el o pi ni o n s a n d c a n o nl y r e e x a mi n e t h e m w h e n t h e 

r e as o ni n g or t h e or y of o ur pri or cir c uit a ut h orit y is cl e arl y irr e c o n cil a bl e wit h t h e 

r e as o ni n g or t h e or y of i nt er v e ni n g hi g h er a ut h orit y. ” (i nt er n al q u ot ati o n m ar ks 

o mitt e d) ). 

A F FI R M E D.  

FI L E D
D E C 1 2 2 0 1 9

M O L L Y C. D W Y E R, C L E R K  
U. S. C O U R T O F A P P E A L S  

A p p- 1

C a s e: 1 8- 1 7 1 6 8, 1 2/ 1 2/ 2 0 1 9, I D: 1 1 5 3 0 7 1 1, D kt E ntr y: 1 9, P a g e 1 of 1



U NI T E D S T A T E S DI S T RI C T C O U R T

E A S T E R N DI S T RI C T O F C A LI F O R NI A

U S A,

v.

C H RI S P A R K E R,

J U D G M E N T O N M O TI O N U N D E R 2 8 U S C
2 2 5 5

C A S E N O:  2: 9 7 − C R − 0 0 2 0 2 − T L N − E F B

C A S E N O:  2: 1 6 − c v − 0 3 0 6 3 − T L N − E F B

D e cisi o n b y t h e C o u rt:
           T h e iss u es h a v e b e e n tri e d or h e ar d i n t his c as e a n d I T I S O R D E R E D A N D A DJ U D G E D

 T H A T J U D G M E N T I S H E R E B Y E N T E R E D I N A C C O R D A N C E WI T H T H E
 C O U R T' S O R D E R O F 1 0/ 3/ 2 0 1 8

M a ri a n n e M at h e rl y
Cl er k of C o urt

E N T E R E D:  O ct o b e r 3, 2 0 1 8

b y:  /s/  M. Y or k
D e p ut y Cl er k

A p p- 2

C a s e 2: 9 7- cr- 0 0 2 0 2- T L N- E F B   D o c u m e nt 4 5 9   Fil e d 1 0/ 0 3/ 1 8   P a g e 1 of 1



1  

2  

3  

4  

5  

6  

7  

8  

9  

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

2 6  

2 7  

2 8  

 

 

 1   

 
 

 

 

 

 

 

 

 

U NI T E D S T A T E S DI S T RI C T C O U R T  

F O R T H E E A S T E R N DI S T RI C T O F C A LI F O R NI A  

U NI T E D S T A T E S O F A M E RI C A , 

R es p o n d e nt , 

v.  

C H RI S T O P H E R P A R K E R , 

M o v a nt . 

N o. 2: 9 7 -cr -0 0 2 0 2 -T L N -E F B  

 

O R D E R  

 

C hrist o p h er P ar k er h as fil e d a m oti o n t o v a c at e, s et asi d e, or c orr e ct his s e nt e n c e  

p urs u a nt t o 2 8 U. S. C. § 2 2 5 5 .  T h e m att er w as r ef err e d t o a U nit e d St at es M a gistr at e J u d g e 

p urs u a nt t o 2 8 U. S. C. § 6 3 6( b)( 1)( B) a n d L o c al R ul e 3 0 2.   

  O n  J u n e 2 9, 2 0 1 8, t h e m a gistr at e j u d g e fil e d fi n di n gs a n d r e c o m m e n d ati o ns h er ei n w hi c h 

w er e s er v e d o n all p arti es a n d w hi c h c o nt ai n e d n oti c e t o all p arti es t h at a n y o bj e cti o ns t o t h e 

fi n di n gs a n d r e c o m m e n d ati o ns w er e t o b e fil e d wit hi n f o urt e e n d a ys.  M o v a nt h as fil e d o bj e cti o ns 

t o t h e fi n di n gs a n d r e c o m m e n d ati o ns. 

  I n a c c or d a n c e wit h t h e pr o visi o ns of 2 8 U. S. C. § 6 3 6( b)(1)( C) a n d L o c al R ul e 3 0 4, t his 

C o urt h as c o n d u ct e d a d e n o v o  r e vi e w of t his c as e.  H a vi n g c ar ef ull y r e vi e w e d t h e e ntir e fil e, t h e 

C o urt fi n ds t h e fi n di n gs a n d r e c o m m e n d ati o ns t o b e s u p p ort e d b y t h e r e c or d a n d b y pr o p er 

a n al ysis.   H o w e v er, t h e C o urt c o n cl u d es t h at r e as o n a bl e j urist s c o ul d fi n d M o v a nt’s  cl ai ms 

d e b at a bl e a n d t h at t h e q u esti o ns pr es e nt e d ar e a d e q u at e t o pr o c e e d.  U nit e d St at es v. N e wt o n , 

A p p- 3
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1: 9 4 -cr -0 5 0 3 6 -LJ O, ( E C F N o. 1 1 4 at 1 1 ) ( citi n g L a m bri g ht v. St e w art , 2 2 0 F. 3 d 1 0 2 2, 1 0 2 5 ( 9t h 

Cir. 2 0 0 0) ( a m o v a nt “ m ust d e m o nstr at e t h at t h e iss u es ar e d e b at a bl e a m o n g j urists of r e as o n; t h at 

a c o urt c o ul d r es ol v e t h e iss u es i n a diff er e nt m a n n er; or t h at t h e q u esti o ns ar e a d e q u at e t o 

d es er v e e n c o ur a g e m e nt t o pr o c e e d f urt h er. ”); J e n ni n gs v. W o o df or d , 2 9 0 F. 3 d 1 0 0 6, 1 0 1 0 ( 9t h 

Cir. 2 0 0 2) (t h e st a n d ar d  f or gr a nti n g a c ertifi c at e of a p p e al a bilit y is “r el ati v el y l o w ”)).  

A c c or di n gl y, t h e C o urt G R A N T S M o v a nt  a c ertifi c at e of a p p e al a bilit y.  

  A c c or di n gl y, I T I S H E R E B Y O R D E R E D t h at:  

  1.  T h e fi n di n gs a n d r e c o m m e n d ati o ns fil e d  J u n e 2 9, 2 0 1 8 , ar e A D O P T E D ; a n d  

  2.  M o v a nt’s m oti o n t o v a c at e, s et asi d e, or c orr e ct his s e nt e n c e p urs u a nt t o 2 8 U. S. C.  

§ 2 2 5 5 ( E C F N o. 4 4 8) is D E NI E D . 

  3.  T h e C o urt G R A N T S t o M o v a nt  a c ertifi c at e of a p p e al a bilit y f or t his m oti o n.  

  I T I S S O O R D E R E D. 

 

D at e d: O ct o b er 3, 2 0 1 8  

A p p- 4
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 Tr o y L. N u nl e y  
 U nit e d S t at es Distri ct J u d g e  

 

 Tr o y L. N u nl e y  
 U nit e d S t at es Distri ct J u d g e  

 

 Troy L. Nunley 
 United States District Judge 
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U NI T E D  S T A T E S  DI S T RI C T  C O U R T 

F O R  T H E  E A S T E R N  DI S T RI C T  O F  C A LI F O R NI A 

U NI T E D  S T A T E S  O F  A M E RI C A, 

R es p o n d e nt, 

vs. 

C H RI S T O P H E R  P A R K E R 

M o v a nt. 

N o.   2: 9 7- c r- 0 2 0 2- T L N- E F B  P

 

FI N DI N G S  A N D  R E C O M M E N D A TI O N S 

 

    C hrist o p h er  P ar k er ( m o v a nt)  h as fil e d  a  m oti o n t o  v a c at e, s et  asi d e,  or  c orr e ct  his s e nt e n c e 

p urs u a nt t o  2 8  U. S. C.  §  2 2 5 5. 1    E C F  N o.  4 4 8.   H e  ar g u es t h at, i n li g ht  of t h e  S u pr e m e  C o urt’s 

d e cisi o n i n  J o h ns o n  v.  U nit e d  St at es ,  1 3 5  S.  Ct.  2 5 5 1,  1 9 2  L.  E d.  2 d  5 6 9 ( 2 0 1 5) (J o h ns o n II )2 , 

ar m e d  b a n k r o b b er y i n  vi ol ati o n  of  1 8  U. S. C.  §  2 1 1 3( a)  a n d ( d) is  n o l o n g er  a ‘ cri m e  of  vi ol e n c e’ 

wit hi n t h e  m e a ni n g  of  9 2 4( c)( 3).   I n  J o h ns o n II , t h e  S u pr e m e  C o urt  h el d t h at t h e r esi d u al  cl a us e3  

                                                 
 1   T his  m oti o n  w as  assi g n e d, f or st atisti c al p ur p os es, t h e f oll o wi n g  ci vil  c as e  n u m b er:  
2: 1 6- c v- 3 0 6 3- T L N- E F B. 
 
 2  I n r e c e nt  y e ars t h e  S u pr e m e  C o urt  h as iss u e d t w o J o h ns o n   d e cisi o ns  w hi c h  ar e 
c o m m o nl y r ef err e d t o  as  J o h ns o n I   a n d J o h ns o n II .  J o h ns o n I  r ef ers t o J o h ns o n  v.  U nit e d  St at es , 
5 5 9  U. S.  1 3 3 ( 2 0 1 0)  w h er ei n t h e  c o ur t  h el d t h at t h e t er m ‘ p h ysi c al f or c e’  c o nt ai n e d i n t h e  Ar m e d 
C ar e er  Cri mi n al  A ct ( A C C A)  d efi n iti o n  of ‘ vi ol e nt f el o n y’  “ m e a ns  vi ol e nt f or c e  – t h at is f or c e, 
c a p a bl e  of  c a usi n g  p h ysi c al  p ai n  or i nj ur y t o  a n ot h er  p ers o n. ”   I d.  at  5 5 9  U. S.  at  1 4 0.   U nli k e its 
s u c c ess or, J o h ns o n I   di d  n ot s u bst a nti v el y  a d dr ess t h e  A C C A’s r esi d u al  cl a us e.    
 
 3   1 8  U. S. C.  §  9 2 4( c)( 3)( B)  d efi n es  “ vi ol e nt f el o n y ” i n t h e  c o nt e xt  of t h e  A C C A  a n d 
pr o vi d es t h at s u c h  a n  a ct i n cl u d e s  o n e t h at is  “ b ur gl ar y,  ars o n,   or  e xt orti o n, i n v ol v es  us e  of 
e x pl osi v es,  or  ot h er wis e i n v ol v es  c o n d u ct t h at  pr es e nts  a  s eri o us  p ot e nti al ris k  of  p h ysi c al i nj ur y 

A p p- 5
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of t h e  Ar m e d  C ar e er  Cri mi n al  A ct ( “ A C C A ”)   –  1 8  U. S. C.  §  9 2 4( e)( 2)( B)  –  w as  v oi d f or 

v a g u e n ess.   J o h ns o n ,  1 3 5  S.  Ct.  at  2 5 5 4.   M o v a nt  n o w  c o nt e n ds t h at, i n li g ht  of J o h ns o n II ,  a n 

ar m e d  b a n k r o b b er y i n  vi ol ati o n  of  1 8  U. S. C.  § §  2 1 1 3( a), ( d) is  n o l o n g er  a  “ cri m e  of  vi ol e n c e ” 

u n d er t h e ‘f or c e  cl a us e’  of  1 8  U. S. C.  §  9 2 4( c)( 3)( A)  b e c a us e it  d o e s  n ot r e q uir e t h e i nt e nti o n al 

us e  or t hr e at  of  vi ol e nt  p h ysi c al f or c e i ns of a r  as it  m a y  b e  a c c o m plis h e d  wit h  u ni nt e nti o n al  or 

n o n- vi ol e nt i nti mi d ati o n.   H e  als o  ar g u es t h at t h e  h ol di n g i n  J o h ns o n II  r e n d ers t h e r esi d u al  cl a us e 

c o nt ai n e d i n  1 8  U. S. C.  §  9 2 4( c)( 3)( B)  u n c o nstit u ti o n all y  v a g u e  a n d, t h us,  ar m e d  b a n k r o b b er y 

c a n n ot  q u alif y  as  a  “ cri m e  of  vi ol e n c e ”  u n d er t h at  cl a us e,  eit h er.   

    T h e  g o v er n m e nt  h as fil e d  a n  o p p ositi o n t o t h e  m oti o n ( E C F  N o.  4 5 3)  a n d  m o v a nt  h as 

s u b mitt e d  a r e pl y ( E C F  N o.  4 5 4).   T h e  c o urt, f or  t h e r e as o ns st at e d  h er eaft er, r e c o m m e n ds t h at 

m o v a nt’s  m oti o n  b e  d e ni e d.  

I.  L a w  A p pli c a bl e t o  M oti o ns  P urs u a nt t o  2 8  U. S. C.  §  2 2 5 5 

    A f e d er al  pris o n er  m a ki n g  a  c oll at er al  att a c k a g ai nst t h e  v ali dit y  of  his  or  h er  c o n vi cti o n 

or s e nt e n c e  m ust  d o s o  b y  w a y  of  a  m oti o n t o  v a c at e, s et  asi d e  or  c orr e ct t h e s e nt e n c e  p urs u a nt t o 

2 8  U. S. C.  §  2 2 5 5, fil e d i n t h e  c o urt  w hi c h i m p os e d s e nt e n c e.   U nit e d  St at es  v.  M o nr e al ,  3 0 1  F. 3 d 

1 1 2 7,  1 1 3 0 ( 9t h  Cir.  2 0 0 2).   U n d er  §  2 2 5 5, t h e f e d e r al s e nt e n ci n g  c o urt  m a y  gr a nt r eli ef if it 

c o n cl u d es t h at  a  pris o n er i n  c ust o d y  w as s e nt e n c e d i n  vi ol ati o n  of  t h e  C o nstit uti o n  or l a ws  of t h e 

U nit e d  St at es.   D a vis  v.  U nit e d  St at es ,  4 1 7  U. S.  3 3 3,  3 4 4- 4 5 ( 1 9 7 4); U nit e d  St at es  v.  B arr o n ,  1 7 2 

F. 3 d  1 1 5 3,  1 1 5 7 ( 9t h  Cir.  1 9 9 9).   T o  w arr a nt r eli ef,  a  p etiti o n er  m ust  d e m o nstr at e t h e  e xist e n c e  of 

a n  err or  of  c o nstit uti o n al  m a g nit u d e  w hi c h  h a d  a s u bst a nti al  a n d i nj uri o us  eff e ct  or i nfl u e n c e  o n 

t h e  g uilt y  pl e a  or t h e j ur y’s  v er di ct.  Br e c ht  v.  A br a h a ms o n ,  5 0 7  U. S.  6 1 9,  6 3 7 ( 1 9 9 3); s e e  als o 

U nit e d  St at es  v.  M o nt al v o ,  3 3 1  F. 3 d  1 0 5 2,  1 0 5 8 ( 9t h  Cir.  2 0 0 3) ( “ W e  h ol d  n o w t h at Br e c ht’s  

h ar ml ess  err or st a n d ar d  a p pli es  t o  h a b e as  c as es  u n d er s e cti o n 2 2 5 5, j ust  as it  d o es t o t h os e  u n d er 

s e cti o n  2 2 5 4. ”)   R eli ef is  w arr a nt e d  o nl y  w h er e  a  p etiti o n er  h as s h o w n  “ a f u n d a m e nt al  d ef e ct 

w hi c h i n h er e ntl y r es ults i n  a  c o m pl et e  mis c arri a g e  of j usti c e. ”   D a vis ,  4 1 7  U. S.  at  3 4 6.  S e e  als o 

U nit e d  St at es  v.  Gi a n elli ,  5 4 3  F. 3 d  1 1 7 8,  1 1 8 4 ( 9t h  Cir.  2 0 0 8). 

                                                 
t o  a n ot h er. ”   T h e  S u pr e m e  C o urt  n ot e d t h at t h e  cl osi n g  w or ds,  e m p h asi z e d  a b o v e,  h a v e  b e c o m e 
k n o w n  as t h e r esi d u al  cl a us e.   J o h ns o n ,  1 3 5  S.  Ct.  at  2 5 5 5- 5 6.  

A p p- 6
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    Cl ai ms  or  ar g u m e nts r ais e d  o n  a p p e al  ar e  n ot  c o g ni z a bl e i n  a  §  2 2 5 5  m oti o n.  S e e  U nit e d 

St at es  v.  R e d d ,  7 5 9  F. 2 d  6 9 9,  7 0 1 ( 9t h  Cir.  1 9 8 5) ( cl ai ms  pr e vi o usl y r ais e d  o n  a p p e al  “ c a n n ot  b e 

t h e  b asis  of  a  §  2 2 5 5  m oti o n. ”); U nit e d  St at es  v.  C urri e ,  5 8 9  F. 2 d  9 9 3,  9 9 5 ( 9t h  Cir.  1 9 7 9) 

( “[i]ss u es  dis p os e d  of  o n  a  pr e vi o us  dir e ct  ap p e al  ar e  n ot r e vi e w a bl e i n  a s u bs e q u e nt  §  2 2 5 5 

pr o c e e di n g. ”).   S e e  als o  D a vis  v.  U nit e d  St at es ,  4 1 7  U. S.  3 3 3,  3 4 2 ( 1 9 7 4) (iss u es  d et er mi n e d i n  a 

pr e vi o us  a p p e al  ar e  n ot  c o g ni z a bl e i n  a  §  2 2 5 5  m oti o n  a bs e nt  a n i nt er v e ni n g  c h a n g e i n t h e l a w).  

C o n v ers el y,  cl ai ms t h at  c o ul d  h a v e  b e e n,  b ut  w er e   n ot, r ais e d  o n  a p p e al  ar e  n ot  c o g ni z a bl e i n  § 

2 2 5 5  m oti o ns.   U nit e d  St at es  v.  Fr a d y ,  4 5 6  U. S.  1 5 2,  1 6 8 ( 1 9 8 2( ( a  c oll at er al  c h all e n g e is  n ot  a 

s u bstit ut e f or  a n  a p p e al); S u n al  v.  L ar g e ,  3 3 2  U. S.  1 7 4,  1 7 8 ( 1 9 4 7) ( “ S o f ar  as  c o n vi cti o ns 

o bt ai n e d i n t h e f e d er al  c o urts  ar e  c o n c er n e d, t h e  g e n er al r ul e is t h at  t h e  writ  of  h a b e as  c or p us  will 

n ot  b e  all o w e d t o  d o s er vi c e f or  a n  a p p e al ”);  U nit es  St at es  v.  D u n h a m ,  7 6 7  F. 2 d  1 3 9 5,  1 3 9 7 ( 9t h 

Cir.  1 9 8 5) ( “ S e cti o n  2 2 5 5 is  n ot  d esi g n e d t o  pr o v i d e  cri mi n al  d ef e n d a nts r e p e at e d  o p p ort u niti es 

t o  o v ert ur n t h eir  c o n vi cti o ns  o n  gr o u n ds  w hi c h  c o uld  h a v e  b e e n r ais e d  o n  dir e ct  a p p e al ”).   W h er e 

a  d ef e n d a nt  h as  pr o c e d ur all y  d ef a ult e d  a  cl ai m  b y f aili n g t o r ais e  it  o n  dir e ct r e vi e w,  “t h e  cl ai m 

m a y  b e r ais e d i n  h a b e as  o nl y if t h e  d ef e n d a nt  c a n first  d e m o nstr at e  eit h er  “ c a us e ”  a n d  a ct u al 

“ pr ej u di c e, ”  or t h at  h e is  “ a ct u all y i n n o c e nt. ”   B o usl e y  v.  U nit e d  St at es ,  5 2 3  U. S.  6 1 4,  6 2 2 ( 1 9 9 8) 

( cit ati o ns  o mitt e d); U nit e d  St at es  v.  Br as w ell ,  5 0 1  F. 3 d  1 1 4 7,  1 1 4 9 ( 9t h  Cir.  2 0 0 7) (s a m e).  

“I n eff e cti v e  assist a n c e  of  c o u ns el  c o nstit ut es ‘ c a u s e’ f or f ail ur e t o r ais e  a  c h all e n g e  pri or t o 

s e cti o n  2 2 5 5  c oll at er al r e vi e w. ”   U nit e d  St at es  v.  D e l a  F u e nt e ,  8  F. 3 d  1 3 3 3,  1 3 3 7 ( 9t h  Cir.  1 9 9 3). 

    Cl ai ms  c h all e n gi n g t h e s uffi ci e n c y  of t h e e vi d e n c e  ar e  n ot  c o g ni z a b l e i n  §  2 2 5 5  m oti o ns.  

S e e  U nit e d  St at es  v.  B err y ,  6 2 4  F. 3 d  1 0 3 1,  1 0 3 8 ( 9t h  Cir.  2 0 1 0) ( m o v a nt’s  “ e vi d e n c e- b as e d ” 

cl ai m t h at  “ c all e d i nt o  d o u bt t h e  o v er all  w ei g ht  of t h e  e vi d e n c e  a g ai nst  hi m ”  w as  n ot  c o g ni z a bl e 

i n  §  2 2 5 5  m oti o n); B ar k a n  v.  U nit e d  St at es ,  3 6 2  F. 2 d  1 5 8,  1 6 0 ( 7t h  Cir. 1 9 6 6) ( “ a  c oll at er al 

pr o c e e di n g  u n d er s e cti o n  2 2 5 5  c a n n ot  b e   utili z e d i n li e u  of  a n  a p pe al  a n d  d o es  n ot  gi v e  p ers o ns 

a dj u d g e d  g uilt y  of  a  cri m e t h e ri g ht t o  h a v e  a  tri al  o n t h e  q u esti o n  of t h e s uffi ci e n c y  of t h e 

e vi d e n c e  or  err ors  of l a w  w hi c h s h o ul d  h a v e  b e e n r ais e d i n  a ti m el y  a p p e al ”);  U nit e d  St at es  v. 

C olli ns ,  1 9 9 9  W L  1 7 9 8 0 9 ( N. D.  C al.  M ar.  2 5,  1 9 9 9) (ins uffi ci e n c y  of t h e  e vi d e n c e is  n ot  a 

c o g ni z a bl e  att a c k  u n d er  s e cti o n  2 2 5 5).   
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II.  A n al ysis 

    As  n ot e d,  m o v a nt  ar g u es t h at  his s e nte n c es  u n d er  § 9 2 4( c)  m ust  b e  v a c at e d  b e c a us e 

ar m e d  b a n k r o b b er y  as  d efi n e d i n  §  2 1 1 3  d o es  n ot,  aft er  J o h ns o n II ,  q u alif y  as  a  cri m e  of  vi ol e n c e 

u n d er  eit h er t h e f or c e  cl a us e  of  §  9 2 4( c)( 3)( A)  or  t h e r esi d u al  cl a us e  of § 9 2 4( c)( 3)( B).   At t h e 

ti m e  m o v a nt’s  m oti o n  w as fil e d, t his  w as  a n  u ns ettl ed  q u esti o n i n t his  cir c u it.   T h at is  n o l o n g er 

t h e  c as e.  I n U nit e d  St at es  v.  W ats o n , t h e  U nit e d  St at es  C o urt  of A p p e als f or t h e  Ni nt h  Cir c uit 

e x pli citl y  h el d t h at f e d er al  ar m e d  b a n k r o b b er y  r e m ai n e d  a  cri m e  of  vi ol e n c e  wit hi n t h e  m e a ni n g 

of  1 8  U. S. C.  §  9 2 4( c).   8 8 1  F. 3 d  7 8 2 ( 2 0 1 8).   T his   h ol di n g is  o b vi o usl y  bin di n g  o n t his  c o urt  a n d 

f or e cl os es  a n y f urt h er  arg u m e nt  o n t his iss u e.  

III.  C o n cl usi o n 

  A c c or di n gl y, it is  R E C O M M E N D E D t h at: 

1.     M o v a nt’s  m oti o n t o  v a c at e, s et  asi d e,  or  c orr e ct  his s e nt e n c e  p urs u a nt t o  2 8  U. S. C.  

§  2 2 5 5 ( E C F  N o.  4 4 8)  b e  d e ni e d;  a n d 

2.   T h e  Cl er k  b e  dir e ct e d t o  cl os e t h e  c o m p a n i o n  ci vil  c as e,  N o.  2:1 6- c v- 3 0 6 3- T L N- E F B.   

    T h es e fi n di n gs  a n d r e c o m m e n d ati o ns  ar e s u b mitt e d t o t h e  U nit e d  St at es  Distri ct J u d g e 

assi g n e d t o t h e  c as e,  p urs u a nt t o  t h e  pr o visi o ns  of  2 8  U. S. C.  §  6 3 6(b)(l).   Wit hi n f o urt e e n  d a ys 

aft er  b ei n g s er v e d  wit h t h es e fi n di n gs  a n d  r e c o m m e n d ati o ns,  a n y  p art y  m a y fil e  writt e n 

o bj e cti o ns  wit h t h e  c o urt  a n d s e r v e  a  c o p y  o n  all  p arti es.   S u c h  a  d o c u m e nt s h o ul d  b e  c a pti o n e d 

“ O bj e cti o ns t o  M a gistr at e J u d g e’s  Fi n di n gs  a n d  R e c o m m e n d ati o ns. ”    A n y r e pl y t o t h e  o bj e cti o ns 

s h all  b e s er v e d  a n d fil e d  wit hi n  f o urt e e n  d a ys  aft er s er vi c e  of t h e  o bj e cti o ns.   F ail ur e t o fil e 

o bj e cti o ns  wit hi n t h e s p e cifi e d ti m e  m a y  w ai v e t h e  ri g ht t o  a p p e al t h e  Distri ct  C o urt’s  or d er.  

T ur n er  v.  D u n c a n ,  1 5 8  F. 3 d  4 4 9,  4 5 5 ( 9t h  Cir.  1 9 9 8); M arti n ez  v.  Ylst ,  9 5 1  F. 2 d  1 1 5 3 ( 9t h  Cir. 

1 9 9 1).  I n  his  o bj e cti o ns  m o v a nt  m a y  a d dr ess  w h et h er  a  c er tifi c at e  of  a p p e al a bilit y s h o ul d iss u e i n 

t h e  e v e nt  h e fil es  a n  a p p e al  of t h e j u d g m e nt i n t his  c as e.  S e e   R ul e  1 1,  R ul es  G o v er ni n g  S e cti o n 

2 2 5 5  C as es (t h e  distri ct  c o urt  m ust  iss u e  or  d e n y  a  c ertifi c at e  of a p p e al a bilit y  w h e n it  e nt ers  a 

fi n al  or d er  a d v ers e t o t h e  a p pli c a nt).   

D A T E D:  J u n e  2 8,  2 0 1 8. 
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