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EMBERY J. MCBRIDE, 

 

 

Petitioner-Appellant, 

versus 

WARDEN, 

Respondent-Appellee. 

Appeal from the United States District Court 
for the Middle District of Georgia 

ORDER: 

Embery J. McBride, a Georgia prisoner, moves for a certificate of appealability ("COA") 

in order to appeal the district court's denial of his pro se 28 U.S.C. § 2254 petition, challenging 

his 1982 Georgia convictions for rape and aggravated assault. He received a total sentence of five 

years' imprisonment for the 1982 convictions, although it appears that he may have been released 

early. In 1986, McBride was convicted on new charges for crimes that occurred in 1985: rape and 

aggravated sodomy. He remains incarcerated on those 1986 convictions.' 

To obtain a COA, a petitioner must make "a substantial showing of the denial of a 

constitutional right," 28 U.S.C. § 2253(c)(2), by demonstrating "reasonable jurists would find the 

I  McBride has filed federal habeas petitions, pursuant to § 2254, challenging his 1986 

convictions, including a petition which the district court denied, and this Court affirmed in 1994. 

See McBride v. Sharpe, 25 F.3d 962 (11th Cir. 1994). 
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district court's assessment of the constitutional claims debatable or wrong" or that the issues 

"deserve encouragement to proceed further," see Slack v. McDaniel, 529 U.S. 473, 484 (2000). 

McBride has not done so here. 

Reasonable jurists would not debate the district court's conclusion that it was without 

jurisdiction to consider McBride's challenge to his 1982 convictions because he was not "in 

custody" pursuant to those convictions, as the five-year term of imprisonment imposed for those 

convictions has expired. See Maleng v. Cook, 490 U.S. 488, 490-91 (1989). See also id. at 492 

("Once the sentence imposed for a conviction has completely expired, the collateral consequences 

of a conviction are not themselves sufficient to render an individual 'in custody' for purposes of a 

habeas attack upon it."). Reasonable jurists would also not debate the district court's conclusion 

that, even if it liberally construed his petition as challenging his 1986 convictions, it was also 

without jurisdiction because McBride had already filed at least one federal habeas petition 

challenging those 1986 convictions, and he had not received authorization from this Court to file 

a successive habeas petition. See Farris v. United States, 333 F.3d 1211, 1216 (11th Cir. 2003) 

(holding that the district court lacks jurisdiction to consider a second or successive petition absent 

authorization from this Court). 

Because McBride has not satisfied the Slack test, his motion for a COA is DENIED. 

/s/ Adalberto Jordan 

UNITED STATES CIRCUIT JUDGE 

2 • /-*-1777(7)-/&7, 
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