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» QUESTION(S) PRESENTED

- Did- the F1fth Circuit Err 1n deciding as an issue of first 1mpressmn that
Texas offenses of Distribution of controlled substances and possession with -
intent to dlstrlbute a controlled substance can serve as predicate controlled |
substance offenses _pursuant to U.S.S.G. Sectlon 4B1.2(B). which stands in =
stark contrast with decisions of this.Court, informing the proper appllcatlons. -
: of the categorlcal approach described in Taylor v. Unlted States, 495 U.S.
_ 575(1990) And modified categorical approach clarlfled 1n Mathis v. Unlted
__otates, 136 S.Ct. 2243 \2010) ‘




LIST OF PARTIES

[X] All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all partles to the proceedmg in the. court whose judgment is the subJect of this
petltlon is as follows:’ '

Eetitioner,'Cedric Edneyawas the defegé;nt in United States District Court
for the Northern District of'TEXas,jCase No. 3:14-er-366-N(01). And‘appellant' A
~ in United States Court.of Appeals for the Fifth Circuit in USCA Case No.:18-11498.
| - (2) - o
vRespondent United States of fmerica was the named respondent in the United
. States District Court for the Northern District of Texas and Appellee in
~ the Uni ted States Court. of Appeals for the Fifth Circuit in Case No.: 18- 11498.

RELATED CASES
Petitioner ‘Cedric Edney, A Federal Prisonmer Proceeding Pro Se, filed a 28 ‘
U S C. Section g2255 Motion To Vacate ‘Set ‘Aside, or Correct Sentence Based

on United States v. Hlnkle, 832 F.3d 568 (Sth Cir. 2016) and ‘United States _
V. Tanksley 845 F.3d 347 (Dth Cir. 2017)
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JURISDICTION
[ ] For eases from federal courtS' :

" The date on Whlch the Umted States Court of Appeals declded my case.
 was _9-3-2019 N |

[X] No pet1t10n for rehearmg was tlmely filed in my case.

[] A timely petition for rehearmg was demed by the Umted States Court of
' Appeals on the following date: N/A and a copy of the
order denymg rehearmg appears at Appendix _ _

[ ] An extension of t1me to file the petltlon for a writ of certlorarl was granted |
“to and including January - = (date) on _13-2020 _ (date)

in Apphcatlon No. _A

~ The Jurlsd1ct10n of this Court is invoked under 28 U. S.C. §1254(1). :

' [ ] For cases from state cdurts:

The date on which the highest state court dec1ded my case was __ /A
A copy of that decision appears at Appende , .

[ ] A t1mely petltlon for rehearlng was thereafter demed on the followmg date: -
N/A , and a copy of the order denying rehearing

- appears at Appendlx

"[]An extens1on of time to ﬁle the petltlon for a writ of certiorari was granted
to and including (date) on N/ A ~_ (date) in".
Apphcatlon No. __A__ . ' : , ' ‘

 The Jurlsdlctlon of this Court is invoked under 28 U. S C §1257(a)




| “IN THE R |
S’UP.REME'C‘OUF_{T OF.ATHE UNITED STATES. |
\ PETITiON VFOR WBIT OF,CERTIORARI :
Petitioner_ respectfullyprays that a writ of cert_iorari issue to-review the judgrhent below.
_oelNdloq}:s B_ELoW_' "
[ ] For cases from federal courts: |

'to

The opinion of the United States court of appeals appears at Appendlx
the petltlon andis _

[] reported at : _ s or,
[ ] has been de51gnated for- pubhcatlon but is not yet reported or,

[X] is unpubhshed

The opinion of the Umted States dlstrlct court appears at Appendlx t'o

the petition and is

[ ] reported at - ' | | ’ ';(')r, |
[ 1 has been des1gnated for pubhcatlon but is not yet reported; or, -
[¥] is unpubhshed :

. (1] 4F'or cases from state courts:

, ‘-The opinion of the highest state court to review the merlts appears at -
. Appendix to the petition and i is

[ 1 reported at N/A ' ' S ; or,
- [ 1 has been des1gnated for pubhcatlon but is not yet reported or,

[ ] is unpubhshed

N/A. : . _ _court

The opim'on of the
to the »petition ‘and is :

appears at Appendix

[ ] reported at : : ; or, '
[ 1 has been designated for pubhcatlon but is not yet reported or,

[1is unpubhshed




~~~~~~~

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

United States Sentenc1ng Guidelines
U.S.S.G. Section 4Bl.1 Career Offender

A defendant is a career offender if (1) The defender. was at least FEighteen years -

old at the time the defendant commltted the 1nstant offense of conviction. (2) The

1nstant offense of conv1ct10n is a felony that is either a crime. of viblence -

"~ or a controlled substance offense ‘And (3) the detendant has at least two

prior felony conv1ct10ns of elther a crime’ of violence or a controlLed

substance otfense

Offense : Statutory Max1mum e--;-—f-4---0ffense Level

: (1)Llfe—4-————----—----a-5;--, ________ 37
(2)25 Yrs or‘more——-;-—--—-;;_-____;__34
(3)20 Yrs or more but1 ‘ . o

‘less than 25 yrs=-------===-=-=n--- 32
(4)15 Yrs or more but o v
less .than.20- yrs=========- PR To\
(5)10 Yrs or more but SR
less than 15 YLS=mmmmmm—————— »-_‘_-____24
(6)5 Yrs or more but o
- less than 10 yrg----- B et 17

(7)More than 1 Yr but o
“-less than 5 yrs-------=-=ccemmmo—m- 12




. STATEMENT OF THE CASE A
In the presentenc1ng Report Prepared by the United States Probation Officer
Prior to Petitioner sentenc1ng Petitioner was deemed a career offender within
the meaning of U.S.S.G. section 4Bl.1. Based in Part on Petitioner' s Prior
Convictions for felony offense of possession with intent to deliver cocaine
pursuant to section 481.112(A) of the Texas Health and Safety Code. On December
14, 2015, Petitioner was senténced to 60. mOnths'imprisonment as to drug count” and
120 months as to the gun count to run consecutively. Petitioner career offender
enhanced sentence was afflrmed by the Fifth Circuit, after it had ruled that
prior Texas dellvery convictions no longer qualify under the Federal Controlled -
Substance Act, because it is broader ‘than substance Act. In Texas, for example,
delivery includes an orfer to sell. Ianksley, 845 F 3d 347 (5th Cir. 4016)




" REASONS FOR GRANTING THE PETITION

' Petitioner Asserts and maintains the fact, that this Fifth Circuit relying |

on the reasoning in-Mathis v. Unlted States, 136 S. Ct. 2243(2016) and it' S =

lown decision in United States v. Hlnkles, 832 F 3d 569(5th Cir. 2016). Thls »
Fifth Circuit Court of Appeals decided in Unlted States v. Dantana Tanksley, -
15- 11078(5th Cir. 1/18/2017) that Tanksley's prior conmviction for possession

w1th intent to deliver a controlled substance pursuant ‘to- sectlon 481 112(A)

- did not qualify as a controlled substance for enhancement purposes under
- U.S.S.G. Section 4B1.1 and accordlngly vacated Tanksley s sentence and’ remanded

the case for resentenc1ng

: Accordingly, and based on the’Supreme:C0urts reasoning in Mathis and the

Holding in Tanksley,.Petitioner Prior convictions for possession with intent

“to deliver does not qualify as a controlled substance offense under UASvS'G'

section 4Bl.1 and 4B1.2 and snould not have been used to enhance petitioner

to career offender status and 1ncreased his total offense level and sentence;
" Therefore Petltloner prays that this nlghly Honorable Court w111 grant this
: petltlon and correct thls egreglous error by the Appeals Court. ‘




- In concludlng, as was ‘made . plaln by the Supreme Court 1n Thylor, A Court

‘must use the categorlcal approach for sentence enhancement so that it can

determine the nature of a prior conviction by exammmg the -stature under:
which the conviction was attained. See Taylor v. United States, 110 S. Ct.
2143. See .also Shepard v. United States. 1255 S. Ct. 1254. Accordlngly, petltloner

will maintain this one true fact concerning this case, -which is the fact

:_that the Fifth Circuit Court and the District Court feil under the categorical

approach for sentence enhancements. The Fifth Circuit and the District Court

" never made an inquiry or any effort to determine the nature of petitioners

" prior convictions by examining the status.under which the convictions was
attained. See Tayor v. United States 110 S. Ct. 2143(1990) also, Shepard v.
f‘United.States; 125 S. Ct. 1254(2005). For the reasons stated above this Court

should GRANT the petition tovcorrect'the,Fffth Circuits miSapplicatiOn of

- this Court precedent and it's own precedent in this matter.

CONCLUSION

The petition for a writ of certiorari should be 'gra‘nted.

. Respectfully submitted,

.‘Cedric.Edneyi Z?LWAL;,Cﬁné:/

Date = AT~ Ar20




