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OPINION

HUDSON, JUDGE:

Appellant, Randall Duane Thronebeny, was tried by a jury and

convicted in Oklahoma County District Court, Case No. CF-2015-

6679, of Lewd Acts with a Child Under 16, in violation of 21

O.S.Supp.2013, § 1123(A), After Former Conviction of a Feibny (Lewd

Acts with a Child). In accordance with the jury’s recommendation,

the Honorable Timothy R. Henderson, District Judge, sentenced

Thronebeny to life imprisonment without the possibility of parole.1

1 Throneberry’s trial was bifurcated. During the sentencing phase, the jury 
found that Thronebeny had a prior lewd molestation conviction. As a result, as 
discussed infra, in Proposition II, life without the possibility of parole was the only 
sentencing option available to the jury. 21 O.S.2011, § 51.1a.



Judge Henderson also imposed various costs and fees. Throneberry

now appeals:

FACTS

In August 2015, Gloria Faudoa and her daughter, R.F., who was 

eight years old at'the time, were living with Ms. Faudoa’s niece, 

Elisabeth (Missy) Wiyninger, at 231 - Southeast. 46th Street in
'm, ' >

Oklahoma;City. David Menchaca, Ms. Faudoa’s uncle and.Missy’s 

father, his wife Lorene Menchaca, and Missy’s children also lived at

the residence.

Around the third week of August 2015, Throneberry, who was

a friend of Mr. Menchaca, spent the weekend at Missy’s residence

because he wanted to drink alcohol. Throneberry slept in the living

room on the couch both nights that he stayed there. On his second 

night at the house, R.F. and her mother also slept in the living room—

R.F. on a Itoveseat and her mother in a recliner. In addition, three

other children staying at the house that night slept on the living room

floor on a pallet

That night, after R;F, and the other children had gone to sleep

in the living room, Ms. Menchaca walked into the living room and 

noticed Throneberry standing by the loveseat where R.F: was
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sleeping. He had his hand under R-F.’s blanket. : Throrieherxy 

claimed to be looking for a DVD, and Ms. Menchaca warned him to

stay away from the children. ’Ms. Menchaca testified that R.F’s

mother was asleep in the recliner whenthis tookpld-CC:2, o' ;

The next? morning, August 16, 201S, : R.!F:; . awoke-! to, find

Throneberiy standing at the endlof the loyeseatiby her feet. ;R;F:. fell

back asleep, and when she atvoke the second time, Throneberry was
• . •;

still standing by the loveseat, ’R.F. again fell, asleep, but when she :

awoke the third time, her leg was raised. R.F. tried to lower it; but

Throneberry raised it back up. This happened four separate times.

Throneberry then'put his hand inside R.F/s shorts and placed his i

fingers inside her vagina. Fearful Throneberiy7 would hurt her, R.F.

initially pretended to be asleep. However, wanting him to stop, R.F.

began moving around and managed to roll over to her side.

Throneberry stopped when this occurred and ran to,the bathroom.

R.F. quickly got up and retrieved her iPad .after Throneberry

went into the bathroom. When he came out of ther bathroom/'

Throneberry asked R. F. if she was playing herfavorite game and then

2 Ms. Menchaca testified this took place around 11 p.m. Ms. Faudoa, however, 
testified that she stayed up until three or four in the morning talking with 
Throneberry.
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Iasked if she wanted some gum. R.F. answered affirmatively and then 

tried to wake her mother by asking her to start the water in the 

shower. was hoping'her mother would accompany her to the

i
i
i

i

bathroom so R.F. could lock the bathroom door and tell her what

happened.' However,’her mother, a heavy sleeper due' to taking pain 

medication arid- a sleeping pill, directed’ R.F. to .turn the water on

;

herself. V

After R.F. took a shower, she returned to‘ the living room and

Thronebeny was gone. R.F’s mother told her that Thronebeny had 

gone to church. R.F. then told her mother what Thronebeny had

done to her. Missy, and the Menchaca.s were awakened, and the
5i

police were called. R.F. was taken to Children’s Hospital later that 

morning .where she was examined by a member of the child

i

i

protection team. She was subsequently interviewed by Kara Marts,

a forensic interviewer at the CARE Center, on August 24, 2015.

ANALYSIS •t-

Proposition L- Thronebeny challenges the testimony of Gloriai

Faudoa concerning her daughter R.F.’s demeanor and mental

condition: after the alleged • sexual abuse occurred. Thronebeny

argues this evidence amounted to improper victim impact evidence.
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The admission of evidence lies within the sound discretion of the Mai

court and when the issue is properly preserved'for appellate review: 

we will not disturb the trial court's decision ..absent, an abuse of

discretion. Coddmgton v. State, 2011-OK GR 17, 81 65, 25:4^R,3d 684y

710. The record shows, hbwever.lthatThroneberiy failed to object at

trial to the now challenged testimony. He has: thus waived reviewof

this alleged error for all but plain error. Williamson u. State, 20IS OK

CR 15; SI 12, 422 P.3d 752, 757y Davis o. State, 2018 OK CR 7 SI 14,

419 P.3d 271, 278.

‘To be entitled to relief under the. : plain error , doctrine,.
¥

[Throneberry] must show the existence of an actual error (i.e • i

deviation from a legal rule), that is plain or obvious, and that affects

his substantial rights,: meaning the error affected^ the outcome, of the

proceeding.” Musonda v. State, 2019 OK GR,1, SI 6,. 435 P.3d 694,

696. If these elements are met, plain error will only-be corrected “if

the error seriously affects the fairness,: integrity or public reputation 

of the judicial proceedings; or otherwise represents a miscarriage of

justice.” Id.; Baird v. States2017 OKCR 16, SI 25, 400 P.3d375, 883,

Upon review, we find no error, plain or otherwise, surrounding 

the admission of the challenged testimony of Faudoa. Evidence
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concerning changes, in R.F.’s demeanor and mental condition after 

the sexual abuse was relevant to counter the defense’s theory that

!R.F. was lying and supported R.F.’s credibility. See Frederick v. State,

2001 OK CR 34, T 94, 37 P.3d 908,. 934 (finding no improper victim

impact evidence, per se., was introduced as the’evidence alleged to be
/

victim impact;evidence was admitted for other relevant purposes). 

Moreover, the relevance of this evidence was not substantially
ioutweighed by the danger of unfair prejudice. 12 O.S.2011, §§ 2401

2403. Proposition I is thus denied. :

Proposition IL Throneberry challenges the trial court’s

admission of D.W.’s testimony regarding Throneberry’s sexual abuse 

of her when she was seven years old. The trial court admitted D.W.’s

testimony aS sexual propensity evidence pursuant to 12 O.S.2011, § 

Throneberry asserts the trial court’s admission of D.W.’s2414.3

testimony was more prejudicial than probative. Throneberry

specifically contends the challenged propensity evidence was more 

prejudicial1 than probative because (1) the circumstances of D.W.’s

• ' * ; \
i3 The trial court additionally found D.W.’s testimony was admissible pursuant to 

12 O.S.2011, § 2404(B) as other crimes evidence showing a common scheme. 
Throneberry’s claim, however, focuses on the trial court’s admission of D.W.’s 
testimony as propensity evidence.

6
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abuse were different from those of R.F.; (2) D.W.’s testimony was

presented prior to that of R.F.; and (3) the presentation of D.W.’s

testimony precluded the jury from finding in the sentencing phase of 

trial that Throneberiy had no prior lewd molestation canyictlon.

Throneberry’s failure to make an Objection during trial to the 

challenged propensity evidence limits: oun review to: that of.qnly plain

error.4 Brewer -u. State, 2019 OK GRt23; %A, 450 P.3d 969, 971.

Throneberry fails to meet his heavy-burden of demonstrating plain

error on appeal. See Lamar v. State, 2018 OK CR 8, <31 41 r 419 P;3d

283, 294 (appellant has “the heavy burden of demonstrating plain 

error”,on appeal) (quoting Stewart v. State, 2016 OK CR 9,1 27, 372

P.3d 508, 514). i

Title 12 O.S.2011, § 2414 provides for admission of propensity 

evidence in child 1 molestation cases. Propensity evidence “is 

admissible, and may be considered for its bearing on any matter to

5 ■

4 While Appellant objected to D.W.’s testimony at the close of the pre-trial hearing 
regarding its admissibility, he failed to renew.his objection to the evidence at the 
time it was presented to the jury. See Lowery v. Stcite,12008 0K CR 26, 9, 192
P.3d 1264, 1268 (reviewing for plain error where defense counsel challenged the 
evidence during a hearing, but “failed to renew his objection at the time it was 
actually offered at trial”).
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which it is relevant.” 12 0.3,2011, § 2414. As we recently discussed

in Brewer.

In determining the relevance of propensity evidence, trial . 
courts should consider the following factors: 1) how clearly 
the prior act has been proved; 2) how probative the evidence 
is of the material fact it is admitted to prove; 3) how 
seriously disputed the material fact is;,and 4) whether the 
government can avail itself of any less prejudicial evidence. 
In addition, when analyzing die dangers of > admitting • 
propensity evidence trial courts should consider: 1} how 
likely is it such evidence will contribute to an. improperly 
based jury verdict; and 2) the extent to which such evidence 
will distract the jury from the central issues of the trial. 
Trial courts may consider other relevant matters, including 
the credibility of the accuser in the other act, and must 
ensure that the other acts are shown by clear and 
convincing evidence. i

Id., 2019 OK CR 23, T 6 (internal citations and quotations marks

omitted);

In the present case, the trial court properly held a pre-trial

hearing to address the admissibility of D.W.’s testimony pursuant to

12 O.S.2011, § 2414. Horn v. State, 2009 OK CR 7, <31 40, 204 P.3d

777, 788 (“If the defense raises an objection to the admission of the

propensity evidence, the trial court should hold a hearing, preferably

pre-trial, and make a record of its findings!.]”). B.W. testified at the

hearing. In addition, the State introduced evidence of Throneberry’s

lewd molestation conviction that stemmed from his sexual abuse of

8
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At the conclusion of the hearing, the trial court foundD.W.5

Throneberiy’s prior sexual abuse of D.W. had been shown by clear and

convincing evidence. The trial count further found D.W.’s testimony ;
i

was “very probative” ahd the. “probative value of admitting, this

evidence [was] not substantially 'outweighed by the danger of unfair
• t •

prejudice!.]” In addition, the trial court found that D.W.’s.testimony i
i

:; ;
was admissible pursuant to 12 O.S.2011, § 2404(B) as the. evidence 

“show[ed] both a common; scheme and would, show an identity

relationship!.]” ■

it.

Upon review, we find the trial court committed no. error, plain or

otherwise, in finding the-challenged propensity evidence admissible i

ibased on the clear and convincing evidence set forth by the State.

Moreover, giving the challenged evidence its maximum probative
i

force and minimum reasonable prejudicial value, the probative, value ;

of the propensity testimony was not substantially outweighed by the

danger of unfair prejudice. See Welch v. State, 2000 OK €& 8, It 14, 

2 P.3d 356, 367 (“When balancing the relevancy of evidence 'against

its prejudicial effect, the trial court should give the evidence its

i5 Throneberry was convicted on a plea of guilty to this offense.
9



maximum'reasonable probative force and its minimum ‘reasonable

prejudicial value.”}.

Contrary to Throneberry's assertion on appeal; the similarities

between this case and the circumstances of D.W.’s • abuse are

significant and include: D.W. and R.F. were roughly the same age 

when the abuse occurred; Throneberry was a “friend” of both girls’

families and managed to stay overnight with them; he watched both 

victims as they slept before he actually abused them; and sexual

abuse of both victims involved Throneberry placing his hand inside

their clothing and inserting his fingers into their vaginas. These

similarities reveal a method of operation common with both victims

and are probative and indicative that R.F. did not fabricate the sexual

abuse committed upon her. See Brewer, 2019 OK CR 23, SI 9.

We further reject Throneberry’s claim that R.F.’s testimony was

improperly bolstered by the fact that the jury heard D.W.’s testimony

before hearing that of R.F. D.W. was the State’s first witness at trial.

Because D W. testified before the jury had a chance to evaluate R.F.’s

credibility, Throneberry argues the State , in effect bolstered the 

credibilitynf R.F. Throneberry’s argument is purely speculative and 

conclusory; Moreover, he provides this Court with no authority in
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:support of this contention. This argument is thus so inadequately

developed on appeal as to be waived from our review. Rule 3.5(A)(5),

Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.18,

App. (2019) (requiring argument in support of a proposition of error

supported by citations to; the authorities, statutes and parts of the

record).

. Throneberry likewise fails to provide legal authorityr to support

his argument that admission, of the challenged propensity evidence

precluded the jury from finding during the sentencing phase of trial

that he did not have a prior felony conviction for lewd molestation.6 

Throneberry has therefore waived review of this claim. Rule 3.5(A)(5),

Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.18,

App. (2019). *

Having found no error, plain or otherwise, occurred, Proposition

II is denied.

6 Notably, D.W. never testified That Throneberry was'charged Mth any crime'oh 
that he had a felony conviction stemming from his abuse of her. Moreover, the 
jury was properly instructed pursuant to OlJJI-CR (2d) No. 10-21 that “[t]he, law, 
presumes that the defendant has NOT been previously convicted” and that the 
jury “may consider the previous conviction only if the State has proved, [the 
alleged conviction] beyond a reasonable doubt[.]” 1 
presumed to follow their instructions.” Sanders v. State, 2015 OK CR 11, II 15, 
358 P.3d 280, 285.

(O.R. 188). “Juries are

11
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Proposition III. Throneberry challenges the enhancement of 

his sentence-pursuant'to 21 O.S.2Q11, § 51. la. He argues on appeal 

that his sentence should have been enhanced pursuant to 21

O.S.Supp.2013, § 1123(A)—the statutory provision under which he

was charged.

Throneberry did not raise this specific legal ground in his 

argument .to the trial court.7' Our review on appeal is thus limited to ■

See Tqfolla V; State, 2019 OK CR 15, 1 18, 446 P.3dplain error.

1248, 1258;' We find no error, plain or otherwise, occurred.

Section 51.1a, enacted in 2002, provides:

Any person convicted of rape in the first degree, forcible 
sodomy, lewd molestation or sexual abuse of a child after 
having’been convicted of either rape in the first degree,, 
forcible sodomy, lewd molestation or sexual abuse of a 
child shall be sentenced to life without parole.

By contrast, Section 1123(A), as amended in 2013, provides in

pertinent part:

Except as provided in Section 51*1 a of this title, any
person convicted of a second or subsequent violation of 
this subsection shall be guilty of a felony punishable as 
provided in this subsection and shall not be eligible for 
probation, suspended or deferred sentence.

7 Throneberry challenged the constitutionality of Section 51.1a at trial, but did 
not object based upon the argument he presents here.

12



(emphasis added). The phrase “[ejxcept as provided in Section 51.1a

of this title” was added in 2013, and specifically directs the State to

Section 51.1a for punishment enhancement > in cases where the

defendant is a repeat violator of Section IT 23(A) .
’>

There can never be a situation where Section 51.1a does not

apply if a defendants current and'prior convictions are both for the

lewd and/or indecent acts proscribed by Section 1123(A) (as opposed^

to the lewd and indecent proposals also proscribed by-Section; 

1123(A)). Thus, with regard to these offenses, the enhancement
!

provisions of Sections 1123(A) and 51.1a are irreconcilable, and the

later-enacted statute controls. 75 O.S.2011, § 22;8 State v. District !

Court of Oklahoma County, 2007 OK CR 3, SI 18, 154 P.3d 84, 87-88

(finding where reconciliation of two statutes is unfeasible! the later

enacted statute controls).

The 2013 amendment to Section 1123 was the latest enactment

and expresses the Legislature’s current intention, i.e., that

Section 22 provides:
If the provisions of any code, title, chapter or article conflict with or 
contravene the provisions of any former code, title, chapter or 
article, the provisions of the latter code, title, chapter or article must 
prevail as to all matter and questions arising thereunder out of the 
same subject matter.

8
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punishment enhancement for repeat offenders of Section 1123 be

Throneberry’s sentence was thuspursuant to Section 51.1a. 

property enhanced. Proposition III is denied.

Proposition 3TV, At the conclusion of the sentencing stage of 

trial, the juiy was instructed that Throneberiy’s punishment must 

be set at life without the possibility of parole if they found 

Throneberry had previously been convicted of lewd molestation. The
s

jury was further instructed that they could impose a fine not 

exceeding $10,000.00.9 Throneberry objected to this instruction 

arguing that Section 51.1a violates due process as it precludes the 

jury from determining punishment in violation of Hicks v. Oklahoma,

447 U.S. 343, 100 S. Ct. 2227 (1980). Throneberry reasserts this

claim on appeal.

Throneberry’s reliance on Hicks is misplaced. As this Court

observed in Swart v. State:

Hicks did not establish a constitutional right to a jury's 
assessment of punishment; rather, Hicks states that due 
process is offended if an accused is arbitrarily deprived of 
a right granted by state statute. Id.[, 447 U.S.] at 346, 100 
S. Ct. at 2229. “[T]he extent of [an] appellant’s

9 The jury was also instructed that if they found Throneberry had no prior lewd 
molestation conviction., the punishment range was not less than twenty-five 
years nor more than life imprisonment and that they could impose a fine not to 
exceed $10,000.00.

14
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constitutional right to be sentenced by a jury turns on the 
extent to which the Oklahoma state legislature has created 
such a right.” Drenncn v. Hess, 642 F.2d 1204; 1205 (10th 
Cir.1981). The decision whether to establish, expand, or 
limit such a statutorily created right is purely within the 
authority of the Legislature. It is only when such a right 
has been established by the Legislature, and then is 
subsequently abrogated in an improper manner by state 
officials, that federal due process is offended. Accord 
Drennon v. Hess, supra.

:

Swart v. State, 1986 OK CR 92, 5 7, 720 P.2d 1265, 1268 (internal

footnote omitted).

Sentencing in Oklahoma is a matter of statute. Oklahoma’s

statutory right to jury sentencing lies in 22 O.S. 2011, § 926.1.10 Luna

v. State, 2016 OK CR 27, SI 17, 387 P.3d 956, 961 (“Jury sentencing is
, ; i • t .

a statutory right in Oklahoma.”); see also Clemons v. Mississippi, 494

U.S. 738, 746, 110 S. Ct. 1441, 1447 (1990) (There is no federal

constitutional right to jury sentencing under the Sixth Amendment).

Moreover, just as the right to jury sentencing in Oklahoma was 

legislatively created, “[t]he matter of defining crimes and fixing the
!f' r

/. ■ V:/,. o ■

:.h;k v jcn

In all cases of a Verdict of conviction for any offense against any of 
the; laws of the State of Oklahoma, the jury may, and shall upon the 
request of the defendant assess and declare the punishment in their 
verdict within the limitations fixed by law, and the court shall render 
a judgment according to such verdict, except as hereinafter 
provided.

10 Title 22 O.S.2011, § 926.1 provides: - • .!
t ' :
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degrees of punishment is one of legislative power.” Salyers v. State,
I

1988 OK CR 88, <3L7, 755 P.2d 97, 100. See also Rea v. State, 2001 !

OK CR 28, $ 5, 34 P.3d 148, 149 (“Legislatures, not courts, define 

punislimeht.”)« It thus stands to reason that the Legislature has the 

authority to constrict a defendant’s statutorily created right to jury, 

sentencing through the sentencing scheme it- promulgates.= Swart, I

1986 OK CR 92, SI 7, 720 P.2d at 1268.
!1 As to the punishment for a second conviction under 21 

O.S.Supp.2Q13, § 1123, tile Legislature, by directing punishment 

enhancement pursuant to 21 O.S.2011, § 51. la, has confined the 

scope of punishment to a sentence of life without parole. Arid in 

doing so, the Legislature decidedly limited Throneberry’s statutory 

right to be sentenced by a jury. Therefore, as Throneberry’s statutory 

right to jury sentencing was not abrogated in any manner, no due 

process violation occurred. Proposition IV is denied.

Propositions V and VL In his final twro propositions of error, 

Thronebeny further challenges his mandatory life without parole 

sentence arguing his sentence violates the Eighth Amendment as it 

is: (1) grossly disproportionate to the crime that was committed; and

i

(2) excessive.
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The concept of proportionality is central to. both Throrieberry’s
?•*

claims. In Proposition V, Throneberry . specifically argues Section

51.1a erroneously removed all discretion from, the jury and the court.

to set a proportionate sentence^ considering ,the . facts, and the

circumstances of each particular case,vHe> thus contends this lack of

discretion renders his; sentence unconstitutional. He expands -upon

this argument further in Proposition W, arguing that ©hlahpma-s

“shock the conscience” standard falls short of the proportionality

review guaranteed by the Eighth Amendment and the Supreme Court i

in Solem v. Helm, 463 U.S. 277, 289, 103 S. Ct. 3001 (1983).

This Court has not previously addressed a claim that Section

51.1a violates the Eighth Amendment. For the reasons; set forth

below, we find Throneberry’s mandatory life without parole sentence

pursuant to Section 51..1a is not violative of the Eighth Amendment.

While his sentence is severe, it is not “grossly; disproportionate” to

the crime. Nor does it ‘‘shock the conscience” of this Courts x !

“The Eighth Afnendment. . , contains'a harrow.proportionality

principle’ that ‘applies to noncapital sentences.’” Eiving.uyCalifornia,

538 U.S. 11, 20, 123 S. Ct. 1179, 1185 (2003) (quoting Harmelin v.

Michigan, 501 U.S. 957, 996-997, 111 S. Ct. 2680 (1991) (Kennedy

17



J., concurring in part and concurring in judgment)). It “does not 

require strict proportionality between crime and sentence. Rather, it

forbids only extreme sentences that are ‘grossly disproportionate’ to

the crime J' HarmeUn, 501 U.S. at 1001, ill S. Ct. at 2705. In

addition, the Supreme Court has not extended the line requiring

“individualized sentencing” beyond capital cases. Haimelm, 501 U.S.

at 996, 111 S. Ct. at 2702; see also Lockett v. Ohio, 438 U.S. 586,

602, 98 S. Ct. 2954, 2963 (1978). Mandatory sentences in noncapital

cases are therefore constitutionally permissible. Dodd v. State, 1994

OK CR 51, % 13, 879 P.2d 822, 826 (citing Harmelin, 501 U.S. at 994-

95, 111 S.'-Ct. at 2701 (“mandatory penalties may be cruel, but they

are not unusual in the constitutional sense, having been employed

in various forms throughout our Nation’s history”)).

Moreover, as noted supra, “the length of the sentence actually

imposed is purely a matter of legislative prerogative.”11 Rummel v.

Estelle, 445 U.S. 263, 274, 100 S. Ct. 1133, 1139 (1980). See, also

Rea, 2001 OK CR 28, 1 5, 34 P.3d at 149 (“Legislatures, not. courts,

11 An Eighth Amendment principle of “gross proportionality” would come into 
play, however, in extraordinary cases. Rummel v. Estelle, 445 U.S. 263, 274 n. 11, 
100 S. Ct. 1133, 1139 n.ll; see also Lockyer v. Andrade, 538 U.S. 63, 77, 123 
S. Ct. 1166 (2003) (“gross proportionality” principle “reserves a constitutional 
violation for only the extraordinary cases.”).

18



define punishment”). The Supreme Court, has repeatedly

emphasized the importance of judicial deference ; to legislative policy

choices. Ewing, 538 U.S. at 23, 123 S. Ct. at; 1186-87yHarmelin, 501

U.S. at 998-99, 111 S. Ct. at.2.7Q3-04 (Kennedy* J;y. corfeurring in

part and concurring;in! the judgment) i Rimuftek -445 sUtSv/at 274-75,

100 S. Ct. at 1139-1140. See ,also Appleggiev. State, 1995 OK-CR

49, Sf. 9, 904 P,2d 130, 134* With.specific regard to recidivist statutes,

the Supreme Court has recognized that states have a “public-safety

interest in incapacitating and deterring recidivist felons[.]” ,Ewing, 538

U.S. at 29, 123 S. Ct. at 1190. See alsoRiimmel, 445 U.S. at 278, 100

S. Ct. at 1141 (recidivist statutes are “a societal decision that when [a

prior felon] commits yet another felony, he should be subjected to the
\ c

admittedly serious penalty”). . 1

While life without parole is a severe penalty, ; this Court has

upheld similar sentences for drag offenses. See Ott v. State,' 1998 OR

CR 51, SI 12, 967 P;2d 472, 477; Dodd, 1994 OK CR 51; SI 12-17, 879

P.2d at 826-27. Moreover; through its- enactment of enhancement

provisions over the years, the Oklahoma Legislature. _has clearly
-1c.:

indicated a “particular intent to protect children?’ from sexual abuse.
■!

Applegate, 1995 OK CR 49, SI 9, 904 P.2d at 134; see also 21

19



O.S.Supp.1992, § 1123(A); 210.S.Supp.2002, § 51.1a; 21 O.S2013,

§ 1123 (directing enhancement pursuant to Section 51.1a when the 

defendant has a prior lewTd.molestation conviction). We cannot find 

that the Oklahoma Legislature was . unreasonable when it set the 

punishment at life without parole for second time offenders of certain

enumerated sexual offenses. 210.S.2011,, §.51..1 .a. See MbKune v.
.i

Lite, 536 U S. 24, 32, 122 S. Ct. 2017, 2024 (2002) (plurality opinion)

(“Sex offenders are a serious threat in this Nation.”).

Moreover, upon review, we find this is not one of the rare

“extraordinary” cases in which relief based upon gross

disproportionality is warranted. See Maxwell v. State, 1989 OK CR

22, <J[ 11,..775 P.2d 818, 820 (rejecting “proportionality” review for

sentences except in “cases involving life sentences without the

possibility of parole”). The crime of Lewd Acts with a Child under 16 

is an extremely serious offense. Throneberry, thirty-eight years old

a childat tire time of this offense, is a repeat child molester, i.e •»

sexual predator. Through his recidivism—his second offense being

essentially a replication of his previous lewd molestation offense—he

has demonstrated that he poses a grave risk to children. See United

States v. Kebodeaux, 570 U.S. 387, 395-96, 133 S. Ct. 2496, 2503-

20



2504 (2013) {“recidivism rates among sex offenders are higher than

the average for other types of criminals”); McRune, 536 U.S. at 33,

122 S. Ct. at 2024 (sex offenders are “much more likely than ■ any

other type of offender to be rearrested for a new rape or sexual

assault.”). Moreover, Throneberiy’s targeted victims were young,

vulnerable girls. D.W. was seven years old .when Throneberry
•V’

molested her and R.F. was eight years old. ^ All things considered'> •

IThroneberry’s sentence is not “grossly disproportionate” to the crime

he committed. Nor does his sentence shock the conscience of this

Court. See Baird, 2017 OK CR 16,1 40, 400 P:3d at 886 (“This Court

will not modify a sentence within the statutory range unless,

considering all the facts and circumstances, it shocks our

conscience.”); Rea, 2001 OK CR 28, SI 5, 34 P.3d at 149 (declining to

abandon our “shock the conscience” standard of sentence review in

favor of a “proportionality” standard on the basis that “[l]egislatures,

not courts, define punishment”). Propositions V and M are thus

denied.

DECISION i

The Judgment and Sentence of. . the District Court is

AFFIRMED. Pursuant to Rule 3.15, Rules of the Oklahoma Court of

21



Criminal Appeals, Title 22, Ch.18, App. (2020), the MANDATE is

ORDERED issued upon the delivery and filing of this decision.
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“i/

LEWIS, PRESIDING JUDGE, SPECIALLY CONCURRING:

I concur in the Court’s conclusion that Appellant’s sentence for
, t • ■■ >

lewd acts with a child in violation of 21 O.S.Supp.2013, section 

1123(A), after a former conviction of lewd' acts with a child, was

properly enhanced to the mandatory life without parole provided by
' - ; '

21 O.S.2011, section 51. la. I also agree that the distinct crimes of 

lewd or indecent proposals or enticements to children (hereafter, just 

lewd or indecent proposals)—the crimes defined at sections 1123

(A)(1) and (A)(3)—are at least sometimes subject to different
i

sentencing treatment than the lewd or indecent acts prohibited in

sections 1123(A)(2), (A)(4), and (A)(5).

This interpretive insight makes sense of the Legislature’s use of

the phrase “lewd molestation” in both the “85% Rule” and 21

section 51.1a, and points us toward a properO.S.2011,

understanding of the formidable penalty clauses of section 1123(A) 

itself. I do not join the majority’s conclusion that section 1123(A)’s

penalty provisions are irreconcilable with either section 51.1a or

other applicable sentencing statutes. The Court can derive the

correct penalties from this statute by recognizing that phrases like



i

“second or subsequent violation” and “third or subsequent violation”

carry no feed legislative meaning, and should {if possible) be

interpreted within the context of the relevant sentencing statutes as

a whole,

The enhanced penalty provisions of section 1123(A)1 must be !:

Iread not only in context, with, the proviso, “Except as provided in
i

1The entire penalty provision in section 1123(A) reads as follows, with the 
language most pertinent to this discussion in boldface type:

Any person convicted of any violation of this subsection shall be 
punished by imprisonment in the custody of the Department of 
Corrections for not less than three (3) years nor more than 
twenty (20) years, except when the child is under twelve (12) 
years’ of age at the time the offense is committed, and in such case 
the person shall, upon conviction, be punished by imprisonment in 
the custody of the Department of Corrections for not less than 
twenty-five (25) years. The provisions of this subsection shall not 
apply unless the accused is at least three (3) years older than the 
victim, except when accomplished by the use of force or fear. Except 
as provided in Section 51.1a of this title, any person convicted of 
a second or subsequent violation of this subsection shall be 
guilty of a felony punishable as provided in this subsection and 
shall not he eligible for probation, suspended or deferred 
sentence. Except as provided in Section 51.1a of this title, any 
person convicted of a third or subsequent violation of this 
subsection shall be guilty of a felony punishable by imprisonment 
in the custody of the Department of Corrections for a term of life 
or life without parole, in the discretion of the jury, or in case the 
jury fails or refuses to fix punishment then the same shall be 
pronounced by the court. Any person convicted of a violation of this 
subsection after having been twice convicted of a violation of 
subsection A of Section 1114 of this title, Section 888 of this 
title, sexual abuse of a child pursuant to Section 843.5 of this

2



*

Section 51. la of this title,” but also with at view to their effects on the 

general enhancement statutes for violent felony offenders in sections •

51.1 (A) (1) and 51.1(B).2 C onsidered as a whole, these provisions set

forth a coherent set of specific enhancements for specific violations

of section 1123 by specific kinds of offenders;

-‘‘Lewd molestation,” (lewd or: indecent' acts with a child) is 

defined by name as an 85% crime;3 and when committed after even

i

i

one conviction of a sex crime enumerated in section 51.1a (first 

degree rape, forcible sodomy, lewd molestation, or sexual abuse of a 

child) carries a mandatory term of life without parole. In this light, 

section 1123(A)’s reference to a “second or subsequent violation of
V ■’ *

this subsection” clearly does not refer to a second or third conviction

i

:
v ■■: ;■

:

title, or of any attempt to commit any of these offenses or any 
combination of convictions pursuant to these sections shall be 
punished by imprisonment in the custody of the Department of 
Corrections for a term of life or life without parole. ,

2 Under 57 O.S.2011, section 571, both “lewd or indecent pfop6siti6h,, and’“lewd 
or indecent act” with a child under sixteen ard “violent” offenses, and thus are 
subject to enhancement Under the general provisions of 21 O.S.2011, sections 
51.1(A)(1) and (B), in the absence of the more specific penalty enhancements 
sometimes provided in section 1123(A).

321 O.S.Supp.2019, § 13.1(18).

3

i



Such a reading would be absurd in light ofof lewd molestation.

section 51.1a,

Section 1123(A) instead uses the phrases “second or

subsequent violation of this subsection” and “third or subsequent

violation of , this subsection," to mean certain violations of section l

1123(A) committed after former conviction of either one, or two or 

more, iior$$l.la felonies.; Thus, a conviction of lewd molestation or

lewd or indecent proposal after one former non-51,la felony

conviction is punishable “as provided in this subsection,” by applying

the general enhancement for a second, violent felony conviction

provided by section 51.1(A)(1).4 The enhanced penalty range is thus

4 This reading gives consistent effect to, rather than creating conflict with, 21 
O.S.Supp.2019, section 51.1(A)(1), which says, in pertinent part:

[EJvery person who, having been convicted of any felony, commits 
any crjme after such conviction, within ten (10) years -of the date 
following the completion of the execution of the sentence ... is 
punishable therefor as follows:

1. If the offense for which the person is subsequently convicted is an 
offense enumerated in Section 571 of Title 57 of the Oklahoma. 
Statutes and the offense , is punishable by imprisonment in the 
custody of the Department of Corrections for a term exceeding five 
(5) years, such person is punishable by imprisonment in the custody, 
of the Department of Corrections for a term in the range of ten (10) 
years to life imprisonment (emphasis added).

4



t •

I

i
i
:

10 years to life imprisonment, with the added proviso from section

1123(A) that such a sentence “shall not be eligible for probation, i

suspended, or deferred sentence.”

The remaining provisions of section 1123(A), thereafter, treat

lewd molestation and' lewd or. indecent- proposals differently in

understandable ways. ; A ‘‘third or subsequent violation” of section 

1123(A) is best understood as a conviction for lewd molestation after 

two or more prior non-51.1a convictions* and is made punishable by

“life or life without parole,” an understandably harsher increase from

the general enhancement range (20 years to life) for a third, violent
ifelony offense under section 51.1(B).5

But why read the phrase “third or subsequent violation” as 

limited to lewd molestations committed by twice-convicted felons? !

;

•• .v -
5 21 O.S.Supp.2019, section 51.1(B) provides, in pertinent part: r ; i

Every person who, having been twice convicted of felony. offenses, 
commits a subsequent felony offense which is an offense 
enumerated in Section 571 of Title 57 of the Oklahoma» StatuMs/ 
within ten (10) years of the date following the: completion of -the^ 
execution Of the sentence, and againfet^whom1 the-district attorney’ 
seeks to enhance punishment pursuant to-this section of law, is 
punishable by imprisonment in the custody of'the Department of 
Corrections for a term in the range of twenty (20) years to life 
imprisonment (emphasis added).

5



I
I
I
j

.1

;
Because this construction permits sensible application of the 

otherwise somewhat perplexing final sentence of section 1123(A),
!
i
;:

which provides, in pertinent part:

Any person convicted of a violation of this subsection after ; 
having been twice convicted of a violation of subsection A 

of Sectidn 1114 of this title [that is, first degree rape], 
Section 888 of this title [that is, forcible spdomy], sexual 

abuse of a child pursuant to Section 843.5 of this title, or 

of any ^attempt to commit any of these offenses or any 

combination of convictions pursuant to these sections 

shall be punished by . . . life or life without parole 

(emphasis added).

By process of elimination, the “violation of this subsection”

!
i

i
;

!

mentioned in this sentence cannot mean lewd molestation after two

former convictions (or combinations of convictions) of first degree
c ■

That crime is alreadyrape, forcible sodomy, or sexual abuse:

punishable (after even one prior conviction of these enumerated
[

types) by a mandatory life without parole in section 51.1a.
:

Nor can it mean lewd molestation or lewd or indecent proposal

after two or more prior, ordinary felony convictions. The former (lewd

molestation) is a “third or subsequent violation” already punishable

by “life or life without parole” in the earlier text. The latter (lewd or

indecent proposal), by inference, remains punishable at 20 years to

6
i
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S' ' ft

i

life under section 51.1 (B)so that this final sentence can be given its

intended effect punishing a lewd'or indecent proposal by someone

twice-convicted of these enumerated; sex .crimes with life or life

without parole. i

The specific “violation of this subsection” in this last sentence
' v

♦

therefore means the crime of lewd or indecent proposal, when

committed after two or more convictions of any combination of first
i

degree rape, forcible sodomy, or sexual, abuse; and is here made
i . ...

punishable by “life or life without parole.” With this reading, we effect 

the Legislature’s understandable intent to provide a minimum of life,

!
i

I

i

;

or life without parole, rather than the general range of 20 years to life

that would otherwise apply under section 51.1(B).

This construction gives full effect to the express penalty

provisions in section 1123(A), producing a matrix of penalties ■

t . ■ v

logically consistent with distinctions made elsewhere by the

Legislature between lewd molestation and lewd or indecent proposal,
;; -v; ..

to wit:

• Lewd molestation, in violation of § 1123(A)(2), (4), (5)
rh

o unenhanced: 3 to 20 years;

o victim under 12: not less than 25 years;

7



o after a former enumerated 51.1 a conviction: life without 

parole;

o after 1 former non-Sl.la felony conviction: 10 years to 

. life;7

o after 2 or more former non-51.1 a felony convictions: life, 
or life without parole.

• Lewd or indecent proposal, in violation of § 1123(A)(1), (3)

o unenhanced: 3 to 20 years;

o victim under 12: not less than 25 years;

o after 1 former felony conviction: 10 years to life;

o after 2 or more felony convictions: 20 years to life;

o after 2 or more convictions (or combination of 

convictions) of first degree rape, forcible sodomy, or 

sexual abuse: life, or life without parole.

In this way, the sentencing provisions of section 1123(A) can be

applied in conjunction with other relevant sentence enhancement

provisions in sections 51.1a, 51.1(A)(1), and 51.1(B).

8



K, 4

LUMPKIN, JUDGE: SPECIALLY CONCUR
,/t '

I concur in affirming the Judgment and Sentence. However I
■ 7: -•\c. ■ -i- .• : ! vO 'v -

write separately to emphasize that this Court does not engage in a

proportionality review v ofMsentendes recommeiided by juries and

imposed by judges. As we explained in Rea v. State, 2001 OK CR 28, 34
■ ;; rvr:-

P.3d 148:
sivi; ;. I-’;

h.r-(
the “preeminent requirement” in fashioning proper 
appellate review of sentences is to respect and give purpose 
to the sentencing scheme promulgated by the legislature. 
Legislatures, not courts, define punishment. . V . Oklahoma 
law permits the sentencing body (judge or jury) to impose a 
sentence anywhere within a specified statutory range. 
Given that our state legislature has afforded such broad 
discretion to the sentencer, our "shock the conscience" 
standard provides an appropriate scope of review.

j

2001 OK CR 28, *| 5, 34 P.3d at 149 (internal citations omitted). 

The opinion recognizes the rare case where the . Eighth 

Amendment principle of “gross proportionality” would be at issue.

However, we must remember such cases are extremely exceptional,
< \ ■,

“hen’s-teeth” rare, and such a proportionality review is not applicable 

in the average case.

:

1





4- Amendment V. Grand Jury Indictment for Capital Crimes; Double Jeopardy; Self-Incrimi... Page 1 of 2

r nv 
i

Amendment V. Grand Jury Indictment for Capital Crimes; Double Jeopardy; Self-Incrimination; Due
USCA CONST Amend. V full text United States Code Annotated Constitution of the United States (Approx. 2 pages)

l
United States Code Annotated 

Constitution of the United States 
Annotated

Amendment V. Grand Jury; Double Jeopardy; Self-Incrimination; Due Process; 
Takings

5

U.S.C.A. Const. Amend. V full text

Amendment V. Grand Jury Indictment for Capital Crimes; Double 

Jeopardy; Self-Incrimination; Due Process of Law; Takings without Just
Compensation

Currentness

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval 
forces; or in the Militia, when in actual service in time of War or public danger; nor shall any 
person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall private property be taken for public 
use, without just compensation.

<Historical notes and references are included in the full text document for this
amendment

<For Notes of Decisions, see separate documents for clauses of this
amendments

<USCA Const. Amend. V-Grand Jury clause>
<USCA Const. Amend. V-Double Jeopardy clause>
<USCA Const. Amend. V-Self-Incrimination clause>

<USCA Const. Amend. V-- Due Process clause>
<USCA Const. Amend. V--Takings clause>

HISTORICAL NOTES

Proposal and Ratification

The first ten amendments to the Constitution were proposed to the Legislatures of the 
several states by the First Congress on September 25, 1789, and were ratified on

https://nextcorrectional.westlaw.com/Document/N9E74A8E09DFAllD8A63DAA9EBCE... 2/26/2020

https://nextcorrectional.westlaw.com/Document/N9E74A8E09DFAllD8A63DAA9EBCE


Amendment V. Grand Jury Indictment for Capital Crimes; Double Jeopardy; Self-Incrimi... Page 2 of2 *

December 15, 1791. For the states which ratified these amendments, and the dates of 
ratification, see Historical Notes under Amendment I.

U.S.C.A. Const. Amend. V full text, USCA CONST Amend. V full text
Current through P.L. 116-91. Some statute sections may be more current, see credits for
details.

End of 
Document

© 2020 Thomson Reuters. No claim to original U.S. Government Works.
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* AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCE... Page 1 of 3

,. i o' V - 
.-Vv. ,.U 1

> 1 S

WESTLAW
AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS; EQUAL PROTEC'
USCA CONST Amend. XIV-Full Text United States Code Annotated Constitution of the United States (Approx. 2 pages)

: United States Code Annotated 
Constitution of the United States 

Annotated
Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal 
Protection; Apportionment of Representation; Disqualification of Officers; Public 
Debt; Enforcement

i

l

U.S.C.A. Const. Amend. XTV-Full Text

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; 
DUE PROCESS; EQUAL PROTECTION; APPOINTMENT OF 

REPRESENTATION; DISQUALIFICATION OF OFFICERS; PUBLIC
DEBT; ENFORCEMENT

Currentness

Section 1. All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein they reside. 
No State shall make or enforce any law which shall abridge the privileges or immunities of 

' citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to 
their respective numbers, counting the whole number of persons in each State, excluding 
Indians not taxed. But when the right to vote at any election for the choice of electors for 
President and Vice President of the United States, Representatives in Congress, the 
Executive and Judicial officers of a State, or the members of the Legislature thereof, is 
denied to any of the male inhabitants of such State, being twenty-one years of age, and 
citizens of the United States, or in any way abridged, except for participation in rebellion, or 
other crime, the basis of representation therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole number of male citizens twenty-one 
years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of 
President and Vice President, or hold any office, civil or military, under the United States, or 
under any State, who, having previously taken an oath, as a member of Congress, or as an 
officer of the United States, or as a member of any State legislature, or as an executive or

https://nextcorrectional.westlaw.com/Document/N9EBC60409DFAl 1D8A63DAA9EBCE... 2/26/2020
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCE... Page 2 of 5 -
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judicial officer of any State, to support the Constitution of the United States, shall have 
engaged in insurrection or rebellion against the same, or given aid or comfort to the 
enemies thereof. But Congress may by a vote of two-thirds of each House, remove such 
disability.

Section 4. The validity of the public debt of the United States, authorized by law, including 
debts incurred for payment of pensions and bounties for services in suppressing 
insurrection or rebellion, shall not be questioned. But neither the United States nor any

- State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or emancipation of any slave; but all

- such debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article.

!

<Section 1 of this amendment is further displayed in separate documents 
according to subject matter,>

<see USCA Const Amend. XIV, § 1-Citizens> -N'C\r7/\{r<see USCA Const Amend. XIV, § 1-Privileges> . iJ-,, l

<see USCA Const Amend. XIV, § 1-Due Proc>

<see USCA Const Amend. XIV, § 1-Equal Protect>

<sections 2 to 5 of this amendment are displayed as separate documents,>

<see USCA Const Amend. XIV; § 2,>

<see USCA Const Amend. XIV, § 3,>

<see USCA Const Amend. XIV, § 4,>

<see USCA Const Amend. XIV, § 5,>

HISTORICAL NOTES

Proposal and Ratification

This amendment was proposed to the legislatures of the several States by the Thirty-ninth 
Congress, on June 13, 1866. On July 21,1868, Congress adopted and transmitted to the 
Department of State a concurrent resolution, declaring that “the legislatures of the States of 
Connecticut, Tennessee, New Jersey, Oregon, Vermont, New York, Ohio, Illinois, West 
Virginia, Kansas, Maine, Nevada, Missouri, Indiana, Minnesota, New Hampshire, 
Massachusetts, Nebraska, Iowa, Arkansas, Florida, North Carolina, Alabama, South 
Carolina, and Louisiana, being three-fourths and more of the several States of the Union, 
have ratified the fourteenth article of amendment to the Constitution of the United States,

https://nextcorrectional.westlaw.com/Document/N9EBC60409DFAllD8A63DAA9EBCE... 2/26/2020
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'•©

duly proposed by two-thirds of each House of the Thirty-ninth Congress: Therefore, 
Resolved, That said fourteenth article is hereby declared to be a part of the Constitution of 
the United States, and it shall be duly promulgated as such by the Secretary of State.” The 
Secretary of State accordingly issued a proclamation, dated July 28, 1868, declaring that 
the proposed fourteenth amendment had been ratified by the legislatures of thirty of the 
thirty-six States. The amendment was ratified by the State Legislatures on the following 
dates: Connecticut, June 25,-1866; New Hampshire, July 6, 1866; Tennessee, July 19, 
1866; New Jersey, Sept. 11, 1866; Oregon, Sept. 19, 1866; Vermont, Oct. 30, 1866; Ohio,

> : Jan. 11, 1867; New York, Jan. 10,1867;' Kansas, Jah. ft, 1867; Illinois, Jan. 15, 1867;
■ West VirginiaT Jan. 16, 1867; Michigan,'Jan: 16> 1867; Minnesota, Jan. 16, 1867; Maine, 

Jan. 19, 1867; Nevada, Jan/22, 1867; Indiana, Jan. 23, 1867; Missouri,’Jan. 25, 1867; 
Rhode Island, Feb. 7, 1867; Wisconsin, Feb. 7,1867; Pennsylvania, Feb. 12, 1867; 
Massachusetts, Mar. 20, 1867; Nebraska, June 15, 1867; Iowa, Mar. 16, 1868; Arkansas, 
Apr. 6, 1868; Florida, June 9, 1868; North Carolina, July 4, 1868; Louisiana, July 9, 1868; 
South Carolina, July 9, 1868; Alabama, July 13, .1868; Georgia, July.21,; 1868. Subsequent 
to the proclamation the following States ratified this amendment: Virginia, Oct. 8, 1869; 
Mississippi, Jan. 17, 1870; Texas, Feb. 18, 1870; Delaware, Feb. 12, 1901; Maryland, Apr. 
4, 1959; California, May 6, 1959; and Kentucky, Mar.- 18, 1976.

The Fourteenth Amendment originally was rejected by Delaware, Georgia, Louisiana, North 
Carolina, South Carolina, Texas and Virginia. However, the State Legislatures of the 
aforesaid States subsequently ratified the amendment on the dates set forth in the 
preceding paragraph. Kentucky and Maryland rejected this amendment on Jan. 10, 1867 
and Mar. 23, 1867, respectively.

The States of New Jersey, Ohio and Oregon “withdrew” their consent to the ratification of 
this amendment on Mar. 24, 1868, Jan. 15, 1868, and Oct. 16, 1868, respectively.

The State of New Jersey expressed support for this amendment on Nov. 12, 1980.

Ohio and Oregon reratified the amendment on March 12, 2003, and April 25, 1973, 
respectively.

U.S.C.A. Const. Amend. XIV-Full Text, USCA CONST Amend. XIV-Full Text
Current through P.L. 116-91. Some statute sections may be more current, see credits for
details.

End of 
Document
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his truth and veracity. Roldan v. State. OMa.Crim.App., 762 P.2d 285 (1988). Infants e~ 
1749; Sex Offenses &» 304

Conviction for two counts of lewd molestation was supported by testimony of female 
relative of defendant as to two incidents which occurred when she was nine years old. 
Collins v. State, Okla.Crim.App., 751 P.2d 200 (1988). Infants e* 1746; Sex Offenses e»

800 (1988). Infants e~ 1753(2); Sex Offenses 304

State's burden of proof in prosecution for lewd and indecent acts with a child under the 
age of 16 is a sufficient safeguard against possible fabrication so that there is no per se 
rule of corroboration in lewd molestation cases. Jones v. State, OMa.Crim.App., 765 P.2d 
800 (1988). Infants 1753(2); Sex Offenses e~ 309

Conviction for indecent or lewd proposal to a child can be sustained upon uncorroborated 
testimony of the prosecuting witness unless such testimony appears incredible and so 
unsubstantial to make it unworthy of belief. Roldan v. State, Okia.Crim.App., 762 P.2d 285 
(1988). Infants 1753(2); Sex Offenses 304

Testimony of minor victim of lewd molestation and sodomy was not required to be 
corroborated since minor's testimony was lucid, clear and devoid of ambiguity. Salyer v.
State, Okla.Crim.App., 761 P.2d 890 (1988). Infants a- 1753(2); Sex Offenses a- 304

Testimony of minor victim of lewd molestation and sodomy was sufficiently corroborated, if \ 
such corroboration was required, by evidence of minor's personality and behavior changes i 
after attack. Salyer v. State, OMa.Crim.App., 761 P.2d 890 (1988). Infants 1753(2); Sex 
Offenses 309

Five-year-old victim was riot an accomplice to lewd molestation of herself; thus, 
corroboration of her testimony by other evidence tending to connect defendant with 
commission of offense was not required for conviction. Eide v. State, Okla.Crim.App., 551 
P.2d 275 (1976). Criminal Lav/ o- 507(7)

Thirteen-year-old complaining witness' testimony thathe accepted ride in defendant's 
automobile, that defendant threatened him with his fist and fondled his private parts was 
neither improbable nor contradictory and did not require corroboration by additional 
evidence as to the principal facts in order to sustain conviction of lewd molestation of a 
child under age 14. Still v. State, Okla.Crim.App., 484 P.2d 549 (1971). Infants <*. 1749;
Sex Offenses •'** 276; Sex Offenses 304

V\//
V

256

Testimony of five-year-old victim that defendant removed victimfs pants and underwear, 
placed his hands and mouth on victinfs penis and corroborating testimony that other 
witnesses observed victim with his pants down, followed defendant into an adjoining 
bedroom and saw him trying to fasten his pants, was sufficient to support defendant's 
conviction of lewd molestation. Weeks v. State, Okla.Crim.App., 745 P.2d 1194 (1987). 
infants e» 1749; Infants 1750; Sex Offenses *» 258; Sex Offenses 309

Defendant’s statement to 15-year-old prosecutrix, “I want to make love to you," was oral 
lewd or indecent proposal to have unlawful sexual relations, for purposes of this section 
prohibiting any person over 18 years of age from knowingly and intentionally maMng any 
oral or written lewd or indecent proposal to any child under 16 years of age for child to 
have unlawful sexual relation or sexual intercourse with any person, particularly where 
coupled with defendant's statement that he was going to do it anyway and defendant's 
continual Mssing and fondling of prosecutrix. Reed v. State, Okla.Crim.App., 718 P.2d 373 
(1986). Infants 1746; Sex Offenses o~ 258

Evidence, including testimony of an eyewitness, was sufficient to sustain conviction of 
lewd molestation of a nine-year-old deaf female despite claim that defendant had merely 
attenpted to contort and assist what he thought to be a lost child. Abbott v. Stale, 
OMa.Crim.App., 655 P.2d 558 (1982). Sex Offenses a» 259

Evidence, including evidence that defendant asked 13-year-old child "do you want to 
screw," was sufficient to sustain defendant's conviction of indecent proposal to child, 
though there assertedly was no proof that such words on part of defendant were a lewd or 
indecent proposal of sexual relations or sexual Intercourse. Mayberry v. State, 
Okla.Crim.App., 603 P.2d 1150 (1979). Infants*-. 1746; Sex Offenses 258

:

o
-y 'vS- O
\’p.
\
\

Weight and sufficiency of evidence-ln general

Evidence was sufficient to sustain conviction for lewd molestation; two minor victims 
testified that each was molested by defendant on several occasions, testimony of 
investigating officer established that defendant gave details similar to those given by 
victims, and victims' parents confirmed that victims provided the same reports to them. 
Applegate v. State, Okla.Crim.App., 904 P.2d 130 (1995). Infants 1753(2); Sex Offenses 

309

Statement of nine-year-old stepson and stepson's trial testimony was corroborated by 
defendant's own confession that he had twice performed oral sodomy on stepson and 
supported convictions for oral sodomy, crime against nature, and levwl molestation, despite 
stepson's attempts to recant statements at trial. Davenport v. State, Okla.Crim.App., 806 
P.2d 655 (1991). Infants 1753(2); Sex Offenses a- 309

Uncorroborated testimony of 13-year-old boy that defendant attempted to feel his crotch In 
public restroom and asked to "feel it" was sufficient to sustain defendant’s conviction for 
indecent proposal to a child under 16 years of age despite defendant's evidence showing

Testimony by seven-year-old girt that, as she was walking to school, defendant approached 
her and told her to take off her pants, that defendant put his finger in her rectum, and that 
defendant then pulled down his pants and “told me to suck his peter" and that she did so 

sufficient to sustain defendant's convictions for oral sodomy and taMng indecentwas
liberties with a child under the age of 14 years. Webb v. State; Okla.Crim.App., 538 P.2d 
1054 (1975). Infants a- 1746; Sex Offenses 254

Act of Mssing seven-year-old girt and playing with or touching her pelvic area was 
sufficient to violate lewd molestation statute and was sufficient evidence to submit to jury 
issue whether defendant was eager for sexual indulgence. Tollison v. State, 
Okla.Crim.App., 514 P.2d 693 (1973). Infants a- 1665(2); Sex Offenses a- 346

Evidence sustained conviction of defendant, who assertedly placed his hand between legs 
of 12-year-old girl while she was asleep, and taMng indecent liberties with female child 
under age of 14 years. Ball v. State, OMa.Crim.App., 509 P.2d 908 (1973). Infants «»

4
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defendant wished to teach children were not kind of lessons jurors should permit, were not 
fundamentally prejudicial so as to deprive defendant of fair trial. Reynolds v. State, 
Okla.Crim.App., 717 P.2d 60S (1986). Criminal Lawa~ 2149

1749; Sex Offenses 266

Clear, convincing and consistent testimony of 9-year-old girl which was substantially 
corroborated by testimony of police officer as to defendant's confessions sustained 
conviction for lewd molestation of minor. Miller v. State, Okla.Crim.App.. 418 P.2d 220 
(1966). Infants 1753(2); Sex Offenses 309

Where defendant used absolutely no force on either of child victims, let alone took any 
action that would have placed their lives in jeopardy, reference of prosecutor to unsolved 
child murders arising out of unsolved child molestation cases was outside scope of 
evidence and not reasonable inference that could be drawn from evidence; however, in 
light of overwhelming evidence of guilt that was presented, in prosecution for rape, crimes 
against nature, and lewd act with child under 14, and relatively light sentences imposed for 
each individual crime, prosecutor's improper statement did not call for reversal of judgment 
or sentence. Bauwens v. State, Okla.Crim.App.. 657 P.2d 176 (1983). Criminal Law 
1171.3; Criminal Law 2118; Criminal Law &•* 2123

Evidence was sufficient to show defendant exposed himself for the purpose of receiving 
sexual gratification, and thus to support conviction for lewd acts with a child; there was 
evidence that defendant licked the victim's vagina, masturbated before her to the point of 
ejaculation, placed her mouth on his penis, and made her touch his penis. Williamson v. 
Parker, C.A.10 (0kla.)2017, 705 Fed.Appx. 677,2017 WL 2986898. certiorari denied 138 
S.Ct. 560,199 L.Ed.2d 441. Infants *» 1750; Sex Offenses 259

Evidence was sufficient to establish that defendant touched the child victim in a lewd or 
lascivious manner, as required to support conviction for lewd molestation of a child, under 
Oklahoma law, where victim testified that defendant touched her genital area with a vibrator 
when she was 10 years old. Belvin v. Addison. C.A.10 (Okla.)2014, 561 Fed;Appx. 684,
2014 WL 1328144. Infants 1594; Sex Offenses e~ 21 (1)

Although evidence of defendant's guilt of lewd molestation was overwhelming, justice would 
best be served by giving defendant the benefit of.doubt as to effect of District Attorney's 
inflammatory argument and reference to defendant's alleged rape of 13-year-old 
prosecutrix and by modifying judgment and sentence from 20 years' imprisonment to 15 
years' imprisonment. Behley v. State, Okla.Crim.App., 521 P.2d 418 (1974). Criminal Law 

1184(4.1)—- Intent, weight and sufficiency of evidence

Election of one of several actsEvidence was sufficient to support defendant's conviction for indecent proposal to child; 
taped conversation supported conclusion that defendant was persuading child to go to 
secluded place for the purpose of taking nude photographs, and fact that there was to be 
series of posing sessions provided logical basis for jury to determine that defendant 
intended to lewdly and lasciviously look upon child: Allen v. State, Okia.Crim.App., 734 P.2( 
1304 (1987). Infants 1746; Sex Offenses 290

Where state proves more than one act of lewd molestation of female child, trial court on 
own motion should either require prosecution to elect upon which of such acts it relies, or 
should treat act of which state first introduces evidence which tends in any degree to 
prove offense as election, and limit jury to consideration of such particular act as basis for 
conviction and should limit proof of other acts as corroboration or as showing relation of 
parties. Dugan v. State, Okla.Crim.App.. 360 P.2d 833 (1961). Criminal Law 678(1); 
Criminal Law 678(3); Criminal Law 678(4)

cor-
TO oAssistance of counsel

oMinimally competent counsel would have recognized likely defense based on Oklahoma's 
lewd molestation statute's text and Oklahoma Court of Criminal Appeals' (OCCA) failure to 
provide permissible narrowing construction in its published cases, and thus defendant 
charged with lewd molestation was denied effective assistance of counsel due to 
counsel's failure to recognize likely defense based on fact that victims' private parts were 
clothed, even though OCCA rejected defense in defendant's post-conviction proceeding, 
where OCCA had recognized defense in two prior unpublished decisions, defense counsel 
had access to OCCA's unpublished decisions, counsel's decision to advise defendant to 
plead guilty without mentioning viable defenses was not justifiable on any strategic basis, it 
was reasonably probable that bringing those cases to prosecutor's attention during plea 
negotiations could have resulted in better bargain, lesser charges, or even dismissal of 
case or that trial court may have dismissed case, defendant received concurrent 25 year 
sentences, and defendant immediately attempted to withdraw his plea upon discovering 
cases. Heard v. Addison, C.A.10 (Okla.)2013,728 F.3d 1170. Crirnnal Law*™ 1909; 
Criminal Law*» 1920

Where evidence showed several acts of lewdness upon which conviction for lewd 
molestation of female child could be based, and trial court by instruction permitted jury to 
base conviction on any one of such acts, without requiring state to elect, and without 
treating first act proven as an election, and verdict was general, judgment would be 
reversed. Dugan v. State, Okla.Crim.App., 360 P.2d 833 (1961). Criminal Law a* 1168(2); 
Criminal Law&» 1172.1(2.1)

Instructions

To the extent that jury may have read two instructions together to permit substitution of a 
law enforcement officer using deception for an actual child victim in prosecution for making 
lewd or indecent proposals to a child after one former conviction, effect was ultimately 
curative of omission from instruction of element of mere belief that indecent proposal to 
have sexual relations or intercourse was made to an actual child who was younger than 16 
because substitution led to same result that would have been permitted under omitted 
language: a finding that, as a result of detective's artifice and deception, defendant 
beSeved he was propositioning a child under 16 years of age. Barnard v. State, 
Okla.Crim.App., 290 P.3d 759 (2012). Criminal Law 823(4)

An
V

u
Argument and conduct of counsel

State's comments in prosecution for indecent acts towards children, that "lessons*
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Omission in jury instruction of element of offense that mere belief that indecent proposal to 
have sexuai relations or intercourse was made to an actual child who was younger than 
the age of 16 was harmless beyond a reasonable doubt in prosecution for making lewd or 
Indecent proposals to a child after one former conviction, where it was clear beyond a 
reasonable doubt that a rational jury would have found him guilty of crime despite 
incomplete jury instruction because of his belief of his Intended child-victim's age was 
supported by strong uncontroverted evidence, including that police officer posing as 
pretextual child told defendant several times that she was 12 years old. Barnard v. State, 
Okla.Crim.App., 290 P.3d 759 (2012). Criminal Law*. 1173.2(2)

instruction as to lesser included offenses of assault and battery and contributing to 
delinquency of a minor, where testimony of seven-year-old victim was believable and 
uncontroverted and was corroborated by testimony of witness who heard events in 
question, by victim's mother and by others and defendant did not testify nor did he produce 
any evidence in his defense. Alger v. State, Okla.Crlm.App., 603 P.2d 1154 (1979). 
Criminal Law*. 795(2.80) ...

Where defendant, in prosecution for lewd molestation, made timely objection to instruction 
defining sexual Indulgence but did not suggest an instruction in the alternative, defendant 
had waived right to challenge the objectionable instruction on appeal. ToBison v. State, 
Okla.Crim.App., 514 P.2d 693 (1973). Criminal Law*. 1038.3

\ T
\ '■ ?

Exclusion of phrase concerning public decency and morality in instruction defining offense 
of lewd molestation of minor child was not fundamental error. Reeves v. State, 
Okla.Crim.App.. 818 P.2d 495 (1991). Crirrinal LawW 1038.1(4) Where defendant cited no authority to support proposition that trial court, in prosecution for 

lewd molestation, erred in failing to instruct jury on lesser included offense mainly simple 
assault and battery, Court of Criminal Appeals would not consider contention, it not being 
apparent that defendant had been deprived of a fundamental right. Tollison v. Siate, 
OkIa.Crim.App.. 514 P.2d693 (1973). Criminal Law ft* 1130(5)

Failure to include word “intentionally" in definition of offense of lewd molestation of minor 
child was not fundamental error. Reeves v. State, OWa.Crim.App., 818 P.2d 495 (1991). 
Criminal Law«*» 1038.1(4)

Sentence and punishment-ln generalDefendant was not entitled to instruction on corroboration in prosecution for lewd and 
indecent acts on a child under the age of 16 where the children's memory and veracity 
were thoroughly tested on cross-examination and their testimony was not inconsistent, 
incredible, or contradictory. Jones v. State, OWa.Crim.App.. 765 P.2d 800 (1988). infants v 
«*•» 1666(2); Sex Offenses ft** 421

Sentencing defendant for lewd molestation under amended statute, which provided that 
upon third conviction for lewd molestation sentence options are life or life without parole 
and which took effect after offenses were committed, violated ex post facto clauses. 
Applegate v. State, Okla.Crim.App., 904 P.2d 130 (1995). Sentencing And Punishments** 
1219Defendant could not challenge potentially overbroad jury instruction on crime of lewd 

molestation where no objection was made to instruction at trial, alternate instruction was 
not offered at trial, and defense counsel specifically stated that he had no objection to 
instructions. Drake v. State, Okla.Crim.App., 761 P.2d 879 (1988). Criminal Lawa« 
1038.1(4); Criminal Lav/a* 1038.3; Criminal Law** 1137(3)

IP'
33 By creating specific enhancement provision for levsd molestation, legislature indicated a 

particular intent to protect children from repeat molesters. Applegate v. State, 
Okla.Crim.App., 904 P.2d 130 (1995). Sentencing And Punishment** 1209

\ >

Six sentences of life without parole for six counts of lewd molestation after two former 
lewd molestation convictions did not shock the conscience, and thus, were not excessive; 
testimony showed defendant touched one minor victim outside of Ns clothing and touched 
another minor victim in the shower and orally sodomized him, defendant had two prior 
convictions for lewd molestation, and sentences were within statutory range. Applegate v. 
State, Okla.Crim.App., 904 P.2d 130 (1995). Sentencing And Punishments 1422

In prosecution for lewd molestation involving defendant's children, judge's comments during 
jury deliberation were not improper, as comments did not express or imply opinion but 
merely expressed concern over jury’s progress and instructed jury that each count was to 
be considered separately as to guilt or innocence. Webb v. State, Okla.Crim.App.. 684 P.2d 
1208 (1984). Criminal Laws 864

In prosecution for lewd molestation involving defendant's children, defendant was not 
entitled to requested Instructions concerning need for evidence to corroborate his 
daughter's testimony, which was not improbable or incredible even though there was some 
conflict and confusion and for which, as to each of three counts for which defendant was 
found guilty, there was corroborating medical evidence. Webb v. State, Okla.Crim.App., 684 
P.2d 1208 (1984). Infants s 1666(2); Sex Offenses s 421

The absence of objections to instructions defining terms "lewd and lascivious" in 
prosecution for lewd molestation amounted to a failure to preserve for appeal the Issue of 
error in the instructions. Abbott v. State, Okla.Crim.App., 655 P.2d 558 (1982). Criminal 
Law** 1038.1(6)

Jury could consider parole when it deliberated sentencing defendant with the option of life 
without parole in prosecution for lewd molestation and forcible sodomy. Applegate v. State, 
Okla.Crim.App., 904 P.2d 130 (1995). Sentencing And Punishment** 117

i

Sentence composed of consecutive terms of 200 years for first-degree rape, 20 years for 
sodomy, ten years for lewd molestation and ten years for indecent exposure was not 
excessive. Spencer v. State, Okla.Crim.App.,'795 P.2d 1075 (1990). Infants** 1673; 
Obscenity 252; Sentencing And Punishment *>*• 645; Sex Offenses 434; Sex 
Offenses ** 435

Trial court was not empowered to assess penalty of $250 against defendant, to be paid to 
court fund as recoupment of attorney fees, in sentencing defendant to one year in 
penitentiary for malting indecent proposal to child under 16. Nevlous v. State,

In prosecution which resulted In the conviction for taking indecent liberties with a child 
under the age of 14 years, trial court did not err in refusing to give defendant's requested

i
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— Admissibility of evidence, sentence and punishmentOkla.Crim.App., 774 P.2d 1070 (1989). Costs 318

Sentence of eight years for indecent proposal to child under age of 16 was not shocking to 
court or excessive. Roldan v. State, Okla.Crim.App., 762 P.2d 285 <1988). Infants e** 1670; 
Sex Offenses 436

Record in prosecution for the taking of indecent liberties with a female child under 14 years 
of age disclosed that trial judge had not taken into consideration in determining sentence, 
as claimed by defendant, testimony introduced by state through police officer at hearing on 
aggravation or mitigation of sentence. Sprouse v. State, Okla.Crim.App., 441 P.2d 481 
(1968). Sentencing And Punishment $<*316Sentences of 20 years on each count of indecent or leml acts with a child under 16 and 

on aiding and abetting Indecent liberties with child under 16, to run concurrently, were not 
excessive. Salyers v. State, Okla.CrimApp., 755 P.2d.97 (1988). Infants 1673; Sex 
Offenses e** 436

Sentences of eight years for child stealing and 15 years f6r lewd molestation, which were 
each less than maximum provided by statute arid which were ordered to run concurrently, 
were not excessive. Lamora v. State, Okla.Crim.App., 717 P2d 113 (1986). Infants o*
1670; Kidnapping *•> 41; Sex Offenses <*» 436

— Prior convictions, sentence and punishment

Defendant’s prior Oklahoma lew! molestation conviction was not "forcible sex offense," 
and thus was not “crime of violence” under sentencing guideline requiring enhanced base 
offense level if defendant convicted of firearms offense had prior felony conviction of either 
crime of violence, even if his conduct fell within ambit of comparable federal statute, where 
statute of conviction swept more broadly than federal statute. United States v. Gieswein, 
C.A.10 (Okla.)2018, 887 F.3d 1054, habeas corpus disrrissed 2018 WL 2020540, 
certiorari denied 139 S.Ct. 279,202 L.Ed.2d 202, rehearing denied 2019 WL 660280. 
Sentencing and Punishments* 793

Imposition of sentences of ten years' imprisonment for offense of oral sodomy and five 
years' imprisonment for offense of taking indecent liberties with a child under the age of 14 
years on defendant who committed the crimes on a severvyear-old girl was within the 
range provided by law and did not shock the conscience of the court and was thus not 
excessive. Webb v. State, Okla.Crim.App.. 538 P.2d 1054 (1975). Infants &*■;1670; Sex 
Offenses 434

Sentences of 150 years imprisonment for each count of forcible oral sodomy and lewd or 
indecent acts with child under age of 16 were not excessive given nature of offenses and 
defendant's two prior convictions, one of which was for child molestation. Virgin v. State, 
Okla.Crim.App.t 792 P.2d 1186 (1990). Infants** 1673; Sex Offenses 434

‘ ft- :
Seven-year sentence for lewd molestation did not constitute cruel, unusual, and inhumane 
punishment. Tollison v. State, Okla.Crim.App., 514 P.2d 693 (1973). Sentencing And 
Punishment 3k 1504

Sentence of 150 years' imprisonment on each of two counts of first-degree rape after 
former conviction of felony and two counts of lewd molestation after former conviction of 
felony, with three counts running concurrently and one count consecutively to first count, 
was not so excessive as to shock court's conscience. Collins v. State, Okla.CrimApp., 751 
P.2d 200 (1988). Infants*** 1673; Sex Offenses a- 435

Sentence of one year imprisonment for taking indecent liberties with female child under age 
of 14 years was not excessive, in that such sentence was minimum allowed for such 
offense'. Ball v. State, Okla.Crim.App., 509 P.2d 908 (1973). Infants ** 1670; Sex Offenses 
*** 436

03 r~

Q
o

Sentence of defendant to 30 years Imprisonment upon conviction of lewd molestation after 
former conviction of a felony was not excessive, in view of circumstances of the case, 
which involved a five-year-old victim, and fact that defendant had been convicted two 
years previously of the same crime. Weeks v. Stale, Okla.Crim.App., 745 P.2d 1194 
(1987). Infants «■* 1673; Sentencing And Punishment ** 95; Sentencing And 
Punishment 122; Sex Offenses 436

Ten-year sentence imposed on defendant for taking indecent liberties with female under the 
age of 14 years, a crime for which maximum punishment is, 20 yeans, after fair trial 
wherein evidence amply supported verdict was not excessive and was not imposed as 
result of passion or prejudice. Epperson v. State, Okla.Crim.App., 406 P.2d 1017 (1965). 
Infants 1670; Sex Offenses cm 436

I %ii

~<y

Sentence of 60 years In prison was not excessive for defendant convicted of indecent 
proposal to child under the age of 14 after former conviction of two or more felonies. Alien 
v. State, Okla.Crim.App., 734 P.2d 1304 (1987). Infants 1670

Where defendant had entered prosecutrix1 home, touched her arm and neck, and asked her 
to go with him, and where jury was unable to agree upon punishment, defendant's acts 
did not justify imposition of maximum sentence for molesting body of child, and sentence 
was reduced from five years’ imprisonment to two years' imprisonment. Rich v. State, 
Okla.Crim.App., 266 P.2d476 (1954). Criminal Law*-* 1184(4.1) -

Twenty-year sentence imposed following conviction for offense of lewd molestation, after 
former conviction of a felony, was not excessive in view of defendant’s prior conviction for 

* rape in the first degree. Delaney v. State. Okla.Crim.App., 596 P.2d 897 (1979). Sentencing 
And Punishment ** 1422, YDefendant’s consecutive 15-year sentences on four counts of indecent or lewd acts with a 

child under 16 were not grossly disproportionate in violation of Eighth Amendment's 
protection against cruel and unusual punishment, although defendant was 70 years old at 
time of sentencing; sentences were within statutory range of punishment for crimes. 
Powers v. Dinwiddie, C.A.10 (Okla.)2009, 324 Fed.Appx. 702, 2009 WL 840598, 
Unreported. Infants «■* 1673; Sentencing And Punishment *** 1508; Sex Offenses »*• 436

Although judgment and sentence of defendant's prior conviction for indecent exposure, 
used to enhance punishment for offense of lewd molestation, failed to disclose that 
defendant was represented by counsel or waived counsel, appearance docket showing 
that defendant was represented by counsel on his prior conviction was credible evidence

- \Y • 'x
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Corpus 493(3)

Failure of defendant to address in his motion for new trial issue with respect to allowing 
competency questioning of child victim of fewness to.be conducted in presence of jury 
operated to preclude consideration of issue on appeal. Abbott v. State, Okla.Crim.App., 655 
P.2d 558 (1982). Criminal Lawc* 1064(6)

Federal habeas relief was not available on petitioner's, claim that prosecutor's decision to 
charge him with making lewd or indecent proposals to a child under 16 rather than with 
more specific offense of solicitation of child prostitution was erroneous under state law, 
especially given that state's highest appellate court ruled on direct appeal that charges 
brought against petitioner were proper. Haney v. Addison, C.A.10 (Ok!a.)2008, 275 
Fed.Appx. 802, 2008 WL 1913380, Unreported, certiorari denied 129 S.Ct. 766,555 U.S.
1086,172 L.Ed.2d 758, rehearing denied 129 S.Ct. 1408r 555 U:S. 1209,173 L.Ed.2d 
652. Habeas Corpus a* 497; Habeas Corpus ©•* 770

indicating that defendant was represented. Engram v. State, Okla.Crim.App,. 545 P.2d 
1285 (1976). Sentencing And Punishment 1379(2)

— Enhancement, sentence and punishment
r -

Defendant's prior conviction for indecent proposal to child, in violation of Oklahoma law, 
qualified as “crime of violence,” within meaning of sentencing guidelines, as required for 
16-level enhancement to his sentence, resulting in 54-month prison term for his guilty plea 
to being alien present in United States after deportation, since prior conviction was 
necessarily included in scope of guidelines' enumerated offense genericalty designated as 
sexual abuse of minor. U.S. v. Martinez-Zamaripa, C.A.10 (Okla.)2012, 680 F.3d 1221. 
Sentencing and Punishment e** 793

{

Habeas corpus

Conclusion of the Oklahoma Court of Criminal Appeals (OCCA) that evidence was 
sufficient for a state court conviction for lewd or indecent acts with a child under 16 was 
reasonable, and thus defendant was not entitled to a certificate of appealability (COA) to 
appeal district court's denial of habeas corpus petition on grounds of insufficient evidence; 
testimony of five witnesses, including alleged victim, directly inculpated defendant. Crowder 
v. Marlin, CA10 (0kla,)2018, 742 Fed.Appx. 389, 2018 WL 3913479. Habeas Corpus o* 
493(3); Habeas Corpus ** 818

Plain error

Plain error in prosecuting defendant for both making lewd or indecent proposals to a child 
after one former conviction and using a computer system or network for purpose of 
committing defendant's doubie jeopardy substantial rights under double jeopardy statute 
and required reversal of conviction for using a computer system or network for purpose of 
committing a felony, where defendant would not have received a second felony conviction 
and ten-year sentence had error not been made, arid allowing statutorily proscribed double 
punishment to stand would undoubtedly bring fairness and integrity of entire trial into 
serious question. Barnard v. State, Okla.Crim.App., 290 P.3d 759 (2012). Criminal Lawa« 
1030(1)

Trial counsel's conduct in-discussing the advantages and disadvantages of testifying in 
prosecution for engaging in lewd or indecent acts with a child under 16 in violation of 
Oklahoma law was reasonable, and thus defendant was not entitled to a certificate of 
appealability (COA) to appeal district court's denial of habeas corpus petition based on 
Ineffective assistance of trial counsel; defendant acknowledged on the record that 
defendant understood it was his decision whether to testify at trial. Crowder v. Marlin, 
C.A.10 (Okla.)2018, 742 Fed.Appx. 389, 2018 WL 3913479. Habeas Corpus 486(4); 
Habeas Corpus 818

Harmless error

District court's procedural error in determining that defendant's prioF Oklahoma lewd 
molestation conviction was “crime of violence" under Sentencing Guidelines was harmless, 
where, at defendant's original sentencing, district court varied upward from advisory 
GuidePnes range of 188 to 235 months' imprisonment on ground that guidelines did not give 
sufficient effect to depth and breadth, persistence and depravity and harmfulness of 
defendant's criminal conduct, and imposed sentence of 240 months, and, on resentencing, 
district court determined that revised range was 92 to 115 months, but elected to impose 
same sentence of 240 months' imprisonment to protect public from further crimes, noting 
that defendant's record had worsened by time of resentencing, and stating that it would 
have Imposed higher sentence but for statutory maximum. United States v. Gieswein, 
C.A.10 (0kla.)2018, 887 F.3d 1054, habeas corpus dismissed 2018 WL 2020540, . 
certiorari denied 139 S.Ct. 279, 202 L.Ed.^d 202, rehearing denied 2019 WL 660280. 
Criminal Law**1163(1); Criminal Law*** 1177.3(2)

21 Okl. St. Ann. § 1123, OKSTT.21 §1123
Current with emergency effective provisions through Chapter 322 of the First Regular 
Session of the 57th Legislature (2019)

Review

State court's determination that petitioner was not denied effective assistance of counsel 
due to trial counsel's failure to disclose existence of viable defenses he could have 
asserted to charges against him under Oklahoma's lewd molestation statute was contrary 
to clearly established federal law in Strickland v. Washington, and thus was not entitled to 
deference on federal habeas review, even though state court ruled in petitioner's case that 
defenses were not viable, where state court's pronouncement on law in petitioner's case 
represented marked departure from only available taw on books at time petitioner pleaded 
guilty. Heard v. Addison. C.A.10 (0kla.)2013, 728 F.3d 1170. Habeas Corpus ^ 486(2)

State appelate court's rejection of constitutional sufficiency of evidence claims regarding 
' habeas petitioner's convictions of sexual battery, lewd molestation, and attempted lewd 
molestation involved neither unreasonable application of Jackson v. Virginia review 
standard nor unreasonable determination of the facts; all seven victims testified at length 
about incidents, their testimony demonstrated pattern of behavior supporting inference of 
requisite element of unlawful sexual indulgence. U.S.CA Const.Amend. 14; 28 U.S.CA §§ 
2254(d); Okla. Stat. tit. Webber v. Scott, C.A.10 (Okfa.)2004,390 F.3d 1169. Habeas © 2019 Thomson Reuters. No claim to original U.S. Government Works.End of
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WEST LAW
§ 51.1a. Second offense of rape in the first degree, forcible sodomy, lewd molestation or sexual abuse of a child
OK ST T. 2'1 § 51.1a Oklahoma Statutes Annotated ! Title 21. Crimes and Punishments (Approx. 2 pages)

Oklahoma Statutes Annotated 
Title 21. Crimes and Punishments 

Part I. In General 
Chapter 2. General Provisions 

Second and Subsequent Offenses

21 Okl.St.Ann. § 51.1a

§ 51.1a. Second offense of rape in the first degree, forcible sodomy, lewd 
molestation or sexual abuse of a child

Currentness

Any person convicted of rape in the first degree, forcible sodomy, lewd molestation or sexual 
abuse of a child after having been convicted of either rape in the first degree, forcible 
sodomy, lewd molestation or sexual abuse of a child shall be sentenced to life without 
parole.

Credits
Laws 2002, c. 455, § 3, emerg. eff. June 5, 2002.

21 Okl. St. Ann. §51.1a, OKSTT. 21 § 51.1a
Current with enacted legislation of the First Regular Session of the 57th Legislature (2019)
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