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HUDSON, JUDGE:

Appellant, Randall Duane Throneberry, was tried by a jury and
convicted in Oklahoma County District Court, Case No. CF-2015-
6679, of Lewd Acts with a Child Under 16, in violation of 21
0.S.Supp.2013, § 1123(A), After Former Conviction of a Féf%ny (Lewd
Acts with a Child). In accordance with the jury’'s recommendation,
the Honorable Timothy R. Henderson, District Judge, sentenced

Throneberry to life imprisonment without the possibility of parole.!

1 Throneberry’s trial was bifurcated. During the sentencing phase, the jury
found that Throneberry had a prior lewd molestation conviction. As a result, as
discussed infra in Proposition II, life without the possibility of parole was the only
sentencing option available to the jury. 21 0.S.2011, § 51.1a.



Judge Henderson also imposed various costs and fees. Throneberry
now appesls: -
- FACTS
In August 2615, Gloria Faudoa and her daughter, R.F., who was

eight years old at"the time, were living with Ms. Faudoa’sﬁ niece,
Elizabeth .(Missy) ‘Wiyninger, - at . 231 . Southeast. 46t Street  in
Oklahomra«’;‘\éifcy: David Menchaca, Ms. Faudoa's uncle -and,Missy’s’ '
father, h1s foe Lorene Menchaca, and Missy's children also lived at
the residence.

- Around the third week of August 2015, Throneberry, Who was
a friend of Mr. Menchaca, spent the weekend at Missy’s residence
because he wanted to drink alcohol. Throneberry slept in the .liv.ing
room on the couch both nights that he stayed there. On his second
night at the house, R.F. and her mother also slept in the living room—-
R.F. on alipveseat and her mother in a recliner. In addition, three
- other children staying at the house that night slept on the living room
floor.on a pallet. .

-~ That rdght; after R'F. and the other childrenn had gone to sleep
in the 11v1ng room, Ms. Menchaca Walked into the lmng room and

noticed Throneberry standlng by ‘the loveseat where R.F: was
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sleeping. He had his hand under. R.F.’s blanket.' . Throneberry
claimed to be looking for a DVD, and Ms. Menchaca warned him: to
stay awéy from the children. “Ms."Menchaca testified that R.F's
mother was asleep in the recliner when:this took place.2. .

 The ‘next morning, “August 16,. 2015, :R.F.::awoke:.tos find:
Throneberry 'standing at thé end of the loveseat'by her feet. R:F.-fell
back asleep and when she awoke the.second time, Thnoﬁéi\)erry was
still standing by the.loveseat. R.F. again fell asleep, bait?:éwhEn she.:
awoke the third time, her leg was raised. R.F. tried to lower:it;-but
Throneberry raised it back up. This happened four separate times.
Thron'e’berry then’put his hand inside R.F.s shorts -and placed his
fingeré inside her vagina. Fearful Throneberry would hurt her, R.F.
initiaily pretended to be asleep. However, wanting him to stop, R.F.
began moving around and" managed to roll ‘over .to .her side.
Throneberry stopped when this occurred and ran to.the-bathroom.

R.F. quickly got;up and retrieved -her iPad-.«after.‘I.‘;hi;“oneberry

went into the bathroom. When he came out of thé:bathroom,”

Throneberry asked R.F. if she was playing her faverite game and then

2 Ms. Menchaca testified this took place around 11 p.m. Ms. Faudoa;, however,
testified that she stayed up until three or four in the morning talking with
Throneberry. )
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asked if shie wanted some gum. R.F. answered affirmatively and then

tried to wake her mecther by asking her to start the water in'the -

shower. RB.F. was hoping-her mother would accompany her to the -

bathreom so R.F. could lock the bathroom door and tell her what

happened: However, her motlier, a heavy sleeper du€ to taking pain

medication. and- a sleeping pill, ‘directed’ R.F. to .turn-the water -on
herself., . c o o T o L e e

~ After R.F. took a shower, she returned to'the living room and
Thronebefry was gone. R.F's mother told her that Throneberry had
gone to church. R.F. then told her mother what Thronebeffy had
done to her Missy. and the Menchacas were awakened, and. the

31

police Werg ‘;:alled. R.F. was taken‘to Children’s Hospital later that
morning where she- was examined by a member of 't’he; child
protection team. ' She was subsequently interviewed by Kara Marts,
a forensic interviewer at the CARE Center, on August 24, 2015.

- ANALYSIS ST
. . Propesition I. Throneberry challenges the testimony of Gloria
Faudoa 'éonceming ‘her daughter R.F.'s demeanor and mental

condition. after the: alleged 'sexual abuse occurred. Throneberry

argues this evidence amounted to improper victim impact evidence.
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The admission of evidence lies within the sound discretion of the trial
court and when the issue is properly preserved for appellate review,

we will not disturb the trial -court's decision. absent an~abuse.of

discretion. Coddington v. State, 2011:OK'CR 17, 9.65, 25:4'1;-3:R.-3d 684, -

710. The record shows, however, that Throneberry failed to object at

trial to the now.challenged testimony. . He has:thus waived.review-of

this alleged error for all but plain error. Williamson v. State, 2018:0K .

CR 15, 112,422 P.3d 752; 757; Davis v.-State, 2018 OK. CR 7. 1 14,

419 P.3d 271, 278. . - by g

“To be: entitled to. relief under the: plain error .doctrine,.

[

[Throneberry] must show the existence.of -an:actual error (i.e.,

deviation from a legal rule), that is plain or:obvious, and that affects

his. subétantial rights, meaning the error affected: the outcome; of the
proce.e‘ding." Musonda v. State, 2019 OK CR 1, 9.6, 435 P.3d 694,
696. If thesé elements are met, plain error will only be cdrrected “if
the efror seriously affects the faiiness; integrity or public reputation

of the judicial proceedings; or otherwise represents a miscarridage of

justice.” Id.; Baird v. State,s2017 OK CR'16, 125, 400P.3d 375, .883..

Upon review, we find no error, plain or, otherwise, surrounding

the admission of the challenged testimony of Faudoa. Evidence
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conCenﬁr;;;I"changes" in R.F.’s demeanor and mental condition after
the sexual abuse was relevant to'counter the defense"s“theéry ‘that
R.F. was lying and supported R.F.’s credibility. See Frederick v. State,
2001 OK éF?A 9 94, 37 P.3d ©08;.934 (finding no impfoper victim
impact evi(“léﬁcéi per se, was introduced as the'evidence allege’d fo be
victim mmpact evidence was adrnitted for other relevaat.purposes). .
Morecover,” the relevance of this evidence was - not substéhtially
outweighed by the danger of unfair prejudice. 12 0.5.2011, §§ 2401,
2403. Pr(;ﬁ;{:)xSition I is thus denied.

Proposition I, ~ Throneberry challenges the trial court’s
admission of D.W.’s testimony regarding Throneberry’s sexual abuse
of her when she was seven years old. The trial court admitted D.W.’s
testimony.'f_aé sexual nropensity evidence pursuant to 12 0.5.2011, §
2414.3 Throneberry asserts the trial court’s admission of D.W.’s
testimoriy was more . prejudicial than probative.  Throneberry
specificaliy contends the challenged propensity evidence was more

prejudicial “than probative because (1) the circumstances of D.W.’s

1

3 The trial court .additi'o'nallyl found D.W.’s testin'{ony was admissible pursuant to

12 0.8.2011, § 2404(B) as cther crimes evidence showing a common scheme. ‘

Throneberry’s claim, however, focuses on the trial court's admission of D.W.’s
testimony as propensity evidence.



abuse were different from those of R.F.; (2j] D.W.’s testimony was

presented prior to that of R.F.; and (3) the .presentation of D.W.’s

testimony precluded the jury from finding in the sentencing phase of

trial that Throneberry had no prior lewd molestation conifiétion. :
Throneberry’s fajlure to make an objection durmg trial to the

challenged propensity evidence limits:qur:review to that.of only plain

erfor.t Brewer v. State, 2019 -0OK CR'23; 9.4, 450 P.3d: 969, 97.1.

Throneberry fails to meet his heavy-burden of demonstrating plain-

error on appeal. See Lamar v. State, 2018 OK CR 8, 9 41; 419 P:3d
283, 294 (appellant has “the heavy burden of demonstrating plain
error”.on appeal) (quoting Stewart v. State, 2016 OK CR 9, 1 27, 372

P.3d 508 514). :

Tltle 12 0.5.201.1, § 2414 provides for admission of /}ropensrv

3

evidence in . child | molestation cases. . - Propensity . evidence “is

admissible, and may be considered for: its:bearing on any matter to

4 While Appellant objected to D.W.’s testimony at the close of the pre-trial hearing
regarding its admissibility, he failed to renew his objection to the evidence at the
time it was presented to the jury. See Lowery v. State 2008 OK CR 26,99, 192
P.3d 1264, 1268 (reviewing for plain error where defense counsel challenged the
evidence during a hearing, but “failed to renew his objection at the time it was
actually offered at trial”).

7



which it is relevant.” 12 0.5:2011, § 2414. As we recently discussed
in Brewer: :

In determining the relevance of propensity evidence, trial .
courts should consider the following factors: 1) how clearly
the prior act has been proved;2) how probative the evidence
is of the material fact it is admitted to prove; 3) how
seriously disputed the material fact is;.and 4) whether the
government can avail itself of any less prejudicial evidence.

- In addition, when analyzing the dangers of :admitting -
propensity evidence trial courts should consider: 1) how
likely is it such evidence will contribute :to an. improperly
based jury verdict; and 2) the extent to which such evidence
will distract the jury from the central issues of the trial.
Trial courts may consider other relevant matters, including
the credibility of the accuser in the other act, and must
ensure that the other acts are shown by clear and
convincing evidence. :

Id., 2019 OK CR 23, 7 6 (internal citations and quotations fna—rks
omitted). o

Inn the present case, the trial court properly held a ﬁre—trial
hearing to ‘._a;ddress the admissibility of D.W.’s testimony pursdant to
12 o.s.zdjii, § 2414. Hom v. State, 2009 OK CR 7, 4 40, 204 P.3d
777, 786 (“If the defense raises an cbjection to the admission of the
propenaity evidence, the trial court should hold a hearing, preferably
pre-trial, and make 2 record of its findings[.]”). D.W. testified at the
hearing. In addition, the State introduced evidence of Throneberry’s

lewd molestation conviction that stemmed from his sexual abuse of
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D.W.5 . At the. conclusion of the hearing, the trial court found
Throneberry’s prior sexual abuse of D.W. had been shown by clear and
convincing evidence The trial court further found D.W.’s testirnony
was “very pmbatlve and the. probatwe value of admlttmg this
ev1dence [wae] not subatanttally outwelghed by Lh(, danger of unfalr
preJudlce[ I {n addmon, the tnal couxt found tnat D W 'S. testlmony
was admlssxble pursuant to: 12 O S 201 1 § 2404(8) ae thg ev1dence
show[ed] both ‘a common: scheme and Would ehow ;an 1dent1ty
relatlonshlp[.] | L

Upon review, we find the trial court conlmitted no:erro4r, plain or
otherwise, in finding the-challenged. propensity evidence admissible
based on the clear and convincing evidence set forth by the State.
Moreover, - giving the .challenged evidence its -maximum probative
force and minimum reasbnable'preju’diacial value, th.e :probative,.value
of the propensity testimony was not substantially "outWeigh;ed by the

danger of unfair prejudice. See Welch v. State, 2000 OK CR 8; 1 14,

2 P.3d 356, 367 (“When balancing the rélevancy of evidence‘against

its prejudicial effeet, the trial court should.give the evidence its

5 Throneberry was convicted on a plea of guilty to this offense'.
9




maximume-reasonable probative force and its minimum 'reascnable
prejudicial value.”).

Contzary to Throneberry's assertion on appeal; the similaﬁ*ities
between thxs case and the circumstancss of D.W.'s. abuse are
significant and include: D.W. ‘and ‘R:F. were roughly :the same age
when the abuse occurréd; Throneberry was a “friend” of both girls’
families and managed to stay overnight with them; he watched both
victims as they slept before he actually -abused them; and ‘sexual
abuse of Bbth victims involved Throneberry placing his hand inside
their clétﬁing and inserting  his fingers into their vaginas. ;‘T"hese
similarities feveal a method of operation common with both victims
and are pfgl;ative and indicative that R.F. did not fabricate the se;ﬁxal
abuse corﬁmitted upen her. See Brewer, 2019 OK CR 23, 9 9. -

We further reject Throneberry’s claim that R.F.’s testimony was
improperly bolstered by the fact that the jury heard D.W.’s testimony
before hearing that of R.F. D.W. was the State’s first witness at trial.
Because D.W. testified before the jury had a chance to evaluate R.F.’s
c’red‘ibﬁi:ty‘,; _"}"ﬁI‘hron'eber‘lv'y‘ﬂ";argu;es. the State .in effe(%t bolsteréd the
crédibility*of R.F. 'Thrpnebe_,ri‘y"s' argument is purely speculaﬁ§e' and
conclusoryvaj,}‘Mb‘revc;ver, he provides this Court with no ‘authority in

10




support :of this contention.. This argument is thus so inadequately .

developed on appeal as to be waived from our review. . Rul¢ 3.5(A)(5), -

Rules of the Oklahoma Court of Criminal A pppals Title: 22, Ch.18,

App. (2019) (réquiring argument ir support of a proposmon of error

supported by citations to.the authorities, statutes and ,pa‘rt;s,; of the

record). .’

- Throneberry likewise fails to.provide legal authority'to suppert

his argument that admission. of the challenged propensity evidence

precluded the jury from finding during the sentencing phase of trial

that he did not have a prior felony conviction for lewd Imq..lestatiorl.6
| Throneberry has therefore waived review. of this claim. Ruié 3.5(A)(5),
Rules of the Oklahoma Court of Criminal Appeals, Title,-v 22 Ch.18,
App. (2019). |

. Having found no error, plain or otherwise, occurred. Propesition

II is denied.

6 Notably, D.W. never testified‘that Thronebeérry was' charged: with any crime' ot

that he had a felony conviction stemming from his abuse of her. Moreover, the

jury was properly instructed pursuant to:OUJI-CR (2d) No.-10-21 that. ‘[t]he law.

presumes that the defendant has NOT been prevmusly convicted” and that the
jury “may consider the previous conviction only .if the State has proved. [the
alleged conviction] beyond a reasonable doubt]. " ' (O.R. 188). “Juries are
presumed to follow their instructions.” Sanders v. State, 2015 OK CR 11, 1 15,
358 P.3d 280, 285. ) "
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G -
Proposition IIL - Throneberry challenges the enhancement of

his; sentenee»p:ursuantito 21:0.5.2011, § 51.1a. He argues on appeal

that his' sentence should have been enhanced pursuant to 21

O.S.Supp.éOlS, § 1123(A)—the statutery provision under which he

was charged. = Lo 0w e

' Throﬁeberry did: riot- raise 'this,fspeciﬁe legal-iground in his:

argument to'the trial court.”- Qur review on appeal is thus limited to -

plain error. See Tafolla v:.-State, 2019-OK CR 15, 1 18, 446-P(.3d-
1248, 1258 We find no error, plain or otherwise, occurred.
Sectiori'Sl. la, enacted in 2002, provides:

Any person convicted of rape in the first degree,:forcible -

sodomy, lewd molestation or sexual abuse of a child after

having -been convicted of either rape in the first degree,.

forcible sodomy, lewd molestation or sexual abuse of a
.+ child shall be sentenced to life without parole. -

By contrast, Section 1123(A), as amended in 2013, provides in
pertinentfpart:

. Except as provided in Section 51.1a of this title, any
person convicted of a second or subsequent violation of
this subsection shall be guilty of a felony punishable as
providied in this subsection and shall not be ehglble for'
probdtlon, suspended or deferred sentence.

7 Throneberry challenged the constitutionality of Section 51 la at trial, but did
not object based upon the argument he presents here. _
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(emphasis added). The phrase “[e]xcept as provided in Section 51.1a
of this title” was added in 2013, and specifically directs the .State to
Section 51.1a for punishment enhancement in cases where the:

defendant is a repeat violator of Section 1123(A). R
s

There can never be a situation where Section 51.1a:does net
apply if a defendant’s current and prior convictions-are bdth“ for the
lewd and/or indecent acts proscribed by Section 1 123(A) (as.opposed:
to the lewd and indecent proposals.-also proscribed by. Section
1123(A)). Thus, with regard to these offenses, the enhancement
provisions of Sections 1123(A) and 51.1a are irrecorcilable, and the
later-énacted statute controls. 75 0.S.2011, § 22;8 State v. District
Court of Oklahoma Couniy, 2007 OK CR 3, ¥ 18, 154 P.3d 84, 87-88
(finding where recénciliation of two statufes is unfeasibi}e‘ézé.thé later
enacted statute controls).

Thé 2013 amendment to Section 1123 was the latest enactment

and expresses the Legislature’s current . intention, ie., -that

8 Section 22 provides: _ I S L
If the provisions of any code, title, chapter or article conflict with or
contravene the provisions of any former code, title, chapter or
article, the provisions of the latter code, title, chapter or article must

-prevail as to all matter and questions arising thereunder out of the
same subject matter.
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punishment enhancement for repeat offenders of Section 1123 be
pursuant .vt(') Secttort’_ 51.1a. Th.roneberty’s« sentence Was: .thus
properly enhhnéed'. Pmﬁtxsition I is ‘d.enied. |

Propnsitmn W At the conclusioa of thé sentencing stage of
trial, the lury was ‘nstructed that Thro“leberrys pumshment must
be set at life without the possibility of parole 1f they found
Throneberry had previously been convicted of lewd molestatlon The
jury was further instructed that they could impose a ﬁne not
excéeding $10,000.00.9 Throneberfy objécted to this -instruction
arguing that Section 51.1a violattes dhe ptocéss as it precludes the
jury from determmmg pums-hment in v101at10n of Hicks v. Oklahoma,
447 U.S. 343, 100 S. Ct 2227 {1980) Throneberry reasserts this
claim on appeal |

Throneberry’s rehanhe on Htcks is mlsplaced As th1s Court
observed u; Swart v. State: | |

chk; did not estabhsh a const1tut1onal r1ght to a Jutys

assessment of punishment; rather, Hicks states that due

process is offended if an accused is arbitrarily deprived of

a right granted by state statute. Id.[, 447 U.S.] at 346, 100
S. Ct. at 2229. “{T]he extent of .[an] appellant's

9 The jury was alsc instr acted that if they found Throneberry had no prior lewd
molestation conviction, the punishment range was not less than twenty-five
years nor more than life imprisonment and that they could impose a fine not to
exceed $10,000.00.

14




‘constitutional right to be sentenced by a jury turns on the
extent to which the Oklahoma state legislature has created

- such a right.” Drenncn v. Hess, 642 F.2d 1204; 1205 (10th

" Cir.1981). The decision whether to establish, expand, or
limit such a statutorily created right-is purely within the
authority of the Legislature. It is only when such a right

-has been established 'by -the" Legislature,. and - then is
subsequently abrogated in an improper manner by state
officials, that fedéral ‘due ‘processis: offended. Accord
Drennon v. Hess, supra.

Swart v. State 1986 OK CR 92, ‘J[ 7 720 P. 2d 1265 1268 (mternal
footnote omitted). |

Sentencing in Oklahoma is a matter of statute. Oklahoma’s

statutory right to jury sentencing lies in 22 0.S5.2011, § 926.1.10 Luna

L. State 2016 OK CR27,917, 387 P.3d 956 961 (“Jury sentencmg is
a statutory nght in Oklahoma.”); see also Clemons v. Mississippi, 494
U. S 738, 746 110 S. Ct. 1441, 1447 (1990) (There is no federal
constltutlonal right to jury sentencmg under the Slxth Amendment)
Moreover ]ust as the right to jury sentencmg in Oklahoma was

V
legislatively created, “[tlhe matter of defining crimes and ‘fixing the

10 Title 22 0.5.2011, § 926.1 provides: o e -

In all cases of a 'verdict of conviction for any offense against any of
the laws of the State of Oklahoma, the jury may, and shall upon the.
-request of the defendant assess and.declare the punishment in their
verdict within the limitations fixed by law, and the'court shall render
a judgment according to such verdict, except as hereinafter
provided.
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degrees of punishment is one of legislative power.” Salyers v. State,
1988 OK CR 88, 4.7, 755 P.2d 97, 100.. See also Rea v. State, 2001
OK CR 28, 9 5, 34 P.3d.148, 142 (“Legislatures, not courts, define

punishunent.”). It thus stands to reason that the Legislature has the

autherity to constrict a defendant’s statutorily created.right to jury.

sentencing through the sentencing scheme it promuigates... Swart, |

1986 OK CR 92,97, 720 P.2d at 12868.. -

+ As te the punishment for a second conviction under 21
O.S.Supp.‘iz\():l& § 1123, the Legislature, by directing punishrhent
enhancerooot pursuant to 21 O.S.2011, § 51.1a, has confined the
scope of punishment to & seéntence of life withcut parole. : ‘And in
doing so," Tﬁe Legislature decidedly limnited Throneberry's statutory
- right to bel-ﬁsénﬁenced by a jury. Therefore, as Throneberry’s statutory
right to jury sentencing was not abrogated in any mamer,?.oo due
process violation gccurred. Proposition IV is.denied. = -

Propositions V and VI. In his final two propositions of error,
Thronebery further challenges his mandatory life without parole
sentence arguing his sentence violates the Eighth Amendmeot as it
is: (1) grossly disproportionste 1o the crime that was committed; and
2) excessjyg.. |
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The concept of proportionality is central to: both:Thz;or‘xeberry’s. :

claims. In Proposition V, Throneberry: specificaily argxies Seéction

51.1a erroneously removed all discretion fromiithe jury-and.the court

to set a- proportionate -sentence- :considering.:;th:e-..faot_sr‘ ‘and - the

circumstances of each particular-case.:'He thus contends this lack of

discretion renders: his;sentence unconstitutional. He.expands upon-

this argument further in Propesition: VI, -arguing that® ©@klahoma's
“shock the conscience” standard: falls short of-the proportionality
review guaranteed by the Eighth Amendment and the Supﬁe,me Court

in Solem v. Helm, 463 U.S. 277, 289, 103.S: Ct- 3001 (1953).

This Court has not previously addressed a claim that Sectior

51.1a violates' the Eighth Amendment. For the reasons;: set forth
below‘, we find Throneberry’s mandatory life without parolc sentence
pursoont to Section 51.1a is not violative of the Eighth. Amendment.
While his sentence is severe, it is not “grossly. disproportionate” to
the crime. Nor does it ‘shock the conscience” of this:Conrt: .

- “The Eighth-Amnendment . . . contains’a: ‘narrow propertionality

principle’ that ‘applies to noncapital sentences.” Ewing .v;-Galifornia, -

538 U.S. 11, 20, 123 S. Ct. 1179, 1185.(2003) (quoting Harmelin v.

Michigan, 501 U.S. 957, 996-997, 111 S. Ct. 2680 (1991) (Kennedy,
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J., concurring in part and concurring in judgment)). It -“does not
require stmct proportionality between crime and sentence. Rathér,v it
forbids only extreme sentences that are ‘grossly disproportionate’ to
the crime.' Harmelin, 5801 U.S.-at 1001, 111.S. Ct. at 2705. In
addition, the Supreme Court has not. extended- the line requiring
“individualized sentencing” beyond capital casés.- Harmelir, 501 U.S.

at 996, 1'1'11:4'5; Ct. at 2702; see also Lockett v. Ohio, 438 U.S. 586,

602, 98 S. Ct. 2954, 2963 (1978). Mandatory sentences.in noncapital

cases are therefore constitutionaily permissible. 'Dodd v. State, 1994
OKCR 51-,13‘{]!-\ 13, 879 P.2d 822, 826 (citing Harmelin, 501 U.S. at 994-
95, 111 S+Ct. at 2701 (“mandatory penalties may be cruel, but they
are not uﬁusual in the constitutional sense, having been employed
in various forms throughout our Nation's history”)).

Mareover, as noted supra, “the length of the sentence actually

imposed is purely. a matter of legislative prerogative.”!! Rummel v.-

Estelle, 445 U.S. 263, 274, 100 S. Ct. 1133, 1139 (1980). See.dalso

Rea,;.2001 OX CR 28, T 5, 34 P.3d at 149 (“Legislatures, not.courts,

11 An Eighth Amendment principle of “gross proportionality” would come into
play, however, in extraordinary cases. Rummel v. Estelle, 445 U.S. 263, 274 n.11,
100 S. Ct. 1133, 1139 n.11; see also Lockyer v. Andrade, 538 U.S. 63, 77, 123
S. Ct. 1166 (2003) (“gross preportionality” principle “reserves a constitutional
violation for only the extraordinary cases.”). -
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deﬁne__- punishment.”). The Supreme: Court. has repeatedly
emphasized the importance of judicial deference:to. legislative policy
choices. Ewing, 538 U.S. at 23, 123-S. Ct..at;1186-87; Harmelm 501
U.S. at 998-99, 111 S: Ct. at 2703-04 (Kennedy, J.,; corcurring in
part and concurring:in the judgment); Rummel, 445 .U:S..at 274-75,
100 S. Gt. at 1139-1140..: See also -Applégate v. State, 1995 OK;CR
49, 99,904 P.2d 130, 134. -With. specific regard to reeidivisﬁ'statutes-,
the Supreme-Court has recognized that states:have a.x,“p.ublic-safety
interest in incapacitating and deterring recidivist felons|.]” Ewing, 538
U.S. at 29, 123 S. Ct. at 1190. See dalso Rumrnel, 445 U.S. at 278, 100
S. Ct. at 1141 (recidivist statutes-are “a societal decision that when [a
prior felon] commits yet another felony, he should be Subjeéted to the
admittedly serious penalty”). . .

 While life without. parole is a severe penalty;:this Court has
upheld similar sentences for drug offenses.. See Ott v. '-Stdge,~~-1998 OK
CR 51,912, 967 P:2d 472, 477; Dodd, 1994 OK CR 51, 1 \1‘2,;17\,, 879
P.2d at' 826-27. Moreover; through. its: énactment-of eﬁhari'cement‘
provisions over the years the Oklahorna Leglslature has clearly

indicated a partlcular intent to protect children’ from sexual abuse

Applegate, 1995 OK CR 49, 1 9, 904 P.2d at 134; see 'also 21
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0.S:Supp.1992, § 1123(A);:21.0.5.Supp.2002, § 51.1a; 21 O.S_;‘2013,
§ 1123 (directing enhancement pursuant to Section 51.1a wh.e\ﬁv the
defenndant has a prior lewd.molestatioir conviction). “We cannot find
that the Oklahoma ‘Legistature. was .unreasonable when it set the
punishmeint at life without parole for second time 6ﬁ'enders of "certainv
enume;ated sexual offenses. 21-0:5.2011, § 61:1.a. -See MLKune v..
Lile, 536 1. ‘S 24, 32,122 S. Ct. 2017, 2024 (2002). (plurahty oplmon)
(“Sex: offenders are a serious threat in this:Nation.”).

Moreover, upon review, we find this is not one of the rare
“extraordiﬁa_ry” ~cases in ‘which relief | based wupon gross:
disproportionality is warranted. See Maxwell v. State, 1989 OK CR
22, q 11775 P.2d 818, 820- (rejecting “proportionality”,reviewx for
~ sentences  except in' “cases involving life sentences without the
: possibilitj of parole™). The crime of Lewd Acts with a Child under 16
is an extr&:t;lely serious cffense.. Throneberry, thirty-eight yéars old
at ﬂn_e time of this offense, is a repeat child molester, i.e., a child
sexual predator. Through his récidivism—his second offense being
essentially a replication of his prévious lewd molestation offense—he
has demonstrated that be poses a grave risk to children. See';U;iited

States v. Kebodeaux, 570 U.S. 387, 395-96, 133 S. Ct. 2496, 2503—
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2504 (2013) {“recidivisin rates among sex offenders. are hiéher than
the average for other types of crimainals”); McKune, 536 U.S. at. 33,
122 S. Ct. at 2024 (sex offenders are “mich. more likely. than any.
other type of ofiender to be rearrested for a new 1'apf;,',;or “sexual
assault.”). Moreover,- I hroneberry’s targeted victims . were “young;
vulnerable - girls. . D.W. was seven years - old when -,-’If"_}‘zironebenty'
molested her and R.F. was. eight yearsol‘d.‘.f"All‘.thing'sl.jﬂc‘ﬂ'{(';)nsidered:;.
Throneberry’s sentence is not “grossly disproportionate” to fhé crime
he committed. --Nor: does his sentence shock the conscience: of this
Court. See Baird, 2017 OK CR 16, 9 40, 400 P:3d at 886 (i“’I.‘his Court
will not modify a sentence within the statutory range -unless,
considering all the: facts and  circuamstances, it ‘shocks our
conscience.”); Rea, 2001 OK CR 28, 9 5, 34 P.3d at 149 (declining to.
abandon our “shock the conscience™ standard of sentence vrev.:iew in
favorA of a “proportionality” standard on the basis that f“[i];%:g;slatures, :
not céurts, define punishment”). = Propositions V ‘and VI are thus
denied. = - oot il aan U sl o
. DECISION..;s" #1 - .
“T he Judgment and Senténce of .the District ;Court is

AFFIRMED. Pursuant to Rule 3.15, Rules gf the Oklahoma Court of
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LEWIS PRESIDING JUDGE SPECIALLY CONCURRING
I concur in the Court S conclus1on that Appellant s sentence for
lewd acts vhth a child in ‘Violation of 21 O S. Supp 2013, section
1123(A), after a former conviction of lewd acts with a child -was
properly enhanced to the mandatory life without parole prov1ded by
21 0. S 2011 sectlon 51 la.- I also agree that the dlStlnCt cr1mes of
lewd or 1ndecent proposals or entzcements to children (hereafter, just
lewd -or indecent proposals)—-—the crimes vdeﬁned at Sections 1123
(A)(1) andi (A)(S)———are ‘at least sometimes subject to different
sentencing treatrnent_ than the lewd or .inde_cent acts prohibited in
sections 1123(A‘v)(2),‘ (A)(4), and (A)(5). | |
| This interpretive insight makes sense of the Legislatilre’s use of
the phrase “ler molestation” in both the “853% Rule” and 21

0.5.2011, section 51.la, and points us toward 'a proper

understanding of the formidable penalty clau‘ses of section 1123(A)

itself. I do not join the majority’s conclusion that sectlon X 123(A) _

penalty provisions are 1rreconc1lable wrch e1ther sect1on 51 la or
other applicable sentencing statutes. The Court can derive the

correct penalties from this statute by recognizing that phrases like



“second or subsequent violation” and “third or subsequent violation”
carry no ﬁxed legislative meaning, and should (if possible) be
interpreted within the context of the relevant sentencing statutes as
a whole,

The enhanced penslty provisions of section 1123(A)! must be

«

read not only in context with the proviso, “Except as previded in

)

1The entire penalty provision in section 1123(A) reads as follows with the
language most pertinent to this discussion in boldface type:

Any person convicted of any violation of this subsection shall be
punished by imprisonment in the custody of the Department of
Corresitions for not less than three (3) years nor more than
twenty (20) years, except when the child is under twelve (12)
_ years of age at the time the offense is committed, and in such case
the pérson shall, upon conviction, be punished by imprisonment in
the custody of the Department of Corrections for not less than
twenty-five (25) years. The provisions of this subsection shall not
apply unless the accused is at least three (3) years older than the
victim, except when accomplished by the use of force or fear. Except
as provided in Section 51.1a of this title, any person convicted of
a second or subsequent violation of this subsection shall be
guilty of a felony punishable as provided in this subsection and
shall not be eligible for probation, suspended or deferred
sentence. Except as provided in Section 51.1a of this title, any
person convicted of ‘a third or subsequent violation of this
subsection shall be guilty of a felony punishable by imprisonment
-in the custody of the Department of Corrections for a term of life .
or life withcut parole, in the discretion of the jury, or in case the
jury fazls .or refuses to fix punishment then the same shall be
pronounced by the court. Any person convicted of a violation of this
subsection after having been twice convicted of a violation of
subsection A of Section 1114 of this title, Section 888 of this
title, sexual abuse of a child pursuant to Section 843.5 of this

2



Sectiori 51.1a of this title,” but also with'a view to their effectsv;on the
general enhancement statutes for violent felony offenders m 'sections: -
S1. l(A)(l) and 51.1(B).2 ‘Considered as.a whole, these p). Gvisions set
forth a coherent set of specific enhancements for spec1ﬁc violations
of section 1123 by specific kinds:of offenders. -~ = v o
“Lewd molestation,” (lewd or: indecent acts with%at child) is
defined by name as an 85% crime;3 and when committed after even
one convictien of a sen cnme enumerated 1n sectien 511a =(ﬁrst-
degree rape, forcible sodomy, lewd rnole'statien’, or sexual abuse of a
child) carries a mandatory term of life without parole. In this light,
section 112'3(A)’.sl reference to a “second or "':sﬁbs;ecjnent_:'yé'olation of

this subsection” clearly does not refer to a ée'cond or thi_rgi eqnviction

title, or of any attempt to commit any of these offenses or any
combination of conv1ctions pursuant to these sections shall be
pumshed by. 1rnprlsonrnent in the custody of the Department of
Correctlons for a term of llfe or llfe thhout parole ', '

5
(Bt
AR
PN

2Under 57 O.S. 2011, section 571, both “lewd or 1ndecent proposmon” and"‘lewd
or indecent act” with a child under sixteen are v1olent” ‘offenses, and thus are
subject to enhancement under the genéral prov131ons of 21 0.8.2011, séctions
51.1(A)(1) and (B), in the absence of the more" SpClelC ‘penalty enhancements
sometimes provided in section 1123(A).

21 0.8.Supp.2019, § 13.1(18).




of lewd mclestation.- Such a reading would be absurd in.light of
section 51.1a:

Section 1123(A) instead wuses the phrases “second or
subsequ;ent. violation of this subsection” and “third or subsequent
violation of this subseciion,” to mean ¢ertain violations of section
1123{A) committed after forwier conviction of either one, or two or
more, nonc‘i 1.1a felonies.: Thus, a conviction of lewd molestation or
lewd or :in’decent proposal- after one: former non-51.1a felony
conviction is punishable “as provided in this subsection,” by applying
the general enhancement for. a second, violent felony conviction

provided by section 51.1(A)(1).4 The enhanced penalty range is thus

4 This r'eadit;xg gives consistent effect to, rather than creating conflict with, 21
0.8.Supp.2019, section 51.1(A)(1), which says, in pertinent part:

[EJvery person who, having been convicted of any felony, commits
any crime after such conviction, within ten (10) years -of the date
followmg the completion of the executlon of the sentence ... ds
pumshable therefor as follows: ' )

1. if the cffense for whAch the perscm is- subsequenﬂy conv 1oted is an
cffense enuraerated in Section 571 of Title 57 of the Oklahoma.
Statutes and the offense is punishable by imprisonment in the
custody of the Department: of Corrections for a term exceeding five
(5) years, such persen is punishable by imprisonment in the custody.
of the Department of Corrections for a term in the range of ten (10)
years to life imprisonment (emphasis added). =

4




10 years to life imprisonment, with the added proviso from section
1123(A) that such a sentence “shall not be eligible for probation,
suspended, or deferred sentence.”

The remaining  provisions:of section’ 1123(4A). -thEreefter_, treat
lewd - molestation  and  lewd or. indecenta:aproposalsi_diszerentflyi=in
understandable ways. | ‘A “‘third or subsequent: violat-ior;;/ of section
1123(A) is best understood:as a conviction for:lewd: moleS‘fati-on after
two or more prior non-51.1a convictions, and is made p,unishable by
“life or life without parole,” an understandably harsher increase from
the general enhancement range. (20 years to life) for a third, violent
felony offense under section 51.1(B).5 -

But why read the phrase “third or subsequent violation” as

limited to lewd molestations committed by twice-convicted felons?’

LY

521 0.S. Supp.2019, section S1. l(B) provideé, in pefti,neht part: .

Every person who, havmg been thce convzcted of felony offenses,
commits a subsequent felony offense which is an offense
enumerated in Section 571 of ‘Title 57 of: the Oklahoma: Statifés,
within' ten (10) years of the date following ‘the:completion ‘cf ithe,
execution of the sentence, and agairistz=whont the district attorney:
seeks to enhance punishment pursuant to.this séction of law, is
punishable by imprisonment in the:custody -oftthe Department of
Corrections fotr a term in the range of twenty (20) years to life
imprisonment (emphasis added). ‘




Because this construction ‘permits sensible application of the

otherwise somewhat perplexing final sentence of section 1123(A),:

which provides, in pertmeut part: °

Any person convicted of a vzolation of this subsection after -
having been twice convicted of a v1olat1on of subsection A

~ of Section 1114 of this title [that is, first degree rape],
Section 888 of this title [that is, forcible sodomy], sexual
abuse of a child pursuant to Section 843.5 of this title, or
of any»attempt to commit any of these offenses or any . .
combination of convictions pursuant to these sections
shall be punished by . . . life or life without parole
(empha31s added)

By process of e11m1nat10n the “violation of this subsect1on

mentioned in this sentence cannot mean lewd molestatlon after two

former con\}ictions (or combioations of convictioos) of firstldegree
rape, forcible sodomy, or sexual abuse: That crim_e is_ already
punishabie (after even one prior conviction of these enufne;jated
types) by a mandafory 11fe without parole in section 51.1a.

Nor can it mean lewd molestatlon or lewd or indecent proposal
after‘ two or ’mOfe prior, ordinary felony conv1ct1ons The former (lewd
molestation) ‘is‘a “th;rd or subsequent violation” already punishable
by “life or life without parole” }'in .t_ﬁe e-ariier'text. Tﬁe latter (lewd or

indecent proposal), by inference, remains punishable at 20 years to




life under section 51.1{B), so that this final sentence can be given-its
interided ejfect: punishing a lewd or indecent proposal byA someone
twice-convicted of these enumerated . sex-.crimes  with  life or life
without parole. = .~ i U Tet b oo e g

"-I‘he specific “v1olat10nof thls sub&ctmrg” 11’; 1slastsentence
therefore means the Crlme of B lewd or fndecént __ proposal, When
committed after tvvg" 6ri'i-moré conv1ct10nSof ‘a.ny cofrzbiﬁatién of first
degreé rape, forc1ble sodomy, or sexualab;lse, and Ls here made
punishable by “life or life without parole.” Withf this feéding, we effect
the Légi.slafuré’s understandable ~inté'r:1't.tc.>.:provide a minimum of life,
or life without parole, rather than the general range of -20 years fo life
that would otherwise apply under section 51.1(B).

This construction gives full éffect to the express penalty
provisioris- in section 1123(A), producing a fnatrix of 'p'élvrljalties'
logically consistent with distincti'oril'sv niadé elsewhere ":bAy"" the
Legisléture' between lewd molestation a_nd lewd or ié&eéer‘i(thpr;ﬁosal,

to wit:

P

e Lewd molestation, in violation of § 1123(A)2), 4), (5)

o unenhanced: 3 to 20 years;

o victim under 12: hot less than 25 years;

7




o after a former enumerated 51.1a conviction: life without -
parole

o after 1 former non-51. 1 a felony conv1ct10n 10 years to
life; ' B '

o after 2 or more former non-51.1a felony convictions: life,
or 11fe without parole.

| ‘o Lewd or m.decem proposal in v1olat10n of 8 1123(A)(1) (3)
0 unenhanced 3 to 20 years
0 Vl"‘tll‘r‘ under 12 not less than 25 years -
o after 1 former felony _con,viction: 10 years to life -
o after 2 or more felooy conviotiOns: 20 years to life;.

o after 2 or more conv1ct10ne (or combination' of
conv1ctlons) of first degree rape, forcible sodomy, or.
sexual abuse: life, or life without parole.

In this way, the eente'ncing pfovisions of section 1123(A) can be
applied in conjunction with other relevant sentence enhancement

provisions in sections 51.1a, 51.1(A)(1), and 51.1(B).



LUMPKIN, JUDGE: SPECIALLY CONGUR "
IS
I concur in afﬁrrnlng the Judgment and Sentence I-Iowever I

“a L

write separately to empha31ze that this Court does not ehgage in a

proportionality " review  of ‘sentences” recommended by Junes and
1mposed by Judges As we explained in Rea v. State 2001 OK CR 28 34
P.3d 148 | ’
PRTLE LT FR A S
the “preeminent requirement” in fashlomng proper
appellate review of senténces is'to- respect and give purpose
to the sentencing scheme promulgated by the legislature.
Legislatures, not courts, défine punishment. .". . Oklahoma
law permits the ‘sentencing body (]udge or Jury) to 1mpose a
sentence anywhere within ‘a specified statutory range.
Given that our state legislature has afforded such broad
discretion to the sentencer, our "shock the consc1ence"
standard prowdes an appropriate scope of review,

2001 OKCR 28, 7 5, 34 ;P.Sd at 149 (1ntemal citations omitted).

| 'I-‘he opinion_ recognizes the rare _case»uw)h‘ere{ﬂ the.,; Eig‘hth‘
Amendment principle of “gross. proportiona.lity”_i_Wou‘ld' be .at{ issu.e_.'
However, we must remember such cases are extremely exceptional,

“hen’s-teeth” rare, and such a proportionality review is not applicable

in the average case.
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Amendment V. Grand Jury Indictment for Capital Crimes: Double Jeopardy; Self-Incrimination; Due
USCA CONST Amend. Vfulltext  United States Code Annotated = Constitution of the United States (Approx. 2 pages)

. United States Code Annotated
Constitution of the United States
Annotated
Amendment V. Grand Jury; Double Jeopardy; Self-Incrimination; Due Process;

Takings

U.S.C.A. Const. Amend. V full text

- Amendment V. Grand Jury Indictment for Capital Crimes; Double
Jeopardy; Self-Incrimination; Due Process of Law; Takings without Just
Compensation

~ Currentness

No person shall be held to answer for a capital, or otherwise infamous crime, unless on'a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval
forces, orin the Miliﬁa, when in actual service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall
be compelled in any criminal case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of faw; nor shall private property be taken for pubhc
use, without just compensatlon

<H|stor|cal notes and reference§ are included in the full text document for this
' amendment.> "
<For Notes of Decisions, see separate documents for clauses of this
amendment:>
<USCA Const. Amend. V--Grand Jury clause>
<USCA Const. Amend. V--Double Jeopardy clause>
<USCA Const. Amend. V--Self-Incrimination clause>
<USCA Const. Amend. V-- Due Process clause>
<USCA Const. Amend. V--Takings clause>

HISTORICAL NOTES
Proposal and Ratification

The first ten amendments to the Constitution were proposed to the Legislatures of the
several states by the First Congress on September 25, 1789, and were ratified on

https://nextcorrectional. westlaw.com/Document/N 9E74A8E09DFA11D8A63DAASEBCE... 2/26/2020
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Amendment V.-Grand Jury Indictment for Capital Crimes; Double Jeopardy; Self-Incrimi... Page 2 of?2 *

December 15,' 1791. For the states which ratified these amendments, and the dates of-
ratification, see Historical Notes under Amendment I.

U.S.C.A. Const. Amend. V full text, USCA CONST Amend. V full text
Current through P.L. 116-91. Some statute sections may be more current, see credits for
details.

End of . © 2020 Thomson Reuters. No claim to original U.S. Government Works.
Document = . '
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS; EQUAL PROTEC"
USCA CONST Amend. XIV-Full Text  United States Code Annotated  Constitution of the United States (Approx. 2 pages)

. United States Code Annotated
; Constitution of the United States
Annotated
‘ Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal
| Protection; Apportionment of Representation; Disqualification of Officers; Public
| Debt; Enforcement

U.S.C.A. Const. Amend. XIV-Full Text

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES;
| DUE PROCESS; EQUAL PROTECTION; APPOINTMENT OF
REPRESENTATION; DISQUALIFICATION OF OFFICERS; PUBLIC
DEBT; ENFORCEMENT

Currentness

Section 1. All persons born or naturalized in the United States, and subjeét to the
jurisdiction thereof, are citizens of the United States and of the State wherein they reside.
No State shall make or enforce any law which shall abridge the privileges or immunities of
" citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurlsdlctlon the equal
protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to
their respective numbers, counting the whole number of persons in each State, excluding
Indians not taxed. But when the right to vote at any election for the choice of electors for
President and Vice President of the United States, Representatives in Congress, the ‘
Executive and Judicial officers of a State, or the members of the Legislature thereof, is
denied to any of the male inhabitants of such State, being twenty-one years of age, and
citizens of the United States, or in any way abridged, except for participation in rebellion, or
other crime, the basis of representation therein shall be reduced in the proportion which the
number of such male citizens shall bear to the whole number of male citizens twenty-one
years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of
President and Vice President, or hold any office, civil or military, under the United States, or
under any State, who, having previously taken an oath, as a member of Congress, or as an
officer of the United States, or as a member of any State legislature, or as an executive or

https://nextcorrectional. westlaw.com/Document/NO9EBC60409DFA11D8A63DAASEBCE... 2/26/2020
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judicial officer of any State, to support the Constitution of the United States, shall have
engaged in insurrection or rebellion against the same, or given aid or comfort to the
enemies thereof. But Congress may by a vote of two-thirds of each House, remove such
disability. :

Seetion 4. The validity of the public debt of the United States, authorized by law, including
debts incurred for payment of pensions and bounties for services in suppressing
insurrection or rebellion, shall not be questioned. But neither the United States nor any

- State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion
against the United States, or any claim for the loss or emancipation of any slave; but all

- such debts, obligations and claims shall be held illegal and void. . .-,

' Sectlon 5 The Congress shall have power to enforce by approprlate Ieglslatlon the
provisions of this article.

<Section 1 of this amendment is further displayed in separate documents
according to subject matter,> o

<see USCA Const Amend. XIV, § 1-Citizens>

J/ r—~ : ¥l 1
<see USCA Const Amend. X1V, § 1-Privileges> + | .. . . ‘l A

<see USCA C_enst Amend. XIV, § 1-Due Proc> .
<see USCA Const Amend. X1V, § 1-Equal Protect> ) ' ' |
<sections 2 to 5 of this amendment are displayed as separate documents,>x
<see USCA Cons’( Amend. XV, §2,>
. <see USCA Const Amend.'XIVv, §3,>
<see USCA Const Amend. X1V, § 4>
<see USCA Const Amend. X1V, § 5,>
HISTORICAL NOTES

Proposal and Ratification

This amendment was proposed to the legislatures of the several States by the Thirty-ninth
Congress, on June 13,.1866. On July 21, 1868, Congress adopted and transmitted to the
Department of State a concurrent resolution, declaring that “the legislatures of the States of
Connecticut, Tennessee, New Jersey, Oregon, Vermont, New York, Ohio, lllinois, West
Virginia, Kansas, Maine, Nevada, Missouri, Indiana, Minnesota, New Hampshire,
Massachusetts, Nebraska, lowa, Arkansas, Florida, North Carolina, Alabama, South
Carolina, and Louisiana, being three-fourths and more of the several States of the Union,
have ratified the fourteenth article of amendment to the Constitution of the United States,

https://nextcorrectional. westlaw.com/Document/N9EBC60409DFA11D8A63DAAYEBCE...  2/26/2020
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duly proposed by two-thirds of each House of the Thirty-ninth Congress: Therefore,
Resolved, That said fourteenth article is hereby declared to be a part of the Constitution of
the United States, and it shall be duly promulgated as such by the Secretary of State.” The
Secretary of State accordingly issued a proclamation, dated July 28, 1868, declaring that
the proposed fourteenth amendment had been ratified by the legislatures of thirty of the
thlrty six States. The amendment was ratified by the State Legislatures on the following
dates: Connecticut, June 25, 1866; New Hampshlre July6 1866; Tennessee, July 19,
1866; New Jersey, Sept. 11, 1866; Oregon, Sept. 19; 1866, Vermont; Oct. 30, 1866; Ohio,

.+ Jan. 11, 1867; New York; Jan. 10, 1867"K'ansas Jan. 11, 1867: llinois; Jan. 15, 1867;

~+ West Virginia] Jan. 16, 1867: Mrchrgan Jan: 161 1867; anesota “Jan. 16, 1867; Maine,
Jan. 19, 1867, Nevada Jan 22 1867 Indlana Jan. 23, 1867 Missouri, Jan. 25, 1867;
Rhode Island, Feb. 7, 1867; Wisconsin, Feb. 7, 1867; Pennsylvama Feb. 12, 1867
Massachusetts Mar 20, 1867; Nebraska June 15, 1867 Iowa Mar. 16, 1868 Arkansas
Apr. 6, 1868; Florida, June 9, 1868; North Carolina, July 4, 1868, LourSIana, July 9, 1868;
South Carolina, July-9, 1868; Alabama, July 13, 1868; Georgia, July 21,.1868. Subsequent
to the proclamation the following States ratified this amendment: Virginia, Oct. 8, 1869;
Mississippi, Jan. 17, 1870; Texas, Feb. 18, 1870; Delaware, Feb. 12; 1901; Maryland, Apr.
4, 1959; California, May 6, 1959; and kent'ucky; Mar? 18, 1976. '

The Fourteenth Amendment originally"w'as rejected by Delaware, Georgia, Louisiana, North
Carolina, South Carolina, Texas and Virginia. However, the State Legislatures of the
aforesaid States subsequently ratified the amendment on the dates set forth in the
preceding paragraph. Kentucky and Maryland rejected this amendment on Jan. 10, 1867
‘and Mar. 23, 1867, respectively. '

Tne States of New Jersey, Ohio and Oregon “withdrew” their consent to the ratification of
this amendment on Mar. 24, 1868, Jan. 15, 1868, and Oct. 16, 1868, respectively.

Tne State of New Jersey expressed support for this amendment on Nov. 12, 1980.

Ohio and Oregon reratified the amendment on March 12 2003, and Apnl 25,1973,
: respectlvely ’

U:S.C.A. Const. Amend. XIV-Full Text, USCA CONST Amend. XIV-Full Text
Current through P.L. 116-91 . Some statute sections may be more current, see credits for
details.
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800 (1988). Infants o= 1753(2); Sex Offenses &= 304 his truth and veracity. Roldan v. State, Okla.Crim.App., 762 P.2d 285 (1988). Infants £m

: \ 1749; Sex Offenses e« 304
State's burden of proof in prosecution for lewd and indecent acts with a child under the 4 ‘\ !-—
age of 16 is a sufficient safeguard against possible fabrication so that there is no per se . \\ \ P p Conviction for two counts of lewd molestation was supported by testimony of female
rule of corroboration in lewd molestation cases. Jones v. State, Okla.Crim.App., 765P2d - \ . " relative of defendant as to two incidents which occurred when she was nine years oid.
800 (1988). Infants &= 1753(2); Sex Offenses & 309 : ' Coliins v. State, Okla.Crim.App., 751 P.2d 200 (1988). Infants &= 1746; Sex Offenses ew

Conviction for indecent or lewd proposal to a child can be sustained upon uncorroborated
testimony of the prosecuting witness unless such.testimony appears incredible and so
unsubstantial to make it unworthy of belief. Roldan v. State, Okla.Crim.App., 762 P.2d 285
(1988), Infants o~ 1753(2); Sex Offenses &= 304

Testimony of minor victim of tewd folestation and sodomy was not required to be
corroborated since minor's testimony was lucid, clear and devoid of ambiguity. Salyer v.
State, Okla.Crim.App., 761 P.2d 890 (1988). Infants o= 1753(2); Sex Offenses o= 304

Testimony of minor victim of lewd molestation and sodomy was sufficiently corroborated, if

such carroboration was required, by evidence of minor's personality and behavior changes
after attack. Salyer v. State, Okla.Crim.App., 761 P.2d 890 (1988). Infants & 1753(2); Sex
Offenses = 309

Five-year-old victim was not an accomplice to lewd moles(atlon of herself; thus, '
corroboration of her testimony by other evidence tend ing ‘to connect defendant with
commission of offense was not required for conviction. Elde V. State Okla.Crm.App., 551
P.2d 275 (1976). Criminal Law o= 507(7)

Thirteen-year-old complaining witness’ testimony that-he accepted ride in defendant's
automobile, that defendant threatened him with his fist and fondled his private parts was
neither improbable nor contradictory and did not require corroboration by additional
evidence as to the principal facts in order to sustain conviction of lewd molestation of a
child under age 14. Still v. State, Okla.Crim.App., 484 P.2d 549 (1971). Infants &= 1749;
Sex Offenses a= 276; Sex Offenses o= 304

Weight and sufficiency of evidence~In general

Evidence was sufficient to sustain conviction for lewd motestation; two ‘minor victims
testified that each was molested by defendant on several occasions, testimony of
investigating officer established that defendant gave details similar to those given by
victims, and victims' parents confirmed that victims provided the same reports to them.

Applegate v. State, Okla.Crim.App., 904 P.2d 130 (1985). Infants & 1753(2); Sex Offenses
2= 308

Statement of nine-year-old stepson and stepson's trial testimony was corroborated by
defendant's own confession that he had twice performed ora! sodomy on stepson and
supported convictions for oral sodomy, crime against nature, and lewd molestation, despite
stepson’s attempts to recant statements at trial. Davenport v. State, Okla.Crim.App., 806
P.2d 655 (1991). Infants &~ 1753(2); Sex Offenses o= 309

Uncorroborated testimony of 13-year-old boy that defendant attempted to feel his crotch In
public restroom and asked to “feel it" was sufficient {o sustain defendant’s conviction for
indecent proposal to a child under 16 years of age despite defendant's evidence showing

256

Testimony of five-year-old victim that defendant removed victim's pants and underwear,
placed his hands and mouth on victinfs penis and corroborating testimony that other
witnesses observed victim with his pants down, followed defendant into an adjoining
bedroom and saw him trying to fasten his pants‘ was sufficient to support defendant's
conviction of lewd molestation. Weeks v. State, Okla.Crim.App., 745 P.2d 1194 (1987).
Infants &= 1749; Infants &= 1750; Sex Offenses o= 258; Sex Offenses & 309

Defendant's statement to 15-year-old prosecutrix, I want to make love to you,” was oral
lewd or indecent proposai to have unlawful sexual relations, for purposes of this section
prohibiting any person over 18 years of age from knowingly and iftentionally making any

oral or written fewd or indecent proposal to any child under 16 years of age for child to

have unlawful sexual relation or sexual intercourse with any person, particularly where
coupled with defendant's statement that he was going to do it anyway and defendant's
continual kissing and fondiing of prosecutrix. Reed v. State, Okla.Crim.App., 718 P2d 373
(1986). Infants & 1746; Sex Offenses i 258

Evidence, including testimony of an eyewitness, was sufficient to sustain conviction of
tewd molestation of a nine-year-old deaf female despite claim that defendant had merely
attempted to comfort and assist what he thought to be a lost child. Abbolt v. Stale,
Okla.Crim.App., 655 P.2d 558 (1982). Sex Offenses o~ 259

Evidence, including evidence that defendant asked 13-year-old child “do you want to
screw,” was sufficient to sustain defendant's conviction of indecent proposal to child,
though there assertedly was no proof that such words on part of defendant were a lewd or
indecent proposal of sexual relations-or sexual intercourse. Mayberry v. State,
Okla.Crim.App., 603 P.2d 1150 (1979). Infants &« 1746; Sex Offenses &» 258

Testimony by seven-year-old giri that, as she was walking to school, defendant approached
her and told her to take off her pants, that defendant put his finger in her rectum, and that
defendant then pulled down his pants and “told me to suck his peter” and that she did so
was sufficient to sustain defendant's convictions for oral sodomy and taking indecent
liberties with a child under the age of 14 years. Webb v. State; Okla.Crim.App., 538 P.2d
1054 (1975). Infants aw 1746 Sex Offenses e« 254

Act of kissing seven-year- old girl and playing with or touching her pelvic area was
sufficient to violate lewd molestation statute and was sufficient evidence to submit to jury
issue whether defendant was eager for sexual indulgence. Tolison v. State,
Okla.Crim.App., 514 P.2d 693 (1973). Infants &= 1865(2); Sex Offenses &= 346

Evidence sustained conviction of defendant, who assertedly placed his hand between legs
of 12-year-old girl while she was asleep, and taking indecent liberties with female child
under age of 14 years. Ball v. State, Okla.Crim.App.. 509 P.2d 908 (1973). Infants

L . g

—
a2

-0f23 13 5/15/2019 4:01 PM14 of 23 14 5/15/2019 4:01 PM


https://nextcorrectional.westlaw.com'Docume...%c2%a7
https://nextcorrectional.westlaw.com'Docume

A
-

@

15 of 23

1749; Sex Offenses o 256

Clear, convincing and consistent testimony of 9-year-old girl which was substantially
corroborated by testimony of police officer as to defendant's confessions sustained
conviction for lewd molestation of minor. Miller v. State, Okla.Crim.App.. 418 P.2d 220
(1966). Infants &= 1753(2); Sex Offenses &= 309 )

Evidence was sufficient to show defendant exposed himself for the purpose of receiving
sexual gram' ication, and thus to support conviction for lewd acts with a child; there was
evidence that defendant ficked the victim's vagina, rmsturbated before her to the point of
ejaculation, placed her mouth on his penis, and made her touch his penis. Wiliamson v.
Parker, C.A.10 (Okla.)2017, 705 Fed.Appx. 677, 2017 WL 2986898, certiorari denied 138
S.Ct. 560, 199 L.Ed.2d 441. Infants &= 1750; Sex Offenses ow 259

Evidence was sufficient to establish that defendant touched the child victim in a lewd or
lascivious manner, as required to support conviction for lewd molestation of a child, under
Oklahoma law, where victim testified that defendant touched her genital area with a vibrator
when she was 10 years old. Betvin v. Addison, C.A10 (Okla.)2014, 561 Fed.Appx. 684,
2014 WL 1328144 Infants 4w 1594; Sex Offenses e 21(1)

--- Intent, weight and sufficiency of evidence

Evidence was sufficient to support defendant's conviction for indecent proposal to child;
taped conversation supported conclusion that defendant was persuading child to go to
secluded place for the purpose of taking nude photographs, and fact that there was to be
series of posing sesslons provided logical basis for jury to determine that defendant
intended to lewdly and lasciviousty look upon child: Allertv. State, Okla.Crim.App., 734 P.2
1304 (1987). Infanls a_- 1746; Sex Offenses &= 290

Assistance of counsel s

Minimally competent counsel would have recognmed likely defense based on Oklahoma's
lewd molestation statute's text and Oklahoma Court of Criminal Appeals' (OCCA) failure to
provide permissible namrowing construction in its published cases, and thus defendant
charged with lewd molestation was denied effective assistance of counse! due to
counsel's failure to recognize likely defense based on fact that victims' private parts were
clothed, even though OCCA rejected defense in defendant's post-conviction proceeding,
where OCCA had recognized defense in two prior unpublished decisions, defense counsel
had access to OCCA's unpublished decisions, counsef's decision to advise defendant to
plead guilty without mentioning viable defenses was not justifiable on any strategic basis, it
was reasonably probable that bringing those cases to prosecutor’s attention during plea
negotiations could have resulted in better bargain, lesser charges, or even dismissal of
case or that trial court may have dismissed casé, defendant received concurrent 25 year
sentences, and defendant immediately attempted to withdraw his plea upon discovering
cases. Heard v. Addison, C.A.10 (Okla.)2013, 728 F.3d 1170. Criminal Law o 1909;
Criminal Law &= 1920

Ar t and duct of 1

g

State's comments in prosecution for indecent acts towards children, that “lessons”

——

.
$ 1123, Lewd or indecent proposals or acts as ... § 1123. Lewd or indecent proposals or acts as ... https:/nextcorrectional . westlaw.com/Docume...§ 1123. Lewd or indecent proposals or acts as ... § 1123. Lewd or indecent proposals or acts as ..

5/15/2019 4:01 PM16 of 23

defendant wished to teach children were not kind of lessons jurors should permit, were not
fundamentally prejudicial so as to deprive defendant of fair trial. Reynolds v. State,
Okla.Crim.App., 717 P.2d 608 (1986). Criminal Law &= 2149

Where defendant used absolutely no force on either of child victims, let alone took any
action that would have placed their lives in jeopardy, reference of prosecutor to unsoived
child murders arising out of unsolved child molestation cases was outside scope of
evidence and not reasonable inference that could be drawn from evidence; however, in
light of overwhelming evidence of guilt that was presented, in prosecution for rape, crimes
against nature, and lewd act with child under 14, and relatively Iigjht sentences imposed for
each Individual crime, prosecutor's improper statement did not call for reversal of judgment
or sentence. Bauwens v. State, Okla.Crim.App.. 657 P.2d 176 (1983). Criminal Law &=
1171.3; Criminal Law &= 2118; Criminal Law &= 2123

Although evidence of defendant's guilt of lewd molestation was overwhelming, justice would
best be served by giving defendant the benefit of doubt as to effect of District Attomey's
inflammatory argument and reference to defendant's alleged rape of 13-year-old
prosecutrix and by modifying judgment and sentence from 20 years® imprisonment to 15
years' imprisonment. Behley v. State, Okla.Crim.App., 521 P.2d 418 (1974). Criminal Law
o 1184(4.1)

Election of one of several acts

Where state proves more than one act of lewd molestation of female child, trial court on
own motion should either require prosecution to elect upon which of such acts it relies, or
should treat act of which state first introduces evidence which tends in any degree to
prove offense as election, and limit jury to consideration of such particular act as basis for
conviction and should limit proof of other acts as corroboration or as showing relation of
parties. Dugan v. State, Okla.CrimApp., 360 P.2d 833 (1961). Criminal Law e~ 678(1);
Criminal Law 4~ 678(3); Criminal Law o= 678(4)

Where evidence showed several acts of lewdness upon which conviction for lewd
molestation of female child could be based, and trial court by instruction permitted jury to
base conviction on any one of such acts, without requiring state to elect, and without
treating first act proven as an election, and verdict was general, judgment would be
reversed. Dugan v. State, Okla.Crim.App., 360 P.2d 833 (1961). Criminal Law a~ 1168(2);
Criminal Law & 1172.1(2.1) ,

Instructions

To the extent that fury may have read two instructions together to permit substitution of a
law enforcement officer using deception for an actual child victim in prosecution for making
fewd or indecent proposals to a child after one former _convicﬁon, effect was ultimately
curative of omission from instruction of element of mere belief that indecent proposal to
have sexual relations or intercourse was made to an actual child who was younger than 16
because substitution led to same result that would have been permitted under omitted
language: a finding that, as a result of detective's arfifice and deception, defendant
befieved he was propositioning a child under 16 years of age. Barnard v. State,
Okda.Crim.App., 290 P.3d 759 (2012). Criminal Law om 823(«.1)

16
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Omission in jury instruction of element of offense that mere belief that indecent proposal to
have sexual refations or intercourse was made to an actual child who was younger than
the age of 16 was hanmiess beyond a reasonable doubt in prosecution for making lewd or
indecent proposals to a child after one former conviction, where it was clear beyond a
reasonable doubt that a rational jury would have found him guilty of crime despite
incomplete jury instruction because of his belief of his intended child-victim's age was
supported by strong uncontroverted evidence, including that police officer posing as
pretextual child told defendant several times that she was 12 Years old. Bamard v. State,
Okla.Crim.App., 280 P.3d 759 (2012). Criminal Law e= 1173.2(2) )

Exclusion of phrase conceming public decency and morality in Insimcﬁon defining offense
of lewd molestation of minor child was not fundamental error. Reeves v. State,
Okla.Crim.App., 818 P.2d 485 (1991). Criminal Law i 1038.1(4)

Failure to include word “intentionally” in definition of offense of lewd molestation of minor

child was not fundamental error. Reeves v. State, Okda.Crim.App., 818 P.2d 495 (1991). /"’ '

Criminal Law &« 1038, 1(4)

Defendant was not entltled to inslrucﬁon on corroboration in proseci:tion for lewd and
indecent acts on a child under the age of 16 where the children's memory and veracity
were thoroughly tested on cross-examination and their testimony was not inconsistent,
incredible, or contradictory. Jones v. State, Okla.Crim.App., 765 P.2d 800 (1988). Infants
v 1666(2); Sex Offenses fow 421

Defendant could not challengz potentially overbroad jury instruction on crime of lewd
molestation where no objection was made to instruction at trial, alternate instruction was
not offered at trial, and defense counse! specifically stated that he had no objection to
instructions. Drake v. State, Okla.Crim.App., 761 P.2d 879 (1988). Criminal Law i«
1038.1(4); Criminal Lavs o« 1038.3; Criminal Law o= 1137(3)

In prosecution for lewd molestation involving defendant's children, judge's comments during
jury deliberation were not improper, as comments did not express or imply opinion but
merely expressed concern over jury's Erogress and instructed jury that each count was to
be considered separately as to guilt or Innocence Webb . State Okla. Cnm App.. 684 P.2d
1208 (1984). Criminal Law &= 864

In prosecution for lewd molestation involving defendant's children, defendant was not
entitled to requested instructions concerning need for evidence to comroborate his
daughtef; testimony, which was not improbable or incredible even though there was some
conflict and confusion and for which, as to each of three counts for which defendant was
found guilty, there was corroboratlng medical evidence. Webb V. Stale Olda.Crimn. App 684
P.2d 1208 (1984). Infants 2m 1666(2) Sex Offenses w421

The absence of objections to instructions defining terms “lewd and lascivious” in
prosecution for lewd molestation amounted to a failure to preserve for appeal the issue of

error in the instructions. Abbotl v. State, Okla.Crim.App., 655 P.2d 558 (1982). Criminal
Law i 1038.1(6)

In prosecution which resuited in the conviction for taking indecent liberties with a chitd
under the age of 14 years, trial court did not err in refusing to give defendant's requested
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instruction as to lesser included offenses of assault and battery and contributing to
delinquency of a minor, where testimony of seven-year-old victim was believable and
uncontroverted and was corroborated by testimony of witness who heard events in
question, by victim's mother and by others and defendant did not testify nor did he produce
any evidence in his defense. Alger v. State, Okla.Grim. App 603 P.2d 1154 (1979)
Criminal Law &= 795(2.80)

Where defendant, in prosecution for Iewd'nﬁlestation, made timely objection to instruction
defining sexual indulgence but did not suggest an instruction in the altemative, defendant
had waived right to challenge the objedionéble instm;:tién on appeal. Tollison v. State,
OKia.Crim.App., 514 P.2d 693 (1973). Criminal Law &~ 1038.3

Where defendant cited no authority to support proposition that trial court, in prosecution for
lewd molestation, erred in failing to instruct jury on lesser included offense mainly simple
assault and battery, Court of Criminal Appeals would not consider contention, it not being
apparent that defendant had been deprived of a fundamental right. Tollison v. State,
Okla.Crim.App., 514 P.2d 693 (1973). Criminal Law &= 1130(5)

Sent and punishment—in g I

P

>,

Sentencing defendant for lewd molestation under amended statute, which provided that
upon third conviction for qud molestation sentence options are [ife or life without parole
and which took effect after offenses were committed, violated ex post facto clauses.
Applegate v. State, Okla.Crim.App., 904 P.2d 130 (1995). Sentencing And Punishment &«
1219

By creating specific enhancement provision for lewd molestation, legislature indicated a
particular intent to protect children from repeat molesters. Applegate v. State,
Okla.Crim.App., 904 P.2d 130 (19895). Sentencing And Punishment o« 1209

Six sentences of life without parole for six counts of lewd molestation after two former
lewd molestation convictions did not shock the conscience, and thus, were not excessive;
testimony showed defendant touched one minor victim outside of his clothing and touched
another minor victim in the shower and orally sodomized him, defendant had two prior
convictions for lewd molestation, and sentences were within statutory range. Applegate v.
State, Okla.Crim.App., 804 P.2d 130 (1985). Sentencing And Punishment & 1422

Jury could consider parole when it deliberated sentencing defendant with the option of life
without parole in prosecution for lewd molestation and forcible sodomy. Applegate v. State,
Okla.Crim.App., 804 P.2d 130 (1995). Sentencing And Punishment ax 117

Sentence composed of consecutive terms of 200 years for first-degree rape, 20 years for

"sodomy, ten years for lewd molestation and ten years for indecent exposure was not

excessive. Spencer v. State, Okla.Crim.App., 795 P.2d 1075 (1990). Infants e 1673;
Obscenity &« 252; Sentencing And Punishment & 645; Sex Offenses @ 434; Sex
Offenses ow 435 )

Trial court was not empowered to penalty of $250 against defendant, to be paid to
court fund as recoupment of attorney fees, in sentencing defendant to one year in
penitentiary for making indecent proposal to child under 16. Nevious v. State,
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Okla.Crim.App., 774 P.2d 1070 (1989). Costs ¢= 318

Sentence of eight years for indecent proposal to child under age of 16 was not shocking to
court or excessive. Roldan v. State, Okla.Crim.App., 762 P.2d 285 (1988). Infants &= 1670;
Sex Offenses = 436

Sentences of 20 years on each count of indecent or lewd dcts with a child under 16 and
on aiding and abetting indecent liberties with child under 16, to un concurrently, were not
excessive. Salyers v. State, Okla.Crim.App., 755 P.2d 97 (1988). Infants o= 1673; Sex
Offenses o~ 436

Sentences of eight years for child stealing and 15 years fér lewd molestation, which were
each less than maximum provided by statute and which were ordered to run concurrently,
were not excessive. Lamora v. State, Okla.Crim.App., 717 P.2d 113 (1986). Infants
1670; Kidnapping &~ 41; Sex Offenses <= 436 -

Imposition of sentences of ten years' imprisonment for offense of oral sodomy and five
years' imprisonment for offense of taking indecent liberties with a child under the age of 14
years on defendant who committed the crimes on a seven-year-old girl was within the
range provided by law and did not shock the conscience of the court and was thus not
excessive. Wehb v. State, Okla.Crim.App., 538 P.2d 1054 (1975), [nfants @~ 1670; Sex
Offenses & 434 ' '

Seven-year sentence for lewd molestation did not constitute cruel, unusual, andinhumane
punishment. Tollison v. State, Okla.Crim.App., 514 P.2d 693 (1973). Sentencing And
Punishment &~ 1504 oo ’

Sentence of one year imprisonment for taking indecent liberties with female child under age
of 14 years was not excessive, in that such sentence was minimum allowed for such
offense. Ball v. State, Okla.Crim.App., 508 P.2d 908 (1973). Infants &~ 1670; Sex Offenses
o= 436 e o -
Ten-year sentence imposed on defendant for. taking indecent liberties with female under the
age of 14 years, a crime for which maximum punishment is. 20 years, after fair trial
wherein evidence amply supported verdict was not excessive and was not imposed as
resuft of passion or prejudice. Epperson v. State, Okla.Crim.App., 406 P.2d 1017 (1965).
Infants &= 1670; Sex Offenses = 436

Where defendant had entered prosecutrix home, touched her arm and neck, and asked her
to go with him, and where jury was unable to agree upon punishment, defendant's acts
did not justify imposition of maximum sentence for molesting body of child, and sentence
was reduced from five years' imprisonment to two years' imprisonment. Rich v. State,
Okla.Crim.App., 266 P.2d 476 {1954). Criminal Law e« 1184(4.1)

Defendant's consecutive 15-year sentences on four counts of indecent or lewd acts with a
child under 16 were not grossly disproportionate in violation of Eighth Amendment's
protection against cruel and unusual punishment, although defendant was 70 years old at
time of sentencing; sentences were within statutory range of punishment for crimes.
Powers v. Dinwiddie, C.A.10 (Okla.)2009, 324 Fed.Appx. 702, 2009 WL 840598,
Unreported. Infants s« 1673; Sentencing And Punishment &« 1508; Sex Offenses & 436
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- Admissibility of evid , sentence and punish t

Record in prosecttion for the taking of indecent liberties with a female child under 14 years
of age disclosed that trial judge had not taken into consideration in determining sentence,
as claimed by defendant, testimony introduced by state through police officer at hearing on
aggravation or mitigation of sentence. Sprouse v. State, Okla.Crim.App., 441 P.2d 481
(1968). Sentencing And Punishment ¢ 316

---- Prior convicti and punish t

Defendant's prior Oklahoma lewd mo!estatioq conviction was not “forcible sex offense,”
and thus was not “crime of violence” under sentencing guideline requiring enhanced base
offense level if defendant conviqted of firearms offense had prior felony conviction of either
crime of violence, even if his conduct fell within ambit of comparable federal statute, where
statute of conviction swept more broadly than federal statute. United States v. Gieswein,
C.A.10 (Okla.)2018, 887 F.3d 1054, habeas corpus dismissed 2018 WL 2020540,
certiorari denied 139 S.Ct. 279, 202 L.Ed.2d 202, rehearing denied 2019 WL 660280.
Sentencing and Punishment ¢ 793

Sentences of 150 years imprisonment for each count of forcible oral sodomy and lewd or
indecent acts with child under age of 16 were not excessive given nature of offenses and
defendant's two prior convictions, one of which was for child molestation. Virgin v. State,
Okla.Crim.App., 792 P.2d 1186 (1990). Infanis &« 1673; Sex Offenses &= 434

Sentence of 150 years' imprisonment on each of two counts of first-degree rape after
former conviction of felony and two counts of lewd molestation after former conviction of
felony, with three counts running concurrently and one count consecutively to first count,
was not so excessive as to shock court's conscience. Coliins v. State, Okla.CrimApp., 751
P.2d 200 (1988). Infants &= 1673; Sex Offenses e 435

Sentence of defendant to 30 years imprisonment upon conviction of lewd molestation after
former conviction of a felony was not excessive, in view of circumstances of the case,
which involved a five-year-old victim, and fact that defendant had been convicted two
years previously of the same crime. Weeks v. State, Okla.Crim.App., 745 P.2d 1194
(1987). Infants ¢« 1673; Sentencing And Punishment s~ 95; Sentencing And
Punishment &= 122; Sex Offenses ex 436

Sentence of 60 years In prison was not excessive for defendant convicted of indecent
proposal to child under the age of 14 after former conviction of two or more felonies. Allen
v. State, Okla.Crim.App., 734 P.2d 1304 (1987). Infanis s 1670

Twenty-year sentence imposed following conviction for offi of lewd mol ion, after
former conviction of a felony, was not excessive in view of defendant's prior conviction for
rape in the first degree. Delancy v. State, Okla.Crim.App., 586 P.2d 887 (1879). Sentencing

'And Punishment &= 1422

Although judgment and sentence of defendant's prior conviction for indecent exposure,
used to enhance punishment for offense of lewd molestation, failed to disclose that

| 1t was repr d by counse! or waived counsel, appearance docket showing
that defendant was rep ited by counsel on his prior conviction was credible evidence
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‘habeas petitioner's convictions of sexual battery, lewd molestation, and

indicating that defendant was represented. Engram v. State, Okla.Crim.App.. 545 P.2d - “
1285 (1976). Sentencing And Punishment e 1379(2) - A

- . ! / ~
— t, sent and pur t. : /\./“:-

Defendant's prior conviction for indecent proposal to child, in violation of Oklahoma law, =
qualified as “crime of violence,” within meaning of sentencing guidelines, as required for d
16-level enhancement to his sentence, resulting in 54-month prison term for his guilty plea

to being alien present in United States after deportation, since prior conviction was

necessarily included inAscope of guidelines' enumerated offense generically designated as

sexual abuse of minor. U.S. v. Martinez-Zamaripa, C. A10 (Okla )2012 '680 F.3d 1221.

Sentencing and Punishment &« 793 ) - /‘»"
Conclusion of the Oklahoma Court of Criminal Appeals (OCCA) that evidence was

sufficient for a state court conviction for lewd or indecent acts with a child under 16 was &

reasonable, and thus.defendant was not entitled to a certificate of appealability (COA) to “,gfj (’ ( Z‘

Habeas corpus

appeal district court's denial of habeas corpus petition on grounds of insufficient evidence; I /,e-\
testimony of five witr including afleged victim, directly inculpated defendant. Crowder o )/ COA, &
v. Martin, C.A.10 (Okla.)2018, 742 Fed Appx. 389 2018 WL 391 3479 Habeas Compus om /‘} -

493(3); Habeas Corpus o 818

Trial counsel's conduct in discussing the advantages and dlsadvantages of tesufying in ,mi;}
prosecution for engaging in lewd or indecent acts with a child under 16 in violation of \ o
Oklahoma law was reasonable, and thus defendant was not entitled to a certificate of

appealability (COA) to appeal district court's denial of habeas corpus petition based on
ineffective assistance of trial counsel; defendant acknowledged on'the record that -
defendant understood it was his decision whether to testify at trial. Crowder v. Martin,
C.A.10 (Okla.)2018, 742 Fed.Appx. 389, 2018 WL 3913479 Habeas Corpus L 486(4),
Habeas Corpus o= 818

Review ' o ’ -

State court's determination that petitioner was not denied effective assistance of counsel
due to trial counsel's failure to disclose existence of viable defenses he could have
asserted to charges against him under Oklahoma's lewd molestation statute was contrary
to clearly established federal law in Stricklarid v. Washington, and thus was not entitled to
deference on federal fiabeas review, even though state court ruled in petitioner's case that
deferises were not viable, where state court's pronouncement on law in petitioner's case
represented marked departure from only available law on books at time petitioner pleaded
guilty. Hear;l v. Addison, C.A10 (Okla.)2013, 728 F.3d 1170. Habeas Corpus &= 486(2)

State appelate court's rejection of constitutional sufficiency of evidence claims regarding
pted lewd
molestation involved neither unreasonable apptlication of Jackson v. Virginia review .,
standard nor unreasonable determination of the facts; all seven victims testified at length
about incidents, their testimony demonstrated pattemn of behavior supporting inferefice of
requisite element of unlawful sexual indulgence. U.S.C.A. Const.Amend. 14; 28 U.S.C.A. §§
2254(d); Okla. Stat. tit. Webber v. Scott, C.A.10 (Okla.)2004, 390 F.3d 1169, Habeas"
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Corpus o= 493(3)

Failure of defendant to address in his motion forvne'w !ﬁai.issue with respect to allowing
competency questioning of child victim of lewdness to.be conducted in presence of jury
operated to preclude consideration of issue on appeal. Abbott v. State, Okia.Crim.App., 655
P.2d 558 (1982). Criminal Law ¢= 1064(6)

Federal habeas relief was not available on petitioner’s claim that prosecutor’s decision to
charge him with making lewd or indecent proposals to a child under 16 rather than with
more specific offense of solicitation of child prostitution was erroneous under state law,
especially given that state's highest appeliate court ruled on direct appeal that charges
brought against petitioner were proper. Haney v. Addison, C'A.10 (Okla.)2008, 275
Fed.Appx. 802, 2008 WL 1913380, Unreported, certiorari denied 129 S.Ct. 766, 555 U.S.
1086, 172 L.Ed.2d 758, rehearing denied 129 S.Ct. 1408, 555 U:S. 1209, 173 L.Ed.2d
652. Habeas Corpus o 497; Habeas Corpus &= 770

‘Plain error

Plain error in prosecuting defendant for both making lewd or indecent proposals to a child
after one former conviction and using a computer system or network for purpose of
committing defendant's double jeopardy substantial rights under double jeopardy statute
and required reversal of conviction for using a computer system or network for purpose of
committing a felony, where defendant would not have received a second felony conviction
and ten-year sentence had error not been made; arid allowing statutorily proscribed double
punishment to stand would undoubtedly bring falmess and integrity of entire trial Into
serious question. Barnard v. State, Okla.Crim.App., 290 P3d 759 (2012). Criminal Law &=
1030(1) :

Harmless error

District court's procedural ervor in determining that defendarit's prior Okdahoma lewd
molestation conviction was “crime of violence” under Sentencing Guidelines was harmless,
where, at defendant's original sentencing, district court varied upward from advisory
Guidelines range of 188 to 235 months' imprisonment on ground that guidelines did not give
sufficient effect to depth and breadth, befsistence and depravity and harmfulness of
defendant's cnmnal conduct, and imposed sentence of 240 months, and, on resentencing,
district court delermned that revised range was 92 to 115 months, but elected to impose
same sentence of 240 months’ In'onsonmenl to protect public from further crimes, noting

that defendant's record had worsened by time of resentencing, and stating that it would

have imposed higher sentence but for statutory maximum. United States v. Gieswein,
C.A.10 (Okla.)2018, 887 F.3d 1054, habeas ‘cofpus-dism'ssed 2018 WL 2020540,
certiorari denied 139 S.Ct. 279, 202.L.Ed.2d 202, rehearing denied 2019 WL 660280.
Criminal Law &« 1163(1); Criminal Law &« 1177.3(2)

21 Okl. St. Ann. § 1123, OK ST T. 21 § 1123
Current with emergency effective provisions through Chapter 322 of the First Regular
Session of the 57th Legislature (2018)

End of © 2019 Thomson Reuters. No claim to original U.S. Govemment Works.
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§ 51.1a. Second offense of rape in the first degree, forcible sodomy, lewd molestation or sexual abuse of a child
OKSTT.21§51.1a Oklahoma Statutes Annotated : Title 21. Crimes and Punishments (Approx. 2 pages)

, Oklahoma Statutes Annotated

; Title 21. Crimes and Punishments

j Part I. In General

; Chapter 2. General Provisions

' Second and Subsequent Offenses

Bt st SOOI 5 N 51005 - oo o e e 3

‘21 OkLSt.Ann. § 51.1a

§ 51.1a. Second offense of rape in the first degree, forcible sodomy, lewd
molestation or sexual abuse of a child

Currentness

Any person convicted of rape in the first degree, forcible sodomy, lewd molestation or sexual
abuse of a child after having been convicted of either rape in the first degree, forcible
sodomy, lewd molestation or sexual abuse of a child shall be sentenced to life without -
parole.

Credits -
Laws 2002, c. 455, § 3, emerg. eff. June 5, 2002.

21 OKkl. St. Ann. § 51.1a, OKSTT. 21 § 51.1a
Current with enacted legislation of the First Regular Session of the 57th Legislature (2019)
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