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DAVIS v. D'ILIO et al

APPEAL,CLOSED,HABEAS,PLO

U.S. District Court
District of New Jersey [LIVE] (Trenton)

CIVIL DOCKET FOR CASE #: 3:14-cv-07797-AET

Internal Use Only

Date Filed: 12/09/2014

Assigned to: Judge Anne E. Thompson Date Terminated: 11/30/2017
Case in other court: 3rd Circuit, 18-01029 Jury Demand: Plaintiff
Cause: 28:2254 Petition for Writ of Habeas Corpus (State) ~ Nature of Suit: 530 Habeas Corpus

Petitioner

OMAR N. DAVIS

V.

Respondent

(General)
Jurisdiction: Federal Question

represented by OMAR N. DAVIS
448264/935494B
NEW JERSEY STATE PRISON
PO BOX 861
TRENTON, NJ 08625
PRO SE

STEPHEN D'ILIO represented by MARIO C. FORMICA

Administrator of the New Jersey State ATLANTIC COUNTY

Prison PROSECUTOR'S OFFICE
4997 UNAMI BOULEVARD

MAYS LANDING, NJ 08201
609-909-7862
Email: formica m@acpo.org

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Respondent

THE ATTORNEY GENERAL OF represented by ,MARIO C. FORMICA

THE STATE OF NEW JERSEY (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed Docket Text

12/09/2014 1 | PETITION for Writ of Habeas Corpus ( Filing fee $ 5 receipt number

NEW022099.), filed by OMAR N. DAVIS. (Attachments: # 1 Cover Letter,

o9 &

https://ecf.njd.circ3.den/cgi-bin/DktRpt.pl?62505615542556-L_1_0-1 4/5/2018



CM/ECF LIVE - U.S. District

art for the District of New Jersey Page 2 of 5

# 2 Application IFP, # 3 Envelope)(eaj) (Entered: 12/15/2014)

03/05/2015

1N

ORDER that Plaintiff's request to proceed in forma pauperis is DENIED;
Ordering the Clerk of Court to Administratively Terminate this case; if
Plaintiff wishes to reopen this case, he shall so notify the Court, in writing
within 30 days of the date of entry of this Order with a complete, signed
habeas petition.. Signed by Judge Anne E. Thompson on 2/3/2015. (eaj)
(Entered: 03/05/2015)

03/05/2015

***Civil Case Terminated. (eaj, ) (Entered: 03/05/2015)

04/29/2015

(LVS]

Amended PETITION for Writ of Habeas Corpus, filed by OMAR N.
DAVIS. (Attachments: # 1 Cover Letter, # 2 Certificate of Service, # 3
ENVELOPE)(eaj) (Entered: 04/29/2015)

04/29/2015

I

MOTION to Reopen Case by OMAR N. DAVIS. (Attachments: # 1
Certification, # 2 Text of Proposed Order)(eaj) (Entered: 04/29/2015)

04/29/2015

Set Deadlines as to 4 MOTION to Reopen Case. Motion set for 6/1/2015
before Judge Anne E. Thompson. The motion will be decided on the papers.
No appearances required unless notified by the court. (eaj) (Entered:
04/29/2015)

04/30/2015

REOPENING CASE: The Clerk is in receipt of the re 3 Petition for Writ of
Habeas Corpus filed on 04/29/2015 and hereby reopens the case for review
by a Judicial Officer. (djn) (Entered: 04/30/2015)

05/05/2015

ln

NOTICE AND ORDER advising petitioner of rights under US V. MASON
and directing petitioner to advise the Court in 45 days; Granting Petitioners 4
MOTION to Reopen Case. Signed by Judge Anne E. Thompson on 5/5/2015.
(eaj) Modified on 5/12/2015 (eaj, ). (Entered: 05/05/2015)

05/05/2016

[t

ORDER TO ANSWER: Ordering the Clerk of Court to serve this Petition in
accordance with the Memorandum of Understanding between this Court and

the Bureau; Ordering Respondent to file a response within 45 days. Signed
by Judge Anne E. Thompson on 5/4/2016. (eaj) (Entered: 05/05/2016)

05/10/2016

1~

Letter from DAG Daniel 1. Bornstein. (BORNSTEIN, DANIEL) (Entered:
05/10/2016)

05/20/2016

[=.]

MOTION for Extension of Time to File Answer by STEPHEN D'ILIO, THE
ATTORNEY GENERAL OF THE STATE OF NEW JERSEY. (FORMICA,
MARIO) (Entered: 05/20/2016)

05/20/2016

Set Deadlines as to 8 MOTION for Extension of Time to File Answer .
Motion set for 6/20/2016 before Judge Anne E. Thompson. Unless otherwise
directed by the Court, this motion will be decided on the papers and no
appearances are required. Note that this is an automatically generated
message from the Clerk's Office and does not supersede any previous or
subsequent orders from the Court. (eaj) (Entered: 05/20/2016)

05/24/2016

https://ecf.njd.circ3.den/cgi-bin/DktRpt.pl?62505615542556-L_1_0-1

INO

ORDER granting 8 Respondents' Motion for Extension of Time to Answer
until 8/3/2016. Signed by Judge Anne E. Thompson on 5/23/2016. (eaj)

70 a

4/5/2018
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(Entered: 05/24/2016)

07/11/2016 10 | RESPONSE to Petition for Writ of Habeas Corpus by STEPHEN D'ILIO,
THE ATTORNEY GENERAL OF THE STATE OF NEW JERSEY.
(Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit,
# 6 Exhibit, # 7 Exhibit, # 8 Exhibit, # 9 Exhibit, # 10 Exhibit, # 11 Exhibit,
# 12 Exhibit, # 13 Exhibit, # 14 Exhibit, # 15 Exhibit, # 16 Exhibit, # 17
Exhibit, # 18 Exhibit, # 19 Exhibit, # 20 Exhibit, # 21 Exhibit, # 22 Exhibit,
# 23 Exhibit, # 24 Exhibit, # 25 Exhibit, # 26 Exhibit, # 27 Exhibit, # 28
Exhibit, # 29 Exhibit, # 30 Exhibit, # 31 Exhibit, # 32 Exhibit, # 33 Exhibit,
# 34 Exhibit, # 35 Exhibit, # 36 Appendix, # 37 Certificate of Service)
(FORMICA, MARIO) (Entered: 07/11/2016)

09/01/2016 11 | MOTION for Extension of Time to File Pro Se Traverse by OMAR N.
DAVIS. (eaj) (Entered: 09/02/2016)
09/02/2016 Set Deadlines as to 11 MOTION for Extension of Time to File

Response/Reply. Motion set for 10/3/2016 before Judge Anne E. Thompson.
Unless otherwise directed by the Court, this motion will be decided on the
papers and no appearances are required. Note that this is an automatically
generated message from the Clerk's Office and does not supersede any
previous or subsequent orders from the Court. (eaj) (Entered: 09/02/2016)

09/12/2016 12 | ORDER granting 11 Motion for Extension of Time to File his Traverse by
10/21/2016. Signed by Judge Anne E. Thompson on 9/12/2016. (eaj)
(Entered: 09/12/2016)

10/11/2016 Traverse by STEPHEN D'ILIO. (eaj) (Entered: 10/11/2016)

13
08/18/2017 14 | Letter from OMAR N. DAVIS regarding the status of Petition.
(Attachments: # 1 Envelope)(mps) (Entered: 08/24/2017)

11/30/2017 15 | OPINION filed. Signed by Judge Anne E. Thompson on 11/30/2017. (mps)
(Entered: 11/30/2017)

11/30/2017 16 | ORDER that Grounds One, Two, Three, Four, Five, Six, and Ten of the
amended petition for writ of habeas corpus are denied with prejudice.
Grounds Seven, Eight, and Nine of the amended petition are denied as
procedurally defaulted. The Clerk of the Court shall serve a copy of this
Order and Opinion on Petitioner by regular mail and mark this matter closed.
Signed by Judge Anne E. Thompson on 11/30/2017. (mps) (Entered:
11/30/2017)

01/03/2018 17 | MOTION for Leave to Appeal in forma pauperis by OMAR N. DAVIS.
(mmbh) (Entered: 01/04/2018)

01/03/2018 18 | NOTICE OF APPEAL as to 16 Order of Dismissal, 15 Opinion by OMAR
N. DAVIS. Filing fee: IFP Motion pending before District Court. The Clerk's
Office hereby certifies the record and the docket sheet available through ECF
to be the certified list in lieu of the record and/or the certified copy of the
docket entries. (Attachments: # 1 Opinion, # 2 Order, # 3 Cover Letter, # 4
Certificate of Service)(mmbh) (Entered: 01/04/2018)

7/

https://ecf.njd.circ3.dcn/cgi-bin/DktRpt.pl762505615542556-L_1_0-1 4/5/2018
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01/04/2018 Set Deadlines as to 17 MOTION for Leave to Appeal in forma pauperis.
Motion set for 2/5/2018 before Judge Anne E. Thompson. Unless otherwise
directed by the Court, this motion will be decided on the papers and no
appearances are required. Note that this is an automatically generated
message from the Clerk's Office and does not supersede any previous or
subsequent orders from the Court. (mmh) (Entered: 01/04/2018)

01/10/2018 19 | USCA Case Number 18-1029 for 18 Notice of Appeal (USCA), filed by
OMAR N. DAVIS. USCA Case Manager slc (Document Restricted - Court
Only) (slc) (Entered: 01/10/2018)

01/10/2018 20 | ORDER denying 17 Motion for Leave to Appeal in forma pauperis without
prejudice. Petitioner may file an amended, signed application, including a
certified six-month statement within 30 days of this Order. The Clerk shall
serve a copy of this Order on Petitioner by regular mail. Signed by Judge
Anne E. Thompson on 1/9/2018. (mps) (Entered: 01/10/2018)

01/24/2018 21 | Letter from OMAR N. DAVIS requesting clarification of the 20 Order.
(mps) (Entered: 01/24/2018)
01/25/2018 22 | ORDER that the Clerk of the Court shall send Petitioner a blank in forma

pauperis application for habeas cases, DNJ-Pro-Se-007-B-(Rev. 09/09).
Petitioner may have an additional 30 days to submit his in forma pauperis
application to the Court. The Clerk shall serve a copy of this Order and in
forma pauperis form on Petitioner by regular mail. Signed by Judge Anne E.
Thompson on 1/25/2018. (mps) (Entered: 01/25/2018)

01/29/2018 23 | AMENDED MOTION for Leave to Proceed in forma pauperis on Appeal to
the Third Circuit Court of Appeals by OMAR N. DAVIS. (Attachments: # 1
Affidavit, # 2 Certificate of Service, # 3 Cover Letter and Envelope)(mps)
(Entered: 01/29/2018)

01/29/2018 Set Deadlines as to 23 AMENDED MOTION for Leave to Proceed in forma
pauperis on Appeal to the Third Circuit Court of Appeals. Motion set for
3/5/2018 before Judge Anne E. Thompson. Unless otherwise directed by the
Court, this motion will be decided on the papers and no appearances are
required. Note that this is an automatically generated message from the
Clerk's Office and does not supersede any previous or subsequent orders
from the Court. (mps) (Entered: 01/29/2018)

02/13/2018 24 | APPLICATION to proceed IN FORMA PAUPERIS by OMAR N. DAVIS.
(mps) (Entered: 02/13/2018)
02/16/2018 25 | ORDER that Petitioner's applications to proceed in forma pauperis (ECF

Nos. 23 & 24 ) are granted. The Clerk of the Court shall send a copy of this
Order to the Clerk of the Court, United States Court of Appeals for the Third
Circuit in reference to Civil Action No. 18-1029. The Clerk of the Court
shall send a copy of this Order to Petitioner by regular U.S. mail. Signed by
Judge Anne E. Thompson on 2/15/2018. (mps) (Entered: 02/16/2018)

02/16/2018 Notice to Court of Appeals re 25 Order (mps) (Entered: 02/16/2018)

ba

https://ecf.njd.circ3.den/cgi-bin/DktRpt.pl?762505615542556-L_1_0-1 4/5/2018
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134

https://ecf.njd.circ3.den/cgi-bin/DktRpt.pl?62505615542556-L_1_0-1 4/5/2018
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General Docket
Third Circuit Court of Appeals

Court of Appeals Docket #: 18-1029 Docketed: 01/10/2018
Nature of Suit: 3530 Habeas Corpus

Omar Davis v. Administrator New Jersey State, et al

Appeal From: United States District Court for the District of New Jersey

Fee Status: I[FP

Case Type Information:
1) civil
2) private
3) civil rights

Originating Court Information:
District: 0312-3 : 3-14-cv-07797
Trial Judge: Anne E. Thompson, U.S. District Judge
Date Filed: 12/09/2014

Date Order/Judgment: Date Order/Judgment EOD: Date NOA Filed:
11/30/2017 11/30/2017 01/03/2018
Current Cases:
None
OMAR N. DAVIS (448264/935494B) Omar N. Davis
Plaintiff - Appellant [NTC Pro Se]
New Jersey State Prison
P.O. Box 861

Trenton, NJ 08625

ADMINISTRATOR NEW JERSEY STATE Mario C. Formica, Esq.
PRISON Direct: 609-909-7862
Defendant - Appellee Email: formica_m@acpo.org
Fax: 609-909-7899
[COR NTC city/county gov]
Atlantic County Office of Prosecutor

4997 Unami Boulevard
P.O. Box 2002
Mays Landing, NJ 08330
ATTORNEY GENERAL NEW JERSEY Mario C. Formica, Esq.
Defendant - Appellee Direct: 609-909-7862

[COR NTC city/county gov]
(see above)

94

https://jenie.ao.dcn/ca3-ecf/cmect/servlet/DktRpt?caseNum=18-1029&dateFrom=&dateTo=... 4/5/2018
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OMAR N. DAVIS,

Appellant

V.

ADMINISTRATOR NEW JERSEY STATE PRISON;
THE ATTORNEY GENERAL OF THE STATE OF NEW JERSEY

01/10/2018 CIVIL CASE DOCKETED. Notice filed by Appellant Omar N. Davis in District
Court No. 3-14-cv-07797. (SLC) [Entered: 01/10/2018 09:36 AM]

01/10/2018 RECORD available on District Court CM/ECF. (SLC) [Entered: 01/10/2018
09:56 AM]

02/16/2018 Notice received from district court that ifp has been granted to Appellant Omar
N. Davis, filed. (KR) [Entered: 02/16/2018 03:25 PM]

03/06/2018 FOLLOW UP LETTER to Mario C. Formica, Esq. for Attorney General New
Jersey and Administrator New Jersey State Prison requesting the following
document(s): Appearance Form on or before 03/20/2018. (SLC) [Entered:
03/06/2018 11:15 AM]

03/06/2018 ECF FILER: ENTRY OF APPEARANCE from Mario C. Formica, Esq. on
behalf of Respondent(s) Administrator New Jersey State Prison; Attorney
General of New Jersey. [18-1029] (MCF) [Entered: 03/06/2018 11:39 AM]

454

https://jenie.ao.dcn/ca3-ecf/cmect/servlet/DktRpt?caseNum=18-1029&dateFrom=&dateTo=... 4/5/2018
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AO 241
(Rev. 06/13) Page 1
Petition for Relief From a Conviction or Sentence
By a Person.in State Custody
(Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus)
Instructions
1. To use this form, you must be a person who is currently serving a sentence under a judgment

against you in.a state court. You are asking for relief from the conviction or the sentence. This
form is your petition for relief.

2. You may also use this form to challenge a state judgment that imposed a sentence to be served in
the future, but you must fill in the name of the state where the judgment was entered. If you want to
challenge a federal judgment that imposed a sentence to be served in the future, you should file a
motion under 28 U.S.C. § 2255 in the federal court that entered the judgment.

w

Make sure the form is typed or neatly written.
4. You must tell the truth and sign the form. If you make a false statement of a material fact, you may
be prosecuted for perjury.

5. Answer all the questions. You do not need to cite law. You may submit additional pages if
necessary. If you do not fill out the form properly, you will be asked to submit additional or correct
information. If you want to submit a brief or arguments, you must submit them in a separate
memorandum.

6. You must pay a fee of $5. If the fee is paid, your petition will be filed. If you cannot pay the fee,
you may ask to proceed in forma pauperis (as a poor person). To do that, you must fill out the Jast
page of this form. Also, you must submit a certificate signed by an officer at the institution where
you are confined showing the amount of money that the institution is holding for you. If your
account exceeds $ 200.00, you must pay the filing fee.

7. In this petition, you may challenge the judgment entered by only one court. If you want to
challenge a judgment entered by a different court (either in the same state or in different states),
you musl file a separale petition.

8. When you have completed the form, send the original and __ 1 copies to the Clerk of the United
StatesDistrict Court at-this address:
Clerk, United States District Court for
Address
" City, State Zip Code

9. CAUTION: You must include in this petition all the grounds for relief from the conviction or
sentence that you challenge. And you must state the facts that support each ground. If you
fail to set forth all the grounds in this petition, you may be barred from presenting additional
grounds at a later date.

10. CAPITAL CASES: If you are under a sentence of death, you are entitled to the assistance of
counsel and should request the appointment of counsel.

"
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page |

A0 241 (Rev. 06/13)

PETITION UNDER 28 U.S.C. § 2254 FOR WRIT OF
HABEAS CORPUS BY A PERSON IN STATE CUSTODY

United States District Court District: New Jersey

Name (Under which you were Convicted) Docket or Case No.:
Omar N. Davis

Place of Confinement: Prisoner No.:
New Jersey State Prison - P.O. Box 861 448264
Trenton, New Jersey 08625

Petitioner (include the name under which you were convicted) Respondent (authorized person having
custody of petitioner)

Omar N. Davis v.  Stephen M. Dllio, et al

The Attorney General of the State of New Jersfay

PETITION

1. (a) Name and location of court which entered the judgment of conviction you are challenging:
Superior Court of New Jersey - Law Divisjon - Mercer County, 209 S. Broad Street, Trénton, New
Jersey 08650-0068 ‘

3

(b) Criminal docket or case number (if you know): 00-06-192

2. (a) Date of judgment of conviction (if you know): March 28, 2003

(b) Date of sentencing: March 28, 2003

3. Length of sentence: Life w/ 30 parole ineligibility

4. In this case, were you convicted on more than one count or of more than one crime? Yes No D

5. Identify all crimes of which you were convicted and sentenced in this case:
Murder and possession of a weapon for an unlawful purpose

6. (a) What was your plea? (Check one)

X (1) Notguilty [] (3) Nolo contendere (no contest)
O @ Guilty [J (4) Insanity plea

(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or charge, what
did you plead not guilty to? N/A

(c) If you went to trial, what kind of trial did you have?
Juy [0 Judge only

1Fa
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Page 2

Did you testify at a pretrial hearing, trial, or a post-trial heariiig?
E Yes l:] No

Did you appeal from the judgment of conviction?

X Yes [ No

If you did appeal, answer the following:

(a) Name of court: Superior Court of New Jersey - Appellate Division

(b) Docket or case number (if you know): A-0058-03T4
(c) Result: Affirmed

(d) Date of result (if you know): March 30, 2004

(e) Citation to the case (if you know): Upublished

(f) Grounds raised: (1) The Prosecutor's Improper Comments in His Opening and Summation Deprived
Defendant of a Fair Trial (Not Raised Below); (2) The Admission of Testimony About Defendant's House
Having Been Raided for Drugs in the Past Created a Degree of Prejudice not Curable by the Court's
Limiting Instructions, and Requires Reversal; (3) The Life Sentence imposed upon Defendant for Murder
was Manifestly Excessive Under all of the Applicable Circumstances; (4) The Sentence must be Vacaled
Because in Imposing it, the Trial Court Violated Constitutional Principles Set Forth in Blakely v.

Washington, and State v. Natale; (5) The Court Erred in Failing to Merge the Charge of Possession of a

Weapon for an Unlawful Purpose into the Murder Charge (Not Raised Below).

(g) Did you seek further review by a higher state court? DJ Yes ] No
If yes, answer the following:

(1) Name of court: Supreme Court of New Jersey

(2) Docket or case number (if you know): 59,759
(3) Result: Denied

(4) Date of result (if you know): September 8, 2006
(5) Citation to the case (if you know): 180 N.J. 454; 852 A.2d 191
{6) Grounds raised: See 9(f)

(h) Did you file a petition for certiorari in the United States Supreme Court? [JYes X No
If yes, answer the following:
@ Docket or case number (if you know): N/A
(2) Result: N/A
(3) Date of result (if you know): N/A

(4) Citation to the case (if you know): N/A

&/ga
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page 3

10. Other than the direct appeals listed above, have you previously filed any other petitions, applications, or
motions concerning this judgment of conviction in any state court? [X] Yes [_] No

11. If your answer to Question 10 was "Yes," give the following information:

(a)

(1) Name of court: Superior Court of New Jersey - Mercer County, Law Division

(2) Docket or case number (if you know): 99-07-0665

(3) Date of filing (if you know): September 20, 2007

(4) Nature of proceeding: Post-Conviction Relief.

(5) Grounds raised: (1) The Indictment Should Have Been Dismissed In Its Entirety (2) Defendant
Was Denied The Effective Assistance Of Trial Counsel In Violation Of The United States And
ht To Present A

New Jersey Constitutions (3) The Defendant Was Deprived His Constitutional Ri

Defense (4) The Defendant Was Deprived His Constitutional Right To Cross-Examination (5)

Defendant Was Denied The Effective Assistance Of Appellate Counsel (6) An Evidentiary

Hearing s Required With Regard To The Allegations Of Defendant's Petition For Post Canviction

Relief.

(6) Did you receive a-hearing where evidence was given on your petition, application, or motion?

X Yes ] No
(7) Result: Denied.

(8) Date of result (if you know): September 10, 2010.

(b) If you filed any second petition, application or motion, give the same information: N/A

(1) Name of court: N/A

(2) Docket or case number (if you know): N/A
(3) Date of filing (if you know): N/A

(4) Nature of proceeding: N/A

(5) Grounds raised: N/A

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?
[(JYes X] No

(7) Resuit: N/A

(8) Date of result (if you know): N/A

(c) If you filed any third petition, application, or motion, give the same information: N/A

(1) Name of court: N/A

19 <
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Page 4

(2) Docket or case number (if you know): N/A
« (3) Date of filing (if you know): N/A

(4) Nature of proceeding: N/A

(5) Grounds raised: N/A

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?

[] Yes X No
(7) Result: N/A
(8) Date of result (if you know): N/A

(d) Did you appeal to the highest state court having jurisdiction over the action taken on your pelition,
application, or motion?

(1) First petition: & Yes [] No
(2) Second petition: [ ] Yes [X] No
(3) Third petition: [} Yes X No

(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not:
Petition for Certification to New Jersey Supreme Court.

12. For this petition, state every ground on which you claim that you are being held in violation of the Constitution,
laws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the facts
supporting each ground.
CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your available state-
court remedies on each ground on which you request action by the federal court. Also, if you fail to set forth
all the grounds in this petition, you may be barred from presenting additional grounds at a later date.
GROUND ONE: PLEASE SEE ATTACHED
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
PLEASE SEE ATTACHED
(b) If you did not exhaust your state remedies on Ground One, explain why:
(c) Direct Appeal of Ground One:

(1) If you appealed from the judgment of conviction, did you raise this issue? [X] Yes [] No

(2) If you did not raise this issue in your direct appeal, explain why: N/A

(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or.petition for habeas corpus in a state trial court?

J Yes X No
joa
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page 5

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed: N/A

Docket or case number (if you know): N/A

Date of tl;e court's decision: N/A

Result (attach a copy of the court's opinion or order, if available): N/A

(3) Did you receive a hearing on your motion or petition? [ Yes ] No
(4) Did you appeal from the denial of your motion or petition? 1 Yes (] No
(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? [J Yes ] No
(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue; N/A

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you
have used to exhaust your state remedies on Ground One:

GROUND TWO: PLEASE SEE ATTACHED

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

PLEASE SEE ATTACHED

(b) If you did not exhaust your state remedies on Ground Two, explain why:

(c) Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes <] No []
(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial
. court? Yes (I No [X] -

(2) If your answer to Question (d)(1) is "Yes," state:
Type of motion or petition:
Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

gl a
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Date of the court's decision:
Result (attach a copy of the court's opinion or order, if available):
(3) Did you receive a hearing on your motion or petition? (Jyes [INo
(4) Did you appeal from the denial of your motion or petition? Oyes [INo

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? CJyes []No
(6) If your answer to Question (d)(4) is "Yes," state:
Name and location of the court where the appeal was filed:
Docket or case number (if you know):
Date of the court's decision:
Result (attach a copy of the court's opinion or order, if available):
(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you
have used to exhaust your state remedies on Ground Two:
GROUND THREE: PLEASE SEE ATTACHED
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
PLEASE SEE ATTACHED
(b) If you did not exhaust your state remedies on Qround Three, explain why:
(c) Direct Appeal of Ground Three:
(1) If you appealed from the judgment of conviction, did you raise this issue? [(Jyes X No
(2) If you did not raise this issue in your direct appeal, explain why:
(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial
court? Yes [X] No []

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed: N/A
Docket or case number (if you know): N/A

Date of the court's decision: N/A

52a
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Result (attach a copy of the court's opinion or order, if available):
(3) Did you receive a hearing on your motion or petition? Cyes XINo
(4) Did you appeal from the denial of your motion or petition? ' [CDyes No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? Cyes XI'No
(6) If your answer to Question (d)(4) is "Yes," state:
Name and location of the court where the appeal was filed: N/A
Docket or case number (if you know): N/A
Date of the court's decision: N/A
Result (attach a copy of the court's opinion or order, if available): N/A
(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you
have used to exhaust your state remedies on Ground Three:
GROUND FOUR: PLEASE SEE ATTACHED
() Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
PLEASE SEE ATTACHED
(b) If you did not _exhaust your state remedies on Ground Four, explain why:
(c) Direct Appeal of Ground Four:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes ] No X

(2) If you did not raise this issue in your direct appeal, explain why:
(d) PLEASE SEE ATTACHED

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
X Yes [ No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: _____

Name and location of the court where the motion or petition was filed:
Docket or case number (if you know): _____

Date of the court's decision:
Result (attach a copy of the court's opinion or order, if available):

J3a



Case 3:14-cv-07797-AET Document 1 Filed 12/09/14 Page 9 of 95 PagelD: 9

Page 8

(3) Did you receive a hearing on your motion or petition? Yes.[ ] No X
(4) Did you appeal from the denial of your motion or petition? Yes [X] No []

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?
Yes X No

(6) If your answer to Question (d)(4) is "Yes," state:
Name and location of the court where the appeal was filed: ____
Docket or case number (if you know): _____
Date of the court's decision: ___
Result (attach a copy of the court's opinion or order, if available):-_____
(7) If your answer to Question (d)(4) or Question (d)(5)1is "No," explain why you did not raise this issue: _____
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you
have used to exhaust your state remed-ies on Ground Four: ______
. GROUND FIVE: PLEASE SEE ATTACHED
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
PLEASE SEE ATTACHED
(b) If you did not exhaust your state remedies on Ground Five, explain why:
(c) Direct Appeal of Ground Five:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes [X] No []
(2) If you did not raise this issue in your direct appeal, explain why: .__
(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
Xyes [ No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: ___

Name and location of the court where the motion or petition was filed: __
Docket or case number (if you know): ___

Date of the court's decision: ___

Result (attach a copy of the court's opinion or order, if available): ___

59 a
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(3) Did you receive a hearing on your motion or petition?- Yes ONo [
(4) Did you appeal from the denial of your motion or petition? Yes ONo [

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?
Yes [] No :

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed: ___

Docket or case number (if you know): ___

Date of the court's decision: ___

Result (attach a copy of the court's opinion or order, if available): ___

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: N/A.
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhahst your state remedies on Ground Five:

GROUND SIX: PLEASE SEE ATTACHED
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): ’
PLEASE SEE ATTACHED
(b) If you did not exhaust your state remedies on Ground Six, explain why: N/A
(c) Direct Appeal of Ground Six:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes [ N X
(2) If you did not raise this issue in your direct appeal, explain why: N/A
(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
DYes l:] No
(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: Post Conviction Relief.

Name and location of the court where the motion or petition was filed:
Docket or case number (if you know): ___

Date of the court's decision: ___

554
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Result (attach a copy of the court's opinion or order, if available): _.

(3) Did you receive a hearing on your motion or petition? Yes CONo [

(4) Did you appeal from the denial of your motion or petition? Yes OnNo [

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?

Yes [] No[]

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed: ___

Docket or case number (if you know): __

Date of the court's decision: __

Result (attach a copy of the court's opinion or order, if available): __

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: __
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Six:

GROUND SEVEN: PLEASE SEE ATTACHED
(2) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
PLEASE SEE ATTACHED
(b) If you did not exhaust your state remedies on Ground Seven, explain why: N/A
(c) Direct Appeal of Ground Seven:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes 1N X
(2) If you did not raise this issue in your direct appeal, explain why: N/A_
(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction mqtion or petition for habeas corpus in a slate trial court?
DYes O No
(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: Post Conviction Relief.

Name and location of the court where the motion or petition was filed:
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Docket or case number (if you know): __

Date of the court's decisi_on: -

Result (attach a copy of the court's opinion or order, if available).: .-

(3) Did you receive a hearing on your motion or petition? Yes [INo []

(4) Did you appeal from the denial of your motion or petition? Yes [ ] No []

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?

Yes E] No |___| |

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed: ___

Docket or case number (if you know): __

Date of the court's decision: ___

Result (attach a copy of the court's opinion or order, if available): __

(7) If your answer to Question (d)(4) or Question (d)(5) is ;'No," explain why you did not raise this issue: __
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Seven:

GROUND EIGHT: PLEASE SEE ATTACHED
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
PLEASE SEE ATTACHED
(b) If you did not exhaust your state remedies on Ground Eight, explain why: N/A
(c) Direct Appc;al of Ground Eight:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes O N X
(2) If you did not raise this issue in your direct appeal, explain why: N/A_
(d) Post-Conviction Proceedings: |
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?

DYes D No

(2) If your answer to Question (d)(1) is "Yes," state:

J7a



Case 3:14-cv-07797-AET Document 1 Filed 12/09/14 Page 13 of 95 PagelD: 13

Page 12

Type of motion or petition: Post Conviction Relief.

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know): __

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available): ___

(3) Did you receive a hearing on your motion or petition? Yes CONo [

(4) Did you appeal from the denial of your motion or petition? Yes ONo [

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?

Yes [] No[]

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed: ___

Docket or case number (if you know): ___

Date of the court's decision: ___

Result (attach a copy of the court's opinion or order, if available): ___

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: __
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, efc.) that you

have used to exhaust your state remedies on Ground Eight:

GROUND NINE: PLEASE SEE ATTACHED
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
PLEASE SEE ATTACHED
(b) If you did not exhaust your state remedies on Ground Nine, explain why: N/A
(c) Direct Appeal of Ground Nine:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes [ ] No [X]
(2) If you did not raise this issue in your direct appeal, explain why: N/A_

(d) Post-Conviction Proceedings:

ST
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(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?

OYes [JNo
(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: Post Conviction Relief.

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know): ___

Date of the court's decision: ___

Result (attach a copy of the court's opinion or order, if available). ___

(3) Did you receive a hearing on your motion or petition? Yes ONo [

(4) Did you appeal from the denial of your motion or petition? Yes OnNo [

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?

Yes [] No []

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed: ___

Docket or case number (if you know): ___

Date of the court's decision: ___

IrResult (attach a copy of the court’s opinion or order, if available): ___

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: __

) (e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Nine:
GROUND TEN: PLEASE SEE ATTACHED
(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
PLEASE SEE ATTACHED
(b) If you did not exhaust your state remedies on Ground Ten, explain why: N/A
(c) Direct Appeal of Ground Ten:

(1) If you appealed from the judgment of conviction, did you raise this issue? Yes ] No X

(2) If you did not raise this issue in your direct appeal, explain why: N/A

S 9a
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(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
DYes |:| No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: Post Conviction Relief.

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know): __

Date of the court's decision: ___

Result (attach a copy of the court's opinion or order, if available): ___

(3) Did you receive a hearing on your motion or petition? Yes [] No []

(4) Did you appeal from the denial of your motion or petition? Yes [] No []

(5) If your answer to Ouestion‘ (d)(4) is "Yes," did you raise this issue in the appeal?

Yes ] No[]

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed: ___

Docket or case number (if you know): __

Date of the court's decision: ___

Result (attach a copy of the court's opinion or order, if available);

(7) K your answer to Question (d)(4) or Question (d)(S) is "No," explain why you did not raise this issue: ___
(e) Other Remedies: Describe any other procedures (éuch as habeas corpus, administrative remedies, etc.) that you
havé used to exhaust your state remedies on Ground Ten:
13. Please answer these additional questions about the petition you are filing:

(a) Have all grounds for relief that you have raised in this petition been presented to the highest state court having
jurisdiction? Yes X] No []

If your answer is "No," state which grounds have not been so presented and give your reason(s) for not

presenting them: N/A.

(b) Is there any ground in this petition that has not been presented in some state or federal court? If so, which

(L0 a
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ground or grounds have not been presented, and state your reasons for not presenting them: __
14. Have you previously filed any type of petition, application, or motion in a federal court regarding the conviction
that you challenge in this petition? Yes N X
If "Yes," state the name and location of the court, the docket or case number, the type of proceeding, the

issues raised, the date of the court's decision, and the result for each petition, application, or motion filed. Attach a
copy of any court opinion or order, if available. N/A.
15. Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or federal,
for the judgment you are challenging? Yes ONo X

+If "Yes," state the name and location of fhe court, the docket or case number, the type of proceeding, and
the issues raised. N/A.
16. Give the name and address, if you know, of each attorney who represented you in the following stages of the
judgment you are challenging:

(a) At preliminary hearing: UNKNOWN

(b) At arraignment and plea: UNKNOWN

(c) At trial: Holly J. Ford, 126 White Horse Pike. Haddon Heights, New Jersey 08035

(d) At sentencing: SAME AS 16(C)_

(€) On appeal: Susan Brody, 31 Clinton Street, P.O. Box_46003, Newark New Jersey 07101

() In any post-conviction proceeding: A. Harold Kokes, 728 West Avenue, Suites $201-202
New Jersey 08553

(g) On appeal from any ruling against you in a post-conviction proceeding: A. Harold Kokes, 728 Wesl Avenue,
Suites $201-202 New Jersey 08553

17. Do you have any future sentence to serve after you complete the sentence for the judgment that you are
challenging? Yes [ ] No X

(a) If so, give name and location of court that imposed the other sentence you will serve in the future: N/A.
(b) Give the date the other sentence was imposed: N/A.
(c) Give the length of the other sentence: N/A.

(d) Have you filed, or do you plan to file, any petition that challenges the judgment or sentence to be served in the
future? Yes [ No [X]

18. TIMELINESS OF PETITION: PLEASE SEE ATTACHED

0] 4
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If your judgment of conviction became final over one year ago, you must explain why the one-year statute of
limitations as contained in 28 U.S.C. § 2244(d) does not bar your petition."
Therefore, petitioner asks that the Court grant the following relief: or any other relief to which petitioner

may be entitled. -

Signature of Attorney (if any)

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct and that this
Petition for Writ of Habeas Corpus was placed in the prison mailing system on 2 DECEMNBETL ¢ TH .ﬂo)"‘

A@Q L
Omar-Pavis T

If the person signing is not petitioner, state relationship to petitioner and explain why petitioner is not signing
this petition N/A

Executed on A DecemBer 4TH Qesid

! The Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA") as contained in 28 U.S.C. § 2244(d)
provides in part that:

(1) A one-year period of limitation shall apply to an application for a writ of habeas corpus by a person in custody
pursuant to the judgment of a State court. The limitation period shall run from the latest of-

(A) the date on which the judgment became final by the conclusion of direct review or the expiration of the time
for seeking such review;

(B) the date on which the impediment to filing an application created by State action in violation of the
Constitution or laws of the United States is removed, if the applicant was prevented from filing by such
state action;

(C) the date on which the constilutional right asserted was initially recognized by the Supreme Court, if the right
has been newly recognized by the Supreme Court and made retroactively applicable to cases on

collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could have been discovered through
the exercise of due diligence.

(2) The time during which a properly filed application for State post-conviction or other collateral review with
respect to the pertinent judgment or claim is pending shall not be counted toward any period of limitation under

this subsection.



Case 3:14-cv-07797-AET Document 1 Filed 12/09/14 Page 18 of 95 PagelD: 18

Omar N. Davis v. Stephen D'Ilio, et. al.
Case No.

Attachments

9.(f) Grounds Raised: (1) The Prosecutor's Improper Comments in His Opening and Summation Deprived
Defendant of a Fair Trial (Not Raised Below); (2) The Admission of Testimony About Defendant's House Having
Been Raided for Drugs in the Past Created a Degree of Prejudice not Curable by the Court's Limiting Instructions,
and Requires Reversal; (3) The Life Sentence imposed upon Defendant for Murder was Manifestly Excessive Under
all of the Applicable Circumstances; (4) The Sentence must be Vacated Because in Imposing it, the Trial Court

Violated Constitutional Principles Set Forth in Blakely v. Washington, and State v. Natale; (5) The Court Erred in

Failing to Merge the Charge of Possession of a Weapon for an Unlawful Purpose into the Murder Charge (Not
Raised Below). '

11.(a)(5) Grounds Raised: (1) Trial Counsel did not Retain nor have Petitioner Evaluated by a Psychiatrist or
Psychologist for Potential Defense of Voluntary Intoxication or Passion/Provocation; (2) Trial Counsel did not
Retain an Expert for Defense of Voluntary Intoxication; (3) Trial Counsel did not Retain any Expert for defense of
Passion/Provocation; (4) Trial Counsel did not Object to the State's Request for a Flight Charge; (5) Petitioner was
Never Advised of the Sentence He was Facing, if He went to Trial and was Convicted. If Petitioner had been so
Advised, He Would have Entered‘into Meaningful Plea Discussion with the State; (6) Petitioner was Denied
Effective Assistance of Counsel when His Attorney Failed to Object to the Admission of Evidence Obtained in
Violation of Petitioner's Fifth Amendment Right to Remain Silent; (7) Petitioner argues that the State Purposely
Created the Initial Mistrial Because Petitioner Believes the State Knew the Contents of Detective Hires' Improper
Testimony Before Same Improper Testimony was Elicited; (8) Petitioner Argues that Detective .Hires' Inability to
Testify at the Second Trial was not Supported by sufficient Medical Documentation. The Trial Court's
Determination that Detective Hires' waslMedically Excused from Testifying at the Second Trial Violated Petitioner's
Right to Confront and Cross-Examine His Accuser (Detective Hires); (9) (a) Even if the Court Finds that Each of the
Above Points, Individually, is not Sufficient Evidence of a "Prima Facie” Finding that Requires that Petitioner is
Entitled to an Evidentiary Hearing, the Cumulative Effect of same Errors Should Compel the Court to Grant same
Evidentiary Hearing, (b) Petitioner was Denied Effective Assistance of Counsel when His Attorney Failed to have
Petitioner Evaluated, Retain an Expert for Voluntary Intoxication, Retain any Expert, whatsoever, tor
Passion/Provocation and Object to the Flight Charge; (10) The Inadequate Representation the Petitioner Received al
Trial Fell Below an Objective Reasonable Standard thus Violating His Rights to Effective Assistance of Counsel
Under the United States and New Jersey Constitutions, (a) Trial Counsel's Failure to Investigate Whether a
Psychologist or Psychiatrist would have Offered a Opinion of Petitioner's Legal Insanity Served lo Deny Petitioner
of Effective Assistance of Counsel, (b) Trial Counsel was Ineffective in Her Assistance Through Her Failure to

Thoroughly Pursue and Present an Passion Provocation Defense, (c) The Ineffective Assistance Offered by Trial

(154
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Counsel Plagued Petitioner's Trial with Prejudice; (11) Trial Counsel was Ineffective for Her Failure to Object to the
Trial Court's "Flight" Charge which was Incorrect and not Supported by any Evidence, Thereby Denying Petitioner's

Due Process of Law and a Fair Trial.

GROUND ONE: The Prosecutor's Improper Comments in His Opening and Summation Violated the Petitioner's
Right to a fair Trial.

In his opening statement, the prosecutor not only announced to the jury that he would not be presenting
fingerprints evidence or bloody clothes, but gave a dissertation as to why the jury should forget about wanting to see
such evidence:

You'll hear about some evidence connecting the Petitioner and his family to the
gun. And you're also going to hear from some experts from the State Police Lab
and the DNA expert from a private lab, but I just want you to forget - maybe what
you heard on t.v. and all about fingerprints evidence and things like that because
you're not going to be hearing that. You're not going to be hearing that the
Petitioner's fingerprints were all over everything, the gun and the car because
you're going to hear that that's really a rarity in cases that you do have that at a
crime scene, and you're going to be hearing from a fingerprint expert who will tell
you that.

So, you know, don't be looking for all kinds of prints over everything because
we're just not going to have it.

And don't be looking for, well, his fingerprints were on the clothes, all these
bloody clothes the defendant had on and the victim's blood would be on those
clothes because you're not going to have that either. And you're going to have that
either. And you're going to hear testimony about that, and bear in mind also that
any clothes that the defendant did turn over to the police wasn't done for almost
two days till after the homicide. Because as I said, the homicide took place in the
early morning hours of Saturday about ten-of-three. And the first time the police
have any contact with the defendant is Sunday night. (4T 252 to 26-2).

It is one thing for a prosecutor to alert the jury to a lack of forensic evidence in the case he is about to present,
and quite frankly another thing for him to disparage the importance of such evidence and tell the jury to forget about
its absence because the introduction of such evidence only occurs on television shows, not in the real world.

The prosecutor's misconduct did not stop there. At the end of the trial, he concluded his summation with a
flourish: you find him guilty of murder because the facts supports it, and justice demands it, and it's a verdict you
won't regret. (14T 149-1 to 3).

This improper remark was the prosecutor's indirect way of advising the jury that, in his own personal opinion, a

guilty verdict would be the correct resolution of the case.

644
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The prosecutor's comments in his opening statements strongly suggested to the jury that he was in the position to
advise them, based on his own ‘professiona! experience and/or personal knowledge, that the public has been misled
by television crime shows into believing that fingerprints evidence is important, whereas in reality such evidence is
by and large irrelevant to criminal cases.

Although, trial counsel did not object to either the prosecutor's opening remarks or his.summation, the courl's
permitting those remarks to stand, without any effort at judicial corrections, constituted plain error.

(b) If you did not exhaust your state remedies on Ground One, explain why:

(© Direct Appeal of Ground One:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes [X] No []
(2) If you did nol raise this issue in your direct appeal, explain why:

()] Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial
court? [ ]Yes X No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition:

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

(3) Did you receive a hearing on your motion or petition? (JYes [JNo
(4) Did you appeal from the denial of your motion or petition? [Iyes [INo
(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? [(Iyes [INo
(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

Docket or case number (if you know):

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

» G5
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(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did nol raise this issue:
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remediés, etc.) that you
have used to exhaust your state remedies on Ground One:
GROUND TWO: The Admission of Testimony About The Petitioner's House Having been Raided for Drugs in the
Past Created a Degree of Prejudice not Curable by the Court's Limiting Instructions.

An Atlantic City Police Officer, Madeline Barefield, testified about her interviews of the Petitioner's parents and
brother on the morning of April 8. During cross-examination by trial counsel about statements made by Hatie
Davis, the following dialogue took place:

Q: So she told you she had a bunch of guns?

A: She - there were other weapons tl'1at belonged to one [of] the other sons. She
said the house was raided by the police for drugs, and they seized whatever
handguns Fhey had there. (6T 108-8 to 12).

Trial counsel objected and moved for a mistrial. (6T 108-17 to 24). The Court denied the motion (6T 110-6 (o
10), but gave the jury a preliminary curative instruction to disregard that portion of the testimony at this point. . . .
until you hear further argument, the court instructed the jury more definitively‘to disregard the testimony abéul a
drug raid. (6T 120-20 to 121-9). In its final instructions, the Court again reminded the jury that any remarks
stricken from the record during trial were to be disregarded during deliberations. (15T 4-19 to 24).

Despite the limiting instructions, the testimony about the Petitioner's house having been raided for drugs was so
powerfully prejudicial that it had the clear capacity to affect the outcome of the trial.

Although, most of the testimony at trial regarding drug dealing at the Petitioner's house were focused on the
Petitioner's brother Jamal. But Brian Sleister. testified that, although Jamal Davis was his regular supplier of cocaine,
he had on occasion bought cocaine from the Petitioner instead. (11T 63-2 to 10). This testimony could only have
reinforced the idea in the juror's minds that the Petitioner was a cocaine dealer whose activities were so notorious
that the police had been able to obtain a search warrant for his house.

Of course, there was no dispute that the testimony in question was inadmissible; it was not deliberately elicited by

the prosecutor, but was volunteered by a State's witness in answer unresponsive to the question being asked of her on

. (Ca

cross-examination.
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The testimony was potentially devastating because in not only had negative connotations with regards Lo the
petitioner himself, but also indirectly corroborated Brian Sleister's testimony about Jamal's having been his cocaine
supplier. Because Jamal denied having ever sold cocaine to Sleister (13T 31-7 to 33-16), his credibility was pitied
against Sleister's in this' regard. The inadmissible 404(b) testimony tipped the credibility balance toward Sleister
and, thus, detracted from Jamal's credibility with regard to not only this issue, but all others about which he offered
testimony and, because Jamal was the Petitioner's brother, the testimony would have reflected adversely (though
indirectly) on the Petitioner's credibility as well.

(b) If you did not exhaust your state remedies on Ground Two, explain why:

(c) Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conviction, did you raise this issue? Dyes []No
(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial
court? [JYes [X] No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: |

Name and location of the court where the motion or petition was filed:

Docket or case number (if you know):

Date of the court's decision:

Result (attach a copy of the court's opinion or order, if available):

(3) Did you receive a hearing on your motion or petition? (Jyes [INo
(4) Did you appeal from the denial of your motion or petition? Clyes [ No .
(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? [(JYes [INo
(6) If your answer to Question (d)(4) is "Yes," state:
Name and location of the court where the appeal was filed:
Docket or case number (if you know):

Date of the court's decision:

(74
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Result (attach a copy of the court's opinion or order, if available):
(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:
(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you
have used to exhaust your state remedies on Ground Two:
GROUND THREE: Trial Counsel's Failure to Investigate Whether a Psychologist or a Psychiatrist Would have
Offered an Opinion of Petitioner's Legal Insanity Served to Deny Petitioner of Effective Assistance of Counsel.
Trial counse! had ample evidence that the Petitioner, at the time of the alleged offense, was intoxicated due to his

consumption of both alcohol and Marijuana. The State witness Jackie Davis testified to the following:

Q. Now, when he came over then 2:30, what was his mood like? How was he
acting?

A. He was, like, nervous. (5T 32-11 tc‘)f 13).
Q. When he first came to see you at 2:3, what did --
A. He was -- when he first came he wanted some Marijuana (5T 32-16 to 17).

Q. And does that refresh your recollection as to why the defendant told you he
shot the guy?

A. He said he was at the bar and he had a drink (5T 44-14).

Q. Okay, was Mr. Davis intoxicated at the time he came to your house the second
time?

A. Yes.

Q. How do you know that?

A. Because I could smell it on his breath.

Q. Had you ever seen him intoxicated before?

A. Yes.

Q. Was he acting the same way?

A. Uhm. . .. not that night he came over. (5T 72-6 to 24).

Q. Yes, what's your testimony? You want to change your testimony?

A. He told me he shot three times, then he said he blacked out, and he said the next
thing he knew five shot went off. (ST 85, 22 to 24) (5T 125, 16 to 18).

YK
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In spite of this evidence, trial counsel failed to produce witness testimony, expert or otherwise, with which lo
present an intoxication defense.

Trial counsel had the option, to simply obtain the opinion of a psychiatrist, medical doctor or a pharmacologist Lo
testify as to the effects of marijuana and alcohol. Despite trial counsel's decision to present, in. any meaningful
manner, n intoxication defense in lieu of an insanity defense, she failed to obtain any such expert opinion. This
failure was a serious omission by trial counsel; aside from the obvious nature of the option to consult an illegal drug
expert, trial counsel was also informed through testimony of Donna Lyons, the Petitioner's demeanor appeared to be
a bit nervous, while pacing back and forth. (5T 152, 1 to 8).

Trial counsel's failure to pursue the testimony of an illegal drug expert in light of theses facts constitutes
ineffective assistance of counsel. Although trial counsel made a cursory exploration into the Petitioner's insanity
defense. (10T 23-23 to 10T 24-1 to 9), she nonetheless failed to take an "obvious and rea;iily available investigatory
steps which would have made the defense viable" by pursuing any meaningful investigation into an intoxication
defense or by raising any other plausible defense.

The Petitioner's jury was only given a scant indication that the defense was claiming intoxication. As the
Petitioner testified in his defense that he had consumed several shots of alcohol (13T 57-1 to 2; 13T 5-16 to 20), and
smoked large cigars type blunts filled with marijuana (13T 67-6 to 13T 68-2). Yet, no information was provided
with regards to marijuana or its effects. Furthermore, jurors learned nothing on the effects of alcohol on the
Petitioner's mental condition, and were afforded no evidence of the number of large cigar filled with marijuana he
had consumed; in fact, none of the evidence proffered served to confirm the number consumed. Aside from a brief
assertion in trial counsel's closing arguments, where she stated:

"He just lost his mind." Omar was intoxicated (14T 117-7 to 8). Finally, trial
counsel summed up her intoxication argument by stating "[J]ackie Davis. A
subsequent conviction for selling drugs, marijuana. Not a surprise, Omar told
you that he brought it from him." (14T 121-13 to 15).
The stipulation comprised the entire basis for defense counsel's partial defe-nse of voluntary intoxication. The

Petitioner also testified that he had been abusing marijuana for some time and had consumed almost an half ounce of

the drug the night in question (13T 77-7 to 8; 13T 93-3 to 5).
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Mid-way through the Petitioner's testimony, trial counsel decided to request an intoxication and diminished
capacity as to the trial court's final charge to the jury (13T 137-4 to 13T 139-15), the trial judge requested an
explanation (13T 139-16 to 18), to which counsel could not explain (13T 139-19 to 13T 140-25). The request was
exceedingly vague, and could hardly have been cénsidered reliable evidence. This weak presentation, coupled with
the lack of a testifying expert witness, amounted to a trial in which counsel failed to present even a partial defense.

This approach hardly qualifies as é reasonable tactical decision, especially in light of counsel's knowledge far'in
advance of trial that there was evidence indicating the Petitioner's ingestion of a large quantily of marijuana.

(b) If you did not exhaust your state remedies on Ground Three, explain why:
(c) Direct Appeal of Ground Three: |

(1) If you appealed from the judgment of conviction, did you raise this issue? Yes O N X

(2) If you did not raise this issue in your direct appeal, explain why: Appellate Counsel Failed to raise il.
(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial
court? XYes [ No .

(2) If your answer to Question (d)(1) is "Yes," state:
Type of motion or petition: Petition for Post-Conviction Relief
Name and location of the court where the motion or petition was filed: Superior Court of New Jersey,

Atlantic County-Law Division, Atlantic County Civil Courts Building, 1201 Bacharach Boulevard, Atlantic
City, New Jersey 08401

Docket or case number (if you know): 00-06-1292

Date of the court's decision: October 30, 2012

Result (attach a copy of the court's opinion or order, if available):

(3) Did you receive a hearing on your motion or petition? (Yes [XINo
(4) Did you appeal from the denial of your motion or petition? XYes [No
(5) If your answer to Question (d)(4) is "IYes," did you raise this issue in the appeal? Ddyes [INo
(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed: Superior Court of New Jersey, Appellate
Division, Hughes Justice Complex, 25 W. Market Street, P.O. Box 006, Trenton, New Jersey 08625-0006

Docket or case number (if you know): A-1511-12T2

. 0 a
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“

Date of the court's decision: October 23, 2014

Result (attach a copy of the court's opinion or order, if available):
(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you
have used to exhaust your state remedies on Ground Three:

GROUND FOUR: Trial Counsel was Ineffective in Her Assistance Through Her Failure to Thoroughly Pursue and
Present an Passion/Provocation Defense.

The focal point of the State's case was the testimony of Tutis, Jackie Davis, Donna and Calief Lyons. In their
testimony each witﬁess indicated that the Petitioner was robbed of a radio and some money (5T 44-12 to 5T 45-11;
5T 155-22 to 156-1; 6T 12-2 to 25), was being bullied by the "Big Guy" Rhama (5T 114-2to 9; ST 155-13 to 16; 6T
13-1 to 13) and had scratches on his face (ST 81-18 to 82-21; 5T 159-23 to 160-17; 6T 24-2 to 24).

Because the state relied on this testimony in proving that the Petitioner possessed the requisite mental state for a
conviction of an intentional murder, effective cross-examination of these witnesses was crucial to the petitioner's
defense. Given the more than curious disparity between the testimony, trial counsel had a duty to demonstrate to the
trial court and jury, that a rational basis existed to support a crime of passion/provocation manslaughter, but she did
not,

The Petitioner was severely beaten and robbed of a radio and some money by the over 300 pound decease. At
the time ‘of the Petitioner's first interview, the detective observed the scars on Petitioner's face (10T 36-16 to 19).
The severity of the beating coupled with the petitioner committing the crime at least ten minutes later, which was
revealed through the testimony of Juanita Tutis, "that the Petitioner and the decease was last seen at the bar at a
Quarter to three, 2:45 (4T 82-10 to 15). Also, through the testimony of Officer Bevenese who testified on direct
examination by the State consisted with his réport that a call was placed of shots fired at 2:52 (4T 115-8 to 25)."
The strong support for the contention that this was a crime resulting from passion/provocation a~nd therefore was
manslaughter and not murder. Therefore, trial counsel failure to secure the Petitioner a jury instruction on
‘manslaughter was ineffective.
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