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1 (PEOPLE'S EXHIBIT NUMBER THREE*  LA SCALA APARTMENT 

2 VILLAS BROCHURE, IS ADMITTED AT THIS TIME.) 

3 *THE COURT: ALL RIGHT. PEOPLE HAVE FURTHER EVIDENCE, 

4 MR. BHAYANI? 

5 MR. BHAYANI: NO. PEOPLE REST. 

6 THE COURT: ALL RIGHT. LADIES AND GENTLEMEN, YOU'VE 

7 GOT TO TAKE ANOTHER RECESS, ONLY THIS TIME IT'S FOR THE 

8 PURPOSE OF THE COURT GOING OVER THE INSTRUCTIONS, THAT IS, 

9 THE LAW THAT IS APPLICABLE IN THIS CASE, WITH THE ATTORNEYS. 

10 AFTER THAT, WE WILL BE INSTRUCTING YOU ON THE 

11 LAW AND THEN THE LAWYERS WILL ARGUE THE CASE, GIVE YOU THEIR 

12 VIEWS ON THE EVIDENCE, AND THE MATTER WILL BE FINALLY 

13 SUBMITTED TO YOU. 

14 SO, IT WILL BE AT LEAST 20 MINUTES. WHY DON'T 

15 YOU ASSEMBLE AT 10:35 OUTSIDE THE COURTROOM. REMEMBER NOT 

16 TO TALK ABOUT THE CASE IN ANY WAY. 

17 (THE FOLLOWING PROCEEDINGS WERE CONDUCTED WITHOUT THE 

18 PRESENCE AND HEARING OF THE JURY:) 

19 THE COURT: ALL RIGHT. WHY DON'T WE DO THIS OFF THE 

20. RECORD. IF THERE IS ANY OBJECTIONS OR ANY REQUESTS THAT ARE 

21 NOT GRANTED, THEN WE CAN PUT THEM ON THE RECORD, OKAY? 

22 MS. GILBERT: THAT'S A GOOD IDEA. 

23 (RECESS TAKEN.) 

24 THE COURT: OKAY, WE ARE CONVENED NOW OUTSIDE THE 

25 PRESENCE OF THE JURY. WE BANE GONE OVER THE JURY 

26 INSTRUCTIONS INFORMALLY. 

27 YOU HAVE SOME. MATTERS YOU WANT TO. PUT ON THE 

28 RECORD, MS. GILBERT? 

Ex),,. /+ 
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1 MS. GILBERT: YES, I DO. 'HANK YOU, YOUR H 

2 FOR THE RECORD, I OBJECT TO THE GIVEN 

3 2.03, AS WELL AS 2.21.2
1
, WHICH IS THE WITNESS WIL 

1 
4 FALSE AND THE DEFENDANT, WILLFULLY FALSE STATEMENT 

5 NOT THINK THEY APPLY IN THIS CASE.'  

6 ALSO, AS TO THE DISCUSSION REGARDING 

7 BURGLARY AND WHAT THE INTENT IS AND HOW IT SHOULD 

8 BELIEVE THAT THE SPECIFIC OFFENSE *UST BE STATED 
I _ 

9 INTENT TO COMMIT RAPE, WHATEVER; SODOMY, ORAL COP 

10 DO NOT THINK IT SHOULD READ, GENERICALLY', A FELO 

11 OFFENSE. I THINK THAT'S IMPROPER. I THINK ON 0 

12 BURGLARY, IT'S A THEFT. AND THEY' E INSTRUCTED 

13 INTENT TO COMMIT THEFT. THAT IS THIS CRIME. TH  

14 FELONY SEXUAL OFFENSE S NOT A CRIME. IT'S A CA 

15 AND I THINK IT'S INAPPROPRIATE. I AGREE THEY DO 

16 AGREE ON WHICH SPECIFI? ONE, BUT THEY NEED TO BE 

17 THE FELONIOUS INTENT IS, WHAT THE FELONY IS THAT 

18 THERE TO COMMIT. THERE IS NO SUCH THING AS A FE:  

19 OFFENSE. 
ii 

20 THE COURT: WELL, BUT 6 INCLUDE SUC 

21 WILL DEFINE WHAT THOSE FELONY SEXUAL OFFENSES AR , SO I 

22 DON'T SEE HOW THE DEFELSE COULD COMPLAIN. 

AND WE 

NOR. 

OF CALJie- 

FULLY 

I DO 

THE 

READ, I 

WITH. THE 

ATION. I 

SEXUAL 

R TYPICAL 

ITH THE 

CRIME, A 

CH-ALL, 

T HAVE TO 

GIVEN WHAT 

HE IS IN 

ONY SEXUAL 

23 MS, GILBERT: I MINK IT'S MISLEADING. 

24 THE COURT: ALL IGHT. AS TO THE WITNESS ILLFULLY 

25 FALSE/  I THINK THAT IS SOMETHING THE JURY CAN FL 

26 FIND AS TO ANY WITNESS, SO IT'S PROPERLY GIVEN. D OR. COULD 

27 AND AS TO ''HE FALSE OFI MISLEADING ST 

28 GIVEN BY THE DEFENDANT, THAT'S AGAIN, SOMETHING HE JURY 

TEMENTS 
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1 IF THE EVIDENCE SHOWS THAT THE DEFEND T WAS 

2 INTOXICATED AT THE TIME OF THE ALL' ED CRIME, YOU SHOULD 

3 CONSIDER THAT FACTLIN D T RMINING WHETHER OR NOT RE 
I 

4 DEFENDANT HAD SUCH SPECIFIC INTENT.1  
I 

5 IF FROM ALL' OF THE EVIDENCE YOU HAVE 

6 REASONABLE DOUBT WHETHER THE DEFENDANT FORMED SUC SPECIFIC 

7 INTENT, YOU MUST FIND THAT HE DID NOT HAVE SUCH S ECIFIC 

8 INTENT; 

VOLUNTARY NTOXICATION OR INTOXICATIO OF A 

10 PERSON IS 'VOLUNTARILY IF IT RESULTS FROM THE'  ILL ING USE OF 

11 ANY INTOXICATING LIQUOR, DRUG, OR OTHER SUBSTANCE, 'KNOWING 

12 THAT IT IS CAPABLE OF AN INTOXICATING EFFECT OR ' EN HE 

13 WILLINGLY ASSUMES THE 'RISK OF THATOEFFECT. 

14 VOLUNTARY INTOXICATION1 INCLUDES THE VOLUNTARY 

15 INGESTION, INJECTING (4 TAKING BY ANY OTHER MEAN OF ANY 
1 

16 INTOXICATING LIQUOR, DIUG, OR OTHER SUBSTANCE. 
I 

17 AN ACT COMMITTED OR AN OMISSION MADE IN 

18 IGNORANCE OR BY REASON OF .A MISTAKE OF' FACT WHIC DISPROVES 

19 ANY CRIMINAL INTENT IS NOT A CRIME;. 

20 THUS A PERSON IS NOT G6ILTY OF A CRI E IF HE 

21 COMMITS AN ACT OR ADMITS THE ACT TAMER AN HONEST OR AND 

.22 REASONABLE BELIEF IN Til E EXISTENCE' OF CERTAIN FAQ TS OR 

23 CIRCUMSTANCES WHICH, IF TRUE, WOUH MAIM SUCH AC OR 

24 OMISSION LAWFUL. , i 
I 

25 THE DEFENDANT IS ACCUSED IN COUNTS 0 E AND TWO 

HAVING COMM TIED A CRIME 0 BURGLARY, 

27 A VIOLATION OF SECTION 459 OF 'THE PENAL CODE. 

 

 
 

28 EVERY PERSON WHO ENTEliS ANY 'BUILDING WITH THE 

~~x~;~E1 i3  

26 OF THE INFORMATION OF 
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1 INTERCOURSE WITH ANOTHER PERSON WHO IS NOT THE SP USE OF THE 

2 PERPETRATOR, ACCOMPLISHED AGAINST SUCH PERSON'S WILL BY 

3 MEANS OF FORCE, VIOLENCE, DURESS, *NACE, OR FEAR OF 

4 IMMEDIATE AND UNLAWFUL BODILY INJURY TO SUCH PERSON, IS 

5 GUILTY OF THE FELONY CRIME OF RAPE. 

IN ORDER TO PROVE THE CRIME, EACH OF HE 

FOLLOWING ELEMENTS MUST BE PROVED: 

THAT A MALE AND FEMALE PERSON EN AGED IN AN 

ACT OF SEXUAL INTERCOURSE;  

THAT THE TWO PERSONS WERE NOT RIED TO 

EACH OTHER AT THE TIME'OF THE ACT OF SEXUAL INTERCOURSE;  

THE ACT OF INTERCOURSE WAS AGAINST THE WILL 

OF THE ALLEGED VICTIM,IAND 

SUCH ACT WAS ACCOMPLISHED BY ME S OF 

FORCE, VIOLENCE, DURESS, MENACE, OR FEAR OF IMME LATE AND 

UNLAWFUL BODILY INJURY TO SUCH PERSON. 

AGAINST SUCH PERSON'S WILL MEANS WITTOUT THE 

CONSENT OF THE ALLEGED VICTIM. 

MENACE MEANS ANY THREAT, DECLARATION OR ACT 

WHICH SHOWS AN IN'T'ENTION TO INFLICT AN INJURY UPON 

ANOTHER. 

DURESS MEANS A DIRECT OR IMPLIED THR AT OF 

FORCE, VIOLENCE, DANGER, OR RETRIBUTION SUFFICIE TO 

COHERCE A REASONABLE PERSON OF ORDINARY SUSCEPTIBILITIES TO 

PERFORM AN ACT WHICH OTHERWISE WOULD NOT HAVE BEEN  

PERFORMED, OR TO ACQUESCE IN AN AT WHICH OTHERWISE WOULD 

NOT HAVE BEEN SUBMITTED. 

THE TOTAL CIRCUMSTANCES, INCLUDING T E AGE OF 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 CLOSING. ARGUMENT 

2 BY MR. BHAYANI: 

3 

4 GOOD MORNING. THIS IS THE TIME THAT I GET TO 

5 SUMMARIZE THE EVIDENCE AND BASICALLY SHOW YOU WHY THE PIECES 

6 FIT TOGETHER AND WHY THE PROSECUTION HAS PROVED THIS CASE 

7 BEYOND A REASONABLE DOUBT. 

8 BEFORE I DO THAT, I WANT TO TAKE THIS 

9 OPPORTUNITY TO THANK YOU FOR YOUR SERVICES IN THIS 

10 PARTICULAR CASE. 

11 YOU KNOW, I WAS BORN IN EAST AFRICA, COUNTY OF 

12 UGANDA, AND I COULD TELL YOU THAT ARE NOT GOING TO HAVE A 

13 CIVILIZED SOCIETY. AND ONE OF THE THINGS THAT THE JURY 

14 SYSTEM IN AMERICA DOES, BUT WHICH IS VERY, VERY IMPORTANT, 

15 IT RUNS A SYSTEM. IT'S PROBABLY NOT THE PERFECT SYSTEM IN 

16 THE WORLD, BUT IT IS THE BEST THAT WE HAVE. WITHOUT THE 

17 JURY SYSTEM YOU ARE NOT GOING TO BE ABLE TO RUN THE JUDICIAL 

18 SYSTEM AT ALL, OR THE CRIMINAL JUSTICE SYSTEM. YOU MAY NOT 
19 TAKE AT HEART HOW VALUABLE YOUR TIME AND ATTENTION IN THIS 

20 CASE IS, BUT THE PRACTICE IN THIS PARTICULAR PROFESSION, 

21 REALLY FEEL THAT WITHOUT YOU, IT WOULD NOT WORK. 

22 NOW, LET'S GET TO THE EVIDENCE IN THIS CASE. 

23 THERE ARE TWO COUNTS THAT HAVE. BEEN CHARGED HERE BY THE 

24 PROSECUTION. BOTH ARE OF BURGLARY. 

25 AS THE COURT INDICATED TO YOU, SOMETIMES THERE 

26 IS A MISSLEADING NOTION ABOUT BURGLARIES. YOU KNOW, THE LAY 

27 PERSON'S OPINION IS THAT, OKAY, A BURGLARY WOULD BE BREAKING 

28 AND ENTERING INTO A HOME FOR PURPOSES OF COMMITING THEFTS. 

1-1-xh;b;-)- 
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1 HOWEVER, YOU COULD ALSO CHARGE BURGLARY 'WHEN .YOU VE A 

2 PERSON WHO BREAKS AND ENTERS IN A DWELLING WITH T E PURPOSE' 

OF COMMITTING A FELONY. AND IT COULD BE MURDER, T COULD BE 

4 RAPE, IT COULD BE SODOMY, IT COULD1BE ORAL COPUL ION. IT . 

S COULD BE ANY NUMBER OF FELONIES Alli5 YOU COULD C GE THAT 

6 PERSON WITH BURGLARY. AND THAT'S THE REASON WHY ROGERS 

7 HAS BEEN CHARGED WITH TWO COUNTS OF RESIDENTIAL RGLARY. 

8 LET'S TAKE,COUNT ONE. LET'S TAKE THa FIRST 

9 INCIDENT OF AUGUST 6. THE ELEMENTS ARE GOING TO BE THE.  

10 SAME, AND I JUST WANT 40 BASICALLYICOVER THOSE. 

11 DID THE DEFENDANT BREAK AND ENTER IN 0 A 

12 DWELLING HOME WHICH ISINORMALLY INHABITED BY A P•RSON? 

13 THERE IS NO QUESTION IN THIS CASE THAT THE APART ENT IN 

14 QUESTION OF MS. RUTH DECASTRO IS AN APARTMENT, A DWELLING 

15 HOUSE WHERE SHE LIVES. SO  YOU DOIOT HAVE TO SPE A LOT OF 

16 TIME TRYING TO FIGURE UT WHETHER THIS WAS A DWELLING HOME 

17 OR NOT. THAT PARTICULARELEMENT MAKES IT A FIRS DEGREE 

18 BURGLARY. 

19 

20 

21 

22 DEGREE. 

23 

24 

25 

26 

27 

28 

IF IT IS A, COMMERCIAL BUILDING, LIKE A STORE . 

LIKE BROADWAY OR SOMETHING LIKE Tli,ATI  THEN YOU W ULD HAVE A 

SECOND DEGREE BURGLARY. ALL OTHER BURGLARIES AR SECOND 

ONE THAT IS INHABITED bWELLING IS A IRST 

DEGREE. BOTH OF THE C UNTS REFERRED TO HERE ARE FIRST 

TION ARE DEGREE BURGLARIES BECAUSE BOTH APARTMENTS IN QUE 

INHABITED DWELLINGS. 

THE FIRST ELEMENT, DILI HE BREAK AND ENTER INTO 

THIS PARTICULAR APARTMENT? THERE IS NO ISSUE THERE EITHER, 

IT'S VERY OBVIOUS THAW MS. DECASTRO INDICATED -- OF COURSE 
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:ppR :THE COUNTY• OF SAN OCT. -.:1‘ .7: 1994 

Defendant(s) 

Specia1.10./.,  
Allegatidli!tflect

=No Prob 
'y 

9;Pro 

The,Ditrict Attorney of the County of San Diego, State of:California 
accuses the Defendantof.  committing, in the County.pfSan biego,::Stateof. 
California,-the following crime(s): 

• . • 
COUNT 1 RESIDENTIAL BURGLARY 

_ 
0)1.:.or-about August 6, 1994 TYRONE:ROGERS did willfully: a40A -4aWfully 

enter .a .:building with the'intent to commit a felony, irCvidlatidf'.:RENAL 
,:CODE,SECTION 

• 
And, it is further.allegedthat said burglary.  was a burglary;of 

:inhabited dwelling :house, trailer coach, ,inhabited portion itifa 
aind • • 4.  4;yesSel:as defined. in the Narbor and NavigatiOn Code which ìs •• ,..' 

';inhabited  and designed for habitation; within the meaning of Pehal:CO06,,  
:section 460, 

And, it is further alleged that the defendant is ineligible for:::_ 
..prOation pursuant. to section 462(a) of the Penal Code. s. , . 

SCD.. 106382: 

Sentence 
 Range, • Defendant  
Check,  'ROGERS, TYRONE.  



' COUNT  ;- 2 ...HE,SIDENTIAL BURGLARY 

!..-On :.,about :August f 13, 1994 ,TYRONE 'ilOGERS did wil1-10.1Y;`nd 
,, fenter •buildi:ng intent":to commit .a felony, in of PENAL 

COD .sttiroN , 4"59. - •  
• 

further-allegpd that said burglary was 'abutgli4ryof an 
`inhabited• dwelling house ,trailer :coach,. inhabited OotO_i?h.:

.
of bOild.0g; 

`and a vesSel_aS defined the Harbor and Navigation. COde • - 
:-inhabited and designed fOr- habitation, within the meariingof- Penal Code 
..section. 460. ' • 

And, it is fUrther' alleged-.that the defendant is 
probation pursuant: to section 46214) of- the. Penal Code 

THIS INFORMATION '.NUMBERED *SCD 106382, CONSISTS OF 2. COUNT( S) 

EDWIN 
DISTRICT::ATTOHNE 

State Off' Cali f Ornia 
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PHOTO LINEUP 

CASE  61 V-O&Sc? 3  

-7 V ///` 1145  AT  y2.75 L--29-52- /c2-/6 C,;i1  66 
(DATE) (TIME) (LOCATION) 

THE VICTIM/WITNESS z20/044 Alyyj _/<----#/\,/ WAS READ THE 

FOLLOWING STATEMENT, AND THEN WAS ALLOWED TO VIEW THE PHOTO LINEUP: 

I AM GOING TO ASK YOU TO LOOK AT A GROUP OF LS  PHOTOGRAPHS. 

YOU SHOULD NOT INFER ANYTHING FROM THE FACT THAT THE PHOTOGRAPHS 

ARE BEING SHOWN TO YOU, OR THAT WE HAVE ANY SUSPECT IN CUSTODY AT 

THIS TIME. PLEASE LOOK THROUGH THE PHOTOGRAPHS AND SEE IF YOU CAN 

IDENTIFY ANY OF THE INDIVIDUALS PICTURED. 

THE VICTIM/WITNESS WAS THEN ALLOWED TO VIEW THE PHOTOGRAPHIC 
LINEUP. 

IDENTIFIED PHOTO# 

   

AS THE SUSPECT. 

COULD NOT IDENTIFY 

   

     

LINEUP PRESENTED BY ///9 910  
(NAME) 

  

(A NCY)  

LL)* 

  

ON AT 



PHOTO LINEUP 

CASE NO.  q 3 733  

ON Og.3/-9Y , AT , AT  (i-23--Z-29.577‘-  /R-1F-7474.-C.- 
•• (TIME) . (LOCATION) 

c.4:?Az.5-2e- _0 WAS READ THE 

FOLLOWING STATEMENT, AND THEN ALLOWED TO VIEW THE PHOTO LINEUP: 

I AM GOING TO.AS 'YOU TO LOOK AT A GROUP OF  $  PHOTOGRAPHS. 

YOU SHOULD NOT ,INFER ANYTHING FROM THE FACT THAT THE 

PHOTOGRAPHS ARE BEING SHOWN TO YOU, OR THAT WE HAVE ANY 

SUSPECT IN CUSTODY AT THIS TIME. PLEASE LOOK THROUGH THE 

PHOTOGRAPHS AND SEE IF YOU CAN IDENTIFY ANY OF THE 

INDIVIDUALS PICTURED. 

.THE VICTIM/WITNESS WAS THEN ALLOWED TO VIEW THE PHOTOGRAPHIC.  
LINEUP. 

IDENTIFIED PHOTO # AS THE SUSPECT. 

COULD NOT IDENTIFY 2c.  

LINEUP PRESENTED BY  

 

 

(OFFICER) SAN DIEGO POLICE DEPARTMENT 

REMARKS: 

(DATE) 

THECVICTIM7WITNES9  
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PHOTO LINEUP 

CASE NO.  911- 06 3 ,33 

ON  a-3/-9V 
(DATE) 

, AT  /5-00  , AT  9/2:73-ZW-57-gw-7-2- 
.• (TIME) (LOCATION) 

    

• 

WAS READ THE 

FOLLOWING STATEMENT, AND THEN ALLOWED TO VIEW THE PHOTO LINEUP: 

I AM GOING TO ASK YOU TO LOOK AT A GROUP OF  S  PHOTOGRAPHS. 

YOU SHOULD NOT INFER ANYTHING. FROM THE FACT THAT THE 

PHOTOGRAPHS ARE BEING SHOWN TO YOU, OR THAT WE HAVE ANY 

SUSPECT IN CUSTODY AT THIS TIME. PLEASE LOOK THROUGH THE 

PHOTOGRAPHS AND SEE IF YOU CAN • IDENTIFY ANY OF THE 

INDIVIDUALS PICTURED. 

.THE VICTIM/WITNESS WAS THEN ALLOWED TO VIEW THE PHOTOGRAPHIC.  
LINEUP. 

IDENTIFIED PHOTO #  

COULD NOT IDENTIFY 

 

AS THE SUSPECT. 

K 

 

LINEUP PRESENTED BY  A. C_  
(OFFICER) SAN DIEGO POLICE DEPARTMENT 

REMARKS: 
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AMY S cum REPORT 
CL AT SITE: 

DATE: 

DAY OF WEEK: 

IN - OUT OFFICER'S NAME 

RECEIVED 
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TO CONDITION 

RADIOS (S) 

PAGER (S) 
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THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO 

IN THE MATTER OF THE APPLICATION OF: ) 
) 

TYRONE ROGERS, ) 
) 

Petitioner. ) 
) 
) 
) 
) 
) 

HC 22330 
SCD 106382 

ORDER DENYING PETITION FOR WRIT 
OF HABEAS CORPUS 

   

AFTER REVIEWING THE PETITION FOR WRIT OF HABEAS CORPUS AND THE 

COURT FILE IN THE ABOVE-REFERENCED MATTER, THE COURT FINDS AS 

FOLLOWS: 

In the present Petition, Petitioner challenges a conviction from 1995 for two counts of 

violating Penal Code section 459 (Case No. SCD106382). In that case, Petitioner was sentenced 

to the middle term of 4 years, and has completed the custodial portion of that sentence. 

On January 13, 2004, in Superior Court Case No. SCD176027, the Court, sitting without 

a jury, convicted petitioner of one count of rape by foreign object of an unconscious victim (Pen. 

Code § 289(D)) and one count of attempted rape of an unconscious person (Pen. Code §§ 

6641261(A)(4).) The court sentenced petitioner to 25-years-to-life. The court imposed a prior 

conviction enhancement of 10 years. (Pen. Code § 667(A)(1).) On appeal, that enhancement 

was reduced to 5 years. Petitioner is currently in custody in Superior Court Case No. 

SCD176027. 

ORDER - 1 R2ci,•ib;+-  D 



As Petitioner has already been told by this court in a May 22, 2007, Order denying a 

previous petition for writ of habeas corpus in which Petitioner also challenged his 1995 

convictions, Petitioner fails to meet the jurisdictional requirements for habeas corpus relief as he 

is not in actual or constructive custody in case number SCD106382. 

Penal Code section 1473, subdivision (a) states: "Every person unlawfully 
imprisoned or restrained of his liberty, under any pretense whatever, may 
prosecute a writ of habeas corpus, to inquire into the cause of such imprisonment 
or restraint." Traditionally, a writ of habeas corpus applied to those under actual 
physical restraint; however, decisional law has expanded the scope of the writ to 
apply to those in constructive custody situations and today may apply to those on 
parole [citation], probation [citation], bail [citation], or sentenced prisoners 
released on their own recognizance pending hearing on the merits of their petition 
[citation]. Without actual or constructive custody, courts have no authority 
to grant relief. (People v. Villa (2009) 45 Cal.4th 1063, 1069-1070, 90 
Cal.Rptr.3d 344, 202 P.3d 427; In re Stier (2007) 152 Cal.App.4th 63, 82, 61 
Cal.Rptr.3d 181 (Stier); In re Wessley W. (1981) 125 Cal.App.3d 240, 246, 181 
Cal.Rptr. 401.) 

(In re Douglas (2011), 200 Cal. App. 4th 236, 246-47.) 

In In re Douglas (2011), 200 Cal. App. 4th 236, 248-49, the petitioner was in custody 

pursuant to his second offense (failing to register as a sex offender), not pursuant to his earlier 

offense (sexual battery). (Id. at. p. 248.) The court held that he was not in constructive custody 

on the sexual battery offense, "since his detention and probation for that offense was fully 

completed as of 2000, and sex offender registration was a collateral consequence." (Id.) 

Therefore, Petitioner could not challenge the sexual battery conviction via a petition for writ of 

habeas corpus. In making its decision to deny the petition, the court of appeal looked at the 

history of habeas corpus proceedings, including, the Supreme Court decisions in Maleng v. Cook 

(1989), 490 U.S. 488, Daniels v. US. (2001) 532 U.S. 374, and Lackawanna County Dist. 

Attorney v. Coss (2001) 532 U.S. 394, and explained that the principle underlying the Supreme 

Court decisions "is that, for habeas corpus purposes, custody on a later case does not allow an 

earlier, expired conviction to be collaterally challenged, even if it is used to enhance a later 

case." (In re Douglas, supra, 200 Cal. App. at p. 249.) 

Here, Petitioner is in custody based on his 2004 conviction in Superior Court Case No. 
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SHARON B. MAJORS-LEWIS 
JUDGE OF THE SUPERIOR COURT 

SCD 176027, not SCD 106382. At the time of the trial for which petitioner is currently 

incarcerated, he was not in actual or constructive custody for the 1995 convictions. Petitioner 

has not satisfied the jurisdictional requirements that he be in custody based on the conviction he 

is challenging in this petition. 

Therefore, the petition is denied. 

A copy of this Order shall be served upon Petitioner and the San Diego Offke of the 

District Attorney. 

IT IS SO ORDERED. 
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