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ANTONIO DAMARCUS WOODSON,
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WILLIAM H. CAREY,
Sergeant,

JEFFREY K. LINDSEY,
_Captain,

BRAD WHITEHEAD,
Assistant Warden,
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Appeal from the United States District Court
for the Middle District of Florida

Before: TJOFLAT, WILSON and JULIE CARNES, Circuit Judges.

BY THE COURT:

JUL 1. 1_;2017

David J. Smith
Clerk

Plaintiff-Appellant,

Defendants-Appellees.

Antonio Damarcus Woodson, in the district court, filed a notice of appeal and a motic_m to.

proceed on appeal in forma pauperis. The district court assessed the $505.00 appellate filing fee,

pursuant to the Prison Litigation Reform Act of 19"95, 28 U.S.C. § 1915. The district court then

certified that this appeal is frivolous and not taken in good faith.

' Becausé the district court already has instituted a partial payment plan under 28 U.S.C. -

§ 1915(a) and (b), the only remaining issue is whether the appeal is frivolous. See 28 U.S.C.



§ 1915(e)(2)(B)(1). This Court now finds that the appeal is frivolous, DENIES leave to proceed,

| and DISMISSES the appeal.



IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 16-16744-A

ANTONIO DAMARCUS WOODSON,
Plaintiff-Appellant,
YErsus

WILLIAM H. CAREY,
Sergeant, .-
JEFFREY K. LINDSEY,
Captain,

BRAD WHITEHEAD,
Assistant Warden,
WARDEN,

Defendants-Appellees.

Appeal from the United States District Court
~ for the Middle District of Florida

Before: TJOFLAT, WILSON and JULIE CARNES, Circuit Judges.
BY THE COURT:

Antonio Damarcus Woodson has filed a motion for reconsideration, pursuant to 11th Cir.
R. 27-2, of this Court’s July 11, 2017, order denying him leave to proceed in the appeal of the
dismissal of his civil ﬁghts complaint, 42 U.S.C. § 1983. Upon review, Woodson’s motion for
reconsideration is DENIED becauée he has offered no new evidence or arguments of merit to

warrant relief,
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‘ FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith For rules and forms visit
Clerk of Court . www.cal l.uscourts.gov

July 11,2017

Elizabeth Warren

U.S. District Court

300 N HOGAN ST
JACKSONVILLE, FL 32202

Appeal Number: 16-16744-A

Case Style: Antonio Woodson v. William Carey, et al
District Court Docket No: 3:16-cv-00469-TJC-JBT

The enclosed copy of this Court's Order of Dismissal is issued as the mandate of this court. See
11th Cir. R. 41-4. Counsel and pro se parties are advised that pursuant to 11th Cir. R. 27-2, "a
motion to reconsider, vacate, or modify an order must be filed within 21 days of the entry of such
order. No additional time shall be allowed for mailing."

Sincerely,

DAVID J. SMITH, Clerk of Court

Reply to: Denise E. O'Guin, A
Phone #: (404) 335-6188

Enclosure(s)

DIS-4 Multi-purpose dismissal letter



Case 3:17-Cv-00196-MC#:?-CJK Document 6 Filed 04/19/17 Page 1 of1

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION

| ANTONIO DAMARCUS WOOD'?'SON' | _

VS T CASE NO. 3:17-cv-00196-MCR-CJK
DARRICK‘, ET AL |

~ JUDGMENT
| Pursuant to and at the dlrect|on of the Court, it is

ORDERED AND ADJUDGED that the Plaintiff, ANTONIO DAMARCUS
WOODSON, take nothing and that this action be DISMISSED without prejudice. |
JESSICA J. LYUBLANOVITS
CLERK OF COURT

April 19, 2017. . Is/ Monica Broussard
- DATE o ' Deputy Clerk: Monica Broussard
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION
ANTONIO DAMARCUS W‘OODSON
' Plain-tiff,
v. : - Case No. 3:17cv196/MCR/CIK
NURSE DARRICK, et al.,
Defendants.
- | /
ORDER

-‘.

This cause comes on for consideration of the Magistrate Judge’s Report.and
Recommehdation dated April‘4 2017 ECF No. 3. Plaintiff haslbeen furnished va
copy of the Report and Recommendation and has been afforded an opportumty to
ﬁle objectxons pursuant to Tltle 28, United States Code, Sectlon 636(b)(1). After
- reviewing the timely ObJGCtIOIJS to the Recommendation, ECF No. 4, the Court has
determlned that the Report and Recommendatlon should be adopted |

Accordmgly, 1t is ORDERED |

1. The Magistrate Ju,dge s Report and Recommendation, ECF No. 3, is
adopted and incorporated by reference in this Order. |

2. Plaintiff’s motion to proceed in forma pauperis (doc. 2).is DENIED, and

this action is DISMISSED WITHOUT PREJUDICE under 28 U.S.C. § 1915(g).
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3. The clerk is directed:to close the file.

DONE AND ORDERED this 19th day of April, 2017

.. M. CASEY RODGERS |
. CHIEF UNITED STATES DISTRICT JUDGE

Case No. 3:17¢vI96/MCR/CIK
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ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith For rules and forms visit
Clerk of Court www.cal ] .uscourts. gov

April 12, 2017

Antonio Damarcus Woodson
Santa Rosa CI - Inmate Legal Mail
5850 E MILTON RD

MILTON, FL 32583

Appeal Number: 17-1 1355-A

Case Style: Antonio Woodson v. John Burnsed, et al
District Court Docket No: 3:17-c¢v-00255-TJC-MCR

RETURNED UNFILED: Motion for permission to appeal in forma pauperis filed by Antonio
Damarcus Woodson is returned unfiled because appellant has been designated a three striker, the
filing fee must be paid. '

Sincerely,

DAVID J. SMITH, Clerk of Court

~ Reply to: Denise E. O'Guin, A
Phone #: (404) 335-6188

MOT-11 Motion or Document Returned
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~ UNITED STATES DISTRICT COURT
 NORTHERN DISTRICT OF FLORIDA
~ PENSACOLA DIVISION
ANTONIO DAMARCUS WOODSON,
Plaintiff,
v. AR ~ Case No. 3:17¢v196/MCR/CIK
NURSE DARRICK; et al.,

Defendants.
' ' /

REPORT AND RECOM]\/IENDATION

Plalntlff Antonlo Damércus Woodson DC #D90511, is a Florida'inmate
presently confined at Santa Rosa Correct10nal Instltutlon Plamtlff mmated this case'
on March 23, 2017 by ﬁllng a civil rlghts complaint under 42 U.S. C. § 1983 (doc.
1) and a motion to proceed ir forma pauperis (doc. 2) Upon review of yplamtlff’s
_ complalnt and prlor litigation hlstory, the court concludes that this case shou_ld be
dismissed under 28 U.S ..C_. § 191 S(gj, bécause plaintiff is baned ffbm proceeding in
forma paupe'ris'and failed to pay _.thev ﬁlinrg'fee upo.n initiatiﬁg t_his suit. |

Title 28 US.C. § 191;5(g) prohibits a prisoner from proceeding in forma |
pauperis under certain.cir.cum‘stances: |

' In nd event ‘shall a prisonef bring -a civil action or appeal a

Judgment in a civil action or proceedmg under this section if the

prisoner has, on 3. or:more prior occasmns while incarcerated or

-
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detained in any facrllty, brought an action or appeal in a court of the

United States that was:dismissed on the grounds that it is frivolous,

malicious, or fails to state a claim upon which relief may be. granted
unless the prisoner is urider imminent danger of serious physical i injury.

A prisoner who is barred from proceeding‘informa pciuperis must pay the filing fee
at the time he initiates his lawsuit, and failure to do so warrants dismissal of his ease'
without prejudice. Dupree v | Palmer, 284 F.3d .1234, 1236 (11th Cir. 2002)
(holding that “the proper proeedure is for the district court to dismiss the complaint
without prejudice when it denies thevprisoner leave .to proceed in forma pauperis
p,ursuant to the proviSidns of § 1915(g)” because the prisoner “must pay the'ﬁling |
fee at the time he initiates the snit.”); Vanderberg v. Do_naldson, 259 F.3d 1321 , 1324
(1 1th Cir. 2001) (stating that aﬁer three meritless suits a prisoner must pay the full
filing fee at the time he mltlates suit). The only exceptlon is if the prisoner alleges
that he is under 1mm1nent danger of serious physrcal 1nJury ” 28 U.8.C. § 1915(g) |
Brown V. Johnson 387F. 3d 1344 (11th Cir. 2004).

The court takes Jud101al notice of three prior federal civil actions orvappeals
filed by plaintiff while incal'eerated that were dismissed as frivolous or for failure
to state a claim upon which rehef may be granted See Woodson v. Johnson Case
No. 3: 16cv638 BJD-MCR, Doc. 3 (M D. Fla. May 26, 2016) (dismissing, as

frivolous, ClVll r1ghts complaint filed by plaintiff while 1ncarcerated), appeal

dismissed as frzvolous No. 16 13370-A (llth Cir. Nov 15, 2016); Woodson V.

Case No. 3:17cv 196/MCR/C./K
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Carey, Case No. 3: 16cv469 TJC JBT, Doc. 5 (M.D. Fla Sept 29, 2016)'
_ (dlsmlssm'g, for failure to state a claim, civil rights complaint ﬁled by plaintiff while
mcarcerated) appeal filed, No 16-16744 (11th Cir.); Woodson v. Whitehead, Case

- *No. 3: 16cv470 HES- JRK Doc 4 (MD Fla. May 4, 2016) (dlsmlssmg,asfrlvolous
civil rlghts complalnt_ filed by -plamtxff while mcareer_ated), affirmed, No. 16-13278;
—F. App’x —, 2016 WL 7367780 (lllt‘h Cir. Dec. 20, 20165. Plaintiff’s status as a

three-striker is 'recogniaed~by£ the Middle District. See Woodson v. Burnsed, No.
-3 17¢v255-TIC-MCR, Doc. 5 (MD Fla. Mar: 13, 2017) (dlsmlssmg, under three
strlkes provision of 28 U. S C § 1915(g), civil rights complaint ﬁled by plamtlff |
wh11e 1ncarcerated). The forego;ng cases may be positively identified as having been
filed by plaintiff because they':i)eal; his name and Florida Department of Cdrrecﬁons’ '
1nmate number “D9051 1” and because plamtlff acknowledges them in his

complalnt (Doc 1, p. 3).

As plaintiff has three sfrikes, he may not litigate this case in forma pauperis

unless he demonstrates that‘;he is “under imminent danger of serious physical
_injury.” 28 U.S.C. § 1915(g); Brown, supra. In determining whether a.pl_'is.oner
| satisﬁes the imminent danger ‘:exception, the ceurt looks to the pfisoner’s complaint
as a whole, construing it li'be';ally and aecep_ting its. allegations as true. Owens v. |

‘Schwartz, 519 F. App’x 992, 994 (1 1th Cir. 2013) (ciﬁng Brown, 387 F.3d at 1350). -

Case No. 3:17¢vI96/MCR/CIK
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P
General allegations not grounded in Speaiﬁc facta'indicating that serious phy_éical
injury is irhminent are -insufﬁc;ent to in_vbke the éxception to § 1915(g). Brown, 387
F.3d at 1350 (citing Martin ﬁy. Sheltoﬁ, 319 F.3d 1048, 1050 (8th- Cir. 2003)).
- Plaintiff muét make “spéciﬁc fact allegations of ongoing serious physical injury, or ..
a paﬁérh of“ misconduct eviéencing the likelihood.of imminent serious physical
injury.” Id. The inaminent cianger exceptioa is construed narrawly and availalal-e
only “for genaine‘emergencies,” where “time ié pressing” and “a fhrea_t R réal
and proximate.” Lewis v. »Sull:‘ivan,' 279 F.3d 526, 531 (7th Cir. 2002). A prisoner’s
claiaq' that he faced a past irn;ainent danger is insufficient to allow him to proceed
under the_imminent danger e;cception. 'Medberry 2 .Butler, 185 F.3d 1189, 1193
(11th Cir. 1999) (holding that the exception was ﬁot triggéred where tha alleged.:
threat of assault by other prj_éone'rs ceased to exist when plaintiff was piaced vin'
administrative confinement pfjor to ﬁling his complaint).
~ Construing the complaint asa whole,'plaintiff’ s allegations do not qualify him
fof § 1915(g)’s imminent danéer excéption; Plaintiff alleges .that over three months
ago, on Decei'nber 19, 20_16_, fi'e réqucsted triamcinolone acetonide aintment to treat
his eézema, but was denied ba‘bause he had been caaght with two extra tubes of thé
oiatment in his cell (which were confiscated) and still posséssed one fube. Plaintiff
also complains that his ‘grievances cbn'cérning the denial of ointment were not.

Case No. 3:17¢cv196/MCR/CIK
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properly investigated. | ‘Thes; allégations do notk’ trigger the imminent danger
exception. Becaﬁse plaintiff did not pay the ﬁling fee ét the tirhe he inifiated this
action, aﬁd because it plainly fippears he is not entitled to proceed in forma pauperis,
this case should be dismissed mnder § 1915(g). | |

Accordingly, itis r_espectfuliy RECOMMENDED:
‘1. That plaintiff’s motién to pfoceed in forma pauperis (doc v2) be DENIED
and thls actlon DISMISSED WITHOUT PREJUDICE under 28 U. S.C. § 1915(g).

2 That the clerk be dlrected to close the file.

At Pensacola, Florida this 4th day of April, 2017.

. Charles J. Kahn, Jr.
* CHARLES J. KAHN, JR. -
- UNITED STATES MAGISTRATE JUDGE

NOTICE TO THE PARTIES

. Objections to these preposed findings and recommendations may be filed
‘within 14 days after being served a copy thereof. Any different deadline that may
-appear on the electronic docket is for the court’s internal use only, and does not

- control. A copy of objections shall be served upon the magistrate judge and all other

parties. A party failing to object to a magistrate judge's findings or recommendations

contained in a report and recemmendation in accordance with the provisions of 28

U.S.C. § 636(b)(1)-waives the right to challenge on appeal the district court's order

based on unob_]ected to factuaLand legal conclusions. See 11th Cir.R. 3- 1 28U.S.C.
§ 636. .

Case No. 3:17cvI96/MCR/CIK
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION
ANTONIO DAMARCUS
WOODSON,
Plaintiff,
v. , Case No: 3:17-cv-255-J-32MCR
JOHN BURNSED, et al.,
Defendants.

JUDGMENT IN A CIVIL CASE

Decision by Court. This action came before the Court and a decision has been rendered.
IT IS ORDERED AND ADJUDGED, that pursuant to this Court's Order entered on
03/13/2017, Judgmenf is hereby entered dismissing this case without prejudice.
Date: March 14, 2017
SHERYL L. LOESCH, CLERK
s/T. Carcaba, Deputy Clerk

Copy to:

Counsel of Record
Unrepresented Parties
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
ANTONIO DAMARCUS WOODSON,
Plaintiff,
V. ' Case No. 3:17-cv-255-J-32MCR
JOHN BURNSED, et al.,

Defendants.

ORDER OF DISMISSAL WITHOUT PREJUDICE

Plaintiff, an inmate of the Florida penal system, initiated this case by filing a pro se

vCiviI Rights Complaint (Doc. 1) pursuant to 42 U.S.C. § 1983. He also filed a request to

proceed in forma pauperis (Docs. 2, 4). In the Complaint, Plaintiff complains about the
conditions of his confinement while on “strip” status in 2013 and 2015, and alleges a
violation of his due process rights.

The Prison Litigation.Reform Act (PLRA) amended 28 U.S.C. § 1915 by adding the

: followihg subsection:

(9) In no event shall a prisoner bring a civil action or
appeal a judgment in a civil action or proceeding under this
section if the prisoner has, on 3 or more prior occasions, while
incarcerated or detained in any facility, brought an action or
appeal in a court of the United States that was dismissed on the
grounds that it is frivolous, malicious, or fails to state a claim
upon which relief may be granted, uniless the prisoner is under
imminent danger of serious physical injury.

28 U.S.C. § 1915(g). Section 1915(g), commonly referred to as the “three strikes” provision,
requires this Court to consider prisoner actions dismissed beforé, as well as after, the

.enactment of the PLRA.
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The Court takes judicial notice of filings brought by Plaintiff in federal court that were
dismissed on the grounds that they were fri\}olous, malicious, or failed to state a claim upon
which relief may be granted: (1) 5:16-cv-149-J-20JBT (M.D. Fla.) (dismissed as frivolous);
(2) 16-11388-B '(1 1th Cir.) (appeal dismissed as frivolous); (3) 3:16-cv-469-J-32JBT (M.D.
Fla.) (dfsmissed for failure to state a claim'); (4) 3:16-cv-470-J-20JRK (M.D. Fla.) (dismissed

as frivo'lous), affirmed 16-13278 (11th Cir.); (5) 3:1 6-cv-638-J-39MCR (M.D.Fla.) (dismissed

as frivdlous); and (6) 16-13370 (11th Cir.) (appeal dismissed as frivolous). Therefore,
because Plaintiff has had three or more prior qualifying dismissals and he is not in imminent
danger of serious physical injury,? this actipn will be dismissed without prejudice pursuant
to28 U.S.C. § 191‘5(g). Accordingly, it is

'ORDERED:

1..  This case is DISMISSED WITHOUT PREJUDICE pursuant to 28 U.S.C.
§ 1915(g). | |

2. | TheCIerkofCourtshallenterjudgmentdismissingthiscasewithout_prejudice,
terminate any pending motions, and close the file.

DONE AND ORDERED at Jacksonwlle Florida, this 13th day of March, 2017.

o : : : : United States District Judg7/

' Plaintiff appealed the dismissal of this case; the appeal is pending. See No. 16-16744
(11th Cir.).

2 Plaintiff does not claim to be in imminent danger of serious physical injury, and upon
review of the file as a whole, the Court finds Plaintiff's allegations insufficient to warrant the
imminent danger exception to dismissal.
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cr 3/10
c:
Antonio Damarcus Woodson, #D90511




UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, NW.  ~
Atlanta, Georgia 30303

David J. Smith . For rules and forms visit
Clerk of Court www.cal | .uscourts.gov

January 05, 2017

Antonio Damarcus Woodson
Santa Rosa CI - Inmate Legal Mail
5850 E MILTON RD

MILTON, FL 32583

Appeal Number: 16-16744-A

Case Style: Antonio Woodson v. William Carey, et al
District Court Docket No: 3:16-cv-00469-TIC-JBT

RETURNED UNFILED: Motion for permission to appeal in forma pauperis, Certificate of
interested persons, Letter to the court filed by Antonio Damarcus Woodson is returned unfiled
because fee status is pending in district court.

Please allow district court to complete it’s ruling concerning fee status before applying for in
forma pauperis in this court.

Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Denise E. O'Guin, A
Phone #: (404) 335-6188

MOT-11 Motion or Document Returned
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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

| FOR THE ELEVENTH CIRCUIT

No. 16-13278
Non-Argument Calendar

D.C. Docket No. 3:16-cv-00470-HES-JRK

ANTONIO DAMARCUS WOODSON,
Plaintiff-Appellant,
versus

BRAD WHITEHEAD,
Assistant Warden,
WARDEN,

MICHAEL A. HONOUR, °
JOHN R. MCSPADDEN,

| Défendants-Appellees_.

Appeal from the United States District Court
for the Middle District of Florida

(December 20, 2016)

Before TJOFLAT, HULL and WILLIAM PRYOR, Circuit Judges.

PER CURIAM:
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Antonio Woodsoh, a state prisoner proceeding pro se, appeals the dismissal
of his civil rights action under 42 U.S.C. § 1983 against four employees of the
Florida State Prison (“F SP;’)—Captain Michael A. Hdnour, Lieutenant John R.
McSpadden, Warden John Palmer, and Assistant Warden Brad Whitehead—
alleging Eighth and Fourteenth Amendment violations as frivolous under
28 U.S.C. § 1915A(b)( 1) On appeal, Woodson argues that the district court erred
in dlsmlssmg his complaint for Eighth and Fourteenth Amendment violations
because the factual allegations made in the complaint had arguable merit_.

We review a district court’s sua sponte dismissal of a complaint és frivolous
under 28 U.lS,.C. § 1915A(b)(1) for an abuse of discretion. Miller v. Donald,
~ 541 F.3d 1091, 1100 (11th Cir. 2008). A court abuses its discretion by making a
clear error of judgment or by applying an incorrect legal standard. Josendis v.
Wall to Wall Residence Repairs, Inc., 662 F.3d 1292, 1307 (11th Cir. 2011).

. ) _

To determine whether confinement conditions violate the Eighth
Amendment, we conduct a two-part analysis. Chandler v. Crosby, 379 F.3d 1278,
1289-90 (11th Cir. 2004). First, under the objective component, a prisoner must
show the confinement conditions are s‘ufﬁciently serious fo violate the Eighth
Amendment. Id. at .1289. Second, under the subjective component, a prisoner

must show prison officials acted with “deliberate indifference” to the serious
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conditions. Id. at 1289-90. The plaintiff must satisfy the objective component by
showing the challenged conditions are extreme and “‘pose[] an unreasonable risk
of serious damage to his future health’ or safety.” Id. at 1289. In determining the
seriousness of confinement conditions, we assess the severity and duration of the
conditions. Id. at 1295. The plaintiff must satisfy the subjective deliberate
indifference component by showing that prison officials knew of and disregarded
an excessive risk of harm to the prisoner. Id. at 1289-90 (citing Farmer v. -
Brennan, 511 U.S. 825, 837 (1994)). Prison officials must “be AWare of the facts
from which the inferenqe could be drawn that a substantial risk of serious harm
exists, a_nd [they] must also draw the inference.” Id. at 1290.

Woods.on’s complaint fails to allege facts to satisfy either the objective
“substantial risk of serious harm” component or the subjective “deliberate
indifference” component for showing an Eighth Amendment violation.
Conﬁnement. without clothing (other than bdxers), bédding, or hygienic materials
for 72 hours duringi the months of April and August in Florida is not the type of
extreme prison conditions that create a substantial risi( of serious harm. See id. at
| 1289, 1297;—98. Additionally, the fact that Warden Palmer saw the conditions in -
which Woodson was held during his disciplinary confinement is ndtlenough to
show 'that’ any of the defendants believed Woodson’s health or safety to be at risk.

Woodson failed to show that any of the defendants had subjective knowledge of a
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substantial risk of serious harm to Woodson. Id. at 1289-90. Thus, the district
court did not err in dismissing Woodson’s complaint as frivolous as to his Eighth
Amendment claim.
| II.

We recognizé two situations in which a prisoner is deprived of his liberty
such that due process is required. Kirby v. Siegelman, 195 F.3d 1285, 1290-91
(11th Cir. 1999). First, a prisoner is entitled to due procéss when a change in his
condition of confinement “is so severe that it essehtially exceeds the sentence
imposed by the court.” Id. at 1291. Second, a prisoner has a liberty interest where
the state has consistently provided a benefit to a pfisoner and deprivation of that
benefit imposes an “afypical and significant hardship on the inmate in relation to
the ordinary incidents of prison life.” Id. (quotation omitted); see also Sandin v.
Conner, 515 U.S. 472, 484-86 (1995). The Due Process Clause does-not create an
enforceable liberty interest in freédom from restrictive confinement while a
prisoner is incarcerated. See Hewitt v. Helms, 459 U.S. 460, 468'(1983), modified
on other grounds by Sandin, A515 U.S. at 482--84; Sandin, 515 U.S. at 484—87. ‘Nor
, dbes it create a liberty interest in the “mandatory” language.of prison rules and
regulations. Sandin, 515 U.S. at 482-84.

Woodson’s éomplaint fails to allege sufficient facts to show a Fourteenth

Amendment violation. Woodson’s placement in the more restrictive disciplinary



Case: 16-13278 Date Filed: 12/20/2016 Page: 50f 5

confinement at FSP is not the kind of change in condition that exceeds the sentence
already imposed or that imposes an atypical or significant hardship on a plaintiff.
See Kirby, 195 F.3d at 1291; Sandin, 515 U.S. at 482486. FSP’s rules and
regulations on disciplinary confinement also did not implicate a protected liberty
interest under the Due Process Clause. See Sandin, 515 U.S. at 482-84. Based on
the facts as alleged, Woodson failed.to show a constitutional violation, and so, the
district court did not err in dismissing Woodson’s complaint as frivolous as to his
F§Meenth Amendment claim.
Accordingly, upon review of the record and the parties’ briefs, we affirm the

district court’s sua sponte dismiséal of Woodson’s complaint as frivolous under

28 U.S.C. § 1915A(b)(1).

AFFIRMED.



See 28 U.S.C. § 1915(e)(2)(B)(i). This Court now finds that the appeal is frivolous, DENIES

leave to proceed, and DISMISSES the appeal.



IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 16-11388-B

ANTONIO DAMARCUS WOODSON,
Plaintiff-Appellant,
versus

FLORIDA SP WARDEN,
BRAD WHITEHEAD,
Assistant Warden-FSP,
JEFFREY K. LINDSEY,
- Captain-FSP,

DEREK DANIELS,
Sergeant-FSP,

Defendants-Appellees. .,.

Appeal from the United States District Court
for the Middle District of Florida

Before: MARCUS, WILLIAM PRYOR, ROSENBAUM, Circuit Judges.
BY THE COURT:

Antonio Damarcus Woodson, in the district court, filed a notice of appeal and a motion to
proceed on appeal in forma paupéris. The district court denied in forma pauperis status,
certifying that the appeal was friQolous and not taken in good faith. However, .‘t'he district court
did not assess the $505.00 appellate filing fee, as is required under the Prison Litigation Reform
Act of 1995, 28 U.S.C. § 1915.

Woodson has consented to pay the $505.00 filing fee, using the paﬁial payment plan

described under § 1915(b). Thus, the only remaining issue is whether the appeal is frivolous.
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November 30, 2016

Sheryl L. Loesch

U.S. District Court

300 N HOGAN ST
JACKSONVILLE, FL 32202

Appeal Number: 16-11388-B

Case Style: Antonio Woodson v. Florida SP Warden et al
District Court Docket No: 3:16-cv-00149-HES-JBT

The enclosed copy of this Court's Order of Dismissal is issued as the mandate of this court. See
11th Cir. R. 41-4. Counsel and pro se parties are advised that pursuant to 11th Cir. R. 27-2, "a
motion to reconsider, vacate, or modify an order must be filed within 21 days of the entry of such
order. No additional time shall be allowed for mailing."

Sincerely,

DAVID J. SMITH, Clerk of Court

Reply to: Melanie Gaddis, B
Phone #: (404) 335-6187

Enclosure(s)

DIS-4 Multi-purpose dismissal letter
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UNITED STATES DISTRICT COURT
- MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

ANTONIO D. WOODSON,. -

Plaintiff,
V. B ' . Case No: 3:16-cv-469-J-32JBT
WILLIAM H. CAREY, et al.,

Défendants.

JUDGMENT IN A CIVIL CASE

Decision by Court. This action came before the Court and a decision has been rendered.
IT IS ORDERED AND ADJUDGED
that pursuant to this Court’s Order entered on Septembe; 29, 2016, judgment is hereby
entered dismissing this case without prejudice. |
Date: September 29, 2016
| SHERYL L. LOESCH, CLERK

s/ L./ ' -
Deputy Clerk

Copy to:

Counsel of Record
Unrepresented Parties
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. UNITED STATES DISTRICT COURT |
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION
ANTONIO D. WOODSON,
A Piaintiff, ‘_
v. ' - | Case No. 3:16-cv-469-J-32JBT
WILLIAM H. CAREY, et al, | . |
| Defendants.

ORDER OF DISMlSSAL WITHOUT PREJUDICE

: Plamtlff an mmate of the Florida penal system initiated this case by fi Img a pro se

Civil Rights Complaint Form (Doc. 1) (Complaint) pursuantto 42 U.S.C. § 1983. Plamtlff also

filed a request to proceed in forma pauperis (Doc. 2). In the Complaint, he namesas
Defendants the following individuals who were employed at Florida State Prison (FSP) at the.
~-time of the inciaent alleged in the COmpIaiﬁt: Sergeant William H. Carey, Captain Jeffrey K.
Lindsey, Assistant Warden Brad Whitehead, and Warden John Paimer. Plaintiff alleges that |
onMay 1,2012, Defenda'nts Lindsey and Carey placed himona 72-hour pfoperty restriction
‘(or strip) “for an alleged rule infraction.” He asserts that Defendant Whitehead authorizéd v
his placement on property restrictidh.. During this 72-hour beriod, Plaintiff states he was only |
given a pair'of boxer shorts to wear, and he had no other clothing, bc_edding, or hygienic
bro_ducts. Accordirig to vPlaintiff, he was placed on this property restrictibn prior to his
disciplinary hearing for fhe alleged rule infraction. Plaintiff élso alleges that on August 5,
2015, he was again placed on property restriction for an unrelated incident. He claims that

Defendant “Palmer was not surprised (was aware) to see the Plaintiff placed (housed) under
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these inhumahe conditions,” and that Wardén Palmer “did not take any action to correct the
wrong.” Plaintiff does hot allege that he suffered any p'hys'ical injury, and he seeks
declératory relief -and‘ monefai'y démages. |

The Prison Litigation Reform Act requires the Court to dismisé a case at any time .if
the Court determines that the action is frivolous, malicious, fails to state a claim upon which
relief can bé granted, or seeks monetary relief against a défendant yvho is immune from such
relief,,:;‘ See 28 U.S.C. § 1915(é)‘(~2)‘(‘B)‘. In reviewing a prb se plaintiff's pleadings, the Court
must liberally construe the plaintiffs allegations. Haines v. Kerner, 404 U.S. 519 (1972);
Bingham v. Thomas, 654' F.3d 1171, 1175 (11th Cir. 2011).

With respect to whether a complaint “fails to state a claim on which relief may be
granted,” § 1915(e)(2)(B)(ii) mirrors the 4Ianguage of Rule 12(b)(6), so courts apply the same

standard in both contexté. Mitchell v. Farcass, 112 F.3d 1483, 1490 (11th Cir. 1997);';@

- also Alba v. Montford, 517 F.3d 1249, 1252 (11th Cir. 2008). “To survive a motion to

dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim

' to relief that is plausible on its face.” Ashcroftv. igbal, 556 U.S. 662, 678 (2009) (citing Bell

Atl. Corp. v. Twombly, 550 U.S. '544, 570 (2007)). “Labels and conclusions” or “a formﬁlaié

: ire'citatioh'-of-the elements of a cause of action” that amount to “naked 'a‘s_sertion's” will noi do.

Id. (quotation and citation onjitted). Moreover, a complaint must “contain either direct or
inferential allegations respecting all the material' elements necessary to sustain a recovery

under some viable legal theory.” Roe v. Awaré Woman Ctr. for Choice, Inc., 253 F.3d 678,

683-84 (11th Cir. 2001) (ihfernal quotation and citation omitted).




Case 3:16-cv-00469-TJC-JBT Document5 Filed ‘0'9/29/2016 Page 3 of 6 PagelD 18

To étate a claimunder42 U.S.C. § 1983, a pIaintiff must allege that (1) the defendant
deprivéd him of a right secured under the United States, Constitution or federal law, and (2)
sucﬁ deprivation occurred under color of state Iaw.l Salvato v. Miley, 790 F.3d 1286; 1295
(11th Cir. 2015); Bingham, 654 F.3d at 1175. Moreover, “conclusory allegations,
.unwarranted_deductions of facts, or legal conclusions masquerading as facts will not prevent
dismissal.” Rehberger v. Henry Cty.. Ga., 577 F. App'x 937, 938 (11th Cir. 2014) (per
curiam) (internal 'q.ubtations and citation omitted). In the absence of a federal constitutional

. deprivation or violation of a federal right, a plaintiff cannot sustéin a cause of action against
a defendant. |
The Eighth Amendment pro‘hibits the infliction of “cruel and unusual punishfneht” and
" it“applies to the conditions of a prisoner’s confinement.” Chandlerv. Crosbx,’ 379F.3d 1278,
1288 (11th Cir. 2004)‘ (citétion omitted). While “the Constitution” does not‘ mandate
comfortable prisons,” conditions violate the Eighth Amendment if they “involve the wanton
and unnecessary infliction of pain.” Id. (quoting Rhodes v. Chapman, 452 U.S. 337, 347,
349 (1981)). To establish such a claim, a pri;oner must “allege facts sufficient to show ‘(1)
a substantial risk of serious harm; (2) the defendants’ deliberate indifference to that risk; and
- (3) causation.’.’_" Lanev. Philbin; No. 14--1 1140, 2016 WL-'448798'3, at *3 (11th Cir. Aug. 26,
2016) (quoting Hale v. Tallapoosa Cty., 50 F.3d 1579, 1682 (11th Cir. 1995)),.- ;‘The first |
element of an Eighth_ Amendment claim—a substantial risk of serious harm-—is'assessed
under an objective standard.” ld. (citation omifted).. “The second element . . . ‘has_three

components: (1) subjective knowledge of a risk of serious harm; (2) disregard of that risk;
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(3) by conduct that is more than mere negligence."’A id. at *4 (quoting Farrow v. Weét, 320
F.3d 1235, 1245 (11th Cir. 2003)). | |

Even liberally construing Plaintiff's allegations, he has failed to allege sufﬁcient factual
rhatter to state a claim under the Eighth Amendment. Regarding fhe first element, Plainfiff
has not alleged sufficient facts to show that he was subjected to a substantial risk of serious
harm. While Plaintiff's conditions during the 72-hour period may have been uncomfortable,
they-were nct extreme and did not pose an unreasonable risk of serious injury to his future
healt_h or _safety. See OfConnor V. Kelley, 644 F. App'x 928, 932 (11th Cir. 2016) (finding fhat
the plaintiff “failed to allege t'hat he was deprived of the ‘minimal civilized measure-of life’s
necessities’ ort‘hat the conditions of his confinement posed an unreasonable risk of serious
harm to his future health or safety” (quotations and citation omitted)). B |

‘As',suming Plaintiff éould meet the first element,‘he has not sufficiently alleged facts
meeting the second element. Plaintiff has not alleged that any of the Defendants were
subjecfively aware of a serious risk to his health or safety or that Defendants disregarded
any serious risk. Plaintiff aléo does notassertthathe cofnplained about his conditions to any
of the Defendants or that he suffered any injury stemming from those conditions. Therefore,
Plainfiff's Eighth Amendment claim is due to be dismissed.’ "§_eg‘Edier v. Gielow,; No.

- 3:08cv530/WS/EMT, 2010 WL 3958014, at *7 (N.D. Fla. Oct. 7, 2010) (unpublished) (finding - -

' On the same day he filed the instant Complaint, Plaintiff initiated a separate civil rights

~ case, in which he made identical allegations regarding his placement on property restriction
on April 26, 2012. See Complaint (Doc. 1), No. 3:16-cv-470-J-20JRK. The case was
dismissed on initial review, see Order (Doc. 4), No. 3:16-cv-470-J-20JRK, and it is currently
on appeal in the Eleventh Circuit, see Notice of Appeal (Doc. 6), No. 3:16-cv-470-J-20JRK.

4
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that “the denial of bedding and other comfort items, even in 60 degree temperétu_res[,] do not

reflect that [the plaintiff] wés subject to the type of extreme conditions that posed an

unreasonable risk of serious damége to health or safety”); see also Turner v. Warden, -
GDCP, No. 14-10150, 2016 WL 3002284, at *4 (11th Cir. May 2'5-, 2016) (on summary
judgment, ﬁnd_ing that “[é]ven though [the plaintiff] argues that he was left in a strip cell for
ten days without clothing, there is still no evidencg that he faced any serious harm. Indeed,
his only comblaint_Was that fie was cold, but a prisoner's mere discomfort, without more,
does not offehd the Eighth Amendment” (quotation and citation omitted)).
Plaintiff also raises a due process claim, alleging that he was immediately placed on
- property restriction for an alleged rulé violation prior to actually receiving a disciplinary
hearing. He asserts that “property restriction” is not an “authorized” punishment for his
actions: disobeying a verbal order.
| A claim brought under thé Fourteenth Amendment’'s Due
Process Clause must concern a protected interest, such as the
deprivation of liberty. . . . A prisoner’s liberty interest under the
Due Process Clause is necessarily circumscribed by the nature
of the regime to which they have been lawfully committed.
Thus, an inmate validly claims the violation of a protected
liberty “interest when he identifies state actions that
unexpectedly alter his term of imprisonment or impose an
atypical and significant hardship relative to ordinary prison life.
Smith v. Deerher, 641 F. App’x 865, 866-67 (11th Cir. 2016) (quotations-and citations
omitted). Defendants’ alleged actions did not alter Plaintiff's term of imprisonment or impose

an atypical and signiﬁcant' hardship on him. See Sandin v. Conner, 515 U.S. 472, 485

(1995) (“Discipline by prison officials in response to a wide range of misconduct falls within
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the expected perimeters of the sentence imposed by a court of law.”). Thus, Plaintiff's due
process élaim is due to be ‘disrhi_ssed.z |

In sum,AIiberaIIy construing Plaintiff’?svallegationé, the Court ﬁnds that he has failed to -
state a claim upon which relief may be granted, and this case is due to b'e dismissed.
Accordingly, it is

| ORDERED:

1. This case is DISMISSED without prejudice.

2. The _Clerk of Court shall enter judgment dismissing this case without
préjudice, terminate any pending motions, and cl‘ose thé file.

DONE AND ORDERED at Jacksonville, Flofida, this 29" day of September; 201 6v.

United ‘States Disfrict Judgi

cr 9/28
Antonio D. Woodson, #D90511

2 Notably, Plaintiff does not raise any claim alleging that he did not receive an adequate
- disciplinary hearing for the charge of disobeying a verbal order. '

6




UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

56 Forsyth Street, N.W.
Atlanta, Georgia 30303

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING

David J. Smith k ) For rules and forms visit

Clerk of Court B ' www.cal ] .uscourts.gov

July 29, 2016

Antonio Damarcus Woodson
Florida SP - Inmate Legal Mail
PO BOX 800

RAIFORD, FL 32083

Appeal Number: 16-13370-A ’
Case Style: Antonio Woodson v. Michael Johnson, et al
District Court Docket No: 3:16-cv-00638-BJD-MCR

The district court has denied your motion to proceed on appeal in forma pauperis, certifying that
your appeal is frivolous and not taken in good faith. The district court has also directed that you
pay fees required to maintain this appeal pursuant to 28 U.S.C. § 1915 (as amended by the Prison
Litigation Reform Act). ‘

Pursuant to Fed.R.App.P. 24(a) and 11th Cir. R 24-2, you must file a motion for leave to proceed
with this appeal within thirty (30) days from the date of this letter. If such a motion is not
received within thirty (30) days, this appeal will be dismissed by the clerk without further notice
pursuant to 11th Cir. R. 42-2.

FRAP 26.1 and the accompanying circuit rules on the Certificate of Interested Persons and
Corporate Disclosure Statement (CIP) provide that: (1) every party and amicus curiae must
include a CIP within every motion, petition, brief, answer, response, and reply filed; (2) in
addition, appellants and petitioners must file a CIP within 14 days after the date the case or
appeal is docketed in this court; and (3) within 14 days after the filing of the appellants' and
petitioners' CIP, all appellees, intervenors, respondents, and all other parties to the case or appeal
must file a notice either indicating that the CIP is correct and complete, or adding any interested
persons or entities omitted from the CIP. '

On the same day a party or amicus curiae first files its paper or e-filed CIP, that filer must also
complete the court's web-based CIP at the Web-Based CIP link on the court's website. Pro se
filers (except attorneys appearing in particular cases as pro se parties) are not required or
authorized to complete the web-based CIP. ' '

Sincerely,

DAVID J. SMITH, Clerk of Court



Reply to: Denise E. O'Guin, A
Phone #: (404) 335-6188

PLRA-7 Ltr DC dn Lv FF assessed
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION =~ *

ANTONIO DAMARCUS
WOODSON,
Plaintiff,
V. Case No: 3:16-cv-638-J-39MCR
MICHAEL JOHNSON, Sergeant,
RIZER, Captain, BRAD

WHITEHEAD, Assistant Warden,
'a.l:ld JOHN PALMER, Warden,

Défendants.

JUDGMENT IN A CIVIL CASE
- Dgcision binou'l;t:; | This action came before the Court and a decision has been rendered.
IT IS ORDERED AND ADJUDGED N
that pursuant to this Court's Order, entered May 26, 2016, judgment is hereby entered
DISMISSING this case without prejudice. |
" Date: May 27,2016 | .
o SHERYL L. LOESCH, CLERK
| s/gss, Deputy Clerk
Copy to:

o Uhrlepres._en'ted Partiés
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
ANTONIO DEMARCUS ‘WOODSON,
' Plalntlff

v. case No. 3:16-cv-638-J-39MCR

MICHAEL JOHNSON, et al.,

Défen@ants.

' ORDER OF DISMISSAL WITHOUT PREJUDICE

Plaintiff, an inmate incarcerated at florida State Prison
(FSP) who is proceeding pro'se and in forma ggggggg_i initiated
.4thls cause of actlon by fillng a Civil nghts Complalnt (Complalnt)-

(Doc. 1) pursuant to 42 U S C. § 1983 on May 20, 2016, pursuant to
the mailbox rule. He names Warden John Palmer, Assistant Warden
Brad Whitehead, Captain Rizer, and Sergeant Michael Johnson as the
Defendants ' | . |
-' To state a’claim under 42 . s cC. 5.198351a-plaintiff must'
allege'that (1) the defendant deprived him of a ;ight secured under
the United States Constitution or federal law and {(2) such
deprivation occurred under color of state law. The Court must read

‘ Plalntlff's p se allegatlons in a llberal fashlon Haines v.

Kerner 404 U.S. 519 (1972). "A. clain1 is frlvolous if it is
without arguable merit either in law or fact." Bilal v. Driver,

251 F.3d 1346, 1349 (11th Cir.) (citing Battle v. Central State

Hospital, 898 F.2d 126, 129 (1lth Cir. 1990)), cert. denied, 534 .
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U.S. 1044 (2001). Frivolity dismissals should be.ordered only when
the legal theories are "indisputably meritless," Neitzke v,
Williams, 490 U.s. 319, 327 (1989); or when the'ciaims rely on
.ffaetual ~allegations that are "clearly baeeiesS,"“iDenton v,
ﬂg;gggggz, 504 U.S. 25, 32 (1992). Additionally, a claiﬁ may Bé
dismissed as frivolous when it appears that a plaintiff has little
or no chance of success. Bilal v, Driv . 251 F.3d at 1349.

-In the Cbmplaint, Plalntiff claims that he .was subjected to;'
cruel and unusual punishment when,.on May 23 2012, after an
alleged institutional rule infraction (disobeying a verbal order),
he was placed in a cell by Defendants Rizer and Johnson on propertyl
restrlction or "strlp " He. complalns that he was placed in a cell'
lwith just a palr of boxer shorts. He was not prov1ded clothlng,"
bedding, and hygiene materials. He remained on strip status for
seventy-two hours. He alleges.this was punishment for disobeying
‘a verbal order, prior to his receiving a disciplinary report for
y':;that»rulexlnfraqtron. He also complalns that he was _deprived ofi
"dde pr0ceea df 1aw because he was placed on property restrlctlen:

prior to receiving a disciplinary report and a hearing.
Plaintiff complains that Assistant Warden Whitehead's
- authorization of Plaintiff's placement on_strip status deprived hiﬁ,
ot dpe”preeess ef law..:ﬁe allegeS'that He was pladed on'étrip:
status again on Wednesday August 5, 2015, and Warden Palmer passed

‘the cell where Plaintiff was confined for seventy-two hours on



‘ V'Casve 3:16-cv-00638-BJD-MCR  Document 3 Filed 05/26/2016 Page 3 of 10 PagelD 1

strip status and failed to take any action. As felief, Plaintiff
seeks declaratory relief, injunctive relief, punitive damages, and
nominal damages (although he references a large sum of money as‘
':nominal damages) N R ' o
In Chandler v. Crosby, 379 F.3d 1278; 1288-89 '(11t,h'¢ir."2oo4)' '
(footnote omitted), the Eleventh Circuit addressed a prison
conditions complaint and said:

. The Eighth Amendment to the United States
'Constltutlon states: "Excessive bail shall not
'be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted." The
"cruel and wunusual punishments" standard
applies to the conditions of a prisoner's
confinement. Rhodes v, Chapman, 452 U.S. 337,
345-46, 101 s.Ct. 2392, 2398-99, 69 L.Ed.2d 59
(1981). While "the primary concern of the

. :drafters was to proscrlbe tortures and  other
‘barbarous methods of punishment, " the Supreme
Court's "more recent cases [show that] ([t]he
[Eighth] Amendment embodies broad and
idealistic concepts of dignity, civilized
standards, humanity, and decency." Estelle v.
Gamble, 429 U.Ss. 97, 102, 97 S.Ct. 285, 290,
50 L.Ed.2d 251 (1976) (marks, citations; and
.brackets omitted):. "No static test can exist

by which courts determine ‘whether conditions.
‘of confinement are cruel and unusual, for the
Eighth Amendment must draw its meaning from
the evolving standards of decency that mark
the progress of a maturing society." Rhodes,
452 U.S. at 346, 101 S.Ct. at 2399 (marks and
citation omitted).

- Even so, "the Constitution does not
mandate comfortable prisons." Id..at 349, 101
S.Ct. at . 2400. If prison conditions are

merely "restrictive and even harsh, they are
part of the penalty that criminal offenders
pay for their offenses against society." Id.
at 347, 101 sS.Ct. at 2399, Generally

-3 -
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speaking, prison conditions rise to the level
of an Eighth Amendment violation only when
they "involve the wanton and unnecessary
infliction of pain." Id. B

| 'vPlaintiff~ is an inmate confined' in FSP, a. high’ securlty
institution. In order to establish an Elghth Amendment condltlons
of confinement claim, he must demonstrate that a prison official

was deliberately indifferent to a substantial risk of serious harm -
A.Lto,him; gggg;t gh;tﬂggg 519 F. App X 569, 573 (11th Cir.d'
2013) (per curiam) (citing Farmgr V. Brennan, 511 U S 825, 832-33
(1994)). To do so, he must meet both the objective and subjective
components to the deliberate-indifference test. Id. (citing
Farmer, 511 Q.S. at 834).

. To satisfy the objective, "substantial
risk of serious harm" component, a plaintiff
"must show a deprivation that is,
'objectively, sufficiently serious,' which
means that the defendants' actions resulted in
the denial of the minimal civilized measure of
life's necessities." Cottrell v, Caldwell, 85

: 'F.3d - 1480, 1491: (1lth Cir. 1996). "The
- ‘challenged condition must be 'extreme'": the
- prisoner must show that "society considers the
risk that the prisoner complains of to be so
grave that it violates contemporary standards
of decency to expose anyone unwillingly to
such a risk." Chandler v. Crosby, 379 F.3d
1278, 1289 (11lth Cir. 2004). In evaluating an
. +Eighth Amendment claim, we consider both the.

"severity" and the "duration" ef:o the
prisoner's exposure to extreme temperatures.
Id. at 1295, Merely showing that prison

conditions are uncomfortable is not enough.
Id. at 1289.
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For the subjective component, the prison
official must (1) have subjective knowledge of
the risk of serious harm, and (2) nevertheless
fail to respond reasonably to the risk.

 Farmer, 511 U.S. at 837, 114 S.Ct. at 1979.
Subjective knowledge on the part Of the prison
- official requires that the official was aware
of the facts "from which the inference could
be drawn that a substantial risk of serious
harm exist[ed],"” and that the official
actually drew that inference. Burnette v.
Taylor, 533 F.3d 1325, 1330 (1lth Cir. 2008).
A prison official must have a sufficiently.
culpable state of mind to be deliberately
indifferent. (Carter v. Galloway, 352 F.3d
1346, 1349 (11th Cir. 2003). "[Tlhe evidence
must demonstrate that with knowledge of the
infirm conditions, the official knowingly or
recklessly declined to take actions that would
have improved the conditions." Thomas v,
. .Bryant, 614 .F.3d 11288, 1312 (11th Cir. 2010)
- (alteration and quotatlon omitted). Mistakes
and even negligence on the part of prison
officials are not enough for a constitutional
violation. (Crosby, 379 F.3d at 1289.

;g at 574.

Although Plaintlff has presented facts show1ng the conditions '
" of hls conflnement were uncomfortable, they are not extreme ! Somel
prison conditions have been found to be extreme, qualifying as

cruel and unusual under the Eighth Amendment:

R For example, in Bennett, 519 F. App'x at. 573, the Eleventh -
Circuit. concluded that, even though the" plalntlff alleged he was
uncomfortably cold when he was requ1red to remain nude for
approx1mately ten and one half hours in fifty degree temperatures,
prison officials did not subject the plaintiff to cruel and unusual
punishment where they did not require the inmate to go without
clothing or bed linens overnight, and the inmate did not report
medlcal problems as result of his exposure to cold. 1Id.

=5 -
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In Chandler v. Crosby, 379 F.3d 1278

(l1lth Cir. 2004), the Eleventh Circuit
examined a number of cases across the nation
for guidance on when allegations of extreme
cold qualified as "cruel and unusual
punishment.”  Cases where conditions were
“found < to be serious deprivations  were:
Mitchell v. Maynard, 80 F.3d 1433, 1443 (10th
‘Cir. 1996) (lack of heat combined with the
lack of clothing and bedding over extended
period of time with other conditions such as
no exercise, no hot water, no . toilet paper):;
Del Raine v. Williford, 32 F.3d 1024, 1035-36
(7th Cir. 1994) (broken windows offered no
relief. from the outdoor wind chills.of forty
to fifty degrees below zero); Henderson v.
DeRobertis, 940 F.2d 1055, 1060 (7th Cir.
1991) (inmates exposed to temperatures below
freezing for four days); Corselli v. Coughlin, .
842 F.2d 23, 27 (2d Cir. 1988) (inmate exposed
for 3 months to temperatures so cold there was
ice in the toilet bowl); Lewis v. L , 816
F.2d 1165, 1171 (7th Cir. 1987) (inmate
exposed = repeatedly to cell temperatures
‘between 52 and 54 degrees). ' -

Wineston v. Pack, No. 4:06cv438-RH/AK, 2009 WL 3126252, at *12
(N.D. Fla. Sept. 24, 2009) (Not Reported in F.Supp.2d).
~ However, chditions.found not to constitute constitutional
‘l§i61afions’aré:'Palmef v.'Johnson,j193‘F,3d 346, 349 (Sth Cir.
1999) (inmates left outdoérs'overnight in temperatures of 59 degree
temperatures); and Hernandez v. Fla. Dep't of Corr., 281 F. Rpp'x
862 (11lth Cir. 2008) (exposure to winter témperatures such as they
'jaré_in Notthern»qurida fqr-two.months not considered harmful to?
inmate‘s‘health). Also, in:the Wineston cése, thé cburt doncludea
that the plaintiff's placement in a ceil without sheets or blankets

for less than twenty-four hours when the temperature dropped to

-‘6 -
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fifty-eights degrees did not constitute cruel and usual punishment.
Id.

:Hereg With respect to;ﬁhe objective;componént;dféPléintiff'é;'
Eighth Amendﬁeni claim, Plaintiff does:ﬁof ailegé that it was
extremely cold in the cell. Indeed, he does not describe the
temperature in his cell during the May 23, 2012 incident or the .

. August S, 2015 incident. vaiously} these incidents allegedly -
oééﬁfréd-iﬂ florida in éhellaté-spriﬁg and summér}'not during the
cold winter months. Plaintiff does not contend that he_suffered
any injury from his exposure to extreme temperatures while he was .
on property restriction status. Thus, this Court conc1udés that
his §QVeﬁ£y—two'hour exposﬁfg to the:temperaturéé in a prison cell
in late May and August is not the sort of extreme condition that
violates contemporary standards of decency.

With respect to the subjective component, Plaintiff admits

- that hejwas placed on property restriction afger a disciplinary '
'infraction incident for which he was .appareht1§ charged with'
‘disobeying a verbal order. Of note, placement in strip sta;us is
a tool utilized for the security and safety of inmates and staff

_members. -Plaintiff does not allege that he ever informed the namedi'

t bé£ehd§5té;he wa§ uncomfoftably cold.durind}theéféievéht_éeVentyr
two hour period. Moreover, Plaintiff doe§ not éiéim.that the named

Defendants had subjective knowledge of any risk of serious harm to



Case 3:16-cv-00638-BID-MCR  Document 3~ Filed 05/26/2016 Page 8 of 10 PageID 16

Plaintiff. 1Instead, he simply states that no physical injury is
required. |

. :Basedzonﬂa_thorough review'of theéComplafntr Plaintiff. has =
failed to allege any facts that would support-alfinding that the
named Defendants subjected Plaintiff to cruel and  wunusual

punishment. Indeed, the denial of bedding and comfort items and =

‘3,;the c1rcumstances of which Plaintiff complains "do not reflect that,

he was subject to the type of extreme conditions that posed an
unreasonable risk of serious damage to health or safety." Edler v.
Gielow, No. 3:08cv530/WS/EMT, 2010 WL 3958014, at *74(N.D. Fla.
Oct. 1, 2010) (Not Reported in F Supp 2d ). Therefore, this case:
is due to be dismissed as frivolous because Plaintiff has little or;
no chance of success on his Eighth Amendment claim,

Also, the Court concludes that Plaintiff has little or no
chance of success on his due process claim.z_ To the extent :
"t'Piaintifffis'raising a due process claim hecause'he}was-immediatelyf
Vconfined in a type of management confinement (property restriction‘
or strip) after the rule infraction (disobeying a verbal order),
the alleged actions of the Defendants did not impose .an atypical '

. and significant hardship on. Plaintiff in relation to the ordinaryz

2 To the extent Plaintiff is contending that the Defendants
deprived him of his personal property by placing him on a brief
period of property restriction, this brief deprivation of property
after a disciplinary incident and prior to the disciplinary hearing
does not rise to the level of a federal constitutional violation.
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incidents of prison life. See Sandin v. Conner, 515 U.S. 472, 484
.(1995) (holdlng that the: prisoner's thlrty -day dlscipllnaryi
‘seoregatlon "dld not present the type of atyplcal, s1gn;f1cant:

deprivation in which a State might concelvably create a liperty

interest"); Wilson v. Blankenship, 163 F.éd'1284, 1295 n.17 (11lth

Cir. 1998) (flnding the due process clause does not Ccreate aij
A7711berty interest in being confined in general ‘population ratherj“

{'than admlnlstrative segregatlon), ﬂew1tt V. ﬂglgsr 459 U.s. 460;
466 (1983) (receded from by Sandin) (an inmate has no liberty
interest in being confined in general population rather than in the
‘more restrlctlve atmosphere of admlnlstratlve or dlscipllnary=
‘conflnement). Relylng on the reasonlng of _agg;g and 1ts progeny,
the Court holds that th1s action is due to be dismissed as
frivolous.?3

In the Complaint, Plalntlff admits that he d1d not suffer any
,}‘phys1cal 1njury To the~extent he is seeklng damages for.mental or
emotional injury, his claim for punitive.damages and his apparent
claim for compensatory damages are barred by 42 U.S.C. § 1997e(e)

as long as he remains incarcerated.® See Napier v. Preslicka, 314

‘ 3 The Court notes that Plaintiff doés not assert that he was'
deprlved of a disciplinary proceedlng with regard to a dlSClpllnary'
charge. Therefore, he has not presented operative facts supporting
a due process claim in this regard.

¢ Although Plaintiff states that he is seeking nominal damages,
he references a large sum of money which would really either
constitute punitive or compensatory damages. Of note, nominal
damages are usually entered in the amount of $1.00..

.-9-‘
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F.3d 528, 531-32 (11lth Cir. 2002), cert. denied, 540 U.S..1112
(2004) . |
K :In_céﬁclﬁéibn, fléinéiff héé‘little:orxno éhanée:of sucéess,A

Tﬁﬁs, for all of the above-stated reaéons, tﬁis casé will be
dismissed without prejudice pursuant to 28 U.S.C. § 1915(e) (2) (B).

Accordingly, it is now |

: ORDEREDAND ADJUDGED : 7

1. This case is DISMISSED WITHOUT PREJUDICE.

2. The Clerk of the Court shall enter judgment dismissing
this case .without prejudice, and close this case.

, _ 4
DONE AND ORDERED at Jacksonville, Florida, this ___Z—_Ce__ day :

UNITED STATES DISTRICT JUDGE

of May, 2016.

sa 5/25
c:
Antonio Damarcus Woodson

"_]._0_
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

ANTONIO D. WOODSON,

Plaintiff,
-vs- - Case No. 3:16-cv-470-J-20JRK
BRAD WHITEHEAD, etc.; et al.,

Defendants.

JUDGMENT IN A CIVIL CASE

Decision by Court. This action came to trial or hearing before the Court. The issues have been
tried or heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED

that pursuant to this Court’s Order, entered May 4, 2016 this case is hereby
dismissed without prejudice.

Date: May 6,2016
‘ SHERYL L. LOESCH, CLERK

/S/ R Halk
By : Deputy Clerk

Copy to:

Counsel of Record
Unrepresented Parties
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION
ANTONIO D. WOODSON,
Plaintiff,

v. Case No. 3:16-cv—470—J-20JRK

BRAD WHITEHEAD, etc.; et al.,

Defendants.

ORDER OF DISMISSAIL WITHOUT PREJUDICE

Plaintiff, an inmate.inca:cerated at Florida State Prison
(FSP) who is proceeding pro se and in forma pauperis, initiéted
this cause of action by filing a Civil Rights Complaint (Complaint)
(Doc. 1) pursuant to 42 U.S.C. § 1983 on April 18, 2016. He names
Warden John Palmer, Assistant Warden Brad Whitehead, Captain
Michael A. Honour, and Lieutenant John R. McSpadden as the
Defendants. |

In the Complaint, Plaintiff claims that he was subjected to
cruel and unusual punishment when, on April 26, 2012, after an
alleged rule infréction (disobeying a verbal order), he was placed
in a «cell by Defendants Honour and McSpadden on property
restriction or "strip." He complains that he was placed in a cell
with just a pair of boxer shorts. He was not provided clothing,
bedding, and hygiene materials. He remained on strip status for
seventy-two hours. He alleges this was punishment for disobeying

a verbal order, prior to his receiving a disciplinary report for
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that rule infraction. He also complains that he was deprived of
due.process of iaw because he was placed on property restriction
prior to receiving a disciplinary report and a hearing.

Plaintiff complains that Assistant Warden Whitehead's.
authorization of his placement on strip status deprived him of due
process of law. Plaintiff was placed on strip status again on
Wednesday August 5, 2015, and Warden Palmer passed the cell where
-Plaintiff was confined for seventy-two hours on strip status and
failed to take any action. As relief, Plaintiff seeks injunctive
relief, punitive damages, and nominal damages.

To state a claim under 42 U.S.C. § 1983, a plaintiff must
allege that (1) the defendant deprived him of a right secured under
the United States Constitution or federal law and (2) such
deprivation occurred under color of state law. The Court must read
Plaintiff's pro se allegations in a liberal fashion. Haines v.
Kerner, 404 U.S. 519 (1972). "A claim is frivolous if it is

without arguable merit either in law or fact." Bilal v. Driver,

251 F.3d 1346, 1349 (1lth Cir.) (citing Battle v, Central State
Hospital, 898 F.2d 126, 129 (11th Cir. 1990)), cert. denied, 534

U.S. 1044 (2001). Frivolity dismissals should be ordered only when
the legal theories are "indisputably meritless," Neitzke v.
Williams, 490 U.S. 319, 327 (1989), or when the claims rely on
factual allegations that are "clearly baseless," Denton v.

Hernandez, 504 U.S. 25, 32 (1992). Additionally, a claim may be
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dismissed as frivolous when it appears that a plaintiff has little
bor no chance of success. Bilal v. Driver, 251 F.3d at 1349.

The Eleventh Circuit, in Chandler v, Crosby, 379 F.3d 1278,
1288~89 (11th Cir. 2004) (footnote omitted); explained:

The Eighth Amendment to the United States
Constitution states: "Excessive bail shall not
be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted." The
"cruel and unusual punishments™ standard
applies to the conditions of a prisoner's
confinement. Rhodes v. Chapman, 452 U.S. 337,
345-46, 101 s.Ct. 2392, 2398-99, 69 L.Ed.2d 59
(1981). While "the primary concern of the
drafters was to proscribe tortures and other
barbarous methods of punishment," the Supreme
Court's "more recent cases [show that) [t)he
[Eighth) Amendment embodies broad and
idealistic concepts of dignity, civilized
standards, humanity, and decency." Estelle v,
Gamble, 429 U.S. 97, 102, 97 S.Ct. 285, 290,
50 L.Ed.2d 251 (1976) (marks, citations, and
brackets omitted). "No static test can exist
by which courts determine whether conditions
of confinement are cruel and unusual, for the
Eighth Amendment must draw its meaning from
the evolving standards of decency that mark
the progress of a maturing society." Rhodes,
452 U.S. at 346, 101 S.Ct. at 2399 (marks and
citation omitted).

Even so, "the Constitution does not
mandate comfortable prisons." Id. at 349, 101

- 8.Ct. at 2400. If prison conditions are
merely "restrictive and even harsh, they are
part of the penalty that criminal offenders
pay for their offenses against society." Id.
at 347, 101 S.Ct. at 2399, Generally
speaking, prison conditions rise to the level
of an Eighth Amendment violation only when

they "involve the wanton and unnecessary
infliction of pain." Id.
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Plaintiff is an incarcerated prisoner, confined in FSP. As
such, in order to establish an Eighth Amendment conditions of
confinement claim, he must demonstrate that a prison official was
deliberately indifferent to a substantial risk of serious harm to

him. Bennett v. Chitwood, 519 F. App'x 569, 573 (11th Cir. 2013)

(per curiam) (citing Farmer Brennan, 511 U.S. 825, 832-33
(1994)). There is both an objective and a subjective component to
‘the deliberate-indifference test. Id. (citing Fa , 511 U.S. at
834).

To satisfy the objective, "substantial
risk of serious harm" component, a plaintiff
"must show a deprivation that is,
‘objectively, sufficiently serious,' which
means that the defendants' actions resulted in
the denial of the minimal civilized measure of
life's necessities." Cottrell v. Caldwell, 85
F.3d 1480, 1491 (11lth Cir. 1996). "The
challenged condition must be ‘extreme'": the
prisoner must show that "society considers the
risk that the prisoner complains of to be so
grave that it violates contemporary standards
of decency to expose anyone unwillingly to
such a risk." Chandler v. Crosby, 379 F.3d
1278, 1289 (1llth Cir. 2004). In evaluating an

- Eighth Amendment claim, we consider both the
"severity" and the "duration" of the
prisoner's exposure to extreme temperatures.
Id. at 1295. Merely showing that prison
conditions are uncomfortable is not enough.
Id. at 1289.

For the subjective component, the prison
official must (1) have subjective knowledge of
the risk of serious harm, and (2) nevertheless
fail to respond reasonably to the risk.
Farmer, 511 U.S. at 837, 114 S.Ct. at 1979.

-4 -
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Subjective knowledge on the part of the prison
official requires that the official was aware
of the facts "from which the inference could
be drawn that a substantial risk of serious
harm exist[ed],”"” and that the official
actually drew that inference. Burnette v.
Taylor, 533 F.3d 1325, 1330 (11th Cir. 2008).
A prison official must have a sufficiently
culpable state of mind to be deliberately
indifferent. Carter v. Galloway, 352 F.3d
1346, 1349 (11th Cir. 2003). "([T)he evidence
must demonstrate that with knowledge of the
infirm conditions, the official knowingly or
recklessly declined to take actions that would -
have improved the conditions.” Thomas v.
Bryant, 614 F.3d 1288, 1312 (1ith Cir. 2010)
(alteration and quotation omitted). Mistakes
and even negligence on the part of prison
officials are not enough for a constitutional
violation. Crosby, 379 F.3d at 1289.

I1d. at 574.

.Plaintiff.has presented facts showing the conditions of his
confinement were uncomfortable, not extreme. For example, in
Bennett, the Eleventh Circuit concluded that, even though the
plaintiff alleged he was uncomfortably cold when he was required to
remain nude for approximately ten and one half hours in fifty
degree temperatures, prison officials did not subject the plaintiff
to cruel and unusual punishment where they did not require the
inmate to go without clothing or bed linens overnight, and the
inmate did not report medical problems as result of his exposure to

cold. Id.
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There have been situations where prison conditions were found
to be extreme, qualifying as cruel and unusual under the Eighth
Amendment :

In Chandler v. Crosby, 379 F.3d 1278
(ll1th Cir. 2004), the Eleventh Circuit
examined a number of cases across the nation
for guidance on when allegations of extreme
cold qualified as “cruel and unusual
punishment."” = Cases where conditions were

- found to be serious deprivations were:
Mitchell v. Maynard, 80 F.3d 1433, 1443 (10th
Cir. 1996) (lack of heat combined with the
lack of clothing and bedding over extended
period of time with other conditions such as
no exercise, no hot water, no toilet paper):
Del Raine v. Williford, 32 F.3d 1024, 1035-36
(7th Cir. 1994) (broken windows offered no
relief from the outdoor wind chills of forty
to fifty degrees below zero):; Henderson v.
DeRobertis, 940 F.2d 1055, 1060 (7th Cir.
1991) (inmates exposed to temperatures below
freezing for four days); Corselli v. Coughlin,
842 F.2d 23, 27 (2d Cir. 1988) (inmate exposed
for 3 months to temperatures so cold there was
ice in the toilet bowl); Lewis v. Lane, 816
F.2d 1165, 1171 (7th Cir. 1987) (inmate
exposed repeatedly to cell temperatures
between 52 and 54 degrees).

Wineston v. Pack, No. 4:06cv438-RH/AK, 2009 WL 3126252, at *12
(N.D. Fla. Sept. 24, 2009) (Not Reported in F.Supp.2d).! 1In the
Wineston case, the court concluded that the piaintiff's placement

in a cell without sheets or blankets for less than twenty-four

! Conditions found not to constitute constitutional violations
are: Palmer v. Johnson, 193 F.3d 346, 349 (5th Cir. 1999) (inmates
left outdoors overnight in temperatures of 59 degree temperatures);
and Hernandez v. Fla. Dep't of Corr., 281 F. App'x 862 (1llth Cir.
2008) (exposure to winter temperatures such as they are in Northern
Florida for two months not considered harmful to inmate's health).

-6 -
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hours when the temperature dropped to fifty-eights degrees did not
constitute cruel and usual punishment. Id.

Here, with respect to the objective component of Plaintiff's
Eighth Amendment claim, Plaintiff does not allege that it was
extremely cold in the cell; Indeed, he does not describe the
temperature in his cell during the-Aﬁril 26, 2012 incident or the
August 5, 2015 incident. Obviously, these incidents allegedly
occurred in the spring and summer, not during the cold winter
months. Plaintiff does not contend that he suffered any injury
from his exposure to extreme temperatures while he was on property
restriction status. Thus, this Court concludes that his seventy-
two hour exposure to the temperatures in a prison cell in April and
August is not the sort df extreme condition that violates
contemporary standards of decency. |

With respect to the subjective component, Plaintiff admits

'that he was placed on property restriction after a disciplinary
infraction incident for which he was eventually charged with
disobeying a verbal order. Of note, placement in strip status is
a tool utilized for the security and safety of inmates and staff
members. Plaintiff does not allege that he ever informed the named
Defendants he was uncomfortably cold during the relevant seventy-
two hour period. Moreover, Plaintiff does not claim that the named
Defendants had subjective knowledge of any risk of serious harm to

Plaintiff. Instead, he simply states that no physical injury is

-7 -
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required. On the contrary, the denial of bedding and comfort items
and the circumstances of which Plaintiff complains "do not reflect
that he was subject to the type of extreme conditions that posed an
unreasonable risk of serious damage to health or safety."‘ Edler v.
Gielow, No. 3:08cv530/WS/EMT, 2010 WL 3958014, at *7 (N.D. Fla.
Oct. 7, 2010) (Not Reported in F.Supp.2d.).

Based on a thorough review of the, Complaint, Plaintiff has
failed to allege any facts that would support a finding that the
named Defendants subjected Plaintiff to cruel and unusual
punishment. Thus, this case is due to be dismissed as frivolous
because Plaintiff has little or no chance of success on his Eighth
-Amendment claim.

In addition, Plaintiff has little or no chance of success on
his due process claim.? To the_extent Plaintiff is raising a due
process claim because he was immediately confined in a type of
management confinement (property restriction or strip) after the
rule infraction (disobeying a verbal order), the alleged actions of
the Defendants did not impose an atypical and significant hardship
on Plaintiff in relation to the ordinary incidents of prison life.

See Sandin v. Conner, 515 U.S. 472, 484 (1995) (holding that the

? To the extent Plaintiff is contending that the Defendants
deprived him of his personal property by placing him on a brief
period of property restriction, this brief deprivation of property
after a disciplinary incident andg prior to the disciplinary hearing
does not rise to the level of a federal constitutional violation.
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prisoner's thirty-day disciplinary segregation "did not present'the
type of atypical,'significant deprivation in which a State might
conceivably create a liberty interest"); Wilson v. Blankenship, 163
F.3d 1284, 1295 n.17 (1lth Cir. 1998) (finding the due process’
clausé does not create a 1ibe£ty interest in being confined in
general population rather than administrative segregation); Hewitt:
v. Helms, 459.U.S. 460, 466 (1983) (receded from by,gggg;g) (an
inmate has no liberty interest in being confined in general
population rather than in the more restrictive atmosphere of
adminisﬁrative or disciplinary confinement). Therefore, relying on
the reasoning of Sandin and its progeny, this action is due to be
dismissed as frivolous.

Plaintiff admits that he was charged with a disciplinary
violation of disobeying a verbal order. VHe does not contend that:
he was deprived of a disciplinary proceeding with regard to this
disciplinary charge. Therefore, he has not presented operative
facts supporting a due process claim in tﬁis regard.

- In the Complaint, Plaintiff admits that he did not suffer any
physical injury when these events occurred at FSP. As a result, he
is seeking damages for mental or emotional injury. Therefore, his.
claim is barred by 42 U.S.C. § 1997e(e) as long as he remains -

incarcerated. See Napier v. Preslicka, 314 F.3d 528, 531-32 (1ith

Cir. 2002), cert. denied, 540 U.S. 1112 (2004) .
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Based on all of the above, Plaintiff has little or no chance
of success. Thus, for all of the above-stated reasons, this case
will be dismissed without prejudice pursuant to 28 U.S.C. §
1915(e) (2) (B).

Accordingly, it is now

ORDERED AND ADJUDGED:

1. This case is DISMISSED WITHOUT PREJUDICE.

2.. The Clerk of the Court shall enter judgment dismissing
this case without prejudice, and close this case.

DONE AND ORDERED at Jacksonville, Florida, this _/ é?,’//day

of April, 2016.

sa 4/27
c: v
Antonio D. Woodson

- 10 -



