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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-10845
Non-Argument Calendar

D.C. Docket No. 3:18-cr-00132-WKW-WC(C-1

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
Versus
PABLO ANTONIO PANTALEON-AVILES,

Defendant-Appellant.

Appeal from the United States District Court
for the Middle District of Alabama

(December 6, 2019)

Before JILL PRYOR, TIOFLAT, and EDMONDSON, Circuit Judges.
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PER CURIAM:

Defendant Pablo Pantaleon-Aviles appeals his conviction and his above-
guidelines 300-day sentence for illegal re-entry into the United States, in violation

of 8 U.S.C. § 1326(a). No reversible error has been shown; we affirm.

To obtain a conviction for illegal re-entry by an alien, the government must
prove beyond a reasonable doubt that the defendant (1) is an alien, (2) had been
deported previously, (3) was found in the United States voluntarily, and (4) had no
permission to re-enter. See 8 U.S.C. § 1326(a). That Defendant -- a native and
citizen of Mexico -- is an alien who was found in the United States without having
sought or received permission to re-enter is undisputed. The chief issue at trial was
whether Defendant had in fact been removed physically from the United States
after Defendant was ordered removed in 2002.

At trial, the government introduced into evidence documents from
Defendant’s Alien File, including a Form 1-205 Warrant of Removal/Deportation
dated April 2002 (“2002 Warrant”). The 2002 Warrant identified Defendant as the

person to be removed from the United States and was signed by two officials with
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the former United States Immigration and Naturalization Service (“INS”). One
INS official purported to have witnessed Defendant’s actual physical departure
from El Paso, Texas to Mexico on 11 April 2002; the other INS official “verified”
Defendant’s departure.

At trial, a deportation officer with the United States Immigration and
Customs Enforcement (“ICE”) testified that a warrant of removal must be
completed by an officer who witnesses personally the person leave the United
States and, thus, serves as confirmation that the person was in fact removed from
the country. The testifying ICE officer, however, did not witness personally
Defendant’s departure from the United States in 2002.

On appeal, Defendant first contends that the introduction of the 2002
Warrant violated his Sixth Amendment right to confrontation. We reject this

argument as foreclosed by this Court’s binding precedent. See United States v.

Cantellano, 430 F.3d 1142, 1145-46 (11th Cir. 2005) (concluding that a warrant of
deportation is non-testimonial and, thus, is not subject to confrontation under the
Sixth Amendment).

Defendant next challenges the sufficiency of the evidence proving that
Defendant was actually removed physically from the United States in 2002. We

review de novo the sufficiency of evidence to support a conviction. United States

v. Dixon, 901 F.3d 1322, 1335 (11th Cir. 2018). In determining the sufficiency of
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the evidence, we “view the evidence in the light most favorable to the government
and draw all reasonable inferences and credibility choices in favor of the jury’s
verdict.” Id. We cannot overturn a jury’s verdict unless no “reasonable
construction of the evidence would have allowed the jury to find the defendant

guilty beyond a reasonable doubt.” United States v. Rodriguez, 732 F.3d 1299,

1303 (11th Cir. 2013).

Viewing the evidence in the light most favorable to the government and
making all reasonable inferences in favor of the jury verdict, the government
proved beyond a reasonable doubt that Defendant was removed previously from
the United States. Based on the evidence presented at trial -- including the 2002
Warrant and the ICE officer’s testimony -- the jury could have determined
reasonably that Defendant in fact left the United States and entered Mexico on 11
April 2002. This evidence was thus sufficient to permit the jury to conclude that

Defendant was guilty beyond a reasonable doubt of illegal re-entry.

Defendant next contends that the district court abused its discretion in
admitting evidence of Defendant’s 17 prior voluntary returns to Mexico between

1995 and 2001: all of which occurred before Defendant was ordered removed in
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April 2002. Defendant contends the introduction of this evidence was cumulative
and unduly prejudicial under Fed. R. Evid. 403.
We review for abuse-of-discretion a district court’s evidentiary rulings.

United States v. Dodds, 347 F.3d 893, 897 (11th Cir. 2003). A district court “may

exclude relevant evidence if its probative value is substantially outweighed by a
danger of . . . unfair prejudice . . . or needlessly presenting cumulative evidence.”
Fed. R. Evid. 403. We have said, however, that “Rule 403 is an extraordinary
remedy which the district court should invoke sparingly.” Dodds, 347 F.3d at 897
(quotations omitted). In considering admissibility under Rule 403, we view “the
evidence in a light most favorable to its admission, maximizing its probative value
and minimizing its undue prejudicial impact.” 1d. We will find abuse of discretion
only if the district court’s decision to admit evidence over a Rule 403 challenge is

“unsupportable.” United States v. Jernigan, 341 F.3d 1273, 1285 (11th Cir. 2003).

The district court abused no discretion in allowing the government to
introduce evidence of Defendant’s prior voluntary departures. The evidence
showed that Defendant knew of his status as an alien and knew that he was not
permitted to be in the United States without authorization. This evidence was
probative of Defendant’s intent and motive to re-enter unlawfully the United States
after Defendant was ordered removed. We reject Defendant’s argument that the

evidence was unnecessarily cumulative given Defendant’s concession that he was
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a native of Mexico and was in the United States without permission. Typically,
“the prosecution is entitled to prove its case by evidence of its own choice” and “a
criminal defendant may not stipulate or admit his way out of the full evidentiary

force of the case as the Government chooses to present it.” Old Chief v. United

States, 519 U.S. 172, 186-87 (1997).

We cannot say that the risk of unfair prejudice outweighed the probative
value of the evidence or say that the district court’s evidentiary ruling was
“unsupportable.” The district court abused no discretion in allowing the

government to introduce evidence of Defendant’s prior voluntary departures.

Defendant next challenges the substantive reasonableness of his sentence.
The district court sentenced Defendant to a term of time served, which was 300
days: a sentence that exceeded Defendant’s guidelines range of zero to six months’
imprisonment.

We review the substantive reasonableness of a sentence -- whether inside or
outside the guidelines range -- under a deferential abuse-of-discretion standard.

Gall v. United States, 552 U.S. 38, 41 (2007). The party challenging the sentence

bears the burden of showing that the sentence is unreasonable in the light of the
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record and the 18 U.S.C. § 3553(a) factors. United States v. Pugh, 515 F.3d 1179,

1189 (11th Cir. 2008).
When a sentence is above the guidelines range, we “may consider the

deviation, but must give due deference to the district court’s decision that the §

3553(a) factors, on a whole, justify the extent of the variance.” United States v.
Williams, 526 F.3d 1312, 1322 (11th Cir. 2008) (quotation omitted). “We may
vacate a sentence because of the variance only if we are left with the definite and
firm conviction that the district court committed a clear error of judgment in
weighing the § 3553(a) factors by arriving at a sentence that lies outside the range

of reasonable sentences dictated by the facts of the case.” United States v. Shaw,

560 F.3d 1230, 1238 (11th Cir. 2009) (quotation omitted). “The weight to be

accorded any given 8§ 3553(a) factor is a matter committed to the sound discretion

of the district court.” United States v. Clay, 483 F.3d 739, 743 (11th Cir. 2007).
Defendant has failed to show that his above-guidelines sentence was
substantively unreasonable. As an initial matter, Defendant’s sentence of 300 days

Is well below the statutory maximum sentence of 24 months. See United States v.

Valnor, 451 F.3d 744, 751-52 (11th Cir. 2006) (affirming an upward variance in
part because the ultimate sentence was appreciably below the statutory maximum

sentence).



Case: 19-10845 Date Filed: 12/06/2019 Page: 8 of 8

The district court explained that an above-guidelines sentence was necessary
in the light of the nature and circumstances of the offense, Defendant’s history and
characteristics, and the need to promote respect for the law, provide just
punishment, and to provide adequate deterrence. The district court described
Defendant’s “vast disrespect” for the laws of the United States, as evidenced by
Defendant’s history of repeated unlawful entries. The district court also
considered evidence that Defendant remained undeterred despite having served a
150-day sentence for an earlier misdemeanor charge for unlawful entry. Viewing
the record as a whole, we cannot say that Defendant’s 300-day time-served
sentence was unreasonable or that the district court committed a clear error of
judgment in determining that an above-guidelines sentence was warranted.

AFFIRMED.
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith For rules and forms visit
Clerk of Court www.call.uscourts.gov

December 06, 2019

MEMORANDUM TO COUNSEL OR PARTIES

Appeal Number: 19-10845-JJ
Case Style: USA v. Pablo Pantaleon-Aviles
District Court Docket No: 3:18-cr-00132-WKW-WC-1

This Court requires all counsel to file documents electronically using the Electronic Case Files (""ECF"")
system, unless exempted for good cause. Enclosed is a copy of the court's decision filed today in this
appeal. Judgment has this day been entered pursuant to FRAP 36. The court's mandate will issue at a later
date in accordance with FRAP 41(b).

The time for filing a petition for rehearing is governed by 11th Cir. R. 40-3, and the time for filing a petition
for rehearing en banc is governed by 11th Cir. R. 35-2. Except as otherwise provided by FRAP 25(a) for
inmate filings, a petition for rehearing or for rehearing en banc is timely only if received in the clerk’s office
within the time specified in the rules. Costs are governed by FRAP 39 and 11th Cir.R. 39-1. The timing,
format, and content of a motion for attorney's fees and an objection thereto is governed by 11th Cir. R. 39-2
and 39-3.

Please note that a petition for rehearing en banc must include in the Certificate of Interested Persons a
complete list of all persons and entities listed on all certificates previously filed by any party in the appeal.
See 11th Cir. R. 26.1-1. In addition, a copy of the opinion sought to be reheard must be included in any
petition for rehearing or petition for rehearing en banc. See 11th Cir. R. 35-5(k) and 40-1 .

Counsel appointed under the Criminal Justice Act (CJA) must submit a voucher claiming compensation for
time spent on the appeal no later than 60 days after either issuance of mandate or filing with the U.S. Supreme
Court of a petition for writ of certiorari (whichever is later) via the eVVoucher system. Please contact the CJA
Team at (404) 335-6167 or cja_evoucher@call.uscourts.gov for questions regarding CJA vouchers or the
eVoucher system.

For questions concerning the issuance of the decision of this court, please call the number referenced in the
signature block below. For all other questions, please call Tiffany A. Tucker, JJ at (404)335-6193.

Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Jeff R. Patch
Phone #: 404-335-6151

OPIN-1 Ntc of Issuance of Opinion
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U.S. Departinent of Justice : A A . .
Imumigration and Natoralization Service Warrant of Removal/Deportation

. File No; _A78 307823 .
‘ ' Date: April 10, 2002,

To any officer of the United States Im;:nigraﬁon and Naturalization Service:

Antonio Pablo PANTALEON-AVH%
(Full pame of alien)”
who entered the United States at Dougals, AZ __ on  August15,2001
(Place of cutry} (Dats of enry)

is subject to removal/deportanon from the United States, based upon a final order by:

[X] an immigration judge in exclusion, deportation, or removal proceedings
[ a district director or a district director's designated official

[ the Board of Immigration Appeals
[ a United States District or Magistrate Court Judge

~ and pursuant to the following provisions of the Immigration and Nationality Act:

Section 212(a)(6)(A)) of the Tmmigration and Nationlity Act.

I, the undersigned officer of the United States, by virtue of the power and authority vested in the
- Attorney General under the laws of the United States and by his or her direction, command you
to take into custody and remove from the United States the above~named alien, pursuant to law,
at the expense of the appropriation “Salaries and Expenses, Immigration and Naturahzatmn

Semce 20027,
District imctor
* (Tiths of INS officlal)
-El Paso, Texas
(OBice locatio)
UNDER DOCKET CONTROL AT EL-'PASO, TEXAS =~ a : Form 1-205 (Rev 4-L.57

© 8915 MONTANA AVENUE., EL PASO; X 79925
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