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~ Inthe
SUPREME COURT OF THE UNITED STATES
October Term, 2020

HARRY J. WILLIBY, an individual, on behalf of himself,
In Propria Persona, ‘
Petitioner,

V.

Mark Zuckerberg, CEO,
Facebook, Inc.
Respondent.

PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
———--FOR-THE NINTH CIRCUIT
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UNITED STATES COURT OF APPEALS F l L E D

FOR THE NINTH CIRCUIT : NOV 25 2019 -
MOLLY C. DWYER, CLERK

U.S. COURT OF APPEALS
- HARRY J. WILLIBY, No. 19-16306
Plaintift-Appellant, D.C. No. 3:18-cv-06295-JD
Northern District of California,
V. San Francisco
MARK ZUCKERBERG, in his Official ORDER
Capacity; et al.,
Defendants-Appellees.

Before: BYBEE, IKUTA, and BADE, Circuit Judges.

Upon a review of the record and the response to the court’s September 12,
2019 order, we conclude this- appeal is frivolous. See Manhattan Cmty. Acce&s
Corp. v. Halleck, 139 S. Ct. 1921, 1928-30 (2019) (with lirﬁited exceptiohs, a
private entity is not a state actor subject to the First Amendment); Price v. Hawail,
939F.2d 702‘, 707-08 (9ch Cir. 1991) (privafe parties generally do not act under
color of state law). We therefore deny appellant’s motion to proceed in forma
| pauperis (Docket Entry No. 3), see 28 U.S.C. § 1915(a), and dismiss this appeal as
frivolous, pursuant to 28 U.S.C. § 1915(e)(2) (court shall dismiss case at any time,
if court determines it is frivolous or malicious).
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

HARRY J. WILLIBY, ‘ Case No. 18-cv-06295-JD
Plaintiff,
SECOND ORDER RE 1FP
V. APPLICATION AND

TRO/INJUNCTION MOTIONS
Re: Dkt. Nos. 11, 15, 16

MARK ZUCKERBERG, et al.,
Defendants.

The Court dismissed the original complaint with leave to amend, and denied the TRO
application, in the course of reviewing plaintiff’s request to proceed in forma pauperis. 28 U.S.C.
§ 1915(e)(2)(B); Dkt. No. 9. Plaintiff filed an amended complaint, which again tries to state a
First Amendment claim against deféndants under 42 U.S.C. § 1983 for blocking posts on
Facebook that violated its hate speech standafds, and related conduct. Dkt. No. 10.

The amended complaint is dismissed with prejudice with respect to the First Amendment
and Section 1983 claim. The gravamen of the claim is that Facebook is a private entity that
operates a public forum for speech and conse.quently is bound by the First Amendment’s speech
guarantees. See, e.g., id. 1 19-20. The prdblem that plaintiff cannot overcome is that the First
Amendment applies only to governmental abridgements of speech, and not to alleged
abridgements by private companies like Facebook. Manhattan Community Access Corp. v.
Halleck,  S.Ct. ___,No. 17-1702, 2019 WL 2493920, at ;“4 (June 17,2019). Plaintiff’s effort
to find a First Amendment hook in a state actor theory is not tenable. A private entity that
provides a forum for speech does not engage in an activity tHat the gbvemment has traditionally
and exclusively performed, and so does not qualify as a state actor subject to First Amendment
constraints. Id. at *5-6. “The private entity may thus exercise editorial discretion over the speech

and vspeakers in the forum.” Id. at *5.
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Because no further amendment could cure this problem, the amended complaint is
dismissed with prejudice with respect to the federal claim. Because only federal question
jurisdiction is alleged, Dkt. No. 10 § 3, the Court declines to exercise supplemental jurisdiction
over the alleged state negligence claim, and so dismisses it without prejudice. 28 U.S.C. §
1367(c)(3). All other pending motions are terminated.

IT IS SO ORDERED.

| Dated: June 18,2019

JAMES ONATO
United ates District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

HARRY J. WILLIBY, Case No.: 18-¢v-06295-]D
Plaintiffs,

v CERTIFICATE OF SERVICE

MARK ZUCKERBERG, et al.,
Defendants.

L, the undersigned, hereby certify that:

(1)  Tam an employee in the Office of the Clerk, U.S. District Court, Northern District of
California; and

(2) On 6/18/2019, 1 SERVED a true and correct copy(ies) of the attached, by placing said
copy(ies) in a postage paid envelope addressed to the person(s) hereinafter listed, by
depositing said envelope in the U.S. Mail, or by placing said copy(1es) into an
interoffice delivery receptacle located in the Clerk’s office.

Harry J. Williby
PO Box 990755
Redding, CA 96099

Dated: 6/18/2019

Susan Y. Soong
Clerk, United States District Court

LISZK CLARK Deputy Clerk to
the Honorable James Donato

Service Certificate _CRD
rev. dugust 2018
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

" HARRY J. WILLIBY,
 Plaintiff,

Case No. 18-¢v-06295-ID

v. | JUDGMENT

MARK ZUCKERBERG, et al.,
Defendants.

The federal claim is disnﬁssed with prejudice. Dkt. No. 19. The Court declines to exercise .

jurisdiction over the state claims. Id.
IT IS SO ORDERED.
Dated: June 18, 2019

JAMESPONATO
United Jtates District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

HARRY J. WILLIBY,
Plaintiff,

Case No. 18-¢cv-06295-JD

v. CERTIFICATE OF SERVICE

MARK ZUCKERBERG, et al.,
Defendants.

I, the undersigned, hereby certify that I am an employee in the Office of the Clerk, U.S.

District Court, Northern District of California.

That on June 18, 2019, I SERVED a true and correct copy(ies) of the attached, by placing
said copy(ies) in a postage paid envelope addressed to the person(s) hereinafter listed, by
depositing said envelope in the U.S. Mail, or by placing said Copy(ies} into an inter-office delivery

receptacle located in the Clerk's office.

Harry J. Williby
PO Box 990755
Redding, CA 96099

Dated: June 18, 2019

Susan Y. Soong
Clerk, United States District Court

By B = @ Ll
LISARCLARK 'Deputy Cler' to the
Honorable JAMES DONATO
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Appellee(s)

STATEMENT THAT APPEAL SHOULD GO FORWARD
(attach additional sheets as necessary)

1. Date(s) of entry of judgment or order(s) you are challengmg in this appeal:

June. 18, 2019

2. What claims did you raise to the court below?
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3. What do you think the court below did wrong? (You may, but need not, refer to

cases and statutes.)
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4. Why are these errors serious enough that this appeal should go forward?
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