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Supreme Court of Florida

TUESDAY, DECEMBER 3, 2019

CASE NO.: SC19-1595

Lower Tribunal No(s).:
2D17-2160;
521999CF003168XXXXNO
DESMOND BAKER vs. STATE OF FLORIDA
Petitioner(s) Respondent(s)

This cause having heretofore been submitted to the Court on jurisdictional
briefs and portions of the record deemed necessary to reflect jurisdiction under
Article V, Section 3(b), Florida Constitution, and the Court having determined that
it should decline to accept jurisdiction, it is ordered that the petition for review is
denied.

No motion for rehearing will be entertained by the Court. See Fla. R. App.
P. 9.330(d)(2).

POLSTON, LABARGA, LAWSON, LAGOA, and MUNIZ, JJ., concur.
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT

DESMOND BAKER, DOC #R17904,
Appeliant,
V. Case No. 2D17-2160

STATE OF FLORIDA,

Appellee.

Opinion filed July 10, 2019.

Appeal from the Circuit Court for
Pinellas County; William H. Burgess, lll,
Judge.

Howard L. Dimmig, Il, Public Defender,
and Carol J. Y. Wilson, Assistant Public
Defender, Bartow, for Appeliant.
Ashley Moody, Attorney General,
Tallahassee, and Jeffrey H. Siegal,

Assistant Attorney General, Tampa, for
Appellee.

ROTHSTEIN-YOUAKIM, Judge.
Desmond Baker challenges his sentence of fifty years' imprisonment

without review after twenty-five years, which the trial court imposed for his 1999 first-

degree murder conviction upon resentencing pursuant to Miller v. Alabama, 567 U.S.

A2,



460 (2012) (holding that mandatory life imprisonment without parole for offenders who
were younger than eighteen years old at the time of their offense violates the Eighth
Amendment). We agree with the State that Baker is not entitled to review because
previous to his original sentencing on the first-degree murder count, he had been
convicted of armed robbery and armed burglary arising out of criminal episodes
separate from the one involving the murder. See § 921.1402(2)(a)(4), (5), Florida
Statutes (2017) ("A juvenile offender sentenced under s. 775.082(1)(b)1. is entitled to a
review of his or her sentence after 25 years [unless] he or she has previously been
convicted of [certain enumerated offenses that were] part of a separate criminal

transaction or episode . . . ."); cf. Wasko v. State, 505 So. 2d 1314, 1317-18 (Fla. 1987)

(explaining that convictions obtained contemporaneously with a conviction for a capital
offense "can qualify as previous convictions of violent felony and may be used as
aggravating factors" at sentencing for the capital offense when those convictions
"involved muitiple victims in a single incident or separate incidents combined in a single
trial" (and cases cited therein)). We reject Baker's other arguments without discussion.

Affirmed.

BLACK and SLEET, JJ., Concur.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327
August 28, 2019

CASE NO.: 2D17-2160
L.T. No.: 9903168CFANO

DESMOND BAKER V. STATE OF FLORIDA
Appellant / Petitioner(s), Appellee / Respondent(s).
BY ORDER OF THE COURT:

Appellant's motion for rehearing, clarification, certification, and rehearing en banc
is denied.

I HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:
Attorney General, Tampa Carol J.Y. Wilson, A.P.D. Howard L. Dimmig, 1 I, P. D.
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
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won't be argued. So that motion will be granted.
What else?

MR. ELLIS: Your Honor, the age of the
Defendant at the time that he committed the crime and
presently, I anticipate an opening and closing that
this was a 15 year old -- a 15 year old or 16 year
old. I don't think that the age of the Defendant is
relevant to whether he‘committed the crime or not, and
I object to Defendant's age being admitted.

MS. BORGHETTI: Your Honor, I strongly
disagree with that.

THE COURT: I do too. I think the jury
should be aware of the fact that Mr. Baker was under
law a juvenile at the time of this. But I'm not going
to let it become the focal point of the trial. I'll
let them be told, but I think to argue it any further
than that, any further than just to inform them would,
in my mind, be an effort to seek some type of sympathy
from the jury.

We know that the law is that a 15 year old
can be convicted as an adult and sentenced to life for
first degree murder. That's the law. And, you know,
life meaning life means he'll never get out. But, you
know, anything more than, you know, advising the jury

that he's 15 or 16 now, whichever it is, would, in my

ROBERT A. DEMPSTER & ASSOQOCIATES
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mind, be going towards sympathy. And so I think it's
appropriate to not allow the defense to argue his age
should mean that he not be convicted.

MS. BORGHETTI: Well, I certainly wouldn't
be doing that. Just because he's 15 I wouldn't be
saying that. But his age is relevant just like any
other witnesses and goes to his credibility. There is
a taped confession here so age is very relevant. I'll
deny it but with restrictions. All right? And we'll
see what comes up and certainly, State, you can object
if you feel that it's going too far. What else?

MR. ELLIS: The third one is what you just
talked about, life with life penalty. I don't want a
this is a 15 year old looking at life type of
argument. I don't want the penalty to be described to
the jury other than we're not seeking the death
penalty. I don't know if the Court wants to inform
the jury of that.

THE COURT: I'11 inform the panel during my
questioning that, you know, should the Defendant be
found guilty as charged, there's only one sentence
that could be imposed and that is life imprisonment.
And under Florida law, life imprisonment means without
the possibility of release. And I will further go on

to say that there are certain lesser included offenses

ROBERT A. DEMPSTER & ASSOCIATES
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Q That's in St. Pete, Pinellas County, Florida?
A Yes, sir. .
Q The gun that he had, what did it look like?

A A rusty .38.

Q Rusty?

A Yes, sir.

0 When he left the house, was it concealed out of
view?

A Yes, sir.

Q Did you see it when he came back?

A Yes, sir.

0 Do you know what he did with the gun when he came
back?

A He put it back my uncle room.

Q Okay. So he had gotten it from your uncle?

A Yes, sir.

MR. ELLIS: May I have a moment, Judge?
THE COURT: Yes.
MR. ELLIS: I have no further guestions at
this time, Judge.
THE COURT: Cross-examination?
CROSS-EXAMINATION
BY MS. BORGHETTI:
Q Mr. McTear, did Mr. Baker ever tell you where he

was when the gun went off, what position he was in, where

ROBERT A. DEMPSTER & ASSOCIATES
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202___

he was, his location, sir?

A Yes, ma'am.

Q And where did he tell you that?

A When he told me?

Q Yes.

A In the house.

0 He was in the house? 0Okay. But what dia
he‘—~ where did he say he was when the gun went off?

A In the front seat.

Q Do you remember talking to me in a deposition?

A Yes, ma'am.

) And that was —-- you were under oath, correct?

A Yes, ma'am.

0 And that was back on September 14th? And I asked

you, "Did he tell you whether he was in the front seat of

the cab

16,

or" --

MR. ELLIS: Page and line number?

MS. BORGHETTI: Excuse me. I'm sorry. Pag
line 6.

MR. ELLIS: Judge, may I provide him with a

copy of the depesition?

THE COURT: Sure. That's a copy of your

deposition. You're locking at page 16. Go to page

16,

line 6, please.

MS. BORGHETTI: The lines are on the side.

=]
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Do you see that?

THE WITNESS: Yes, ma'am.

BY MS. BORGHETTI:

"QUESTION: Did he tell you whether he was in the

front seat of the cab or the back seat of the cab?

correct?
A
Q
question
from the
A

Q

soda?

A

Q

"ANSWER: He didn't tell me."

And now you're saying he did tell you; is that

Yes, ma'am.

And did you get any money -- I think that

was asked. Did you get any money to buy a soda
cab driver's money?

Yes, ma'am.

And I'm going to refer you to page 21, line 11:

"QUESTION: He didn't give you money to go buy a

"ANSWER: No."

And now you're saying he did give you money?
Yes, ma'am.

Do you remember speaking to law enforcement?
Yes, ma'am.

Okay. When did you talk to law enforcement?
When he first got arrested.

And do you remember telling law enforcement that

Desmond told you the gun just went off. Do you remember

203 __
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that?

A o B

10
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A

Q

Yes, ma'am.

Now, what were you doing that morning at 4 a.m.?
Just chilling.

Why were you awake then? What were you doing?
What, inside the house?

Yes.

Selling drugs.

And whose house was this?

My uncle's.

And did he know you were selling drugs out of the

Yes, ma'am.
And you're incarcerated right now, sir?
Yes, ma'am.

And part of your sentence was that you were to

testify against Mr. Baker; is that correct?

A

Q

Part of my sentence?

That's your understanding of what you received

for a plea? That you were suppose to testify against

Mr. Baker?

A

Q

Oh, yes.

Do you know where Desmond was living back when

this happened?

MR. ELLIS: Objection. May we approach,

204___
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205__

the

proceedings resumed before the jury as follows:)

BY MR. ELLIS:

the

Pbresence of the jury as follows:)

Judge?
THE COURT: Approach.

(Thereupon, the sidebar conference was held outside

MR. ELLIS: Judge, as it was brought up in
the motion to suppress, he wasn't living at home. The
fact that he may have been living on the street is
completely irrelevant. Again, all she's done this
whole trial is try to seek sympathy. That's what I
believe this is too.

THE COURT: What are you trying to get
at with where he was living?

MS. BORGHETTI: To see how much knowledge
the kid has about him.

THE COURT: TI'll sustain the objection. T
think it's geared to gather sympathy.

(Thereupon, the sidebar conference was concluded and

MS. BORGHETTI: I have no further questions.
THE COURT: Redirect?

REDIRECT EXAMINATION

Q Mr. Baker told you the gun went off and he shot
cab driver?

A Yes, sir.

ROBERT A. DEMPSTER & ASSOCIATES
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free to refuse. A request could come from someone who
was just curious or who would seek to find some kind
of fault with the decision that you reached.
Therefore, it is up to you to decide whether you wish
to preserve your privacy as a juror. Again, on behalf
of the citizens of Pinellas County, I'd like to thank
you for the time you've given this case over the last
couple of days. And with our great thanks, at tﬂis
time you are excused and free to go.

(Thereupon, the Jjury was excused at 3:10 p.m.)

the COURT: Ms. Borghetti, my understanding

is that in addition to the murder case, you have also
been appointed to represent Mr. Baker on the
other —- the two robberies and two other burglaries
that are pending against him; i1s that right?

MS. BORGHETTI: Right, your Honor. It's
Case No. 99-3285. There's four counts, two counts of
robbery, first degree PBL and then an armed burglary,
first degree PBL and then a burglary in the second
degree.

THE COURT: The armed burglary, was that
because he went in with a gun or came ocut with one
that he stole as far as the allegation is concerned?

MS. BORGHETTI: That I would have to -- that

was the one in the parking lot with Barbara Booth.

387__
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THE COURT: The armed burglary?

MR. ELLIS: No. No. I think he had the gun
when he went in and scared off, I believe it was the
son and the owner.

MS. BORGHETTI: ©Oh, that's right.

MR. ELLIS: It wasn't that he took a gun
from inside and left with it.

THE COURT: He went in armed? I understand.
Okay. Ms. Borghetti, if at all possible, it would be
my desire to try to resolve this other case. He falls
under the guidelines, he's -- I mean, we know what
sentence he's going to get on the murder. Whatever I
give him would be concurrent under the guidelines.
And Mr. Ellis is in the process of putting those
together at this point.

If we can't resolve them with a plea then,
you know, our alternative would be to set it for
trial. I don't know whether any useful purpose would
be served by that, but without a plea I know the
State's not going to dismiss them. So that would be
our alternative.

I know that the jury verdict, while maybe
not necessarily surprising to Mr. Baker, is certainly
overwhelming. And if he doesn't want to do it today,

I don't have a problem putting it off for a couple of

ROBERT A. DEMPSTER & ASSOCIATES
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days, but I would like to take care of 1t within a
short period of~time. I'm saying, Friday or Monday.

MS. BORGHETTI: Let me just speak to him for
a few minutes.

THE COURT: That's fine. Doug, where does
he fall in the guidelines?

MR. ELLIS: He scores 130.25 months up to
life. Judge, there are some aggravating factors on
these underlying felonies we would like to address.

THE COURT: Go ahead and do it now.

MR. ELLIS: Judge, the —-—- one of the
robberies was a robbery -- they are all cab driver
robberies. One of these robberies of a cab driver,
codefendant —-- this Defendant and co-defendant robbed
a cab driver. The cab driver bailed out of the cab,
it crashed. They got in the car and started driving

it. They went looking for the cab driver, basically,
stalking him.

Considering the light of what happened in
this particular case, I think that's a rather
egregious and serious situation. I mean, these guys
were stalking this person down. This is, like, the
worse kind of D movie you'd see in Hollywood. Also,
the armed burglary, he chased away, I believe, it was

the son of the owner, when the son happened to come

389__
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home early. There had already been several burglaries
and he was checking on the house. He chased him away
using a firearm.

THE COURT: So the burglary and the armed
burglary are the same incident?

MR. ELLIS: ©No, there's two of them.

THE COURT: Okay. Fine.

MR. ELLIS: Same house, different incidents.
Judge, the three year minimum mandatories on the two
armed robberies and the residential burglary, I asked
that those be imposed consecutive. They were on
separate dates. I also ask this Court to give a life
sentence on those. You can. On three of the cases
they're punishable by life because of the very serious
nature of the incident. He was going down that road
that lead him to this conviction.

He used a firearm and violence in the past.
I believe, Judge, that is the appropriate disposition.
If he wanted to plead to a concurrent disposition, I
wouldn't have an objection to that, but I believe life
is what he should plead to.

THE COURT: I understand. Ms. Borghetti, on
the various counts, on the two robbery counts if
Mr. Baker wishes to enter a plea, I would sentence him

to 20 years on each one of those concurrent with each

390
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other and concurrent with the sentence he's going to
get on the murder with three year minimum mandatory on
each one with a mandatories running consecutive.

On Count 3, I would sentence him to 15 years
concurrent, also with a 3 year minimum mandatory and
the burglary, I would sentence him to 10 years also
running concurrent with the 20 and the 15. BAll those
under the guidelines.

MS. BORGHETTI: He's indicated he wants to
enter a plea. The only thing he's telling me is that
the first count, that he did not do the first count.
Tory Eden did the first count. But he's willing to
plead to the other charges, your Honor.

THE COURT: So he's contesting Count one?
What's the date on that robbery, Doug?

MS. BORGHETTI: 23rd of December.

MR. ELLIS: That's correct, Judge.

THE COURT: That was also a cabbie hold up?

MS. BORGHETTI: Yes.

THE COURT: And is that the one where the
guy bailed and they went chasing him, or is that count
two?

MS. BORGHETTI: 1If that is, I need to have
further discovery done.

MR. ELLIS: There was a photo pack ID in

391
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that one. I'm sorry. I'm really not --

THE COURT: I know. I know I'm catching you

blind. Let me have the court file on that. It
alleges in Count 1 that the victim is a gentleman by
the name of Robert Coffman. And your green sheet
indicates that Coffman made a.photo pack ID. Were
there co-defendants on that or do we know?

MS. BORGHETTI: There were co-defendants.
Maybe that's what I'm remembering. I know I've taken
somebody's statement that alleged my client chased
after and hit the man.

THE COURT: But you're not sure whether
that's Count 1 or Count 2?

MR. ELLIS: Judge, on the 24th is the one
where they chased him. That would be Count 2.

THE COURT: That's Count 2°?

3

MS. BCORGHETTI: That's Count 2.

THE COURT: ©Now, this is the day before?

MS. BORGHETTI: No. He's indicating the
23rd he didn't do.

THE COURT: So he wants to plead to 2, 3,
and 4, under the sentence that I've proposed, and
we'll set Count 1 for trial; is that what we're
saying?

MS. BORGHETTI: That's what he wants to do.

392
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THE CQURT: Fine with me. I mean, I
certainly can't force him to plead to something he
don't want to. If he wants -- if he says he didn't do
it, in light of everything that's happened here today,
I certainly respect that position and we'll set it for
trial and make the State prove it.

MS. BORGHETTI: The other thing I need you
to do is appoint the public defender for purposes of
appeal.

THE COURT: WNot a problem. I'11l do that as
soon as I sentence him.

MR. ELLIS: Judge, can I turn in another
guideline since I filled it out with all of them
together?

THE COURT: It doesn't matter. He's -- yes,
turn in another one.

MR. ELLIS: He will still score in that
range and it will be a legal sentence, but I don't
have it properly fiﬁished.

THE COURT: I understand. Turn it in
Friday.

MR. ELLIS: Thank you, Judge. It will be
down to 100 months instead of 130 or something like
that.

MR. ELLIS: You're right.

393__
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THE COURT: But it's still a legal sentence,
at least the way I propose it.

MR. ELLIS: Correct.

MS. BORGHETTI: This is going to take me a
minute.

THE COURT: That's fine. Talk to him about
it. Let's take a short break. We'll come back and
take care of all of this.

(Thereupon, there was a recess held from
3:15 p.m. to 3:29 p.m.)

MS. BORGHETTI: We're all set. I read him
the plea form and he understands it. We're going to
enter no contest pleas.

THE COURT: Still on Counts 2, 3, and 47

MS. BORGHETTI: Right.

THE COURT: All right. Mr. Baker, I do need
to ask you some guestions, sir. Would you raise your
right hand sir.

Thereupon,

DESMOND BAKER,
after being first duly sworn on ocath, was examined as
follows:

THE COURT: All right. Mr. Baker, you've
had a chance to talk to Ms. Borghetti and go over the

two page change of plea form with her?

94
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THE DEFENDANT: Yes.

THE COURT: And you understand that you're
entering a change of plea on Counts 2, 3, and 4, and
the other case is pending against you?

THE DEFENDANT: Yes.

THE COURT: And you understand the sentence
that I'm going to give you is 20 years on one, 15 on
another cone, 10 on ancther one, all running
concurrent?

THE DEFENDANT: Yes.

THE COURT: And all running concurrent with
the sentence I'm going to give you on the murder case?

THE DEFENDANT: Yes.

THE COURT: This is what you want to do to
get these three over with; is that right?

THE DEFENDANT: Yes.

THE COURT: Do you understand on Count 2 you
could get life in prison?

THE DEFENDANT: Yes.

THE COURT: Do you understand on Count 1,
the one you're denying you did, you could still get
life in prison on that too?

THE DEFENDANT: Yes.

THE COURT: Are you currently under a

doctor's care or taking any medicine at this time?

ROBERT A. DEMPSTER & ASSOCIATES
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THE DEFENDANT: I take a piil.

THE COURT: What's it for?

THE DEFENDANT: Some kind of depression pill
or something.

THE COURT: Okay. Other than that, are you
under the influence of any alcoholic beverage or cther
type of mind altering substance?

THE DEFENDANT: No, sir.

THE COURT: And you fully understand, as it
relates to these cases, what's going on here this
afternoon?

THE DEFENDANT: Yes, sir.

THE COURT: 1I'll find Desmond Baker alert
and intelligent and understands what's going on here.
That he has freely and voluntarily agreed to change
his plea on Counts 2, 3, and 4. Nobody is forcing him
to do this, and he understands the maximum sentence he
could receive. He understands the actual sentence I'm
going to give him.

I'll accept his change of plea, adjudicate
him guilty on all three. On Count 2, sentence him to
20 years and impose a 3 year minimum mandatory for the
use of a firearm.

On Count 3, sentence him to 15 years

concurrent under the sentencing guidelines, again

396
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impose a 3 year minimum mandatory running consecutive
to the 3 year minimum mandatory on Count 2.

On Count 4, sentence him to 10 years in the
Department of Corrections all running concurrent.

For those 3 cases, Mr. Baker, you have 30
days to appeal should you feel I've made any mistakes.
On those 3 cases, Mr. Ellis, is there any restitution
we need to talk about?

MR. ELLIS: Can we set a restitution status
check and invest cost status check for both those
cases and the murder case so I could present those
figures?

THE COURT: That's fine. We'll set a
restitution status check on December the 8th on these
three cases plus also to determine what investigative
costs, if any.

MR. ELLIS: Can we set Count 1 for a
pretrial in a week or two, Judge?

THE COURT: Yes.

MR. ELLIS: The State can make a decision as

to what to do.

THE COURT: That's fine. On Count 1 we will

set that for a pretrial on November the 29th.
MR. ELLIS: I'm on vacation then.

THE COURT: The 22nd?

397 ___

ROBERT A. DEMPSTER & ASSOCIATES

A23



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. ELLIS: That would be fine.

MS. BORGHETTI: I'm in a civil trial.

THE COURT: Doug, when are you leaving?

MR. ELLIS: The week after Thanksgiving I'm
off.

THE COURT: Okay. When is your civil trial
in Tampa?

MS. BORGHETTI: It's going to be two days.

THE COURT: So the 24th you'd be qvailable?

MS. BORGHETTI: The 24th I have a trial
here.

THE COURT: That's fine. Set a pretrial for
8:30 on the 24th on Count 1 so the State can make a
determination on how they're going to pursue it, set
it for trial, nolle pros. it, whatever.

MR. ELLIS: Yes, Judge.

THE COURT: All right. As it relates to the
murder trial in Case 939-3168-CFANO, Mr. Baker, the
jury having found you guilty of that offense, I will
hereby adjudicate that you are guilty. I will, as
mandated by Florida Statute, sentence you to 1life
imprisonment without the possibility of parole or
release.

I will, for what it's worth, impose a 3 year

minimum mandatory pursuant to the jury's findings that
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a firearm was used. We'll set the same date in
December for determination of investigative costs. I
will impose $408 in court costs, again for what that's
worth, obviously as a lien. Also, counsel fees on
both cases will be imposed as a lien.

On the murder charge, I have appointed the
Public Defender's Office for purposes of appeal to
represent Mr. Baker.

MS. BORGHETTI: I will file the appropriate
papers that I believe I have to. But I would like you
to sign a paper withdrawing me formally. I think they
require that.

THE CQURT: After you file the notice and
the designation to the court reporter and to the
clerk, at that point, upon filing of those cases, I
will then file an order relieving you of further
responsibility. As it relates to the appeal on the
murder charge, Mr. Baker, you have 30 days to appeal
this sentence should you feel I've made any mistakes
during the trial or since the time of your arrest.

We need to get some fingerprints both on the
murder case and also on the other case too. Okay.

MS. BORGHETTI: Your Honor, could I address
one more thing? Could he briefly speak to his mother?

THE COURT: Yes.

399___
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MR. ELLIS: May we be excused, sir?
THE COURT: You are.

(Thereupon, proceedings were concluded at 3:40
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Filing # 47304927 E-Filed 10/05/2016 12:46:04 PM

THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
QF THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY

9903168CFANO-C

521999CF003168XXXXNO
STATE OF FLORIDA
v. MURDER IN THE FIRST DEGREE -
CAPITAL

DESMOND BAKER
PID: 706569

STATE’S RESPONSE TO DEFENDANT’S MOTION TO DECLARE
FLORIDA STATUTE 775.082 (1) (b) (1) UNCONSTITUTIONAL UNDER THE
ETGHTH AMENDMENT TO THE U.S. CONSTITUTION.

Comes now, BERNIE McCABE, State Attorney for the Sixth
Judicial Circuit of Florida, and files this Response to
Defendant's Motion to Declare Florida Statute 775.082(1) (b) (1)
Unconstitutional Under the 8th Amendment of the U.S. Constitution
and as grounds, therefore will state as follows:

DESMOND BAKER (hereafter, the DEFENDANT) was convicted on
November 10, 1999, for the first degree murder of Harry Bockman.
The DEFENDANT murdered Harry Bockman (i.e. a cab driver) on
January 18, 1999, (Martin Luther King day). Harry Bockman was
murdered during a Robbery while in his cab. The DEFENDANT later
laughingly described the murder to friends at the Martin Luther
King Parade on the same day.

The DEFENDANT was sentenced to life on November 10, 1999,
following his Jury conviction for First Degree Murder. The

DEFENDANT filed a Motion for Resentencing under Florida Statute

*+*ELECTRONICALLY FILED 10/05/2016 12:46:03 PM: KEN BURKE, CLERK OF THE CIRCUIT COURT, PINELLAS COUNTY ***
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775.082 (1) (b) (1) . The resentencing hearing was set for October
14, 2016. The DEFENDANT on September 26, 2016, filed the current
Motion to Declare 775.082(1) (b) (1) Unconstitutional.

The DEFENDANT c¢laims that the portion of Florida Statute
775.082 (1) (b) (1), that indicates “.. if the Court finds that life
imprisonment 1s not an appropriate sentence, such person shall be
punished by a term of imprisonment for at least 40 vyears ..” is

unconstitutional. The DEFENDANT relies upon Miller v. Alabama

132 5.Ct. 245 (2012) and Graham v. Florida, 130 S.Ct. 2011 (2010).

Neither Miller nor Graham indicates that a minimum mandatory
sentence for juveniles is prohibited by the Constitution. Miller
and Graham stood for the proposition that an automatic sentence of
life without parole, with no consideration of the DEFENDANT'S
youth and vyouth’s attendant features (i.e. immaturity, home
environment, recklessness, compulsive impulsivity, etc.), was
unconstitutional.

Miller does not bar 1life without parole for Juveniles
convicted o¢f First Degree Murder. Miller requires that the
sentencer be given the opportunity to consider the DEFENDANT'S
youth and youth’s attendant features. Miller holds that if after
such consideration, the sentencer feels that it is appropriate to
impose life without  parole, the sentencer may in fact
constitutionally impose such a sentence. The Miller court deals

with the ultimate ceiling of a sentence and does not forbid the
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establishment of a floor. Florida Statute 775.082(1) (b) (1)
establishes such a floor at 40 vyears. However, Florida Statute
775.082(1) (b) (1) provides that under Florida Statute
921.1402(2) {(a), the DEFENDANT is subject to parole review and
possible release after 25 years. Thus, the DEFENDANT'S ability to
reform himself can be taken into consideration after 25 years.

The legislature has the authority and discretion to set
sentencing schemes and minimum mandatories. Minimum mandatories
for sentences for juveniles are not unconstitutional. In St. Val
v. State, 174 So. 3d 447 (4th DCA 2015), the St. Val court dealt
with a 25 year minimum mandatory as part of a 37 year sentence
that the 17 year old DEFENDANT received for Attempted First Degree
Murder. The St. Val court opinion was issued, post Miller and

Graham. St. Val indicated that Miller “.. limited it’s disapproval

to those schemes that resulted in sentences of 1life without
parole.” St. Val found that under Graham and Miller ™“.. the
minimum mandatory schemes that violate the eighth amendment are
those sentences like life without parole, where the sentencer is
effectively deciding that a juveriile offender forever will be a
danger to society .. ” The U.S. Supreme Court has demanded a
review mechanism for this class of offenders and St. Val held that
even though the minimum mandatory was a 1long and significant
sentence, 1t did not prohibit the Jjuvenile from a meaningful

opportunity for early release. The Florida Legislature in Florida
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Statute 775 and in Florida Statute 921 +take into account a
juvenile’s youthful culpability and greater prospects for reform.
St. Val held “clearly a minimum mandatory sentence does not share
some characteristics with death sentences that are shared by no
other sentences.” The St. Val court held that a 25 year minimum
mandatory for a juvenile in an Attempted First Degree Murder was a
constitutional sentence.

In Collins v. State 189 So. 3d 342 (lst DCA 2016), minimum

mandatories for Jjuveniles were addressed. In Collins, the
DEFENDANT was convicted of Carjacking with a Firearm, Attempted
Second Degree Murder, and Attempted Armed Robbery. The DEFENDANT
was originally sentenced to 20 years in prison with a minimum
mandatory of 10 years as to the Carjacking, life in prison with a
minimum of 25 years as to the Attempted Second Degree Murder, and
25 years with a minimum mandatory cf 25 years as to the Attempted
Armed Robbery. The DEFENDANT in Collins was approximately 16
years, 10 months of age, at the time he committed these offenses.
The lower court in Collins ultimately resentenced Collins on the
Attempted Second Degree Murder to 35 years, with a minimum
mandatory of 25 years, followed by 15 years of probation, to run
consecutive to the Carjacking with a Firearm. The Armed Robbery
was to run concurrent with the Attempted Second Degree Murder.
The Collins court held that “. no mandatory life sentence has been

imposed and neither is appellant’s sentence equivalent to a life
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sentence; thus, the rationale of Henry wv. State, 175 So. 3d 675

(Fla. 2015), holding that a juvenile’s 90 year sentence is
unconstitutional and thus is entitled to resentencing under
Chapter 214-220 Laws of Fla. and Horsley is not applicable here”.
The First District Court of Appeals went on to hold that Collins’
aggregate sentence of 55 years was both lawful and constitutional
and not a de facto life sentence. Therefore, the Collins court
held that the minimum mandatories applied to Collins in the
Attempted Murder case, were in fact, constitutional. See also

Williams v. State, 2016 WL 746540, February 26, 2016, a Second

District Court of Appeals case.

In the instant case, the DEFENDANT was convicted after a jury
trial for, not an Attempted Murder, but an actual First Degree
Murder. He was, in fact, the individual who pulled the trigger
that killed Harry Bockman. Per the hearing scheduled on October
14, the DEFENDANT is being provided a review mechanism to consider
his youth and youth’s attendant features, as discussed under
Graham and Miller. If a 25 year minimum mandatory sentence (as
part of an overall 37 year sentence) is constituticnal under St.

Val v. State, then a juvenile convicted of an actual First Degree

Murder can be sentenced to a 40 year minimum mandatory (with a 25
year parole review). The 40 year sentence under Florida Statute
775.082(1) (b) (1), would therefore be a constitutionally approved

minimum mandatory for a juvenile.
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CONCLUSION

In light of the above arguments, the State of Florida
respectfully requests this Honorable Court deny the DEFENDANT’S
Motion to Declare 775.082(1) (b) (1) Unconstitutional under the
Eighth Amendment to the U.S. Constitution.

I HEREBY CERTIFY that a copy of the above has been
furnished to Stacey M. Schroeder, Assistant Public Defender,
Attn: PUBLIC DEFENDERS OFFICE, CLEARWATER, FL 33762,
pubdef-efiling@co.pinellas.fl.us, by e-service or personal

service or U.S. Mail this 5th day of October, 2016.

BERNIE McCABE, State Attorney
Sixth Judicial Circuit of Florida

By: /s/ Douglas Ellis
Assistant State Attorney
Bar No. 515884
SAéeservicelco.pinellas.fl.us
P.0. Box 5028
Clearwater, Florida 33758
(727) 464-6221

DRE/pc
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IN THE CIRCUIT COURT OF THE 6TH JUDICIAL CIRCUIT IN AND
FOR PINELLAS COUNTY, FLORIDA

CASE NO.: CRC89-03168CFANO-C

STATE OF FLORIDA
UCN: 521999CF003168XXXXNO
VS.
_ JUDGE: WILLIAM H. BURGESS, Ill, o
DESMOND ANDREAS BAKER, = /\ = =
== [ S
Toml | O =
Defendant, —‘_"2_5’( |~ o
/ ;‘gg Y=
233 o B
N = 20
AMENDED ORDER ON RESENTENCING  °5 & 2 3
= 5

)

THIS CAUSE having come before the Court on remand from the Second District

Court of Appeal for resentencmg pursuant to Rule 3.781," and the Court having
examined the record in the case, reviewed the submissions of the parties, heard the
testimony of witnesses, considered the argument of counsel, and been sufficiently

advised in the premises, the Court finds as follows:

I. Background.
Desmond Andreas Baker (hereinafter the Defendant), was born on June 30
1983. On the moming of January 18, 1999, the Defendant, while engaged in the
perpetration or attempted perpetration of an armed robbery, murdered 44-year-old
Independent Taxi driver Harry Amos Bockman by shooting Bockman to death with a

firearm.

The Defendant was arrested by the police on January 29, 1999 and in a police
interview confessed to the killing.? The State Attorney chose to prosecute him as an
adult. On February 11, 1999, the Defendant was indicted by the grand jury for Murder
in the First Degree (Capital Felony), under § 782.04(1)(a), Fla. Stat., in case
CRC9903168CFANO, on a theory of felony murder. On November 10, 1999, the
Defendant was convicted by a jury of Murder in the First Degree, as charged in the
Indictment, and sentenced by the Court to life imprisonment without the possibility of
parole, with a three-year minimum mandatory imprisonment under the provisions of §
775.087(2), Fla. Stat. On December 1, 1999, the Defendant was received by the
Fiorida Department of Corrections to serve out his sentence. The Defendant’s

"Fla. R. Crim. P. 3.781.
*Transcript of police interview of Defendant, January 29, 1999.
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conviction and sentence were affirmed on appeal, with the mandate being issued on
December 7, 2000.% Ny

On January 23, 2013, the Defendant filed a motion for post-conviction relief,
alleging that his life sentence without possibility of parole was unconstitutional because
he committed the offense when he was 15 years old. The trial court denied the motion
on the grounds that Miller v. Alabama* had not been held to apply retroactively. On
appeal, the Second District Court of Appeal reversed and remanded for a new
sentencing consistent with Miller® and Toye v. State.® On August 25, 2015 the
Defendant was moved from the state prison in Raiford, Florida, to the Pinellas County
Jail to await resentencing. On October 17, 2016, all appellate lltlgatlon in the case
pending before the Second District Court of Appeal was concluded and a mandate was
issued on October 20, 2016 that permitted the trial court to go forward with
resentencing. On January 13, 2017, an evidentiary hearing was held at which the
parties had the opportunity to present testimony and documentary evidence, as well as
to make argument. On March 29, 2017, counsel for the Defendant submitted a detailed
sentencing memorandum. On April 17, 2017, the State submitted a 3-page written
response to the Defendant's sentencing memorandum.”

- ®pParenthetically, the Defendant is also serving a prison sentence in case CRC99-03285CFANOC:
On'February 12, 1999, the Defendant was charged by Information with two counts of Armed Robbery With
a Firearm occurring on December 23 (Count 1) and 24 (Count 2), 1998, respectively, one count of Armed
Burglary of a Dwelllng (Count 3) occurring on January 5, 1999, and one count of Burglary of a Dwelling
{Count 4) occurring on December 29, 1998. The first three counts were first-degree felonies pumshable
by life imprisonment and the fourth count was a second-degree felony punishable by up to 15 years in
prison. On the same day he was convicted of murder in the first degree, November 10, 1999, the
Defendant pled nolo contendere to counts 2-4 of the Information. The Defendant was adjudicated guilty
on all three counts and sentenced on Count 2 to 20 years imprisonment with a 3-year minimum mandatory
for possession of a firearm, on Count 3 to 15 years im pnsonment running concurrently to the sentence on
Count 2, with a 3-year minimum mandatory for possession of a firearm to run consecutively to the '
minimum mandatory in Count 2, on Count 4 to 10 years imprisonment to run concurrently to the
sentences in Counts 2 and 3. See, Trial Transcript, CRC39-03285CFANQ, pages 388-399. The
Defendant did not appeal his convictions and sentences in this case and, on December 14, 1999, the
State Attorney entered a nolle prosequi as to Count 1.

“Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407, 78 A.L.R. Fed. 2d 547
(2012).

5See Baker v. State, 138 So. 3d 1175 (Fla. 2d DCA 2014). (
$Toye v. State, 133 So. 3d 540 (Fla. 2d DCA 2014).

The State Attorney did not submit a sentencing memorandun} in this case.

State v. Baker, 521999CF003168X000NO
2  December 20, 2017 Amended Order on Resentencing
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Ii. Applicable Law.

A person who actually killed, intended to kill, or attempted to kill the victim and
who is convicted under § 782.04, Fla. Stat., of a capital felony, which was committed
before the person attained 18 years of age shall be punished by a term of imprisonment
for life if, after a sentencing hearing conducted by the court in accordance with §
921.1401, Fla. Stat., the court finds that life imprisonment is an appropriate sentence. If
the court finds that life imprisonment is not an appropriate sentence, such person shall
be punished by a term of imprisonment of at least 40 years. A person sentenced
pursuant to § 775.082(1)(b)1., Fla. Stat., is entitled to a review of his or her sentence in
accordance with § 921. 1402(2)(a) Fla, Stat.?

Upon conviction or adjudication of guilt of an offense described in §
775.082(1)(b), which was committed on or after July 1, 2014, the court may conduct a
separate sentencing hearing to determine if a term of imprisonment for life or a term of
years equal to life imprisonment is an appropriate sentence.® In determining whether
life imprisonment or a term of years equal to life imprisonment is an appropriate
sentence, the court is required to consider factors relevant to the offense and the
_ defendant’s youth and attendant circumstances, including, but not limited to:

(a) The nature and circumstances of the offense committed by the defendant.

(b) The effect of the crime on the victim's’family and on the community.

(c) The defendant’s age, maturity, intellectual capacity, and mental and
emotional health at the time of the offense.

(d) The defendant’s background, including his or her family, home, and
community environment.

(e) The effect, if any, of immaturity, impetuosity, or failure to appreciate risks and
consequences on the defendant's participation in the offense.

(f) The extent of the defendant’s participation in the offense.

(g) The effect, if any, of familial pressure or peer pressure on the defendant’s
actions.

(h) The nature and extent of the defendant’s prior criminal history.

(i) The effect, if any, of characteristics attributable to the defendant's youth on
the defendant’s judgment.

(i) The possibility of rehabilitating the defendant."

A juvenile offender sentenced under § 775.082(1)(b)1., Fla. Stat., is entitled to
review of his or her sentence after 25 years, unless the offender has previously been

8§ 775.082(1)(b)1., Fla. Stat.
9§ 921.1401(1), Fla. Stat.

108 921.1401(2), Fla. Stat.

State v. Baker, 521939CF003168X)X0XXNO
3  December 20, 2017 Amended Order on Resentencing
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convicte:i of one of several enumerated crimes, including armed burglary and armed
robbery. "

Iil. Findings.
A. Nature and Circumstances of the Offense.

The Defendant murdered a defenseless cab driver, Harry Bockman, without
provocation and for monetary gain. The victim was engaged in a lawful activity and did
not resist the robbery or provoke the Defendant into shooting him. The shooting of
Bockman could not have happened without the Defendant pointing a loaded firearm at
Bockman, with his finger on the trigger, and ready to fire.

The Defendant planned and prepared for his armed confrontation .of Bockman.

He called the cab company twice to make sure that his victim would arrive and be lured
into the trap he had set. He entered the cab carrying a concealed and loaded .38
caliber handgun he had borrowed for the occasion, pointed the firearm at Bockman and
"demanded that Bockman hand over his money to the Defendant. Bockman, who had
his hands up, immediately complied and gave the Defendant the $25 he had in his
pants pocket. The Defendant then shot Bockman at arm’s length, striking Bockman in
the chest, and later claimed that the gun “just went off” when Bockman grabbed for it.*?
The Defendant then left Bockman to die without summoning emergency assistance.

The Court takes special note of the suffering endured by the victim as a result of
- the Defendant's actions. Harry Bockman, knowing that he was grievously wounded
after being shot by the Defendant, called in the attack to his dispatcher and attem pted
to drive himself to a hospital emergency room. Bleeding profusely, he lost control of his
cab and struck a business, disabling his only means of escape. When the police found
him, he was conscious, covered in his own blood, and in great pain. Officer Barry
Books of the St. Petersburg Police Department, the police officer who found him,
described Bockman as:

“[L]lying on his back, face up, near the driver's door of the cab... He had a
lot of blood on his upper torso... he was just covered in blood, and
.massive biood on the ground and on his upper torso.... [Bockman] was in
a great deal of pain. He was thrashing back and forth violently, moaning
and groaning.”® '

11§ 921.1402(1) & (2)(a), Fla. Stat.
2Gee, Transcript, police interview of Defendant, January 29, 1999, page 13.

Trial transcript, testimony of Officer Barry Books, SPPD, pages 186-187.

State v. Baker, 521999CF003168X00XXNO"
4 December 20, 2017 Amended Order on Resentencing
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Without a doubt, the Defendant caused Harry Bockman to suffer a cruel, painful,
and lingering death, to which the Defendant was indifferent as he made his escape
from the scene. The Defendant’s actions after he shot Bockman also show remarkable
callousness, presence of mind, and more than a little forethought: After shooting
Bockman and fleeing the scene, the Defendant methodically disposed of the clothes he
was wearing by burming some of them and ripping up others and throwing them out with
the garbage, and returned the firearm to its owner." Later in the day, the Defendant
spent the money taken from his victim and calmly bragged about the killing to friends.'

B. Effect of the Crime.

Harry Bockman lost his life while performing the lawful duties of his job. As a
generalization, it can be accepted that Bockman’s family, friends, and colleagues lost a
valued individual. Bockman’s murder was an uncommon type of violent crime in the St.
Petersburg community, and could be expected to generate a degree of fear among its
inhabitants. Beyond such a generalizations, however, the Court cannot find any
specifically identifiable effects of the crime on the victim’s family or on the community:
While it has been suggested in the proceedings that Harry Bockman left behind a
daughter and her three small children, and that the murder tore a hole in the fabric of
Bockman's family and the community he lived in, the State Attorney has put forth no
victim impact evidence, nor any evidence as to the effect of the crime on the
community. :

C. Age, Maturity, Intellectual Capacity, and Mental and Emotional Health at the
Time of the Offense. ’

At the time of the offense, the Defendant was a street-wise 15-year-old male of
average intelligence who regularly used marijuana and occasionally used cocaine in
conjunction with his marijuana use. He was not physically or emotionally disabled and
did not suffer from substance abuse impairment or mental illness. The Defendant also
was an introvert with low self-esteem, poor ego strength, poor attention, and poor
selfcontrol. He was in the tenth grade at the time of his arrest and, although he had

' behavioral problems and had difficulty reading, he was mainstreamed in his schooling."

No credible evidence was presented to support the notion that the Defendant so lacked

*“Notwithstanding his confession to the police, the Defendant refused to revea! to detectives
where and from whom he got the murder weapon, or where and to whom he returned it to, and it has

never been recovered.

155ee, Trial transcript, testimony of Eric McTear, page 206; Trial transcript, testimony of Glen
Davis, page 214. .

15Evidentiary hearing testimony of Ms. Shari Konigsburg Zwir, who was _the Defendant’s eight_h
grade educatable mentally handicapped (EMH) teacher and of Dr. Valerie McClain, Psy.D., who examined

the Defendant prior to the hearing.

State v. Baker, 521999CF003168XXXXNO
December 20, 2017 Amended Order on Resentencing
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the age, maturity, intellectual capacity and emotional health as to mitigate his
responsibility for his crime.

D. Background, Including Family, Home, and Community Environment.

The evidence demonstrates that the Defendant experienced lowered self-esteem
as a child as a result of an unstable home environment and a lack of adequate
supervision. The Defendant was born and raised in St. Petersburg, Florida. His
biological parents lived separately and at various times the Defendant lived with one
biological parent or the other. He has several biological siblings and step-siblings. He
frequently resided with his grandmother and aunt, and it was during those occasions
that he was exposed to illegal drug use. Notwithstanding conflicts with his parents and
trouble in school, his family and known friends were generally supportive of him. The
Defendant also associated with others in the community who encouraged his defiance
of authority and engagement in illegal activities prior to Bockman's murder. Several of
the Defendant’s family members and friends from his school days testified at the
evidentiary hearing in favor of his eventual release from prison and re-entry into the
community, indicating that he would enter a supportive environment.

E. The Effect, If Any, of Immaturity, impetuosity, or Failure to Appreciate Risks
and Consequences On the Defendant’s Participation In the Offense.

The available evidence in this case clearly establishes that the Defendant

. appreciated the risks and consequences of his actions. Prior to the murder, he had
committed several violent crimes, including an armed robbery of another cab driver.
The evidence also shows that the robbery that led to the murder was not committed on
an impulse but was the product of cool, reflective thought and detailed planning,
preparation, and execution. The robbery of Bockman also was part of an escalating
pattern of violent criminality on the part of the Defendant and although the murder of
Bockman does not appear to have been part of the Defendant’s initial plan, it was

- always a foreseeable possibility given the Defendant’s chosen mode of operation.

F. Extent of the Defendant's Participation In the Offense.

There is no doubt that the Defendant was the actual killer of Harry Bockman, nor
that the Defendant and Bockman were the only people in Bockman'’s cab at the time of
the killing. There also is no doubt that the entire crime was initiated, planned, and
executed by the Defendant himself and that there were no other active participants.

G. The Effect, If Any, of Familial Pressure or Peer Pressure On the Defendant's
Actions. :

State v. Baker, 521989CF003168X000MNO
6  December 20, 2017 Amended Order on Resentencing
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There is no credible evidence that familial pressure or peer pressure had any
significant effect of the Defendant’s actions in murdering Harry Bockman or that such
pressure could account for the killing.

H. The Nature and Extent of the Defendant’s Prior Criminal History.
A

At the time of the murder, the Defendant had already committed several serious
crimes, including armed robbery of another cab driver, armed burglary, and burglary of
a dwelling. These crimes were committed in the weeks leading up to the murder and
comprise a clear pattern of escalating, violent criminality.

|. The Effect, If Any, of Characteristics Attributable to the Defendant’s Youth On
the Defendant’s Judgment.

The Defendant was fifteen years old when he murdered Harry Bockman. His
brain was not fully developed and his thought processes were not fully matured.
According to Dr. McClain, the Defendant was more of a follower than a leader, and was
also someone who suffered from low self-esteem, poor decision-making, and poor
selfcontrol. It also appears from the evidence in the case that the Defendant sought out
the company of older males who were engaged in various forms of criminal activity and
drew inspiration from them. The age of the Defendant, combined with his mental and
emotional immaturity, clearly played a part in his decision to commit armed robbery with
a firearm, and the Court has taken this into consideration as mitigation.

J. The Possibility of Rehabilitating the Defendant.

The State Attomey introduced no evidence as to the possibility rehabilitating the
Defendant, but did reference the Defendant’s receipt of 17 disciplinary reports while in
Department of Corrections custody. Dr. McClain testified for the Defendant that her
assessment of the development of the Defendant's brain and corresponding mental
processes demonstrated significant maturity from 1999 to the present, making the point
that the Defendant’s thinking is now more reflexive and less impuilsive than it was in
1999. According to Dr. McClain, the Defendant presents good prospects for
rehabilitation, but she strongly recommended that the Defendant receive counseling for
his mental disabilities in the Department of Corrections before his release, and that he
be under some form of supervision after his release. Dr. McClain was careful to
indicate that the Defendant was not rehabilitated, and that he had not begun the
proposed counseling. As such, the actual possibility of rehabilitating the Defendant

remains unclear.
K. Eligibility for Sentencing Review.

The Court finds that the Defendant is not eligible for sentence review under §
921.1401(2)(a), Fla. Stat., because of his previous convictions for armed robbery and

State v. Baker, 521989CF003168)00XNO
December 20, 2017 Amended Order on Resentencing
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armed burglary in case CRC99-03285CFANOQ, these offenses having been committed
in criminal transactions or episodes that were separate from the murder committed in
this case, notwithstanding the fact that convictions for those offenses were entered on
the same day as entry of the Deferidant's conviction for murder."

IV. Conclusion.

It is, therefore, ORDERED AND ADJUDGED that the Defendant is sentenced for
a term of imprisonment of 50 years in the Florida Department of Corrections in
accordance with § 775.082(1)(b)1., Fla. Stat., with a 3-year minimum mandatory under
§ 775.087(2), Fla. Stat., for possession of a firearm. All previously imposed fines and

costs remain.

DONE AND ORDERED at Clearwater, Florida on December 20, 2017.

Copies fumished to:

Atty. Douglas R. Ellis, Counsel for the State of Florida
Atty. Stacey M. Schroeder, Counsel for Defendant
Florida Department of Corrections:

-

"The plain language of § 921.1402(2)(a), Fla. Stat., does not require sequential convictions. See
e.g., Stafe v. Barnes, 595 So. 2d 22 (Fia. 1992) (statute defining habitual felony offenders did not require
sequential conviction absent language to the contrary); State v. Wails, 595 So. 2d 19 (Fla. 1992) {(same);

1 Wharton'’s Criminal Law § 1 (15th ed.), n. 8.

State v. Baker, 521899CF003168X00XXNO
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT,
IN AND FOR PINELLAS COUNTY, FLORICA
STATE OF PFLORIDA,
Plaintiff, :
VS. : Case No. 99C3168CFANO
DESMOND BAKER,

Defendant.

MOTION TQO CORRECT SENTENCING ERRORS

Defendant, Desmond Baker, by arnd through undersigned counsel,
moves to correct sentencing errors pursuant to Fla. R. Crim. P.
3.800(a) & (b) (2). As g¢rounds for this motion the defendant
states:

1. Desmond Baker, a homeless fifteen years old, was
charged with the first degree felony muarder of Harry Bockman
that occurred during a taxi cab robbery.(R46-47). The
indictment alleged only felony murder and did not allege
premeditation. (R46-47). The trial on the charge against the
15 year old child took place in 1999, when the state regarded a
child’s age an irrelevant fact used only to gain sympathy and

not a plain fact impacting decision making and sentencing. In

final closing arguments, the prosecution argued for the murder
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conviction based solely on felony murcder and a lack of
premeditation. (T327-328). The prosecution argued to the jury
“Tt deesn’t matter whether he wanted tc kill Harry Bockman or
not, whether this was an irntentional killing or an accident.”
(T328). The -jury returned a verdict of guilty as charged and
checked the box “Yes” under the statement “We find & firearm was
used.” (R67).

2. On November 1C, 1999, Desmond Baker was convicted as a
juvenile of first degree murder and senternced to mandatory life
imprisonment without parole. (R50-54}.

3. On June 25, 2012, the United States Supreme Court
decided Miller v. Alabama, 132 8.Ct. 2455, 2475 (2012), and held
that mandatory 1life without parole 1s an unconstitutional
penalty for Jjuvenile offenders whose crimes are presumed to
reflect transient immaturity of youth. For this protected class
of juvenile offenders life without parocle is only
constitutionally permitted for “the rare juvenile offender whose
crime reflects irreparable corruption.” Montgomery V.
Louisiana, 136 S.Ct. 718, 734 (2016). Montgomery v. Louisiana,
136 S.Ct. 718, 734 (2016), found the Miller holding to be
retroactive. Id. The CUnited States Supreme Court has plainly
and repeatedly spoken: imposing a life sentence without

meaningful review must be rare and only against the rare child
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who cannot be rehabilitated. Life sentences against ZJuveniles
are no longer the norm they were when Desmond Baker was first
tried before this Court. The currently imposed fifty year
priscn sentence with no review is a de facto life sentence that
violates the eighth amendment to the United States Constitution
and Article I, Section 17 of the Florida Constitution because
Desmond Baker’s actions reflect transient immaturity and not
irreparable corruption.

4. Desmond Baker, who has no burden of proof in this
matter, has proved through his behavior over time and his
accomplishments in prison, that his past actions were due to
transient immaturity and do not reflect irreparable corruptiocn.
The focus on resentencing must ke on the child’s development
from the fifteen year old teenager to the thirty-three year old
man he had become at the time of resentencing. The evidence
shows Desmond Baker “has shown excellent progress, based upon
the review of his disciplinary record, based on the review of
his certificates.” (R1077, stated by Dr. McClain during state
cross examination of her). In response tc questioning by this
Court, Dr. McClain stated, “And after my initial interview with
Mr. Baker it was quite clear to me, in talking with him, that
there was what I would call a clear ability toc analyze his own

behavior, to add insight into his past and how it affected his
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pehaviors, his ability to plan for his future was demonstrated
during my discussion with him, his understanding of why he had
gotten DRs while he was incarcerated and they that stopped in
2014. Basically, I think the areas of judgmert, insight, his
ability tc analyze situations was evident. He was talking - I
asked him, for example, how do you avoid getting into situations
that will get you into trouble? He talked about a reflective
pattern of standing back. You know, monitoring his situation
and staying out of situations where he could get into trouble.
There were just a lot of examples of what I think would be an
evolution from an adolescent brain of impulsivity, inattention,
poor self control and insight into a much more develioped brain,
a much more mature individual.” (R1081-1082). Such concrete
evidence given by psychologist Dr. McClain shows Desmond Baker,
despite a lack of consistent available opportunities 1in the
Department of Corrections, has grown into a mature responsible
adult, who needs help to achieve the transition to living
outside prison. (R1065-1066, 1074-1076, 1084) .

5. The state has failed to prove by any evidentiary
standard that Desmond Baker is irreparably corrupt and that the
offense at bar was not due to transiernt immaturity. The state

has failed to prove these key sentencing elements Dbeyond a
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reasonable doubt, by clear and convincing evidence or even by a
preponderance of the evidence.

6. a. The Florida Supreme Court reversed a 40 year
sentence imposed without the review provision against a juvenile
defendant convicted of second degree murder in Waiters v. State,
270 So.2d 209 (Fla. 2d DCA 2016), quashed Waiters v. State,
SC16-2188, remanded for resentencing under Kelsey v. State, 206
So.2d 5 (Fla. 2016) by Order of June 23, 2017. Kelsey involved
a reversal of a 45 year resentencing under Graham v. Florida,
560 U.S. 48 (2010) on the grounds the sentence did not provide
for judicial review under the 2014 juvenile sentencing laws.

b. The Second District Court of Appeal has stated “it is
clear that a juvenile's 1ife expectancy 1is relevant to the
determination of whether a lengthy term-of-years sentence is
constitutional. Compare Lane v. State, 151 So.3d 20, 21 n. 2
(Fia. 1lst DCA 2014) (noting that the State objected to
appellant's argument regarding life expectancy because the
documents were not admitted into evidence but not making any
findings as to appellant's 1life expectancy), with Adams, 188
So.3d ‘at 851-52 n. 5 (stating that “[a]lppellant's sentence will
require him to serve at least 58.5 years in prison, which means
he will not be released until he is nearly [seventy-six] years

old. This exceeds his 1life expectancy, as reflected in the
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National Vital Statistics Reports from the federal Centers for
Disease Control and Prevention cited by [a]lppellant” and noting
that “[t]lhe State did not dispute ... [alppellant's projected
life expectancy”}, and Floyd, 87 Sc.3d at 47 (‘{Clcmmon sense
dictates that Appellant's eighty-year sentence, which, according
o the statistics cited by Appellant, is longer than his life
expectancy, is the furctional equivalent of a 1life without
parole sentence and will not provide him with a meaningful or
realistic opportunity to obtain release.’).” Morris v. State,
198 So.3d 31, 34 (Fla. 2d DCA 2015}.

c. The iife expectancy of an African American born in 1983
is 65 years. Vital Statistics of the United States, 1983
(attached as an appendix to the motion). Desmond Baker was born
in 1983. Since he was sentenced to 50 years without any
judicial review, the fifty year sentence is equivalent to a life
without parole or review sentence, which has been declared
unconstitutional repeatedly by the United States Supreme Court
and the Florida Supreme Court. Montgomery v. Louisiana, 136
g.ct. 7i8 (2016); Miller v. Alabaman, 132 S.Ct. 2455 (2012);
Landrum v. State, 192 So.3d 459 (2016); Falcon v. State, 162
So.3d 954 (Fla. 2015); Atwell v. State, 197 So.3d 1040 (Fla.
2016). This Court has imposed an unconstitutional sentence upon

Desmond Baker. See Matias v. State, 42 Fla. L. Weekly D2167b
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(Fla. 2d DCA, filed Oct. 11, 2017) (fifty year sentence with no
written review provision imposed for crime of sexual battery on
cerson less than 12 years old was constitutional once remanded
to impose a 20 year review period). The sentence imposed is not
constituticnal, because it is a de facto life senternce with no
review provisicn and with a forty year minimum mandatory
provision not authorized by statute cor law.

7. This Court erroneocusly imposed a f£fifty year prison
sentence with a forty year minimum mandatory provision, when
there is no law that provides for a forty year minimum mandatory
sentence. Section 775.082(1) (b)1l. provides that the lowest term
of years that can be impcsed is 40 years, which is not a minimum
mandatory term to be served prior to release for the full
sentence imposed. A minimum mandatory sentence is expressly
termed “mandatory minimum” or “mandatory term.” See § 775.087,
Fla. Stat. There is no lawful basis for a forty year minimum
mandatory sentence in this case. The statute provides that for
a term of years sentence, the trial court must impose at least a
4C vyear sentence. This 1is entirely different from the
requirement of the child serving a minimum mandatory time.
Indeed, a 40 year minimum mandatory sentencing provision would

conflict with the review provisions, requiring a review after 2%
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years or 15 years, depending upon which sentencing review
provision is applicable.

8. a. The fifty year prison sentence does not provide for
judicial review. The plain language of the relevant statutory
provision § 921.1402, requires a sentencing review in this case.
This Court found that convictions gotten simultaneously with the
murder conviction a: bar are “prior” convictions, when the
convictions were not obtaired prior to sentencing for this
homicide. There is no case law found supporting a readirg of a
“prior” conviction as being a conviction imposed on the same
day. The Barnes v. State, 595 So.2d 22 (Fia. 1992) and State v.
Watts, 595 So.2d 19 (Fla. 1999) cases on which this Court relied
in deciding that simultaneous can mean prior, concern whether
felony <convictions gotten prior to the case at bar for
sentencing must be sequential and those cases involve an
interpretation cf that adult habitual offense law. These cases
do not hold that prior convictions <can Dbe convictions
simultaneously entered with the case for which a defendant is
being sentenced. Barnes and Watts merely interpret the
following adult habitual offender sentencing statutory language:
“The defendant has previcusly been convicted of two or more
felonies in this state.” The Barnes and Watts courts held the

prior +two or more felony convictions could have been
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simultaneously obtained 1in order to qualify wunder that
particular adult habitual offender statute as written. Those
cases do not hold that the prior convictions can be
simultaneously imposed with the case set for sentencing or that
“prior” means anything other than its plain meaning. The
Court’s c¢itation to 1 Wharton’s Crimina:l Law 1, fcctnote 8,
pertains to cases from multiple Jjurisdictional decisions about
adult sentences and contains no language supporting a reading of
a “prior conviction” to “plainly” mean a simultaneously imposed
conviction.

b. To read the juvenile sentencing law to mean that a
“prior” enumerated felony <can be a conviction obtained
simuitaneously with the case at bar for sentencing does not
comport with the plain meaning of the word ™“prior” or the
reading of the statute as a whole, or the body of constitutional
law finding that lengthy term of year sentences imposed upon
juveniles must provide a meaningful opportunity for review. To
construe the word “prior” to mean simultaneously gotten, is not
in this <case statutorily authorized or constitutionally
permitted.

9. The prior enumerated felony exclusion does not apply to
Desmcnd Baker because he was not charged with or convicted of a

crime requiring proof of an intent tc kill. He was convicted of
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having a firearm, but not of discharging the firearm, according
to the jury verdict. The statutes pertaining to Desmond Baker’s
case, §§ 775.082(1l}(b)2., 921.1402(2)(c} Fla. Stat. (2017)
require that a child sentenced for a crime not involving an
intent to kill be sentenced to any term of years and the review
provision is required and cannot be denied a defendant senterced
to more than 15 years. Desmond Baker must be resentenced under
these statutory provisions.

10. The statute precluding a juvenile from judicial review
due to prior enumerated felony convictions, § 921.1402(2)(a),
is unconstitutional on its face and as applied to Desmond Baker,
in violation of the Fifth, 8Sixth, Eighth, and Fourteenth
Amendments to the U.S. Constitution, and Article I, §§ 9, 10,
and 17 of the Florida Constitution. The mandatory exclusion
does not follow the dictates set forth in Miller and Montgomery
because the existence of a prior felony conviction is irrelevant
to distinguishing between “the Jjuvenile offender whose crime
reflects unfortunate yet transient immaturity, and the rare
fuvenile offender whose crime reflects irreparable corruption.”
Miller v. Alabama, 132 S. Ct. at 2469; citing Roper, 543 U.S.,
at 573. Rather than focusing orn the relevant factecrs set forth
in Miller, including the defendant’s capacity for change, the

statutory exclusion preciudes children from judicial review
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based on their prior conduct when they were still children. The
statute violates the Eighth Amendment prohibition against cruel
and unusual punishment because it “disregards the possibility of
rehabilitation even when the circumstances most suggest it.”
Miller at 2468. This is contrary to the rationale of federal

jurisprudence regarding the sentencing of children.

11. a. This case does not concern a crime that %“reflects
irreparable corruption.” The state has not proved beyond a
reasonaple doubt that Desmond Baker is irreparably corrupt,
cannot be rehabiiitated and therefore merits the highest
possible permitted punishment. Nevertheless, the trial court

has sentenced him to a fifty year sentence, that is a de facto

l1ife sentence. Desmond Baker’s life expectancy is not expected
to extend past 65 years, A fifty year sentence imposed on a
fifteen year old child is a de factc life sentence. Since

Desmond Baker’s 50 year without review sentence ends when he is
at the end of his 65 year old life, the sentence is a de facto
iife sentence without review. See State v. Ratliff, 42 Fla. L.
Weekly D236lb (Fla. 2d DCA, filed XNov. 3, 2017); Marshall v.
State, 214 So.3d 776, 777 (Fla. 2d DCA 2017} (“'the Eighth
Amerdment will no: tolerate prison sentences that lack a review

mechanism for evaluating this special class of offenders for
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demonstrable maturity and reform in this future.’”),quoting
Henry v. State, 175 So.2d 675, 680 (Fla. 2015), cert. denied,
136 S.Ct. 1455 (Fla. 2016). Desmcnd Baker cannot obtain release
prior to the expiration of his sentence based on a meaningful
ability to demonstrate maturity and rehabilitation during his
natural life. The Florida Supreme Court has already determined
any such sentence that provides for nc meaningful review and
ability to demonstrate maturity and rehabilitation is
unconstitutional under Graham. Johnson v. State, 215 So.3d 1237,
1239, 1242 (Fla. 2017). Desmond Baker, who has demonstrated his
maturity and ability to be rehabilitated, has been condemned to
serve a sentence that cannot review these qualities. Such a
sentence under any circumstances is unconstitutional, but in
this case such a sentence is exponentially egregiocus.

b. Every homicide involves a major loss and awful
circumstances. Miller sentencings never involve a minor
offerse, but concern situations where a life has been taken. See
Adams v. Alabama, 136 S.Ct. 1796 (2016) (Alito concurring, note 2
iisting death penalty cases resentenced to life without parole
due to Roper v. Simmons, 543 U.S. 551 (2005)). Part of the
Miller inquiry is whether the facts of the homicide show a child
whose character is so intractably corrupted that rehabilitation

is net possible. The particular facts of a homicide alone
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canaot show a child’s character. Roper v. Simmons, 543 U.S. 552
{2005); Grisso & Kavanaugh, 22 Psychol. Pub. Pol'y & L 235
(2016} .

¢. The worse possible homicides are those where the
defendant plots to kill and takes concerted measures to carr
cut that goal or where numerous other crimes of violence are
done with the killing. This case is not that c¢ircumstance.
Desmond Baker did not plot to kill anyone. He at best created
danger by carrying a firearm he was not familiar with, but
creating danger through carelessness is exactly the kind of
juvenile behavior that can be changed with maturity. The facts
here of a robbery gorne bad place his conduct outside the worse
of homicides and show Jjuvenile behavior and not i1rreparable
corruption.

d. Henry Montgomery, 17, killed Deputy Charles Hurt who was
searching him lawfully when stcpping him for  truancy.
Montgcmery was sentenced in Louisiana to death originally and
upon a retrial, was sentenced to life without parole. Montgomery
shot at the officer in a panic during a time of heightened
racial tensions in Baton Rouge, Louisiana. State v. Montgomery,
181 Sc.2d 756 (La. 1966); Brief of Petitioner, Montgomery V.
Louisiarna, at 4-6. In Dbetween trials, Montgomery escaped from

-

prison and was captured. 242 So.2d 818, 181 (La. 1970) Reversing
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the 1life without parole sentence, Justice Kennedy wrote, "“Henry
Montgomery has spent each day of the past 46 vyears knowing he
was condemned to die in prison. Perhaps it can be established
that, due to exceptional circumstances, this fate is a just and
proportionate punishment for the crime he committed as a 17-
year-old boy.” 136 S.Ct. at 736 {emphasis added;.

e. Desmond Baker, like Henry Montgomery, was carrying a gun
when he should not have been. Desmond Baker, unlike Henry
Montgomery, was only 15, and has no escape allegations against
him. Desmond Baker shot a taxi cab driver, and Henry Montgomery
shot and killed an officer instantly, quickly, when faced with
possible arrest. The highest court in the land has not found
Montgomery’s tragic killing of the officer categorically to
merit the highest punishment for a child. The United States
Supreme Court has stated only “exceptional cireumstances” would
warrant sentencing a child who committed such & crime, to die in
prison. The state, which ‘has sought the highest permissible
punishment, has not set forth any exceptional circumstances and
has presented very little evicdence outside the circumstances of
the offerse itself. The state has falled to prove that Desmond
Baker warrants sentencing as a child who cannot be rehabilitated

and is the rare child whe is irreparably corrupt. The impocsed
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sentence is therefore unconstitutional under Miller and

Montgomery, as well as Landrum.

12. Pertinent parts of Secticn 775.082 of the Florida

Statutes read as follows:

(1) (b} 1. A person who actually killed, intended to
kill, or attempted to kill the victim and who :is
convicted under s. 782.04 of a capital felony, or an
offense that was reclassified as a capital felony,
which was committed before the person attained 18
years of age shall be punished by a term of
imprisonment for l1ife if, after a sentencing hearing
conducted by the ccurt in accordance with s. 921.1401
'established in section 2 of the new legislation], the
court finds that life impriscnment is an apprcpriate
sentence. If the court finds that life imprisonment is
not an appropriate sentence, such person shall be
punished by a term of impriscnment of at least 40

years. A person sentenced pursuant to this
subparagraph is entitled to a review of his or her
sentence in accordance with s. 921.1402(2) (a)

[established in section 3 of the new legislation].

2. A person who did not actually kill, intend to kill,
or attempt to kill the victim and who is convicted
under s. 782.04 of a capital felony, or an offense
that was reclassified as a capital felony, which was
committed before the person attained 18 years of age
may be punished by a term of imprisonment for life or
by a term of years equal to life 1if, after a
sentencing hearing conducted by the court in
accerdance with s. 921.1401, the court finds that life
imprisonment is an appropriate sentence. A person who
is sentenced to a term of imprisonment of more than 15
years is entitled to a review of his or her sentence

in accordance with s. 921.1402(2) (c).
The statute provides for punishment of any term of years
and if the sentence exceeds fifteen years, for a review after

fifteen years, for capital felcnies involving no intent to kill.
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Felony murder does not require an intent to kill. Therefore the
statutory section 775.082(1)(b)2. applies to Desmond Baker'’s
case, and he must be resentenced under this provision.
13. a. This Court fcund that following facts in sentencing
Desmond Baker to a de facto life sentence without any review:
A. The Nature and Circumstances of the Offense

The Defendant murdered a cefenseless cab driver,
Harry Bockman, without provocation and for monetary
gain. The victim was engaged in a lawful activity and
did not resist the robbery or provoke the Defendant
intc shooting him. The shooting of Bockman could not
have happened without the Defendant pointing a loaded
firearm at Bockman, with his finger on the trigger,
anc ready to fire,

The Defendant planned and prepared for his armed
confrontation of Bockman. He called the cab company
twice to make sure that his victim would arrive and be
lured into the trap he had set. He entered the cab
carrying a concealed and loaded .38 caliber handgun he
had borrowed for the occasion, pointed the firearm at
Bockman and demanded that Beckman hand over his money

to the Defendant. Bockman, who had his hands up,
immediately complied and gave the Defendant the $25 he
had in his pants pocket. The Defendant then shot

Bockman at arm’s length, striking Bockman in the
chest, and later claimed that the gun ‘just went off’
when Bockman grabbed for it. The Defendant then left
Bockman to die without summoning emergency assistance.

* 3 -

Without a doubt, *the Defendant caused Harry
Bockman *o suffer a cruel, painful, and lingering
death, to which the Defendant was indifferent as he
made his escape from the scene. The Defendant’s
actions after he shot Bockman also show remarkable
callousness, presence of mind, and more than a little
forethought: After shooting Bockman and fleeing the
scene, the Defendant methodically disposed of the
clothes he was wearing by burning some of them and

3



ripping up others and throwing them out with the

garbage, and returned the firearm to its owner. Later

in the day, the Defendant spent the money taken from

the victim and calmly bragged about the killing to

friends.
(R397-398) .

b. The state, having initially charged Desmond Baker with
felony murder, and not premeditated murder, obtained a Jury
verdict for felony murder and not for premeditated murder. As
the dury instructions in this case read, a conviction for felcony
murder does not require an intent to kill. (T361). The trial
court findings that the killing was “planned and prepared for”
are not bkased on the c¢rime as charged or on the verdict
rendered. The trial court erred in finding this fact and the
numerous other factual details about how the crime occurred.
The fact finder is the Jjury and the jury coculd only make fact
findings based on charged allegations proved by admissible
evidence beyond a reasonable doubt. Apprendi v. New Jersey, 530
U.S. 466, 490 (2C00); McKenzie v. State, 31 So.3d 275 (Fla. 2d
DCA 2020).

¢. The issue of whether the Alleyne v. United States, 133
S.Ct. 2151 (2013) requires a Jury fact finding of whether a
juvenile offender actually killed, irtended to kill or attempted

to kill tre wvictim 1s currently pending before the Florida

Supreme Court in Williams v. State, SC17-506. The issue in
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Williams concerns a similar but not the same factfinding issue.
The sentence imposed here, based on the trial court’s factual
determinations and decision to increase the permitted punishment
from a sentence for any %term of years to one of at least 40
years in length and to also remove the review period from
consideration, violates the state and federal constitutions.
Alleyne v. United States, 133 S.Ct. 2151 (2013). U.S. Const.
Amend V, VI, VIII, XIV; Fla. Const. Art. I, Sec. 16, 17, 22.
See Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (holding that
the Due Process Clause of the Fourteenth Amendment requires that,
aside from a prior convictiorn, “any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must
be submitted to a jury, and proved beyond a reasonable doubt.”).
The “statutory maximum” for Apprendi purposes is the maximum
sentence a Jjudge may impose “solely on the basis of the facts
reflected in the djury verdict or admitted by the defendant.”
Blakely v. Washington, 542 U.S. 296, 303-04 (2004) (“In other
words, the relevant ‘statutory maximum’ is not the maximum
sentence a judge may impose after finding additional facts, but
the maximum he may impose without any additional findings.”).

15. The jury did not specify that Desmond Baker intended
to kill or was the actual and sole killer of Harry Bockman.

Therefor there is no jury finding to support the impcsition of
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no review period based on either an intent to kill or being the
actual shcoter as required by § 775.082(b)l., Fla.Stat.(2017).
Since under the facts of this case and the general verdict
rendered, either statutcry provisicn § 775.082(b)l., or §
775.082(b)2., micht apply, the zxule of lenity requires this
Court tc afford Desmond Baker to any term of years and to afford
him a judicial review after he has served 15 years in prison.

1. a. Section 921.1401{2) constitutes a factfinding
requirement that seeks to comply with Miller v. Alabama. Florida
Rule of Criminal Procedure 3.781(k), which implements section
921.1401, specifies that the court “shalil,” after an evidentiary
hearing, “make specific findings on the record that all relevant
factors have been reviewed and considered” before imposing a
life sertence. These findings parallel findings on aggravating
and mitigating circumstances enacted 1in Florida's capital
sentencing statute as a result of the Eighth Amendment decision
in Furman v. Georgia, 408 U.S. 238 (1872). The United States
Supreme Court in Graham v. Florida, 56C U.S. 48, 69 (2010)
stated that for a Jjuvenile, a life without parole sentence
shares characteristics of a death penalty.

{Llife without parole sentences share some

characteristics with death sentences that are shared

by no other sentences. The State does not execute the
offender sentenced %o life without parole, but the
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sentence alters the offender's life by a forfeiture
that is irrevocable. 1t deprives the convict of the
most basic liberties without giving hope of
restoration, except perhaps by executive clemency—the
remote possibility of which does not mitigate the
harshness of the sentence. Solem, 463 U.S., at. 300-
301, 3103 S.Ct. 3001. As ore court observed in
overturning a life without parole sentence for a
juvenile defendant, this sentence "“means denial of
hope; 1t means that good behavior and character
improvement are immaterial; it means that whatever the
future might hold in store for the mind and spirit of
[the convict], he will remain in prisorn for the rest
of his days.” Naovarath v. State, 105 Nev. 525, 526,
779 P.2d 944 (1989).

Id. Both section 921.1401 and rule 3.781(b), paralleling the
capital sentencing law, require these procedures and therefore
jury findings only so long as life remains a possible sentence,
just as the capital sentencing law requires jury findings only
so long as death remains a possible sentence for an adult.

b. In Hurst v. Florida, 136 S§.Ct. 616 (2016), the U.S.
Supreme Court held that Florida’s capital sentencing scheme
violated the Sixth BAmendment right to trial by Jjury in
committing to the 3judge, and not the iury, the factfinding
necessary for impcsition of the death penalty. On remand, the
Fiorida Supreme Court heid that Article I, Section 22 of the
Florida Constitution, as well as the Sixth Amendment, required
vnanimous Jury findings on the recommendation of death before a

death sentence may be imposed. Hurst v. State, 202 So. 3d 40,

58 (Fla. 2016).
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c. Section 22 of Article I c¢f the Florida Constitution
states, “The right of trial by jury shall be secure to all and
remain inviolate.” Likewise, a jury determination that life
imprisonment is an appropriate sentence i1in 1light of the
sentencing factors in secticn 921.1401(2), is constitutionally
indispensable tc the cffense defined by the statute as: first-
degree murder by a Jjuvenile offender unishable by 1life
smprisonment. Under the Sixth Amendment and Article I, Sections
16 and 22, the determination must be made by a jury. If
interpreted to authorize only the court to make findings that
“ustify a life sentence for a Juvenile offender, sections
775.082(1) (b)1 and 921.1401 would violate the JSury trial
guarantees in the Sixth Amendment to the U.S. Constitution and
Article I, Sections 16 and 22 of the Florida Constitution.

d. Courts are required to construe statutes to avoid
finding them unconstitutional if possible. State v. Giorgetti,
868 So. 2d 512, 518 (Fia. 2004). Sections 775.082(1) (b)1 and
621.1401 must be ccnstrued to authorize an evidentiary hearing
before a jury when the state seeks a de facto or life sentence
for a juvenile first-degree murder offender. In his concurring
cpinion in Galindez v. State, 935 So. 2d 517 (Fla. 2007),
Justice Cantero suggested impaneling a new sentencing jury to

decide facts necessary %to impose a sentence greater than that
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legally authcrized upon conviction of a criminal offense. Id. at
526-27 {Cantero, J., concurring). In Ayala v. State, 976 So. 2d
43 (Fla. 5th DCA 2008), the trial court impaneled & sentencing
jury to determine aggravating factors necessary to impose
sentence beyond the maximum sentence authorized under Flerida’s
former sentencing guidelines. Id. at 45-46.

e. Section 921.1401 is amenable to a similar saving
censtruction. A jury trial under the statute should proceed as
follows: The parties present evidence and argument on the
section 921.,1401(2) sentencing factors. The state must prove
beyond a reasonable doubt the sentencing factors it asserts
require imposition of a life or de facto life sentence. The
trial court instructs the jury to consider each factor and then,
based on the determinations and weighing of the factors, render
a verdict specifying whether life or a term of years equivalent
to life is an appropriate sentence. If the Jjury unanimously
finds 1ife +to be appropriate, the sentencing court could
constitutionally impose a life or a de facto life sentence. If
the jury unanimously finds life or a term of years equivalent to
life to be inappropriate, the court is obligated to impose a
sentence of a term of years less than de facto life, as well as

the pertinent review provision.
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17. This Court erred in making the factual findings
contained in its written order without a Jury. The factual
findings were used to impose a minimum sentence under the
statute of 40 years to life, with no review provision, in
violation of Alleyne v. United States, 133 S.Ct. 2151 (2013}.
The following factual findings were made by the trial court, in
addition tc the findings about intent, and were used to support
the de facto life sentence 1imposed, and were not factual
findings made by a jury:

1. C. Age, Maturity, Intellectual capacity, and
Mental and Emotional Health at the Time of the
Offense.

At the time of the offense, the Defendant was a
street-wise 15-year-old male of average intelligence
who reqularly used marijuana and occasionally used
cocainre in conjunction with his marijuana use. He was
not physically or emotionally disabled and did not
suffer from substance abuse impairment or mental
illness. The Defendant also was an introvert with low
self-esteem, poor ego strength, poor attention, and
poor self-control. He was in the tenth grade at the
+ime of the arrest and, although he had behavioral
problems and had difficulty reading, he was
mainstreamed in his schooling. No credible evidence
was presented tc support the notion that the Defendant
so lacked the age, maturity, intellectual capacity and
emotional healthy &as to mitigate his responsibility
for his crime.

(R398-399) .
These findings ignore the expert evidence of Dr. McClain,

who examined Desmond Baker and his records prior to and during
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incarceration, and determined he suffered from major depression,
post-traumatic stress disorder, reactive attachment disorder,
regular marijuana abuse since fifth grade, alcohol abuse, and
cocaire abuse. These diagnoses are reflected in the McClain
written report given to the trial court during sentencing
(R1050-1051} and in Dr. McClain’s testimony. (R1060-1063). The
state did =not ©present evidence toc oppose these expert
conclusions which are not addressed in the trial court’s
sentencing order. The Court noted Dr. McClain’s findings of
“mental disabilities” only 1in considering Desmond Baker’s
prospects for rehabilitation. (R400) . The trial court
erroneously concluded Desmond Baker needs further rehabilitation
for mental disabilities in DOC, when the trial court previously
had determined the child did not suffer from mental illness.
(R398, 400). These fact findings ignore the school records in
evidence from Osceola High 8School, showing the child as cf
October 1, 1998, was emotionally handicapped, failing all his
classes, was disruptive to others, needed a peer tutor or aide,
and was defiant and insubordinant. (R430-440). These facts
ignore Dr. McClain’s unrefuted testimony that Desmond Baker's
school records immediately before the offense evidence someone
“sliding down a mourtain or Zfalling off a ciliff. There were

noted difficulties in his willingness to complete assignments,
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there were difficulties with him running away, family
difficulties were noted.” (R1058). The facts in this paragraph
are not supported by substantial competent record evidence and
were not determined by a jury.

2. D. The trial cocurt ignored the fact that Desmond Baker
was a homeless fifteen year old child at the time ¢f the crime

and did not take this significant fact into account when

reviewing his background, family, home and community
environment. (R399).
3. E. The Effect, If Any, of Immaturity,

Impetuosity, or Failure to Appreciate Risks and
Consequences On the Defendant’s Participation in the
Offense.

The available evidence in this case clearly
establishes that the Defencant appreciated the risks
and consequences of his actions. Prior to the murder,
he had committed several violent crimes, including an
armed robbery of another cab driver. The evidence
also shows that the robbery that led to the murder was
nct committed on impulse but was the product of cool,
reflective thought and detailed planning, preparation
and execution. The robbery of Bockman aiso was part
of an escalating pattern of violent criminaliity on the
part of the DNefendant and although the murder of
Bockman does not appear to have been part of the
Defendant’s initial plan, it was always a foreseeable
possibiiity given the Defendant’s closen mode of
operation.

{R399)
The trial court determined these facts despite a Jury

verdict convicting the child of felony murder, which requires no
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intent to kill. The trial court, while plainly considering the
facts of the ocffense, did not incorporate or mention the expert
evidence of Dr. McClain, whc testified that. Desmond Baker in
middle school was in emotionally handicapped classes, due to his
in ability to control his bkehavior and poor impulse control,
withdrawal, excessive dependency and anxiety. {R1054-1055).
Sherry 2Zwirn was Desmond Baker’s emoticnally handicapped class
teacher, and testified the child was in her class at first full
time and she worked with him for three years. At the end of that
time the child was still in her c¢lass one hour daily. His
behaviors usually involved shutting down and becoming very
withdrawn. (R975-891). The child’s ability to engage in the
kind of reflective thought process and his knowledge of the
foreseeable risks and consequences of his actions are not proved
in this record and are in fact presuned not to exist for a
fifteen year old child, in the same way such concepts and
abilities exist for an adult. Miller v, Alabama, 132 S.Ct 2455,
2464 (2C12) .
4. Tre trial court found the following:

G. The Effect, If Any, of Familial Pressure or Peer
Pressure On the Defendant’s Actions.

There is no credible evidence that familial pressure
or peer pressure had any significant effect of ([sic]
the Defendant’s actions in murdering Harry Bockman or
+hat such pressure could account for the killing.
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This conclusion ignores Dr. McClain’s expert *testimony that
Desmonrid Baker “was seeking to please others, if you wili., That
because of his excessive dependency, he was already very
vulnerable, even at a younger age. But I think that it became
pronounced as he was developing and then, unfortunately,
alieratinrg from his family. Even though family was there, I
think he was moving away from family, partly, in dealing with
some of the adolescent feelings, but also just the difficulties
with the anger that he felt, difficulties with impulse control,
and being more vulnerable to peer influence.” (R1056). This
finding is at odds with the subsequent trial court fact finding
that “Defendant sought out the company of older maies who were
engaged in various form [sic] cf criminal activity and drew
inspiration from them.” (R400).

5. H. The Nature and Extent of the Defendant’s Prior
Criminal History. (R400). In considering this factor, the trial
court noted only the offenses committed during the short time
around the murder. The trial court failed to note the child nad
no prior involvement with the police and no pricr criminal
history, and failed to consider this in sentencing.

6. a. J. The Possibility of Rehabilitating the Defendant.

Desmord Baker has demonstrated his ability to be rehabilitated,
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even thcugh he does not bear the burden of proof to do so. e
has transformed from an impulsive fifteen year old te a mature,
reflective adult who has demonstrated maturit and
rehabilitation.

b. The trial ccurt concluded that Dr. McClain recommended
Nesmond Baker “be under some form of supervision after his
reiease.” (R400). Dr. McClain opined that Desmond Baker would
benefit from having “an anchor, a source that you gc to
independently to talk to and disclose and problem solve through
issues.” (R1084). The record does not show any psychological
recommendation for supervision upon release.

c. The trial court found Dr. McClain indicated “that the
Defendant was not rehabilitated, and that he had not begun the
proposed counseling. As such, the actual possibility of
rehabilitating the Defendant remains unclear.” (R400}. Dr.
McClain did not testify the Desmond Baker is not rehabilitated.
Dr. McClain testified that he would need specific assistance in
rransitioning from life in prison to life outside prison. She
testified that Desmond Baker needs counseling of a kind that is
not cffered in prisen, but that he could still benefit from
pastoral counseling, if available, and from attending NA and AA
meetings. Dr. McClain did‘not distinguish Desmcnd Baker’s needs

in this regard from that of any other perscn incarcerated for
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long periods and who 1s at the will of the services cffered at
the DOC.

d. The state cannot lawfully imprison a child £for lengthy
periods of time, fail to offer required tools for rehabilitation
and then concliude that the child cannot be rehabilitated cor
reieased because the tools the state will not offer the child
have nct been obtained. To permit this would be
unconstitutionally c¢xuel and unusual punishment that violates
the Eighth Amendment tc the United States Constitution arnd
Article I, Section 17 of the Florida Constitution. The state
cannot deprive a child of the tools for rehabilitation, such as
therapy, and simultaneously continue to imprison him for not
getting such tools like therapy. The state, which controls what
programs are available to an incarcerated child and adult,
cannot make rehabilitation contingent on obtaining services the
state will not provide. To allow the state to continue to
imprison & child offender while withholding the means for
demonstrating rehabilitation is the same as imposing a sentence
without any review. This is because under such circumstances
the review is a mere formality which cannot realistically lead
to demonstrated rehabilitation. Substantial record evidence
does not support the trial court’s conclusions regarding Desmond

Baker’s possibility of being rehabilitated.
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WHEREFCRE Defendant respectfully requests that this Court
vacate the sentence, hold a sentencing hearing and impose a
constitutional and lawful sentence that is derived in conformity
with the due process clauses and laws required by the federal
and state constitutions.

ERTIFICATE CEF SERVICE

T certify that a copy has been electronically maiied to
Pamela Jo Bondi, Attorney General, Concourse Center No. 4, 3507 E.
Frontage Road, Suite 4, Tampa, FL 33607; and has been mailed by
postal service to: Douglas Ellis, Office of the State Attorney,
P.0. Box 5028, Clearwater, FL 33758; Stacey Schroeder, Assistant
Public Defender, Office of the Public Defender, 14250 49 street
North, Clearwater, FL 33762; Hon. William Burgess, Pinellas
County Criminal Justice Center, 14250 49 st. North, Clearwater,
FI, 33762-2800; on this 8™ day of December, 2017.

Respectfully submitted,

Comi ] Webr

HOWARD L. “REX” DIMMIG, IT Carol J. Y. Wilson

Public Defender Assistant Public Defender
“enth Judicial Circuit Tlorida Bar Number 0368512
(863) 534-4200 P.0O. Box 9000 - Drawer PD

Bartow, Florida 33831
appealfilings@pdil.org
cwilson@pdl0.ory
cclark@pdll.oxg
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INDICTMENT

~JN THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT
OF FLORIDA, IN AND FOR PINELLAS COUNTY

FALL TERM, in the year of our Lord

CrC A903168 CFANO

STATE OF FLORIDA

INDICTMENT FOR

vs.
MURDER IN THE FIRST DEGREE,

DESMOND BAKER
Capital Felony

SPN 00706569
B/M; DOB: 06/30/83

SSN UNKNOWN

IN THENAME AND BY THE AUTHORITY FOR THE STATE OF FLORIDA:
The Grand Jurors of the State of Florida, impaneled and sworn to

inquire and true charge make in and for the body of the County of Pinellas,

upon their oath do charge that

DESMOND BAKER

in the County of Pinellas and State of Florida, omn the 18th day
of January, ,in the year of our Lord, one thousand nine hundred
ninety-nine, in the County and State aforesaid unlawfully, while
engaged in the perpetration of, or in an attempt to perpetrate
the crime of Robbery, did shoot Harry Bockman, a human being,
with a firearm, thereby inflicting upon the said Harry Bockman
mortal wounds, of which said mortal wounds, and by the means
aforesaid and as a direct result thereof, the said Harry Bockman
died; contrary to Chapter 782.04(1)(a), Florida Statutes, and
[L1]

against the peace and dignity of the State of Florida.
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I, Bruce L. Bartlett, Chief Assistant State Attormey for the Sixth Judicial
Circuit of Florida, have advised the Grand Jury retuxning the above Indictment, as

authorized and required by law.

Asgistant State Attorney for the sSixth
Judicial Circuit of the State of Florida,

Prosecuting for said State

Presented in open Court by the Grand Jury and filed this 11th day of

February . A.D., 1999,

IN CIRCUIT COURT
SIXTH JUDICIAL CIRCUIT
PINELIAS COUNTY, FLORIDA

The State of Florida

va.

DESMOND BAKER

Indictment for

Murder in the First Degree

A TRUE BILL.

OW S (L

i?éeman of the Grand Jury

SP99-003050 C-DE/0208MW4

Karleen ¥. DeBlaker

Clerk of the Circuit Couxrt

By
Deputy Clerk
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CIRCUIT/COUNTY COURT, PINELLAS COUNTY, FLORIDA
CRIMINAL DIVISION

CASE NO. __CRG99 03168 CFANO

STATE OF FLORIDA
ve.

SO SAY WE ALL. .

FOREPERSON OF

FILED Eien Kleinf \d

NOV 101999 PRINT NAME OF FOREPERSON OF JURY
' |[-l0-99

DATE

056
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___ Probafion Violator IN'THE CIRGUIT GOURT, SIXTH JUDICIAL CIRGUT,
—— Community Condrol Violator IN AND FOR PINELLAS coum FLORIDA
— Retrial DIVISION: FELONY . .
.. Resentencing
y CASE NUMBER . GRC. 99 03 /68 crano @
STATE OF FLORIDA
e s wapeef | OBTSKumber
‘.2)@:@%/\@ EMJ:‘R L ' e
Defendant ¢ : .
FILED
PNy DO0b569 .
ssé ﬂ é 55": ; TS G A ' | OV 10 1999
’ JUDGMENT R CRAECO
The Bsfendant, OND Bﬁ.«(’ff , being personalty before this
court representéd by - //4" A 20»??&@-772' ___, the attomey of record,
and the state represanted by- ('D” é,ﬁ-" : . »and havirig
' ’/ been tried and- found guity by Jury/by court of the following cnma(s)
- entered a piea of guﬁty to the following crime(s)
B __ entered a plea of nolo contendere to the following crime(s)
..... e e OFFENSE STATUTE - DEGREE
COUNT CRAME NUMBER(S) OF CRIME

For Deinee 703.04008)____/*

1AM [ awy"_‘_/,__
/

- . A - .. v H

L f
EXHIBIT _L—

_X_ and no cause being shown why the defendant should not be adjudicated guilty, IT IS ORDERED THAT the
Defendant is ADJUDICATED GUILTY of the abave cfima(s).

. and pursyant to s. 943,325, Flofida Statutes, having been convicted of attempts or offenses relating to sexual
battery {ch. 794), lewd and lascivious conduct (ch. 800), miurder (s.762.04), aggravated battery (s.784.045),
carjacking (.812.138), or home invasion (s.812.135), or any othet offense specified in s. 943.325, the defendant
shall be required to submit blood specimens.

-
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- — and good cause béing shown; IT IS ORDERED THAT ADJUDICATION OF GUILT BE WITH-
. HELD as to Countis) : .

Senténce Deferied __ The Court hereby defers imposition of sentence il N
Untl Later Date A (Date)
(Check I Applicable)

The Defendarit in Open Court was advised of the right o appeal from this Judgmenit b‘y filing notice of appeal with-
the Clerk of Gourt within thirty days following the dats senténce is imposed or pmbatian is ordered purguant to this
adjudication. The Defendant was also advised of the right 1o the assistance of counsel in taking sajid abPBal at the
expense of the State upon showing of indigency. .

DONE AND ORDERED In open court in Pinellas County, Florida this / O dayof /l/ VENBEER _ 19 97 .

1. . . s-?\

FINGERPHlNTS OF DEFENDANT
Vo R, Index” . | - 4. R.Middig.

PTG
Fingerprints iaken by:

Crge -.'ﬁm ,‘,M

L -
D4 “‘-r: PR

defendant

thereon by the defendant in my presence in open court this day.

Page20of2

CT CR Bz2b (Rev. 04/08) WivosiCiCming] DVa.b..d 41458
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Defandanﬂ‘# 2’” ER Case Number 0%3 / bcf " OBTSNumber

SENTENCE
( As to Count 0/}’5 ez}

&dﬁ?&rygﬁ é:ersonaﬂy before this cour, 'accompaniad by the defendant's attomey of record,

, and having been adjudicated guilty, and the court having given the
defendant an oppo be heard and o offer matters in miitigatien of sentence, and to show cause why
the defendant shouid W6t be sentenced as provided by law,and no cause belng shown, .
(Check one Iif applicabie) ) : .
—— &nd the court having on _ deferred imposition of sentence until this date

(cato)

— and the court having pneviously entered a judgment in trus cgse on
now resentences the defendant - . . . - Adte)

— and the Court having placed the defendant on probat:on/commumty coritrol and hmnng subsequently
revoked the defendant's probation/commynity control

-

ltlsTheSenheneeOfﬂnCounThat: .
' ~80.
/ .The defendant pay total Statutory costs in the amount of $ W / 611/

" The defendant pay anomeyfees and costs of defense as deteymined by the Cout.

——— The defendant pay a ﬁne of$ cr pu:suant to 775.083, Flonda Stat(ﬁes. pus$ ..
as the 5% surcharge required by §38.04, Florida Statutes.

. The defendant is comiitted to the custodyof the Departrhent of Corrections.
——.. The defendant Is committed to the custody of the Sheriff of Pinslias Couhty, Florida.
____ The defendar is sentenced as a youthful offendiar in accordarice with 958,04, Fiorida Statutes.

To Be Imprisoned (check one; uni

Kedyssctions are inapplicable):

.-_'{ For a term of natural life.
) /

—_ Foratermof __ ; : ¢

.. Said SENTENCE SUSPENDED fof a petiod of . subject to conditions set
" forthin this order. -

if “split” sentence, complete the appropriate p‘aragraph:

—— Pollowed by & perlod of : - on pmbaﬁon/oommunny control under the supervision of the
Department of Conecﬂons accordmg to the terms and condifions of supervis;on set forth 1 a separate
‘order entered.

—_ However, sfter senving a period of imprisonment in Department of Corrections, the balance
of the sentence shall be suspended and the. defendant shall be placed on brobationloommunny control

for a period of 'under supervision of the Départment of
Corractions according to the terms and condltions of probation/community contro} set forth in a separate
order entered.

In the event the defendant Is .ordered to serve addlﬁonal spiit sentenoes all incarceratiori pottions shajl be
satisfied before the deferidant begins service of the supervisien terrhs.
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_ Defertdant @%’M@ o IRKER Case Number CRC 79-03 /_.;‘i‘,';P + AFA8

Other Provigions: (continued)

Jail Credit Vs ﬁ Et'z r ordered that the defendant shall be allowed a total of

days as credit for time incarcerated before imposition of

this sentence,
‘Prison Credit ‘. ftJsfurther ordered that the deféndant be allowed cradit for all time previously
setved on this count in the Depariment of Corrections prior to résentencing.
Consscufive/Concurrent ~ ____ It Is further ordered thiat the composite term of all sentences imposed for
As To Other Convictiens the counts specflied In this ordér shall run (check .one) - consectitive
to ____ concurrent with the followirig:
{check one) . .

. any active sentence bejng served
—.... Specific sentences:

It is fuithe ordered that: "
"_¥"_ Restitution is'not applicable in this case
.. Restitution is ordered in an amount to be determined

.. s Restiution is ordered as follows:

Restitutioh is not ordered for the folloviing reason(s):

Restitution to State:

The defendant must make paymant of any debt due and owing to the state under 960.17 and.
848.03(1)(g), Florida Statifies. The amoun of such debt shali riot exceed $10,000 and shall be
determined by the Court at a later date upon final payrhent by the. Crimes Compehsatioh Trust
Fuihd on behalf of thie victim.

In the event the above sentence Is to the Department of Corrections, the Sheriff of Pinellas Coynly, Floridd,
is hereby ordered and directed to deliver the defendant to the Department of Corrections at the facility designated
. by thie department together with & capy of this judgment and seriteriée and any other documents specified by
" Florida Statute.

The defendant in open court was advised of the right {o appeal from this sentence by filing notice of appeal
within 30 days from this date with the clerk of this court and the defendarit's right to the assistance of counse|
in taking the appeal at the expense of the state on showing of indigency.

iy imposing the above sentence, the court further recommends

DONEAND ORDERED n open court at Cleamwater, Phhelas County, Fords, misﬁ’_dayof;;_@:%e&. 109
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. \ : :
Florida Department of Education | DomanA 3. DomanD L. Total of Ratings: 3
Z .—. ' .q. m _ nuoan__:o_:o___m % mun gn_,_nowmm_ LI Cost Factor: .MM\
diix o ervices L SpCosd . LR

For funding under the Florida Education Finance Program .

Y I " Student |
Disrict: f%&% udent Information

Areas of Eligibility {Put a “P" next 1o the primary

Date Compleied: 10D H\RNM\,. exceptionality. Check all others that apply.)
Student Name: . _ NE& &RN um “nu w m A Autistic - AUT Data Enkry Code P
— o —— Deaf or Hard of Hearing - DHH H
Swdem1D: 5 .uvmnw 79 ~ 0 _ —_ Developmenially Delayed {Age: 0-5) - DD —ssereeer-T
N . .- — Dual-Sensary Impaired ~ DSI o
Date of Birth: @ .wO\ mimv Grade: )0 — Educable Mentally Handicapped - EMH ---—r---- A
School: ] 2. —f Emotionally Handicapped - EH 4
- _ —— Eslablished Conditions (Age: 0-2) - EC ~----a—-~—- U
k — Gilted - GIF -——— L
Total Minutes in School Week: . /980D = Fﬂwﬂﬁg&mzx by
Minutes per Week with Non-ESE Persons: i ‘NQJD — ODnasncuovm&ow_m..Eﬁ_egom A.UM_ w
Names rsons Completing Matrix: et yﬁﬁﬂﬁ%ﬂ -OHl M
_ a . ; —. Profoundly Mentally Handicapped'- PMH «——scn—- N
' —— Severely Emotionally Distubed - SED -~ --—--— Q
—— Specific Learning Disabled - SLD -~ «<---ermevreess K
— Speech Impaired - SI F
— Trainable Meritally Handicapped - TMH =---ee- B
— Traumatic Brain Injured - TBI S
__ Visually Impaired - VI I
Instructions

1. Compiete student information section.
2. Check all appropriate sérvices or suppons (o be provided by the schoot disirict 10 the student in Domains A through E.

3. Mark the appropriate level (1 through 5) for each domaln and record this ievel at the bottom of each domain.

4. Check applicable special considerations, if any, and record total special considerations rating,

.uiu._.%hmw..an five domain ratings, sum the total of domain ratings and speclal considerations raling, and record the total in the box at the top of

6. Determine the cost factor using the cost factor scale on the final page and record it in the box at the lop of this page.
(Note: For more information, see Matrix of Services Handbook.)

Warehouse IO No 94240
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Individual Educatonal Pian {IEr) i for services:

R IEP Eliglbility

amei_ Z2emand  Ballc ‘Student. number: 457979/ /. Data:._‘fzﬁ.ée'
ate of birth: & ~20<8 3 Grade: /2 __  Reevalustion due date: W /”_’i :
Exce'gtional student education (ESE) eligibility: (Check all that appiy.) )

JAutistic . (3 Gifted 1 Protoundly Mentally Handicapped

[ Deaf or Hard of Hearing [l Hospital Homebound L] Severely Emotionally Disturbed

[J Developmentally Delayed {0-5 yrs) [ Language Impaired [ Specific Leaming Disabilities

(1 Dual Sensory mpaired - 0 Occupational Therapy  [J Speech Impaired

] Educable Mentally Handicapped [ Orthopedically Impalred ] Trainable Mentaily Handicapped

Emotionally Handicapped [ Other Health Impaired [ Traumatic Brain Infury

[ Established Conditions (0-2 yrs) £ Physical Therapy . 3 Visually Impaired
Presant levels of psrformance, annual gosls and short term objectives are attached for the
following domain areas: & Curmiculum and Learning Environment [J independent Functioning

Social/Emotional Behavior i {J Communication

Note: If domain is NOT checked, student demonstrates no needs beyond those normally provided for all students.

Health care nesds: @ None O Specify

Other information: ‘
PHIS STUDENT I5 ELIGIBLE FCR THE ASSISTANCE OF AN AIDE IN TEE CLASSROOM AND SKILLS
TRAINING IN AREAS TO IMPROVE THEIR BEHAVIOR AND ATTITUDES.THEY MAY ALSO HAVE COURSES

JEP ‘meeting participants: -

Parentiguardianfamiy member
- P
Exceptionat education tggcher or provider (requited) Shent
Teecher : Agency representative, if spplicable
_ZM oo 72 /b8 oscroLa m1en scaoor
LEA reprsSantative (required) Casomanager - Schoat
Other. Other

1t "parent unsbie to attend [EP -meeting, notices were provided:

Mathod: Pcg 106  Dajs: ________ Kethod: Refer to PCS 106

Date:

{EP information was shared by: [ telephone call (%] copy of [EF sent home [ other:

Date parent planning notes sent: £ _ Date general education teacher notes sent..i&[izf_..__
PCS 1081 Copy 1 - Parent Copy2-Sweifing lokder  Capy 3-Cuse mansgar  Copy 4« Conwnd Rica )
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— NODCE o1 Mesung

et  _indwidual Educational Plan (IEP)  «”
_Gifted Educatienal Plan (EP) __Family Support Plan (. ‘SP) Date:
Do awpnel Fller /0 ﬁjﬂﬂr-é_ /5/r/{,
ent; (first, last) DO8: Grade: School:

are invited to -attend meeting for the pur se of:
I Developing, amending. or updating your child's IEF/EP/FSP.

J Reviewing your child's need for reevaiuation.

1 Reviewing the results of your chiid's raevaluation.

] Planning for transition services: At age 14, recommending courses of study; At age 16, determining your child's
needs in the transition areas of instruction, development of empioyment, community experiences, postschool
adult living and. if appropriate, acquisition of dally living skills and functional vocational assessment.

meeting is scheduled on___ 4?/;_;/1«' : at 2o
) Tma

Location

anticipate the foflowing psragns will be present:

YLEA Representative (may be school of district staf
ZExceptional sducationteacher or provider.
I Evaluation specialist (someone who interprets Instruction implications of evaluation resutts)
Note: this is required for all IEPs and FSPs; not EPs.
J yaur chikl: You may chooss to involve your child at any age. We are :aqylred to send a separate invitation to your

child i transition services will be discussed.
1t transition services wil be discussed, a representative from the following aganciss:

J For FSPs, Primary Service Coordinaw- and additional agencies:

10thern

If your chilg Is enrolled in general education classes, the general education teachers will be invited to participate, efther
by providing Information in advance of the meeting, or by attending a portion of the meeting.

You may invitnther persons 1o attend if you wish to d0 0. If you cannot attend at the scheduled time,
please- use the enciosed response form to suggest a day and time which would be-convenient
for you. f we cannot amdnge a muiuslly convenient time, plsass Indicats a telephone numbsr
and time when you can ba raached 30 we may discusa the IEP/EP. A copy of the IEP/EP will be

providad to you. .
A copy of your Procadural Safeguards are enclosed. Parent Planning Notes may aiso be enciosed. If they

are not enciosed and you would like a copy In order 1 provide your input prior 1 the meating, pisase cantact the
person Indicated below. If you would like any addiional Information, please contect

s 2L R/ A | 2l traet”

School, personnal.7 SchoolOfice  — Talephone

For schiol parsonnel usa: Indicata second nolification dats o haront dict not respond 1o first notica:
Method: ‘p“nupncam copy of this _nm;me conferenca (] Face-to-face conference T Note

CT 108-A < Copy 1 - Paramt cwa.mm Copy 4 » Canved fllan

M Qogg
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Nams: Z ?’s»*ﬂ*fc'// % Student numbar:

5 B ,--XOBPUOnd Student Education (ESE) Department
Individuat Educational Plan (IEP) ;-
Taﬁ Moaodifications and Laast Restrictive -Env. wniment

Dato: 7/ 5.44?' S

Testing:

Modifications: []Not.Applicable or 53 Specily

i Flexible scheduling:
[¥] Flexible seating:

[x] Recording of answers:
{J Mechanical aids:

[T Revised forrhat:

Exemptlon'%l:;t Applicable
O Student is Bxempt from district testing [(JCTBS [ Florida Writes [JHSCT [JFCAT

Rationzle for examption:

Alternative asssssmenta{s) will Include:

|
x

Lesst restrictive environmant:

(] Educational interventions i gensral sducation [ 504 evaluation and pian [ Less restrictive ESEsetHng

1

| {
Educalional intarventions, medifications, or placements previously attempted or considered include: 1’
I

|

O Academiz improvernent Pian (AlP) [J Other ESE program(s) (] Other:
.The above wera not sulficiant to mest the student's neads.

The studant’s need for imeraction with non-disabled students is addressed in the following settings:
& Academic [JPE (%] Electives XlLunch (iBus [JWork []Extracumicular (] Community

The student will NOT participate with non-disabled students In other seitings as a reeuit of: [ Not spplicable
[[] Excessive disruptive behavior

{] Academic/developmental neads (] Hasith needs
] Socialfemotional nseds [ Communication nsads
O independent functioning needs Dsmdernsafatyihjurytoseu or others

Oother:

Placemeﬁt:

General education dass; studasnt ia with nondisabled pears more than 79% of the day

7 " ;
{71 Genaret education class/part time spacial education dlass; siudent is with nondissblad psers 41% to 79% of day

{3 Fui-tims spacial education class; student is with nondisabled psars less than 41% of day
[0 Fui-ime spacial education school; student is with nondisabled paars less than 41% of day
{3 Hospitalhomebound instruction

[J Juvenile justice corrections facility

The cther

servicea in the least

Studant is nss!gned to: € Zonod school O School with required services nearest home

wore not saloctad becauge they did not provide the neaded special education and related

- ——— ——

O Other:

PCHiOS-8
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a“_‘ CliY Rt WAL Y DN rage _T___ ar -
R . .aptional Student Educationt (ESE) Depe ~~snt ‘ -
individual Educational Plan (IEP)/ Gifted Educationw Slan (EP)
Goals and Objectives

Nama:w : Student number: . Date-? 3754

Presant lavel of performanca for domain: ‘ - aulum o q
including how the chid's disability affects the child's involvement and progrm it gcnoml curricuium and eomHombon of the stunglhs of the child,
conoarns of the t and maults of svaluation,

A STANDARD DIFLOMA SEEKING STUDENT WEO IS MATHSTREAMED FOR ALL ACADEMIC CLASSES. THERE

TEIS S 18
ARE CONSULTATION SERVIGBS AND THE USE OF A SAIL AIDE IN CLASSES IS AVAILABLE IF KEEDED. MODIFICATIONS

FOR INSTRUGTION, CLASSWORK EXFECTATIONS AND TESTING REQUIREMENTS ARE AVATIABLE FOR THIS STUDENT.
"’77rsmaﬂe/ '3 C!a.//rn-r?/' -Ac/ J as” e Aus CAEsSe S

ﬁ/c.. Scores YScn 14’('55:( A (_1/ &  See TS S

-

B —~

Priority "educational need-
THR STUDENT MUST PASS ALL ACADEMIC CLASSES DURING THE SCHOOL YEAR OR AT SUMMER SCHOOL., MAINTAIN AT

LEAST A 2.0 GRADE POINT AVERAGE AND PASS ALL STATE TRSTING REQUIREMEWTS FOR GRADUATION.

e m e nmn Sk s ——waa b

Annuel goal:
will take responaiblity foxr homework.

g v g b —— it 4 . By b o

e aappm

Criteria: 8oe

Short term objective! (minimum 2 per goal) | .
vill record hamework assigmment. Schedule: Grading Peried
Procedura: Student product
Result: Sea progresa report
Short ferm objective: (minbnum 2 per goal) Criterla: 809
will bring necessary materials heme to Schedule: Grading Peried

Procedura: student preduct

conpleta assigmnent.
Result: ' Sea progress report

LY & e ia e

‘ Short term objective: (minimum 2 per goal) Criteria: 80% .-
Schedule: Grading Paricd

will turn in hemework oo tims. 2
’ Procedurs: Studant product
Resault: Sea progress report

Annuai goal:

L.
P

! Shert term objective: (mifium 2 per goal) Criterla:

Schedule:
Procedure:
Result:

P
" mme—m e s mess a4 -r-

Short term objective: (minimum 2 par goal) Criteria:
Schedule:

Procedura:
Resuit:

———— o o cASmama

Short term objective: (minimum 2 per goali) Criteria:

Schadule:
Procedure:
Reauit:

4

HOTE: Sjudam pro%ress toward annual goals is measured by.mastary of short termn objectives. Progress reports ars proviced
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ingividv=! Educational Plan (IEPY Gifted Educational Plan (EP)

S Goals and Cbjectives 7 |
lame: 22 1 Z ‘Student number:_ Datn.-?(_ '32 7’5
present favel of performance for domsin: — B - Soc ot Bekav

incuding haw the m.u':m dis@biw:t::ch ma:!id'a invoivarmant and progress in e general curricuium and mnﬂéﬁmﬂm o1 the atrengths of the ::hiz:l.
concams af the parent requits of ovaiuation.
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$$J ;{‘( £s S € .3 aéd I.Jf"/D i{fc 76 J/*é}
ASSC |- s ,
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Priority educational need:
STUDEWT WILL PARTICIPATE IN A WEEKLY REINFORCED BEHAVIOR SYSTEZM INM A SPECIAL EDUCATICH PROGRAM

Annual goak: ’

will accepr rezponsibilitiss for his/her o actions.
Short term objective: (minimum 2 per goal) Criteria:  e3% ' T
will refrain fram making semstic conglaints in Schedufa: veakly
ordsr to avoid situsticns, avsigmments or Procedure: Studsat product
respcosibilities,’ Rasult:. Sea progress- report
Short term objective: (minimum 2 per goal) Criteria: 85% B
will anticipate consaqueaces befars acting. . Schadulé: Weakly
Procsdure: Studsat product
) Result: Sea progress report
Short tarm objective: (minimum 2 per gosl} ' Criterla: 059 T T
will accept cansequences for bebavior, Schedule: Waskly
: R Procedurd: studwst product
Reault: Sea progress réport
Annual goat: :
Short term objectlve: {minimum 2 per goaf) Criterla:/
.- Schedula:
Procedure:
Raayit:
Short term objective: (minimum. 2 par gost) Criteriz:
Sehadule:
Procedure:
Resuit:
Short term objective: (minimum 2 per goal) Criteris:
Schedula:
Procedurs:
o _ Result:

NOTE: Student oward annual goals is measured by masisey of short term objectivas, P reports are provided
emgrgarg‘%resﬁ | go y masisey 7l object! 10Qress r6po p
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" Indivicual Educational Plan {IEF) - |
Supplementary Aids: Course/Test Modificab...

BN 72 ine Bekor—

For

Student number: | bo;:.;_?/%é/?f

Student present level / need for tima modifieations:
I Not applicable & Specity ™
STUDENT IS ELIGIBLE FOR TEE FOLLOWING MODIFICATIONS

Time modifications:

(] Decreased instructional ime (spacify):

& Increased instructional tlme (ﬂaacﬂv) mmmw
& Classwork (specify) aSSIs R
& Homework (specify) SHORTENED A ' E0

—

Student present level / need for methodology modlﬂeatlonl.

CINot applicable & Specity -
s:gg:nr MAY NEED SOME OR ALL OF THESE MODIFICATIONS TO BE SUCCESSPUL IN HER
c 2S
instructional methodology modiflcations:
{0 Preferential seating:
& Check to assure accuracy of notes; mvﬂom&mﬁmam TRACHEN
B3 Limit written work,(speciy): SECRTER. WRITTE EYTS
[ Accept computer-generatad asalgunem
() Assign peer to assist, as needed: USE_O
X Allow usa of caiculator for:  MATH
& Shortsn assignments: QR _RAEVISE
{] Other:
O Other:

smdcm present lavel / need for special communication systems modlﬂeaﬂon:
(2 Not applicable ] Spectly -

Special communication systems modifiostions:

] Waaidy bahavior managenmant system:
[l Daly assignmentlog systene ..~ .,

] Weekiy assionment log systern: :

ClMis-term pogress repxt. | -

C10ther . Lo,

O Other: " .

I P T

Student pnsem favel / need for teet modmm (classroom nnd dltlrlct}:

[ Not applicable (R Specify
STUDENT MAY NEED MODIFICATIONS IN CLASSROONM FOR TSSTING

Test modificstions:

(] Flexible scheduling: _
69 Fiexibla seting: SHALL _GROUP
[ Recording of answers:

Cl Mechanical akis:
Revised format
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FINRLLAD LWUNI T Swiiwyieng
i “taptional Student Education (ESE} Dapar*ment Page ML—
’ Individual Educational Plan {IEP)
Transition Services

Jamezwé_‘_'_ Student number: ___ Date:w(f

Transition service needs/courses of study required at sga 14 and annually thereafter:

[ Adutt Handicapped Program Two Year Collegs
O sehool to Supported Employment IR Four Year Coileae
B4 school to Work 1 Other: :

3 Tech Prep

Diploma option: [] Not applicable until.spring of eighth grade
@ Standard O Special O Certificate of complation O Non degree seeking

Cther Informetion:

Degired post school

outcomes: I Not required until
STUDENT WILL: EX . AREER /¥ ] =)

(I

age 16 -

interagency responsibilities and ilnkages:
Not applicabie:
[J Developmental sarvices:
1 Vocational rehabilitation:
1 Other:
1 Other: .

The student has been informed of transfer of rights at least one year prior o reaching ags 18,
Date of notification: ______

Transition areas

, Pergon Justificstion if service
Area Refer to goal In domain | responsible is not neaded
Curzriculum and Learning School’ Staff
Instruction Environment ,
Communty .|STUDBST IS INDEFENDENT IN TEHE
u - bty -
experience CL =y P _
STUDENT IS CURRENTLY 100%
Employment COMPETITIVELY EMPLOYABLE.
, . STUDENT IS INDEFENDENT IN ALL
Post school IAREAS OF DAILY LIVING.
adutt living
Daily fiving skilis . .
(optional) ) ; | Not applicable
' Functional
wocational eval Not applicable
{optional)
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' ESE Services
Name: —Z2spesmnc, ZJ’;’—L/ Student number: o.g.;m

——

. IncIvickial aucEmCnE; ran U.cl'.} b/ /

Speclal eona!douticna. Complete OKLY if appiicatle.
_ it Limited Engiish Proficient, spacify language needs, as they relate to the IEP,

T_ it Visualy Impaired, spacily Brallla
{ H Deaf or Hard of Hearing, spacity language & communication mode & instruction provided, a.g. sign language.

S it Assistive Technology devices and/or services are required, spacify.
[ it chitd's behavior impedes learming of seif or athers, specify positive bahavicral IMerventions and supports.

Specify:

Projected beginning date for sarvicee: ___7/30/¢3  Projected duration for servicss:
Hospital I-!omebo&_md beginningdate: ____ Hoepital Homebound ending date:

Specizlized Instruction: "~ Ereguencw: Location:_ 1
BfAcsdemicaress ......... 0 ATAIS. ) -
(] Commaricagon (potar) 1+1noninres 00 &en-educ.

[ Organizationalieaming strategies . . . . .
Dmm .‘..I‘I.'..'...

7] Behavior managamant/isoci: . )
e O e
(meQMh%M) {045 hes: WK w'd CWW
[ Othrer
Supports for sehool.puu,nnd: ‘
Consulistion: Ersquancy:
(O Curricusm and lesning environment . .
) Sociallsmoctional behavior +.ceeveens.
D'mw cecosesnass -
CHealfi corda NI cocecccovnacncnn
Dmm .l...l"‘...ﬂil.l.
CI0ther: )
Relzted services: Erequency:.  Losstion:
Dsmduymmm 5
{J Occupationsi therspy « .. cccvacneans
CIPhysical thertPy «ecivvcecsecanes .-
[0 Orientatioh and mobty «.evecevasss
CCounseling ..coveasnconeces soeu
l—g e — ————— e ———————— - — —
‘Specls! transportstion: '
KiNone  [JLiftbusfor whesichar (] Air conditioned bus (J Teacher sssistant on bus _(J Carsest

(] Seat beit [ Curb to curb service [ Safuty restraint (harmess) [] Other:
Sy | - Parma Capy 2. umirg ol  Copy ) -Cosemenide’  Cxpy 4 - e e
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PINELLAS COUNTY SCHOOLS %
EXCEPTIONAL STUDENT EDUCATION (ESE) DEPARTMENT :

POSITIVE BEHAVIORAL INTERVENTIONS, STRATEGIES & SUPPORT PLAN

Student: Dot and éﬂ,&‘!f DOS8. Grade: _ff) __Dae:_ /R~ f7 -G
School: Teacher:_ SL HIL ESE Program: __S&L.
I. Target Behgvior, . P a" -

1inr eediad . b clifn it gug 100, feadiiadon
i el VR r ! <
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! 1 'E%f{/ﬂ P )

1. Events Sysopndin Beha\n r Occprrence (eg. when, where, with whom, how o &), -
_M#Ma Low Oty pv
\ﬂf bt Tty 27

L 7 [in et 39 ,Cx-mffr—/r-
’L}h,' ,r-"-'"/(_'}(f /? W - fﬁ’;_k—:bL-T ?" 75/%»6/4

IV, Student

‘_,('J(Cﬂjf_f-.

VA Posm\:ﬂem!orcew e /’m d
ﬂ}sz‘Lmumuﬁf \ ﬁmax/% Kl Wfﬁ/"e ‘

V!, interventions, Sirategies and Supports;
(’ILZQ( (i‘ 2J.?
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o2 SN Ay Mm-(
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Y. Sig
X
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SECTION 6 - LIFE TABLES - PAGE 1

Death rates for a specific period may be summarized
by the life table method to obtain measures of comparative
longevity. There are two types of life tables—the generation
or cohort life table and the current life table. The generation
life table provides a “longitudinal” perspective in that it
follows the mortality experience of a particular cohort, all
persons born in the year 1900, for example, from the
moment of birth through consecutive ages in successive
calendar years. Based on age-specific death rates observed
during consecutive calendar years, the generation life table
reflects the mortality experience of an actual cohort from
birth until no lives remain in the group. To prepare just a
single complete generation life table requires data over
many years; it is not feasible to construct generation tables
entirely on the basis of actual data for cohorts born in this
centurv.] For any cohorts that have not completed their
life span, it is necessary to project data for the incomplete
period. Generation Iife tables are useful for projecting
mortality.2

The better known current life table may, by contrast,
be characterized as “cross-sectional.” Unlike the generation
life table, the current life table does not represent the
mortality experience of an actual cohort. Rather, the cur-
rent [ife table considers a hypothetical cohort and assumes
that it is subject to the age-specific death rates observed for
an actual population during a particular period. Thus, for
example, a current life teble for 1983 assumes a hypo-
thetical cohort subject throughout its lifetime to the age-
specific death rates prevailing for the actual population in
1983. The current life table may thus be characterized as
rendering a “snupshot” of current mortality experience,
and shows the long-range implications of a set of age-specific
death rates that prevailed in a given year. In this section
the term “life table” refers to the current life table only and
not to the generation life table.

THE LIFE TABLE PROGRAM

Three series of life tables ave prepared in the Na-
tional Center for Health Statistics—complete, provisional
abridged, and final abridged life tables. The complete life
tables for the U.S. population contain life table values for
single years of age. They are based on decennial census
date and deaths for a 3-year period around the census year
and have been prepared since 1000. The provisional
abridged life tables contain values by 5-year age groups
and are based on & 10-percent sample of deaths. The final
abridged life tables (referred to in this section as “abridged
life tables”) also contain values by ege groups but are based
on a complete count of all reported deaths,

In response to a growing number of requests for post-
censal life table values, a series of abridged life tables was
initiated in 1945. Available annually since that year, the
ahridged life tables are hased on deaths occurring during
the calendar year and on midyear postcensal population
estimates provided by the U.S. Bureau of the Census. Re-
finements in the techniques for estimating the population
and the methods for constructing abridged life tables
permit these tables to be prepared in a way that provides
reasonably accurate data on current trends in expectation
of life and survivorship. Beginning with 1945 abridged life
tables have been constructed by reference to 2 standard
table.3 Methodology developed by Greville was used in
constructing life tables for 194552, Since 1053 amodified
method has been employed.? U.S, life tables for the decen-
nial period 197681 are used as the standard table in con-
structing the 1983 abridged life tables.

The 1945 abridged life tables were prepared for white
and all other males and females. Since 1946 abridged life
tables for the total population have also been available, and
since 1048 sbridged life tables have been caleulated for
total males and total females. Beginning with 1851 addi-
tional abridged life tables have been calculated for the total
white and total all other populations.

Numerous requests have been received annually for
current life table statistics that are more detailed than those
available in the abridged life tables. Therefore tables show-
ing I, and &, values by single vears of age interpolated from
the abridged life tables have been published since 1960,

The demand for information regarding up-to-date life
table values has been responsible for the introduction of &
third series, provisional abridged life tables. Beginning
with 1958 provisional abridged life tables have been pub-
lished. for the total population only. in the “Annual Sum-
mary of Births, Deaths, Marriages. and Divorces, United
States.” Monthly Vital Statistics Repori. Values in these life
tables are based on population estimates provided by the
U.S. Bureau of the Census and on the estimated number of
deaths derived from the “Current Mortality Sample™ (CMS).
The CMS consists of one-tenth of the death certificates
filed in the vital statistics registration offices of each State,
the District of Columbia, and New York City. The sample is
taken by selecting 1 out of every 10 death certificates re-
ceived bebwveen two dates a month apart.

LIFE TABLE VALUES

The data used to prepare the shridged U.S. life tables
for 1083 are the finel mortality statistics and the midyear

estimates of the population by age, race, and sex, prepared
by the U.S. Bureau of the Census. Selected life table values

A9



SECTION 8 - LIFE TABLES - PAGE 2

for 1900-1902, 1959-61, 1969~71, and 1979-81, and
1983 are shown in tables A and D, -

. Expectation of life—The most frequently used life table
statistic is life expectancy (&,), which is the average number
of years remaining for persons who have attained 2 given
age (x). Life expectancy and other life table values at speci-
fied ages in 1983 are shown for the total population and by
race and sex in table 6-1. In addition, life expectancies at
single years of age by race and sex are shown in table 6-3.

Life expectancy at birth for 1983 for the total popula-

tion was 74.6 years. This represents the average number of
years that the members of the life table cohort may expect
to live at the time of birth (table A),
_ Survivors io specified ages— Another way of assessing
longevity of the life table cohort is by determining the pro-
portion that survives to specified ages. The [, column pro-
vides the data for computing the proportion. For instance,
for the total population, 78,386 out of the original life table
cohort of 100,000 (or 78.4 percent) were alive at exact age
65 in 1983 (tebles D and 6-2).

Median length of life—In addition to determining the
proportion alive at a specified age, one can also compute
the median age at death; the age at which exactly helf the
cohort (50,000 persons) still remain alive and half have
died. For example, in 1983 the median age at death for the
total population was 78.1 yeers (table D).

Table A. Expectation of lifo at selected

TRENDS AND COMPARISONS

In 1983 life expectancy in the United States reached a
new high of 74.6 years. Among the race-sex groups, white
females had the highest life expectancy at birth, 78.7 years,
followed by black females, 73.6 years; white males, 71.7
years; and black males, 654 years (table A). The same
order in life expectancy was maintained by each of the
race-sex groups at ages 1, 20, and 65 years,

Between 1970-81 and 1983, the greatest increase was
for black males, who could expect to live an average of 1.3
years longer at the end of the period than at the beginning.
For the other race-sex groups the increases were white
males, 0.8 years; black females, 0.7 years; and white females,
0.5 years, . .

Life expectancy has improved for males and females of
both major race groups since the beginning of the century.
For white and black males the average number of years of
lifc added annually in the most recent period (1969-71 to
1983) was the same as that added during the previous 69-
year period (1900-1902 to 1969-71), This was 0.3 years
for white males and 0.4 years for black males (table B). But
for white and black females improvements were greater
during the earlier period than during the more recent
period White women added 0.4 years annually compared
with 0.2 years, and black women added 0.5 years in the

ages, by rece and sex: Death-registration States, 19000-1902, and United States,
1866-61, 1960-71, 1670-81, énd 1083 -

All other
White
Life table value, period, and age Total Total Black
Male Female Mate Female Male Female
Expectation of jife:
At birth
1883 ———~—rw=e= ——— 74.6 71.7 78.7 - 67.2 74.9 65.4 73.6
19768-81 —— 73.88 70.82 768.22 86.63 74,00 64.10 72.88
1860-71 =~~w~- - | 70,75 87.94 75.4%8 60.88 60.05 60.00 68.32
19608-81 - - 88,89 67.55 74.19 61.48 86.47 ——— —-—
1800~1802 - - -—-| 40,24 48.23 51.08 —— —— 32.54 85.04
At age 1 year
1088 ===~ === 74,5 71.6 78.4 67.4 75.1 66.0 73.9
1876-81 - ——=| 78.82 70.70 77.98 66.01 74.31 64.60 73.81
1860=71 ———r=eecmem == T71.18 £8.33 75.66 62,13 70.01 81.24 68.37
1858-81 ==~ - - -=| 70.75 68.34 74.68 683.50 -68.10 ——— —
1900~-1802 =-—-- - - -| 66.20 54.61 £6.38 - —— 4246 43.54
At age 20 years
1888 ~ == rm e s r e - - --| 660 53.1 §9.8 49.1 56.6 47.6 65.4
1879-81 ~=errommaae cmcmeneew--| 5546 | B245 | 5944 | 47.87 | 5588 | 4648 | 5480
1860-71 -—— ——————————— -| 53.00 50.22 §7.24. 44.37 81.88 43.49 81.22
1859-61 3 - - —-—--| 6258 50.25 56.28 48.78 50.07 - -—
1800-1802 ==—===== —— - 42.79 42.19 43.77 —— — 35.11 36.89
At age 85 years
1983 - ——— wnowe| 167 14.6 8.7 14,1 17.8 134 17.3
1878-B1 -——- --=| 16.51 14,28 18.55 18.83 17.60 18,29 17.183
1869=71 =——=~ - - -—==| 16.00 13.02 16.93 12.87 16.69 12.63 15.67
1889-61 ~—-=~~-=v ' —~1{ 1439 12.97 16.88 12.84 18.12 m——— [, =e=
1000-1902 ~r~==—a=— o e e e e e 4 e 11.86 11.51 12.23 ———- - 10.38 11.38
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Table B. Average snnual change in life expecisncy at birth
In years, by race and sex: United States, 1800-1902 to 19608-71
and 1969-71 to 1983

LIFE TABLES -

White Black
Period .
Male Femsle Male | Female
1666-71 10 1988 ~mmmm| 02 0.2 0.4 0.4
1800~1802 to
18668~T] worrmmmwm—— 0.3 0.4 0.4 0.5

earlier period compared with 0.4 years during the more
recent period. _

Between meales and females, differences in expectation
of life widened for many yesrs after the beginning of the
century, but in more recent years the differences have nar-
rowed (table C). For the white population the difference
between males and females increased from 2.9 years in
1800-1002 to 7.6 years by 1868~71; the difference nar-
rowed to 7.0 years by 1983. For the black population the
difference increased from 2.5 years in 1000-1902 to 8.8 by
1979-81; it narrowed to 8.2 years by 1983,

Between the races, life expectancy differences generally
narrowed since the beginning of the century (table C). By
1983 white males had a life expectancy of 6.3 years greater
than black nieles compared with & difference of 15.7 years
in 1900-1602..For women the race difference in life ex-
pectancy during this period diminished from 16.0 years in
1900-1902 t0 5.1 years by 1683.

PAGE 3

Table C. DHferences In life expectancy between malog and
females, by race, and bstween whits and black persons, by sex:

Desth-rogistration 1800-1002, and United Btates,
1858-61, 1869-71, 1078-81, and 19683
Both sexas Race
Perlod

White Black Male | Female

1888 ~ s - 7.0 82 6.3 5.1
1879-81 o= 7.40 8.78 8.72 8.34
1660-71 ———=—=————| 7.66 8.32 794 | 717
1859-61 ——~—=rm=—=== 6.64 - —— e
1800~-1802-————w===| 286 2.50 15.69 18.04

In 1983 the percent surviving from birth to age 65 years
had the same order among the race-sex groups as did life
expectancy. The percent for white females was 85.3; black
females, 74.5; white males, 74.1; and black males, 57.9:
Median age at death in 1983 also showed the same order
among the race-sex groups as both life expectancy and
percent surviving to age 65 (table D).

-

TECHNICAL APPENDIX
The geographic areas covered in life tables before

'1929-31 were limited to the death-registration areas. Life

tables for 1900-1902 and 190911 were constructed using
mortality data from the 1800 death-registration States—10

Teble D. Parcant surviving from birth to selecied ages, and median sgo at denth, by races snd sex: Death-registration Statas,

1800-1902, end Unitsd Btates, 1860-61, 1966-71, 1879-81, and 1983

All other
White
Life teble value, period, and age Total Total Black
Mele Femgle Meis Female Male | Female
Percent surviving from birth:
Torge 1 vear
1983 - 88.9 8.9 00.1 98.2 98.6 87.8 08.3
1879-81 ~- 98.7 28.8 99.0 979 | 983 a7.7 8.1
1969-71 — -—=| 98.0 88.0 08.5 96.6 87.2 96.4 or.1
1969-61 ———— ——— | 97.4 874 8.0 95.3 96.2 - —
1900-1002 87.6 86.7 886.9 — —-— 74.7 78.5
To age 20 years .
1988 — 96.0 97.8 08.5 86.9 87.7 96.6 97.5
1876-81 ~~ 97.7 97.5 08,4 86,4 87.4 26.1 971.2
1866-71 ~~ 96.7 86.5 27.6 04.3 98.9 24.1 88.7
1969-61 ———1 961 956.9 a7.1 93.1 94.7 —_— —-—
1800~1902 77.2 764 79.0 — —— 6.7 59.1
To age 65 years
1883 78.4 74.1 85.3 61.7 76.9 67.9 TA5
1979-81 77.1 724 84.8 58.5 754 66.1 73.8
1968-71 —— 71.8 66.3 81.6 48.8 66.1 47.5 84.7
1958-61 —— 71.1 65.8 80.7 514 60.8 —— —
1900~1902 ~~ 40.0 30.2 43.8 — e 18.0 22,0
Median age at death: .
1888 78.1 74.0 82.1 70.4 78.5 68.7 771
1e7e-81 - 77.6 74.2 81.B 69.0 77.8 67.4 78.6
1069-71 - 74.8 71.6 78.6 64.8 72.8 68.8 72.2
1868-61 - 743 714 78.6 65.6 T70.6 - —
1800~1802 58.4 57.2 60.6 —-— —_— 28.8 343
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States and the District of Columbia; and for 1819-21, from
the 1920 death-registration States—34 States and the Dijs-
trict of Columbia. The tables for 192931 through 1658
cover the conterminous United States. Decennial life table
values for the 3-year period 1859—6) were derived from
data which include both Alaska and Hawaii for each year
(table 6—4), Data for each year shown in table 6-5 include
Alaska beginning in 1959 and Hawaii beginning in 1960.
However, it is not believed that the inclusion of these two
States materially affects life table values.

Revised life table values, 1961-82—Life table values
for 1061-69 and 197179 are based on revised intercensal
estimates of the populations for those years and were con-
structed using the U.S. decennial life tables for 1059-61
and 1969-71, respectively, as the standard tables. Life
table values for 1970 have also been revised by using the
1969-71 decennial life tables as the standard tables. Pre-
viously published abridged life tables for 1970-73 were
constructed using the 1959—61 decennial kife tables as the
standard tables because the 1969-71 decennial life tables
were not yet available.

The 107981 decennial life tables have been used as
the standard Jife tables for the 1983 life tables as well as for
revised life table values for 108082 shown in this report

New Jersey data, 1963—64—The life tables for 1962
and 1963 for the six population groups involving race do
not include data from New Jersey. This State omitted the
item on race from its certificates of live birth, death, and
fetal death in use st the beginning of 1962, The item was
restored during the latter part of 1962, However, the cer-
tificate revision without this item was used for most of 1962
as well as for 1963. For computing vital rates, populations
by age, race, and sex (excluding New Jersey) were estimated
to obtain comparable denominators. Approximately 7 per-
cent of the New Jersey death records for 1964 did not
contain the race designation. When the records were being
electronically processed for this State, the “race not stated”
deaths were allocated to white or black.

Nonresidents—Beginning in 1970 the deaths of non-
residents of the United States have been excluded from the
life table statistics.

Estimaies for single calendar years— There has been an
increasing interest in data on everage length of life (€,) for
single calendar years before the annual abridged life table
series in 1945 was initiated. The figures in table 65 for the
following years and race end sex groups were estimated to
meet these needs®

Years Race and sex
180045 ~- =~ ——  Total
180047 ~ === m e = e Male
100047 ~ e mmmmmm m e e Female
180050 = = - m e e White
100044 — == mmmm e White male
100044 ~—mmmememmoe e e White femsle
1900-80 —— - m————m— =~ — e ————m— All other
1000-44 =————m—rmem—mew———m~  All other male
190044 ——evimmm—m—— - —— All other female

POPULATION BASES FOR
COMPUTING LIFE TABLES

The population used for computing life table values
shown in this report (furnished by the U.S. Bureau of the
Census) represents the resident population of the United
States. The populations used for computing the 1683 life
table values are estimsted as of July 1, 19836 and are based
on the 1980 census levels. The 1880 census coants by race
were modified to be consistent with Office of Management
and Budget categories and historical categorles for death
data. The modification procedures are discussed in detail
in a U.S. Buregu of the Census report”

EXPLANATION OF TEE COLUMNS
‘ OF THE LIFE TABLE

Column 1—Age interval (z to z + n)—The age interval
shown in column 1 is the interval between the two exact
ages indicated, For instance, “20-25” means the 5-year
interval between the 20th birthday and the 25th.

Column 2= Proportion dying (.g,)—This column shows
the proportion of the cohort who are alive at the beginning
of an indicated age interval and who will die before reach-
ing the end of that age interval. For example, for males in
the age interval 20-25, the proportion dying is 0.0081; out
of every 1,000 males alive and exactly 20 years old at the
beginning of the period, about 8 will die before reaching
thetr 25th birthday. In other words; the g, values represent
probabilities that persons who are alive at the beginning of
a specific age interval will die before reaching the begin-
ning of the next age interval The “proportion dying”
column forms the basis of the life table. The life table is so
constructed that all other columns are derived from it

Column 3—Number surviving (,)—This column shows
the number of persons, starting with a cohort of 100,000
live births, who survive to the exact age marking the be-
ginning of esch age interval. The L. values are computed
from the ,g, velues, which are successively applied to the
remainder of the original 100,000 persons still alive at the
beginning of each age interval Thus out of 100,000 mele
babies born alive, 98,770 will complete the first year of life
end enter the second; 98,525 will begin the sixth year;
97,642 will reach age 20; and 19,155 will live to age 85.

Column 4—Number dying (d)—This column shows
the number dying in each successive age interval out of
100,000 live births. Out of 100,000 males born alive, 1,230
will die in the first yeer of life; 245 in the succeeding 4
years; 791 in the 5-year period between exact ages 20 and
25, and 19,155 will die after reaching age 85. Each figure
in column 4 is the difference between two successive fig-

ures in column 3.
n (L, and T)—

Columns 5 and 6—Stationary populatio
Suppose that 2 group of 100,000 individuals like that as-

sumed in columns 3 and 4 is born every year, and that the
proportions dying in each such group in each age interval
throughout the lives of the members are exactly those shown

Al
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in column 2. If there were no migration and if the births
were evenly distributed over the calendar year, the su-
vivors of these births would make up what is called a sta-
tionary population—stationary because in such a population
the number of persons living in any given age group would
never change. When an individual left the group; efther by
death or by growing older and entering the next higher age
group, his place would inmediately be taken by someone
entering from the next lower age group. Thus a census taken
at any time in such a stationary community would always
show the same total population and the same numerical
distribution of that population among the various age groups,
In such a stationiary population supported by 100,000 an-
nual births, cohunn 3 shows the number of persons who,
each year, reach the birthday that marks the beginning of
the age interval indicated in column 1, and column 4 shows
the number of persons who die each year in the indicated
age interval. -

Columnn 5 shows tlie number of persons in the stationary
population in the indicated age intervel, For example, the
figure given for males in the age iriterval 20-25 is 486,275.
This means thet in a stationary population of males sup-
ported by 100,000 annual births, and with proportions dying
in each age group always in accordance with column 2, &
census taken on any date would show 486275 persons
between exact ages 20 and 25,

Column 6 shows the total number of persons in the
stationary population (column 5} in the indicated age in-
terval and all subsequent age intervals. For example, in the
stationary population of males referred to in the last illus-
tration, column 6 shows that there would be at any given
moment a total 6f 5,137,800 persons who have passed their
20th birthday. The male population at all ages 0 and above—
the total male populstion of the stationary community—
would be 7,104.901.

Column 7—Acerage remaining lifetime (¢.)—The aver-
age remaining lifetime (also called expectation of life) at
any given age is the average number of years remaining to
be lived by those surviving to that age on the basis of 2
given set of age-specific rates of dying, To amive at this
value, it is first necessary to observe that the figures in
column 5 of the life table can also be interpreted in terms

LIFE TABLEES -
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of 2 single life table cohort without introducing the con-
cept of the stationary populetion. From this point of view,
each figure in column 5 represents the total time (in years)
lived between two indicated birthdays by all those reaching
the earlier birthday among the survivors of a cohort of
100,000 live births. Thus the figure 486,275 for males in
the age interval 2025 is the total sumber of years lived
between the 20th and 25th birthdays by the 97,642
(column 3) who reached the 20th birthday out of 100,000
males born alive. The corresponding figure 5,137,899 In
column 6 is the total number of years lived after attaining
age 20 by the 87,642 reaching that age. This number of
years divided by the number of persons (5,137,899 divided
by 67.642) gives 52.6 years as the average remaining life-
time of males at age 20.

Care must be exercised in diewing conclusions from
the figures in column 7. Thus in observing that the average
remaining lifetime of white persons is greater than thet for
those in the all other category, one should not conclude
that the oldest ages reached by white persons necessarily
exceed those attained by the most long-lived of the all other
group. The difference in the average length of life results
from the fact that 2 greater proportion of all other persons
die before reaching old dge. For example, the number sur-
viving to age 65 out of 100,000 bomn alive is far greater
among white persons than among all other persons; yet the
average length of life remaining at age 65 is nearly the
same for both groups.

SYMBOLS

Data not avallable- -
Category not applicable wecmmemcmc e e e

Quantity rero == - -
Quantity more than 0 but less than 0.05 ~———wn- 0.0

Quantity more than zero but iess than 500
where numbers are rounded to thousands —————— z

Figm;e does not meet standards of reliai;ﬂity
or precision
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Table 6-1. Abridged Lifs Tables by Race and Sex: United Sttes, 1983
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Table 6-1. Abridged Life Tables by Race and Sex United States, 1885—Con.
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Table 6-1. Abridged Life Tables by Race and Sex: United States, 1883—Con.
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Table 6-1. Abridged Life Tables by Hace and Sex: United Stetes, 1983—Con.
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SECTION 6 - LIFE TABLES -
Table 8-2. Number of Survivors at Single Years of Age, Out of 100,000 Bomn Alive, by Race and Sex: United States, 1888
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Table 8-8. Expactation of Life at Single Years of Age, by Race and Sex: Unlted States, 1083
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Table 64, Life Table Values by Race and Sex:  Death-Reglstration Stades, 1600-1802 to 1815-21, and United Stales, 1928-31 fo 1888
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Table 6-5. Eslfmajed Average Length of Life in Yeérs_, by Race and Sex: Death-Registration States, 1900-28, and United States, 1620-83
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IN THE CIRCUIT COURT OF THE 8TH JUDICIAL CIRGUIT IN AND
FOR PINELLAS COUNTY, FLORIDA

CASE NO.: CRC98-03168CFANO-C

STATE OF FLORIDA
UCN: 521999CF003168X00NO
VS.
. JUDGE: WILLIAM H. BURGESS, Il
DESMOND ANDREAS BAKER,
Defendant, .

!
ORDER ON RESENTENCING

THIS CAUSE having come before the Court on remand from the Second District
‘Court of Appeat for resentencing pursuant to Rule 3.781," and the Court having
examined the record in the case, reviewed the submissions of the parties, heard the
testimony of witnesses, considered the aigument of counsel, and been sufficiently
advised in the premises, the Court finds as follows:

I qaggmund.

Desrhond Andreas Baker (hereinafter the Defendant), was bom on June 30,
1983. On the morning 'of January 18, 1999, the Defendant, while engaged in the
perpetration or attempted perpetration of an armed robbery, murdered 44-year-old
independent Taxi driver Harry Amos Bockman hy shooting Bockman to death with 2
firearm.

The Defendant was arrested by the police on January 29, 1999 and in a police
interview confessed to the kifling.? The State Attomey chose fo prosecute him as an
adult. On February 11, 1899, the Defendant was indicted by the grand jury for Murder
in the First Degree (Capital Felony), under § 782.04(1)(a), Fla. Stat, in case CRC99-
03168CFANO, on a theory of felony murder. On November 10, 1999, the Dafendant
was convicted by a jury of Murder in the First Degree, as charged in the Indictment, and
sentenced by the Court to life imprisonment without the possibility of parole, witha -
three-year minimum.mandatory imprisonment under the provisions of § 775.087(2), Fia.
Stat. On December 1, 1999, the Defendant was received by the Florida Depariment of

FILED

pe 24 Al

1Fia. R, Crim. P. 3.781. ‘ég‘m::mcmm'
? Transcript of police interview of Defendant, January 29, 1993,
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Corrections to serve out his sentence. The Defendant’s conviction and sentence were
affirmed on appeal, with the mandate being issued on December 7, 200(1.3

On January 23, 2013, the Defendant filed a matlonforpost-cmvmomeﬁef
alleging that his life sentence without possibility of parole was unconstitutional because
he committed the offense when he was 15 years oid. Thetria&cmndamedmemoﬁon
on the grounds that Miler v. Alabama* had not been held to apply retroactively. On
appeal, the Second District Court of Appeal reversed and remanded for 3 new
sentencing consistent with Mifler® and Toye v. Stafe.® On August 25, 2015 the
Defendant was moved from the state prison in Raiford, Florida, to the Pinellas County
Jail to await resentencing. On October 17, 2016, all appellate Higation in the case
pending before the Second District Court of Appeal was concluded and a mandate was
issued on October 20, 2016 that permitted the trial court to go forward with
resentencing. On January 13, 2017, an evidentiary hearing was held at which the
parties had the opportunity {o present testimony and documentary evidence, as well as
to make argument. On March 29, 2017, counsel for the Defendant submitied a detailed
santencing memorandum. On Apiil 17, 2017, the State submilted a 3-page wntten
response to the Defendant’s sentencing memorandum.”

. Parenthetically, the Defendant is also serving a prison sentence in case CRC95-03285CFANO-
C: On February 12, 1999, mnefmdmnwasdmgedbyhfomaﬁonuﬁﬂltmmtsofmmednobbery
WImaFiraannoomrﬂngonDecemberza(cmnﬂﬂand%(Conmza. 1998, respectively, one count of
Armed Burglary of a Dweliing (Count 3) occuating on January 5, 1999, and one count of Burglary of a
Dwelling (Count 4) occurring on Degember 28, 1898. The first three counts were first-degree felonies
punishable by life imprisonment and the fourth count was a second-degrea felony punishable by up to 15
years in prison. On the same day he was convicted of murder in the firsl degree, November 10, 1989, the
Defendant pled nolo confendere to counts 2-4 of the Information. The Defendant was adjudicated guitty
on &ll three counits and sentenced on Count 2 to 20 years imprisonment with a 3-year minimum mandatory
for possession of a firearm, on Count 3 fo 15 years imprisonment running concurrently to the sentence on
Count 2, with a 3-year minimum mandatory for possession of a firearm to run consecufively fo the
minimum mandatory in Count 2, on Count 4 to 10 years imprisonmaent to run concurrentiy to the
sentences in Counis 2 and 3. Ses, Trial Transcript, CREA8-03286CFANO, pages 388-399. The
Defendant did not appeal his convictions and sentences in this case and, on December 14, 1999, the
State Atiomey entered a nolie prosequi as 1o Count 1.

* Mifor v. Alabama, 667 LS. 460, 132 S. C1. 2455, 183 L. Ed. 2d 407, 78 ALR. Fed. 2d 547
(2012).

5 See Baker v. Stafe, 138 So. 3d 1175 (Fla. 2d DCA 2014).
S Toye v. State, 133 So, 3d 540 (Fia. 2d DCA 2014).

7 The State Attomey did not submit a sentencing memorandum in this case:

State v. Baker, 521898CF0D3168000MNO0
2 April 24,2017 Order on Reseniencing
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ii. Applicable Law.

' A person who actually killed, intended 1o kill, or attempted to kill the victim and
who s convicted under § 782.04, Fla. Stat., of a capital felony, which was committed
before the person attained 18 years of age shalt be punished by a term of imprisonment
for life i, after a sentencing hearing conducted by the court in accordance with § ;
921.1401, Fla, Stat., the court finds that life impriscnment is an appropriate sentence.
If the court finds that life imprisonment is not an appropriate sentence, such person
shall be punished by a term of imprisonment of at ieast 40 years. A person sentenced
pursuant to § 775.082(b)1., Fla. Stat. Is entitled to a review of his or her sentence in
aceordance with § 921.1402(2)(a), Fla. Stat.® :

Upon conviction or adjudication of guilt of an offense described in §
775.082(1)(b), which was committed on or after July 1, 2014, the court may conduct a
separate sentencing hearing to determine if a térm of imprisonment for life or a term of
years equal to life imprisonment is an appropriate sentence.? in determining whether
life imprisonment or a term of years equal to life imprisonment is an appropriate
sentence, the court is required to consider factors relevant to the offense and the
defendant’s youth and attendant circumstances, including, but not limited to:

(a) The nature and circumstances of the offense committed by the defendant.

{b) The effect of the crime on the victim's family and on the community.

(c} The defendant's age, maiurity, intellectual capacity, and mental and
emotional health at the time of the offense.

() The defendant’s background, including his or her family, home, and
community environment.

(e) The effect, if any, of immaturity, impetuosity, or failure to appreciate risks and
consequences on the defendant’s parficipation in the offense.

{f) The extent of the defendant’s participation in the offense.

mS(g). The effect, if any, of familial pressure ar peer pressure on the defendant’s

a .
{h) The nature and extent of the defendant’s prior criminal histoty.

(i) The effect, if any, of characteristics altributable to the defendarit’s youth on
the defendant’s judgment.

() The possibility of rehabilitating the defendant.®

A juvenile offender sentenced under § 775.082(1)(b)1., Fla. Stat., is entitled to
review of his or her sentence after 25 years, unless the offender has previously been

8§ 775.082(1)(b)1., Fla. Stat.
° § 921.1401(1), Fla. Stat.

W § 921.1401(2), Fla. Stat.

~ State v. Baker, 521999CFU0M6BO00NO
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oontheﬂ of one of several enumerated crimes, including ammed burglary and amed
robbety.

. Findings.
A. Nature and Circumstances of the Offense.

The Defendant murdered a defenseless cab driver, Harry Bockanan, without |
provocation and for monetary gain. The victim was engaged in a lawful activity and did
not resist the robbery or provoke the Defendant into shooting him. The shoofing of
Bockman could not have happened without the Defendant pointing a loaded firearm at
Bockman, with his finger on the trigger, and ready to fire.

The Defendant planned and prepared for his armed confrontation of Bockman.
He called the cab company twice to make sure that his victim would arrive and be lured
into the trap he had set. He enterad the cab mn'ymgaconcealed and loaded .38
csliber handgun he had borrowed for the occasion, pointed the firearm at Bockman and
demanded that Bockman hand over his money to the Defendant. Bockman, who had
his hands up, immediately complied and gave the Defendant the $25 he had in his
pants pocket. The Defendant then shot Bockman at arm'’s length, striking Bockman in
the chest, and later claimed that the gun “just wen off” when Bockman grabbed for it. 2
The Defendant then left Bockman to die without summoning emergency assistance.

The Court takes special note of the suffering endured by the victim as a resuit of
the Defendant’s actions. Hamy Bockman, knowing that he was grievously wounded
after being shot by the Defendant, called in the atiack to his dispatcher and attem pted
to drive himself to a-hospital emergency room. Bleeding profusely, he fost control of his
cab and struck a business, disabling his only means of escape. When the police found
him, he was conscious, covered in his own blood, and in great pain. Officer Barry
Books of the St. Petersburg Police Department, the police officer who found him,
described Bockman as: .

“ILIying on his back, face up, near the driver's door of the cab... He had a
iotofhloodonhisupperuwso. he was just covered in biood, and
massive blood on the ground and on his upper torso.... [Bockman] was in
a great deal of pain. He was thrashing back and forth vmlenﬂy moanirig

and groaning.™*®

" § 821.1402({1) & (2)(a), Fla. Stat
2 Sgp, Transcript, police interview of Defendant, Januaty 29, 1989, page 13.

" Trial transcript, testimony of Officer Batry. Books, SPPD, pages 186-187.

Siate v, Baker, 521998CF003188)000XN0
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Without a doubt, the Defendant caused Harry Bockman fo suffer a cruel, painful,
and lingering death, to which the Defendant was indiiferent as he made his escape
from the scene. The Defendant’s actions after he shot Bockman also show remarkable
calloysness, presence of mind, and more than a little forethought: After shooting -
Bockman and fleeing the scene, the Defendant methodically disposed of the clothes he
was wearing by buming some of them and ripping up others and throwing them out with
the garbage, and retumed the firearm to its owner.” Later in the day, the Defendant
spent the money taken from his victim and calmly bragged about the killing to friends. '

B. Effect of the Crime.

Harry Bockman lost his life while performing the lawful duties of his job. As a
generalization, it can be accepted that Bockman's family, friends, and colleagues lost a
valued individual. Bockman's murder was an uncommon type of violent crime in the St
Petershurg community, and could be expected to generate a degree of fear among its
inhabitants. Beyond such a generalizations, however, the Court cannot find any
specifically identifiable effects of the crime on the victim’s family or on the community:
While it has been suggested in the proceedings that Harry Bockman. left behind a
daughter and her three small children, and that the murder tore & hole in the fabric of
Bockman's family and the community he fived in, the State Attomey has put forth no
victim impact evidencs, nor any evidence as fo the effect of the crime on the
community.

" C. Age, Maturity, inteliectual Capacity, and Mental and Emotional Health at the
Time of the Offense.

At the time of the offense, the Defendant was a sireet-wise 15-ysar-old male of
average intelfigence who regularly used marijuana and occasionally used cocaine in
conjunction with his marijuana use. - He was not physically or emotionally disabled and
did not suffer from substance abuse impairment or mental iiness. The Defendant also
was an introvert with low self-esteem, peor ego strength, poor attention, and poor seif-
control. He was In the tenth grade at the fime of his arrest and, although he had
behavioral problems and had difficully reading, he was mainstreamed in his schooling.*
No credible evidence was presented tn support the notion that the Defendant so lacked

. % Notwithstanding his confession to the police, the Defendant refused to revesd to detectives
where and from whom he got the murder weapon, orvﬂuereandbwhomhere&meditb and it has
never been recoversd.

'S See, Trial transcript, testimony of Eric McTear, page 206; Trial transcript, testimony of Glen
Davis, page 214.

1 Evidentiary hearing teatimony of Ms. Shari Konlgsburg Zwim, who was the Defendant’s eighth-
gmdeedummblememalyhmdieapped(EMH)teadwandofDr Valerie McClain, Psy.D., who examined
the Defendant prior to the hearing.

Iy State v. Beker, 521993CFO03160000NO
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the age, maturity, intellectual capacity and emofional health as to mitigate his
responsibility for his crime.

D. Background, including Family, Home, and Community Environment.

The evidence demonstrates that the Defendant experienced lowered seif-esteerm
as a child as a result of an unsfable home environment and a lack of adequate -
supervision. The Defendant was bom and rsised in St. Petersburg,-Florida. His
biological parents lived separately and at various times the Defendant flived with one
biological parent or the other. He has several biological siblings and step-siblings. He
frequently resided with his grandmother and aunt, and it was during those occasions
that he was exposed to-illegal drug use. Notwithstanding conflicts with his parents and
trouble in school, his family and known friends were generally supporiive of him. The

-Defendant also associated with others in the community who encouraged his defiance
of authority and engagement in illegal activities prior to Bockman's murder. Several of
the Defendant’s family members ahd friends from his school days testified atthe
evidentiary hearing In favor of his eventual release from prison and re-eniry into the
community, indicating that he would enter a supportive environment.

E. The Effect, If Any, of Immaturity, Impetuosity, or Failure to Appreciate Risks
and Consequences On the Defendant’s Parlicipation In the Offense. - |

The available evidence in this case clearly establishes that the Defendant
appreciated the risks and consequences of his actions. Prior to the murder, he had
committed several violent crimes, including an armed robbery of another cab driver.
The evidence also shows that the robbery that led to the murder was not committed on
an impulse but was the product of cool, reflective thought and detailed planning,
preparation, and execution. The robbery of Bockman also was part of an escalating
pattem of violent criminality on the part of the Defendant and although the murder of
Bockman does not appear to have been part of the Defendant's initial plan, it was
always a foreseeable possibilily given the Defendant’s chosen mode of operation.

F. Extent of the Defendant’s Participation in the Offense.

There is no dotibt that the Defendant was the actual killer of Harry Bockman, nor
that the Defendant and Bockman were the only people in Bockman’s cab at the time of
the killing. There aiso is no doubt that the entire crime was initiated, planned, and
executed by the Defendant himself and that there were no other active parficipants.

State v, Baker, 521505CFO0316B000NO
6 April 24, 2017 Ontler on Resentencing
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G. The Effect, If Any, of Familial Pressure or Peer Pressure On the Defendant's
A,d"om. N E

There is no credible evidence that familial pressure or peer pressure had any
significant effect of the Defendant’s actions in' murdering Harry Bockman or that such
pressure could account for the kifling.

H. The Nature and Extent of the Defendant’s Prior Criminal History.

At the time of the murder, the Defendant had already committed several serious
crimes, including armed robbery of another cab driver, armed burglary, and burgiary of
a dwellmg These crimes were committed in the wesks leading up to the murder and
comprise a clear pattern of escalating, violent criminality.

. The Effect, if Any, of Characieristics Attributable to the Defendant's Youth On,
the Defendant’s Judgment.

The Defendant was fifteen years old when he murdered Harry Bockman. His
brain was not fully developed and his thought processes were not fully matured.
According to Dr. McClain, the Defendant was more of a follower than a leader, and was
also someone. who suffered from low self-esteem, poor decision-making, and poor self-
control. it also appeafs from the evidence in the case that the Defendant sought out
the company of older males who were engaged in various form of criminal activity and
drew inspiration from them. The age of the Defendant, combined with his mental and
emotional immaturity, clearly played a part in his decision to commit amed robbery with
a firearm, and the Court has taken this into consideration as mitigation..

J." The Possibility of Rehabilitating the Defendant.

The State Attorney Introduced no evidence as fo the possibility rehabilitating the
Defendant, but did reference the Defendant's receipt of 17 disciplinary reports while in
Department of Corrections custody. Dr. McClain testified for the Defendant that her
assessment of the development of the Defendant’s braint and corresponding mental
processes demonstrated significant maturity from 1999 to the prasent, making the point
that tha Defendant’s thinking is now more reflexive and less impulsive than it was in
18989. According to Dr. McClain, the Defendant presents good prospects for
rehabilitation, but she strongly recommended that the Defendant receive counseling for
his mental disabilities in the Department of Corrections before his release, and that he
be under some form of supervision after his release. Dr. McClain was careful to
indicate that the Defendant was not rehabilitated, and that he had not begun the
propwed counseling. As such, the actual possibility of rehabilitating the Defendant
remains unclear,

State v. Baker, 521999CFI03168)000N0
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K. Eligibility for Sentencing Review.

The Court finds that the Defendant Is not eligible for senterice review under §
921.1401(2)(a), Fla. Stat., because of his previous convictions for armed robbery and
armed burglary in case CRC98-03285CFANO, these offenses having been committed
in criminal transactions or episodes that were separate from the murder committed in
this case, notwithstanding the fact that convictions for those offenses were entered on
the same day as entry of the Defendant’s conviction for murder.'” ’

IV. Conclusion.

It is, therefore, ORDERED AND ADJUDGED that the Defendant Is sentenced for
a term of imprisonment of 50 yaars in the Florida Department of Corrections, with a 3-
year minimum mandatory under § 775.087(2), Fla. Stat., for possession of a firearm
and a 40-year minimum mandatory under § 775.082(1)(b)1., Fla. Stat., both minimum
mandatories to be served concurrently. All previously imposed fines and costs remain.

DONE AND ORDERED at Clearwater, Florida on April 24, 2017.

//M MH"/! A‘?"’,ﬁ

WILLIAM H. BURGESS, il
CIRCUIT JUDGE

Copies furnighed to:

Atly. Douglas R. Ellis, Counse! for the State of Florida
Afty. Stacey M. Schroeder, Counsel! for Defendant
Florida Department of Corrections

 The plain language of § 921.1402(2){a), Fla. Stat., does not require sequential convictions.
See, 6.g., State v. Bames, 595 So. 2d 22 (Fla. 1992) (statute defining habitual felony offenders did not
require sequential conviction absent language to the confrary); State v. Wats, 595 So. 2d 18 (Fla. 1992)
(same); 1 Wharton's Criminal taw § 1 (15th ed.), n. 8.

State v. Baker, 521999CFO03166X000MD
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PINELLRS COUNTY FL OFF. REC. BK 19615 Ppre 882

Defendant; DESMOND ANDREAS BAKER UCN: 521999CF003168XXXXNO OBTS Number
REF No.: 9903168CFANO - C —_—
SENTENCE
(as to Count 1 )

The defendant, being personally before the court, accompanied by the defendant’s attorney of recard,
STACEY M SCHROEDER, Assistant Public Defender, and having been adjudicated guilty, and the court having
given the defendant an opportunity to be heard and to offer matters in mitigation of sentence, and to show cause
why the defendant should not be sentenced as provided by law, and no cause being shown,

and the court having previously entered 2 judgment in this case on November 10, 1999 now resentences
the defendant.

It Is the Sentence Of the Court That:

The Defendant is committed to the custody of the Department of Corrections.

Unless otherwise prohibited by law, the Sheriff is anthorized to release the Defendant on electronic monitoring
or other sentencing programs subject to the Sheriff’s discretion.

To Be Imprisoned:
The Defendant is to be imprisoned for a term of 50 Years.
SPECIAL PROVISIONS
By appropriate notation, the following provisions apply to the sentence imposed:
Mandstory/Minimum Provisions:

Firearm (10-20-Life) It is further ordered that the 3 Years minimum imprisonment
Destructive Device provision of 775.087(2), Florida Statutes, is imposed.
Capital Offense It is further ordered that the defendant shall serve no less than

40 years in accordance with 775.082(1), Florida Statutes,

Other Provisions;

No Contact Order 1t is further ordered that the defendant is prohibited from having
contact with the viciim, direcily or indirectly, including through a
third person, for the duration of the sentence.

(ICD-SENTENCE 2864641)
3
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THE COURT: Accepting responsibility?

THE WITNESS: Accepting responsibilities.

THE COURT: Anything else?

THE WITNESS: That's it, sir.

THE COURT: Did my questions cause either the
state or Defense to have any questions?

MS. SCHROEDER: No.

THE COURT: State?

MR. ELLIS: No.

THE COURT: May this witness be excused?

MS. SCHROEDER: Yes, Your Honor.

MR. ELLIS: Yes.

THE COURT: Thank you.

Defense, you may call your next witness.

MS. SCHROEDER: Now I will call Dr. Valerie
McClain.

THE COURT: Dr. McClain.

THE BAILIFF: Step this way. Stand right here.
Face the clerk. Raise your right hand to be sworn.
(Thereupon, the witness was duly sworn con oath.)

THE BAILIFF: Come have a seat up here. Adjust
the mic. Speak in a loud and clear voice for the
Court.

THE COURT: You may proceed, Counselor.

DIRECT EXAMINATION
1/13/2017 State of Florida v. Desmond Baker H
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BY MS. SCHROEDER:

A. Certainly.
M-C-C~L-A-I-N.

Q. And can you
education?

A. Certainly.

MR. ELLIS:

THE COURT:

THE WITNESS:
MR. ELLIS:
THE WITNESS:

THE COURT:

THE WITNESS:
BY MS. SCHROEDER:

Q. Do you have

forensic psychology.

Q. And are you

A. Yes.

Q. And is that

Q. Can you begin by stating your name.

to her qualifications.

psychology or psychiatry?

mitigation in this case. Okay. Thank you.

A. I do. I specialize in neuropsychology and

of adolescent brain development?

Dr. Valerie R. McClain,

describe for the Court your

I received my bachelor's ==

Judge, we could -- I will stipulate

And she's an expert in the field of

It's psychology.

I will stipulate.

Thank you, State.

You are qualified to testify as to

Thank you.

a specialty or a subspecialty?

familiar with the signs or the study

independent of the Supreme Court

1/13/2017 State of Florida v. Desmond Baker
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decision in Roper, Graham, and Miller?

A. Yes.

Q. In conjunction with the Supreme Court decisions
in Roper, Graham, and Miller?

A. Yes.

Q. In the course of your practice with forensic
psychology, have you ever been called upon to specifically
do reports or competency evaluations of juveniles?

A. Yes, frequently.

Q. As well as adults?

A. Yes.

Q. Were you called upon by the Defense to do an
evaluation of Mr. Desmond Baker?

A. I was.

Q. And before you initially met Mr. Baker, were you
provided any materials?

A. I was.

Q. What sort of material were you provided?

a. I was provided the Indictment for his charges
and the charges immediately proceeding the count of
murder. I was provided with the DOC records, including
his disciplinary reports.

I was provided with certificates and awards of
accomplishment while he was incarcerated. I was provided
with his academic records, including the IEPs mentioned

1/13/2017 State of Florida v. Desmond Baker
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earlier.

I was also provided with a list of the witnesses
that testified today and some additional witnessers. I
was provided with the Motion to Suppress. I was provided
with the transcript regarding the final statements in the
hearing. The initial --

Q. Trial?
A. -- trial.

I was provided with a 3.850 transcript involving
Anne Borghetti and Attorney Jordano. I was provided with
the Summary of Findings from the expert Ron McAndrew, a
jail and prison consultant, with specific regard to the
DOC record for Desmond Baker concerning an evaluation of
his disciplinary record in DOC.

I was also provided with his drawings that I
actually downloaded. His mother provided those to me upon
my request to the defendant to provide them to me.

I was provided with a certificate that he
achieved while he was waiting for this hearing, a
completion of PAR program. He completed six -- I believe
it was 6/6/16.

And I think =~ I'm just trying to see if I am
missing anything. I would say the only other thing is
just the actual articles, the Miller and Graham articles.

Q. Did I provide you also with the amicus brief

1/13/2017 State of Florida v. Desmond Baker
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from Miller?
A, Yes.

Q. And that would be what I call the 46 Academics

brief?
A, That's correct.
Q. And the American Medical Association?
A. Yes.
Q. And the American Psychological Association?
A. Yes.
Q. Were you aware of those studies independent of

being provided those briefs, or did those assist you in
your testimony?

A. I was aware of them.

Q. Were you also provided with the standards for
sentencing under 921.14017

A. I was.

Q. Okay. And based on all of the material that you
were provided, did you have a chance to review those
before meeting with Mr. Baker?

A. I did.

Q. And I think some of them you mentioned you got
during the course of your evaluation of Mr. Baker?

A, Yes. BAnd I want to be very specific, the
documents that I received following initially meeting with

the defendant, the document afterwards would include the

1/13/2017 State of Florida v. Desmond Baker
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evaluation or summary by Ronald McAndrew of the DOC
Disciplinary Record. The PAR certificate was received
afterwards.

Communication with some of the other witnesses
occurred by phone prior to today. I alsc spoke with his
biological mother today, and also Julius Roberts. So
those materials were received afterwards, and the
drawings.

Q. Okay. How many times did you meet with Mr.
Baker?

A, I met with him on three occasions.

Q. And based on your meeting with Mr. Baker, your
interviews of the family or other witnesses, your review
of the written materials, the medical records, the school
records, et cetera, are you prepared to discuss any
findings that you have related to the criteria 921.14017

A. Certainly.

Q. Okay. And did you prepare a report in this
case?

A. I did.

Do you have a copy of the report for the Judge?
I do.
Could you present that to His Honox?

I would be glad to.

v ¥ O ¥ O

One of the things that was discussed in Miller

1/13/2017 state of Florida v. Desmond Baker
1050

AvaM



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 116

in prior cases was that juveniles have diminished
culpability and better prospects for reform. That was one
of the bases for which Miller, Graham, Roper found that
children were constitutionally different for purposes of
sentencing.

Did you find specifically to Mr. Baker prospect
for reform?

A. Tes.

Q. Okay. And is that based on things that were
occurring prior to his incarceration or just things that
occurred subsequent?

A. Actually, both.

Q. Okay. Can you explain to the Judge.

A, Yes, I can. First off, it was clear to me in
reviewing his academic records that, number one, he -- his
intelligence is in the average range. There's been
testing done, and it was noteworthy to me is that he does
have average intelligence, which I think is important in
terms of predicting rehabilitation and momentum forward.

I also saw that, even though he had adverse
circumstances early on in his development, when he was
placed in a structured program in EMH classes with
supportive teachers -- and I went into detail with the
teacher about the type of support and the progress, but he

showed progress.

1/13/2017 State of Florida v. Desmond Baker
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And he moved from being staffed full-time in
those classes to basically not having to be in those
classes. Even though he was labeled EH, emotionally
handicapped, he actually made significant progress with
that structure.

I also found it was important that he wasn't one
that was acting out aggressively, but rather crying and
more withdrawn.

Q. More internalizing?

A. The pattern that he's had is to go into himself
and not disclose. To keep things to himself and to
internalize responsibility for things. Some of the early
testing helped to identify what those vulnerabilities
were, including very low self-esteem, basically feeling --
blaming himself, feeling responsible for situations.

They also noted poor ego strength, excessive
dependency, low self-esteem, poor impulse control, and
those issues were worked through during that period of
time from sixth to eighth grade.

Q. You mentioned they mentioned, so you're relying
on the school records?

A, These school records document objective testing
that was done that identified these issues independent of
the teacher's report. They were actually (inaudible)

evaluated, meaning with testing.

1/13/2017 State of Florida v. Desmond Baker

1052
A\




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 118

Q. So your opinion is not based on anything that
Mr. Baker told you at age 33? These were tests that were
done when he was, for example, age 67

A. That's correct. That's correct.

Q. And I'm sorry, I didn't mean to interrupt you
about anything else that you observed that --

A. Well, what I was drawing a distinction to was
pre-incarceration and post incarceration or during
incarceration. And I think it is important because, in
talking with the defendant, I noted that he had taken
advantage of the courses that he could take and try to
gain some educational furtherance, such as getting his
high school diploma. He was incarcerated from the time he
was in 9th grade, but he was able to obtain his high
school diploma.

And even just prior to him being incarcerated,
it was amazing to see the level of performance he could do
in his academic work while he was awaiting sentencing. 1In
other words, the scores were very high. They were above
average.

So I think that similarly he pursued that and
got his high school diploma while he was incarcerated. He
also took courses in FEMA. That's a FEMA Professional
Development Series that he completed in 2012.

Q. Those are correspondence courses?

1/13/2017 State of Florida v. Desmond Baker
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A. Yes. Also, he took courses in black history and
women's history activities, American sign language, keys
for successful living and reentry program. He took anger
management. Domestic violence classes.

And again, I already noted the Certificate of
Completion for the PAR program that was done while he was
awaiting the sentence.

So I think there's definitely evidence to
suggest, in my opinion, that he is capable of applying
himself and utilizing his skills.

Q. Okay. I want to bring you to another quote from
the Miller case, Children have a lack of maturity and an
underdeveloped sense of responsibility leading to
recklessness, impulsivity, and (inaudible) risk taking.

Did you find that to be true when you were
evaluating Desmond Baker and his circumstances?

A, Portions of that, yes.

Q. Can you explain?

A, Yes, I can. It was already noted, as I stated,
in the formal testing that was done, there was
difficulties for Mr. Baker and it was poor attention, poor
impulse control, withdrawal, excessive dependency,
anxiety. 8o it is, I think, parallel to some of what you
are discussing with poor impulse control, difficulty

regulating his behavior.

1/13/2017 State of Florida v. Desmond Baker
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Now, based upon his history, beginning as an
infant and a toddler at two years old, he was shuffled,
basically, back and forth between his biological mother
and father. It has already been stated by the biological
mother some of his difficulties, and there were identity
issues as well.

I also see, in reviewing the data provided and
in talking to the mother, how there was a -- 1 would call
it frustration and inner anger in Mr. Baker leading to, I
think, more withdrawing, running away, as she's mentioned,
and as we see prior to these offenses, as Mr. Roberts
talked about, Julius Roberts, who was his mother's
boyfriend, that he is basically impulsive, he is spiraling
out of control, if you will, and I definitely think it is
that age where that would occur with the adolescence.

0. Okay. Another quote from Miller, Children are
more vulnerable to negative influences and outside
pressure, including from their family and peers, and they
have limited control.

Did you find those kind of circumstances in Mr.
Baker's situation?

A. T did. And I think it also was borne out in his
placement in the EMH classes.

Q. And specifically regarding peer influence, you

heard testimony today about Eric McTier being two years

1/13/2017 State of Florida v. Desmond Baker
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older, approximately, and having a history in '97, as well
as 1999.

So would you think that Mr. McTier had some
influence in these events?

A, Well, I think I would even go historically back
further. Based upon the objective testing that was done,
it already identified the fact that he was seeking to
please others, if you will. That because of his excessive
dependency, he was already very vulnerable, even at a
younger age.

But I think that it became proncunced as he was
developing and then, unfortunately, alienating from his
family. Even though family was there, I think he was
moving away from family, partly, in dealing with some of
the adolescent feelings, but also just the difficulties
with the anger that he felt, difficulties with impulse
control, and being more vulnerable to peer influence.

0. And at that period of time, age 15 and onward,
is that a period where adolescents are known to try to
seek out or try on new identities?

A. Certainly.

Q. Okay. And especially here, when you say there
are already identity issues in the home, does that make

sense that he would go gravitate towards this other group

rather than his family?

1/13/2017 State of Florida v. Desmond Baker
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A. Well, I think it is clear from listening to some
of his mother's statements about even basic -- and I want
to be very proper about this -- but the basic color of the
body, the skin. Being told that your mom is white, you
know, you're not == that's not your mother.

There's already some blatant statements about
him being somehow the odd man out, if you will. And I
thought it was interesting the term "black sheep," so to
speak, because he felt that his color was darker than mom
and, for that reason, felt uncomfortable. We talked about
that when I interviewed him.

But it does make it very difficult, when you
have that type of situation, to develop the stable
identity, especially when you have already been very
fractured at an early age between the shuffling back and
forth between Mom and Dad, Dad taking him, but then
ultimately dumping him back on Mom's porch.

Q. And even though we've heard testimony from Ms.
Zwirm about how he did make progress in the emotionally
handicapped classes, is adolescence a period of time where
it's a smooth trajectory, or are there some stumbles along
the way?

A, There are definitely stumbles and much, I think,
has to do with the nature of the support structures in

place. And I'm talking about not just, you know, safety,

1/13/2017 State of Florida v. Desmond Baker
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security of the home, but the caregivers, those people
that a developing child is attaching to.

Q. Okay. And as part of your review of the school
records, did you have a chance to review the IEP from the
fall immediately preceding his running away?

a, Yes.

Q. That would be the fall of 19987

A, That's correct.

Q. And at that point, were you able to see -- was
he still on that trajectory as when he left Ms. Zwirm's
class or had he fallen apart?

A. No, it was actually quite the opposite. It was
like sliding down a mountain or falling off a cliff.
There were noted difficulties in his willingness to
complete assignments, there were difficulties with him
running away, family difficulties were noted. So he was
definitely not performing in school like he was capable
of.

Q. Pardon?

A. He was not performing like he was capable of.
He was failing.

Q. So that is immediately preceding the events of
December and January of 19997

A. That's correct.

Q. Now, based on the brain science, the Supreme

1/13/2017 State of Florida v. Desmond Baker
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Court in Miller said that based on the findings of
transient proclivity for risk (inaudible) consequences,
those are things that are developing in certain parts of
the brain during adolescence, correct?

A. That's correct.

Q. Can you explain to the Court what the
neurological processes are ongoing through the
adolescent's brain?

A. Yes. Very simply, what occurs is initially in
childhood development there's an excess preduction of
neuro cells, if you will, and then what starts to happen,
what we call the grey matter of the brain starts to be
pruned out, much like a tree that's overstuffed with
leaves and branches, so the grey matter starts to get
pruned out and replaced with what we call white matter, a
myelin sheath that speeds -- it allows the neurons to move
faster and more effectively to areas of the brain.

It is like paving a dirt road, if you will. It
allows the cars, for instance, to speed forward much
faster and not to be as bumpy, but it also affects those
areas of the brain in the frontal lobe, prefrontal cortex
and the frontal lobe, so those are areas of planning,
judgment, anticipating consequences, higher-~level skills,
in other words, and even moral judgment improves, and it

is facilitated by this neurologic development.

1/13/2017 State of Florida v. Desmond Baker

1059

MRS




[

s W N

19
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

Page 125

Q. Okay. And that is an ongoing process up until
about what age?

A, Well, it is ongoing even up until, like, 22, 23,
all the way up to, like, 25 years old.

Q. So for a 15-year-old, he would have up to 10
years left of neurological development?

A. Yes.

Q. And is there a difference between anything that
you've just described and what is commonly referred to as
"executive function"?

A. No. It is included in what I've just described.

Q. And in locking at Mr. Baker, by speaking with
him, and speaking with his other family members, were you
able to come up with any diagnostic impressions?

A. I was.

Q. Okay. What sort of diagnoses were you able to
make?

A. T think first and foremost, he has struggled
with depression, major depression recurrent. And what
that refers to is periods -- distinctive periods during
his life where he was effected by changes in his mood for
a period of time, a withdrawal from others, isoclation, low
self-esteem, and that's reflected in the early records,
the testing that was done objectively, but also in his

self report to me in what was happening in his

1/13/2017 State of Florida v. Desmond Baker

1060
A DA




= W N e

~ o W»n

i0
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 126

relationship with his family, in his feelings about
himself, and the struggles that he's had.

I also diagnosed him with post traumatic stress
disorder. He was subject to physical abuse by his
stepmother and observed domestic violence between his
biological father and the stepmother. And I think for him
it affected him very deeply. And he does still have
symptoms of post traumatic stress disorder.

He is very hypervigilant, meaning he watches his
environment. He has difficulty sleeping and tries to
maintain distance from situations that might cause
problems or be perceived as threatening.

He also does maintain a high level of
physiological arousal, meaning, kind of like muscular
tension, if you will. And we did talk about that at
length.

I diagnosed him also with reactive attachment
disorder. That is a disorder that is given to children
and subsequently to adults, as even when they grow up,
where there has been a lack of predictive supports in his
life and a difficulty relying and predicting those support
system and attachment figures.

It causes them to become more irritable,
anxious, and to isclate, if you will, from those sources

of support. It also makes it very difficult for the
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individual with this disorder to avail themselves of
support.

Q. So even though the family might have been
supportive and loved him, he might not have perceived it
himself?

A. He may have perceived it, but be unable to trust
it. B8So it just depends upon the person, but in the
testimony or the statements made by Julius Roberts where
he sees him in the store and he says you need to come
home, you need to come home, where he is trying to
intervene and get him to come home and he is not ready to
come home.

In that moment, in that frozen moment, there's
an opportunity for him to come home, but he's not ready.
And I think part of that has to do with that reactive
attachment disorder of not knowing what is safe, what can
I trust. It makes it very difficult. It almost makes the

child or the teen their own worst enemy in some ways.

Q. And I see also some substance abuse?
A, Yes.

Q. Diagnoses?

A. Yes.

Q. And that's based on your evaluation of the

medical records from the jail?

A. It's based upon my records of talking also with
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the defendant about his substance abuse. And it's
interesting, before I discuss that, that from all of the
witnesses that have testified for Defense there was not an
awareness of these problems there. There was not an
awareness of his substance abuse. It was as if there was
a part of him that was kept from them, compartmentalized.

He was actually using marijuana as early as
fifth grade on a regular basis and it progressed to a very
rapid use of it. There was also use of alcohol. He
actually began drinking daily at the age of 13, and
including excessive use of liquor.

So there was definitely a substance abuse
problem brewing, and I think affecting his behavior and
his choices, as well.

Q. You also mentioned cocaine use?

A. He did. My understanding was that it was
combined with the marijuana. For instance, the cocaine
was used in a blunt, if you will.

Q. And in your report you mentioned, or you have
those all in parentheses in remission?

A. Ceorrect.

Q. And is that only because he is incarcerated, ox

are these substances still available in correctional

facilities?
A, Those substances can be available in
1/13/2017 gtate of Florida v. Desmond Baker
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correctional facilities and certainly have been found to
be in the defendant's possession. At one point he did
have a DR for a possession of marijuana in 2003.

Q. You were able to do a mental status exam with
Mr. Baker?

A. That's correct.

Q. Tell us about his mental status.

A, Mr. Baker was able to tell me where we were at,
the purpose for the evaluation. He was oriented to
person, place, time and purpose. His thought processes
were very clear, very logical, very goal directed.

He didn't report any type of psychotic symptoms
or auditory or visual hallucinations. He did not report
any type of parancid thoughts. He wasn't presenting with

any suicidal thoughts or plans.

He -- the night of the homicide ideation, he did
indicate in the past he had some difficulty with his
temper, but that he wasn't presently having those
problems. He indicated that his appetite was good, but he
did have difficulty with sleep.

According to what he told me, he tries to
maintain vigilance and monitor situations and then gets
exhausted and basically collapses and passes into a very

deep sleep.

Q. So at this point would you -- he is obviously

1/13/2017 State of Florida v. Desmond Baker
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competent at this point in time?

A, Certainly.

Q. And as far as concerns, if the Court were to
eventually release him, what sort of recommendations would
vou make based on your mental status exam or the previous
history that you talked about?

A. Well, I think that it's very important to
consider the fact that he's been incarcerated for a
significant length of time. And I need to couch my
opinions about those recommendations with noting alsc his
progress while he's been incarcerated, and that includes
also a review of the disciplinary record and the summary
of that record by another expert.

I think that he has shown stabilization during
his period of incarceration. What I mean by that,
behavioral and emotional stabilization that goes to the
issue of compliance and the ability to comply with rules.

Now granted, this has been in a very
highly-structured situation. He's not on medication,
psychiatric medication. He doesn't present with a
psychotic thought disorder, where you would not be
concerned about not being compliant with his situation.

Q. You would not be concerned?

A. I would not be concerned with that.

Q. Okay.

1/13/2017 State of Florida v. Desmond Baker
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A, He has taken the PAR course recently. I anm
concerned, though, about continued participation in
substance abuse, like NA, if you will, Narcotics
Anonymous, or AA, just because I think it is one thing to
be in a structured setting (inaudible) and another thing
if you are released in the community.

He has taken some life skill courses related to
community reentry and anger management, but I still think
it would be important for him to have a continuation of
those skills.

The world has changed quite 2 bit in that period
of time since he's been incarcerated until the present.
And the coping skills required to deal with the demands of
society now are quite different. He's been in a situation
where his needs have been met, but will require him to, in
an honest way, begin to be productive as a citizen,

So I do think he will need some assistance with
developing further vocational skills, life skills, and
coping skills.

Q. I think we heard from one of the folks that was
in DOC that your time before you get released affects
whether or not you're allowed to participate in vocational
training.

So do you think that the Court should consider

the availability of vocational training when fashioning a
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sentence?

A. Well, I think that it is up to the Court what
they want to consider, but in terms of predicting how
successful he could be in terms of returning to the
community, obviously his ability to be gainfully employed
and pursue further education is going to be influenced by
whether or not he can prepare for that ahead of time.

Q. I think I'm bouncing around a little bit amongst
the criteria.

In your view of the records, including the
Miranda form or his written statement to the detectives at
the time of his interrogation, as well as any of the other
materials, were you able to comment at all on Factor 3 in
921.1401, his age, maturity, intellectual capacity and
mental and emotional health at the time of the event?

A. Well, I think that Jjust by virtue of his
chronological age and the fact that he was designated as
emotionally handicapped, it would go to the issue of the
immaturity and being, if you will, challenged.

Q. Okay. And on the Miranda form that they had
that Mr. Baker signed, the final question asking: Having
these rights in mind, do you wish to speak to us now?

Do you recall his response?

A, I do.
Q. What was his response?
1/13/2017 state of Florida v. Desmond Baker
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A. His response was "I guess so."

Q. So does that, again, speak to his maturity or
the comprehension of the situation that he was in at the
time?

A, I think so.

Q. And we've talked about Factor 4, his background,
including his or her family, home, and community
environment?

A, Correct.

Q. Okay. What about the effect of immaturity,
impetuosity, or failure to appreciate risks and '
consequences on his participation in the offense?

A. I think we talked about that.

Q. Okay. We talked a little bit about the peer
influence as well?

A, Yes.

Q. The prior criminal history, you were made aware
of the other concurrent crimes and sentences he received?

A. That's correct.

Q. And because he had other offenses, maybe a week,
two weeks, or around the weeks leading up to the homicide,
does that in any way discount the progress that he's made?

a. No.

Q. Okay. So the juvenile brain continues to

develop regardless of what kind of prior record they have?

1/13/2017 State of Florida v. Desmond Baker
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A. Yes. And there is no hard and fast rule about
that. Each individual must be evaluated as an individual.
But in general, if -- barring other factors, like acute
traumas, you would expect development to proceed as
planned in the average individual who doesn't have some
trauma to the brain or something major happened.

Q. Okay.

A. So you would expect, definitely, that his brain
development would progress. And in Mr. Baker's situation,
there is no type of head injury that I saw in review of
the materials, any type of stroke or medical conditions
that would have impacted or traumatized his brain.

Q. So at this point we are past the point where the
adolescent brain had developed?

A. Yes.

Q. And I think given the diagnoses that you have
and the recommendations that you would have for him to
continue his maturation and successful reentry into the
community, have we discussed the factors that you have
evaluated him for?

A. Yes.

MS. SCHROEDER: A moment to confex?
THE COURT: You may.

BY MS. SCHROEDER:

Q. Dr. McClain you mentioned that you referred me

1/13/2017 State of Florida v. Desmond Baker
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to Ron McAndrew, and you said that he is a corrections

expert who reviews the DR history?

A. That's correct.

Q. Okay.

A, He is an consultant for corrections and for the
jail.

Q. He is a former warden at Florida State Prison

and that sort of thing?

A, That's correct.

Q. Okay. And based on the DR history, the
discipline record history that was provided, did he
indicate to you that there's any contraindications based
on that DR history?

A. No. No. He indicated that he had undergone a
period of adjustment. He appeared to stabilize and he
made excellent progress.

MS. SCHROEDER: I know, Your Honor, that we've
talked about the medical records and the certificates
that he's earned and the school records, which have
already been introduced.

I also have -~ let's see. The CD for
Mr. McAndrew -- and I don't know if the State would
ocbject to those going into evidence now?

MR. ELLIS: I have no objection, Judge.

THE COURT: All right. Are those marked for

1/13/2017 State of Florida v. Desmond Baker
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identification?
MS. SCHROEDER: The CD for Ron McAndrew is
marked as Defense Exhibit 6.
THE COURT: All right., It shall be admitted
without objection.
MS. SCHROEDER: The certificates that
Dr. McClain referred to, Defense Exhibit 4.
The medical records from Pinellas County Jail
are Defense Exhibit 3.
And Judge, Your Honor I think that I've
discussed it on the cross of Investigator Schock and
now on the direct of Dr. McClain, the criminal
history of Eric McTier. Those Judgment and Sentences
are Defense Exhibit 7.
THE COURT: Any cobjection to any of this?
MR. ELLIS: No, Judge.
MS. SCHROEDER: I think I already introduced the
certificate, correct?
BRY MS. SCHROEDER:

Q. Were you able to review a letter that had been
written by the defendant?

A. I did.

Q. Okay. And that was a letter to the next of kin
to be presented to the Court?

A. That's correct.

1/13/2017 State of Florida v. Desmond Baker
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Q. Did you have any impressions from that letter
regarding maturity or rehabilitation?

A. With regard to the content of the letter and the
structure of the sentences, if you will, just the emotion
conveyed in it, I think that, based upon my discussion
with the defendant, I was able to identify when that
letter was written.

After being asked about it in deposition, it
occurred approximately three years age and was an ongoing
thing that he addressed in himself and modified and
progressed in the letter. I think it is genuine in
content.

And in talking with the defendant and observing
him facially and visually as I was talking about the
letter, I think he is genuinely remorseful.

MS. SCHROEDER: For the record, that's Defense

Exhibit 5.

THE COURT: O©Okay. Any objection to any of

those, Counsel for the State?

MR. ELLIS: No, Judge.

THE COURT: Okay. They all will be admitted

without objection.

MS. SCHROEDER: There were some things that we

had pulled from the original trial. The photographs

that were introduced in trial, State's Exhibit 24,
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are now marked as Defense Exhibit 12. I'm sorry,
it's a composite.

State's Exhibit 2 for the trial is now Defense
Exhibit 12A.

State's Exhibit 2C from the trial is now Defense
Exhibit (inaudible}).

State's Exhibit 2D for the trial is now Defense
Exhibit 12D,

State's Exhibit 2E is now Defense 12E.

State's Exhibit 2B is now Defense Exhibit 12B.

They need to be reentered intoc evidence for
purposes of this hearing.

THE COURT: If State is not objecting, they are
all admitted.

MS. SCHROEDER: The fingerprint previously
introduced at the trial as State's Exhibit 3 is now
Defense Exhibit 13.

The Miranda form was previously introduced at
trial as State's Exhibit 5 and that's now Defense
Exhibit 9.

The written statement to Detective Noodwang from
Mr. Baker was previously admitted as State's Exhibit
6 and is now Defense Exhibit 10 for purposes of this.

And the photographs of the decedent previously

entered as State's Exhibit 8A, B, and C at trial in

1/13/2017 State of Florida v. Desmond Baker
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'99, are now Defense Exhibit 11A, B, and C.

I think that is all that I have for now, Your

Honor.

THE COURT: All right. Cross-examination.
MR. ELLIS: Yes, Judge.
CROSS-EXAMINATION
BY MR. ELLIS:

Q. Doctor, you indicated that your diagnostic
impregssions of the defendant had six different Axis 1
issues?

A, That's correct.

Three of those you said were in remission?
Those would be the substance abuse issues.

Alcohol, cocaine, and cannabis?

>0 ¥ 0

That's correct.

Q. The other three, major depressive recurrent,
post traumatic stress disorder, reactive attachment
disorder, are -- I'm not sure what the word is currently,
existing?

A. I think that there are components of the
attachment disorder and post traumatic stress disorder.
The depression comes and goes for Mr. Baker, but I'm not
comfortable with it being in complete remission, nor am I
comfortable with the others being in remission.

Q. And you would agree he needs counseling?

1/13/2017 State of Florida v. Desmond Baker
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A Absoclutely.

Q. He's got no counseling?

A That's correct.

Q. Okay. 1Is counseling available in the Department
of Corrections?

A. Not to my knowledge.

Q. Okay. And you would suggest he gets this
counseling before he is released?

A. I would recommend that he definitely have some
counseling.

Q. And how long would you suggest that he get this
counseling prior to any release, if he is going to be
released?

A, I would certainly think that it would be
important whether it is through pastoral counseling,
spiritual counseling, whatever is available in DOC, that
he participated in it. I would say he is going to need it
to understand more how to cope with his feelings, how to
cope with trust issues in a personal relationships. It is
going to take, I would say, if it is within DOC, at least
a year and then ongoing.

Q. But you indicated that you don't believe this
counseling is available to him in DOC?

A. Per se, as far as signing up for a therapist

with DOC, not to my knowledge. As far as alternatives,

1/13/2017 State of Florida v. Desmond Baker
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such as pastoral counseling, possibly that would be
available. I'm not sure that the facility where he is at
whether or not there are counselors, but typically mental
health counseling such as you would receive with a
therapist is not available.

Q. You said he thrives when he has structure?

A. He does.

Q. And he had structure in the middle school
classes, that's why you believe he has thrived at that
point?

A, It is based upon at that point in time, yes.

Q. And he has structure in the Department of
Corrections?

A, That's correct.

Q. When he doesn't have structure, bad things
happen?

A They have in the past, yes.

Q. And the past is predictive of the future in most
cases, wouldn't you agree?

A, I don't know that I would agree with that
because we are talking about a period in his life where
he's an adolescent, a juvenile. I think it is different
as you move into adulthood because of the brain
development and alsc looking at the span of years and
what's occurred.

1/13/2017 State of Florida v. Desmond Baker
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So in other words, if you look at his age now,
which is 13 -- or 33, and he was incarcerated, roughly, at
age 15, you're talking about a majority of his life now
it's been within the Department of Corrections.

So if you are looking at his progress, his
evolution, it would be based upon DOC, what he has done in
DOC. And he has shown excellent progress, based upon the
review of his disciplinary record, based on the review of
his certificates.

Q. His disciplinary records, how many DRs were
there?

A. I believe that there were 17 total.

Q. From when to when?

A. They began in 2000 and the last one was in March
of 2014.

Q. And what did they include?

A. They included several --

Q. I mean, if he had several for the same thing,
you can just put it --

A. That's what I -~ okay. Discbeying a verbal
order, it looks to be approximately four or five of those.
Possession of contraband was a small Sony radio.
Unauthorized area -- being in an unauthorized area.
Failure to comply with laying down during count. There

was also another failure to comply, so two of those

1/13/2017 State of Florida v. Desmond Baker

1077
AVD)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 143

failure to comply with laying down during count -- three.

Then a possession of a cell phone. And there

was also one for masturbation.

Q. You indicated that he got a PAR certificate

while in the county jail?

A, That's correct.

Q. In June of last year?

A, Correct.

Q. At the time all of these proceedings were
pending?

A, That's correct.

Q. And you indicated that he would need NA or AA?

A, Certainly.

Q. Is NA and AA available in the county jail?

A. It is.

Q. Ras he taken those courses or availed himself of

those courses?

A, I don't believe he is currently involved in NA

or AA. He has completed the PAR course.

Q. And his prior drug use was self reported?
A. That's correct.
Q. And that was your source of how you knew that he

had a drug problem?

A, Yes, sir.
Q. As you indicated, no one who testified -- no
1/13/2017 State of Florida v. Desmond Baker
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family members testified about drug use?

A. No. None of the family members testified about
the drug use, which was very surprising to me.

Q. Somewhat sophisticated to hide that from family
members; wouldn't you agree?

A. Well, sophisticated is one word for it. I found
it more concerning just from the standpoint of him not
being able to get the help that he needs at a point where

it could have made a big difference.

Q. He was not under the influence of drugs or
alcohol at the time he committed the murder?

B. Not to my knowledge.

Q. He was alone when he committed the murder?
A. That's correct.
Q. He was not under the influence of someone else

when he committed this crime?
A. Not -- another person was not with him, no.
MR. ELLIS: Nothing further, Judge.
THE COURT: Cross-examination?
CROSS~-EXAMINATION
BY MS. SCHROEDER:
Q. In reviewing the DR or Mr. McAndrew reviewing
the DR, is there anything that indicated violence?
A. No.

Q. And going to the self report; certainly you

1/13/2017 State of Florida v. Desmond Baker
1079

"S>



O 0 2 &6 o AaE W N

N NN N NN R M R MR O H R R
M b W N B O W B N nmox WN K OO

Page 145

talked to Mr. Baker about his substance abuse issues when
you were meeting with him, correct?

A. Correct.

Q. But also in the jail medical records when he is
being evaluated for placement and things, there are
references to drinking numerous cups of gin, the
marijuana, the cocaine usage, there's -- it is documented
back in 1999, correct?

A. Correct.

Q. So it is not just him saying something now in
2016/2017, there's documentation of it going back a
decade-and-a~half?

A. Correct. And typically that is through an
interview and through the self report of the defendant
that they would document that.

Q. Okay.

MS. SCHROEDER: Nothing further, Your Honor.

THE COURT: Recross?

MR. ELLIS: No, Judge.

THE COURT: Do Counsel mind if I ask the doctor

some questions?

MS. SCHROEDER: No objection, Your Honor.

THE COURT: State?

MR. ELLIS: No, Judge.

THE COURT: Dr. McClain, what's the essential
1/13/2017 State of Florida v. Desmond Baker
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difference, in terms of the defendant's brain
development, between the time he was 15 years old to
the present?

What were the major changes that -- physical or
otherwise that you were able to detect in your
analysis?

THE WITNESS: Your Honor, that's an excellent
question. And after my initial interview with Mr.
Baker it was quite clear to me, in talking with him,
that there was what I would call a clear ability to
analyze his own behavior, to add insight into his
past and how it affected his behaviors, his ability
to plan for his future was demonstrated during my
discussion with him, his understanding of why he had
gotten DRs while he was incarcerated and why that
stopped in 2014.

Basically, I think the areas of judgment,
insight, his ability to analyze situations was
evident. He was talking -- I asked him, for example,
how do you avoid getting into situations that will
get you into trouble?

He talked about a reflective pattern of standing
back. You know, monitoring his situation and staying
cut of situations where he could get into trouble.

There were just a lot of examples of what I think

1/13/2017 State of Florida v. Desmond Baker
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BY MS. SCHROEDER:

Judge. Would you call that coping skills? Are there any

other coping skills that you've seen Mr. Baker develop?

back to the Judge's question, the evolution of the brain.

would be an evolution from an adolescent brain of
impulsivity, inattention, poor self control and
insight into a much more developed brain, a much more
mature individual.

THE COURT: Thank you.

Does my questions cause either State or Defense
to have any additional questions of this witness?

REDIRECT EXAMINATION

Q. I'm not sure what you've just answered for the

A. I would call it —- I would actually -- going

THE COURT: Yeah, I was not talking about
(inaudible) behavior.

THE WITNESS: The Judge was referring more to
the bioclogical development of the brain or the
neurological development of the brain, and that's

what I was referencing.

Because of the areas of the brain, the developed
frontal lobe, the prefrontal cortex, the ability to
plan, understand, anticipate consequences, those
things, including judgment and insight, all evolve

and I definitely saw those components in talking with

1/13/2017 State of Florida v. Desmond Baker
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him.

BY MS. SCHROEDER:

Q. And to go to coping skills, when the State was
asking you about the diagnoses that are still ongoing =--

MR. ELLIS: I will object, Judge. I think that
is outside the scope of your question.

THE COURT: Well, when I ask a question the
floor is open to both sides to pick up on anything
-that they think is relevant. It is not my place to
question witnesses. I'm trying to clarxify the
testimony and give each side an opportunity to ask
that, and then give each side the opportunity to ask
questions that will (inaudible) issues that I need to
deal with for resentencing.

MS. SCHROEDER: Thank you, Your Honor.

BY MS. SCHROEDER:

Q. Since the Judge's question has prompted me to
think of other questions related to what Mr. Ellis had
asked you, you still have some diagnoses that you indicate
are not in remission and that are still ongoing?

A. That's correct.

Q. Mr. Ellis had talked to you about the fact that
you think he would still need counseling for those?

A. Certainly.

Q. And at this point you believe that alternative

1/13/2017 State of Florida v. Desmond Baker
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ways of counseling are available, such as through the
pastor or chaplaincy program?

A. Correct.

Q. But in the course of his maturation and dealing
with incarceration, has he developed coping skills that
would assist him in participating in that kind of
counseling to be better equipped for life on the outside?

A. Yes, he has, and I think it is reflected in some
of the courses that he took, as far as the anger
management, domestic violence course, life skills
development, those are ways of didactically acquiring
skills, much like he would do Bibliotherapy, you get a

self help book and you read it.

What I am more concerned about and the reason
I'm recommending counseling is because, for Mr. Baker,
because he was —- is and was a private person and the
family was not aware of things, I think it is very
important to have an anchor, a source that you go to
independently to talk to and disclose and problem solve
through issues.

Q. And are you aware as to whether or not DOC
provides any kind of exit counseling or exit referrals if
someocne is coming to their end of sentence?

A. Through my knowledge, from the defendants that

I've worked with, there has oftentimes been somewhat of a

1/13/2017 State of Florida v. Desmond Baker
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rupture or breakdown in the exiting process. And that.is
where one must be concerned because community entry can be
somewhat stressful.

Fortunately a positive predicter for Mr. Baker
is his tremendous family support that is evident in this
courtroom, in the courtroom. But again, I still think it
is important to have some independent structure in place
that he is accountable for. In other words, urine screen,
reporting to NA, AA, actively being accountable.

MS. SCHROEDER: Thank you.

THE WITNESS: Certainly.

THE COURT: State, any further questions?

RECROSS-EXAMINATION
BY MR. ELLIS:

Q. Between the age of a 15-year-old brain and a
33-year-old brain you said there's development. Are there
any studies indicating violence in 15 year olds and the
reoccurrence later in life?

A. There is no what I would call a research-based
predicative equation for that. It would be individual.

Q. And you're indicating that you think he could be
rehabilitated sufficient to be released from prison?

A. I'm indicating that I certainly think he can be
rehabilitated to be released from prison.

Q. But you can't say how long of a process that

1/13/2017 State of Florida v. Desmond Baker
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Valerie R. McClain, Psy.D.

Licensed Psychologist #PY0005178
P.O. Box 260878, Tampa, FL 33685-0878
Pager: (727) 508-4298
Email: vraemac@aocl.com

FORENSIC PSYCHOLOGICAL EVALUATION

NAME.: Desmond Baker

AGE: 33

DOB: 06/30/83

DATE OF EVALUATION: 12/05/16, 12/12/16

PLACE OF EVALUATION: Pinellas County Jail, Clearwater, Florida
REFERRAL

The defendant was referred for a confidential psychological evaluation. He was referred
by his Assistant Public Defender, Stacey M. Schroeder (Case No: 99-03168). Mr. Baker
was originally sentenced as a juvenile and has been incarcerated since that time. The
purpose of the present evaluation is to assess relevant factors for resentencing as defined
by Fla.Stat. 921.140,

TESTS AND PROCEDURES ADMINISTERED

1. Clinical Interview

2. Review of documents-Indictment, Trial transcript-closing arguments, Department of
Corrections Records including disciplinary records, awards and certificates, academic
records, 3.850 transcript, Motion to Suppress

3. Review of Statutory Guidelines for Resentencing, Amicus Briefs from Miller

4. Mental Status Exam

5. Phone interview with collateral witnesses

HISTORY AND BACKGROUND INFORMATION

According to documents reviewed by this examiner, the defendant was charged with First
Degree Murder and sentenced to a term of life. There were indications of significant
medical, psychiatric, and substance abuse issues. Regarding medical issues, Mr. Baker
was born full term and delivered by cesarean section. He walked alone at 1 % years of
age, used full sentences at 2 }; years of age and was toilet trained by 2 %5 years of age.
Regarding psychiatric issues, Mr. Baker was identified as having emoticnal and
behavioral issues in school. His mother sought counseling for him. Jail records indicate
he was placed on psychiatric observations and prescribed Elavil in 1999 at the time of the
event for which he is charged. He is currently taking no psychiatric medication.
Regarding substance abuse issues, Mr. Baker reported initial use of marijuana in the fifth
grade and progressed rapidly to daily use. He first used alcohol as a young child when it
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was given to him in a bottle. He later began drinking daily at age 13 years old including
excessive use of liquor. He tried cocaine at 14 years old in combination with marijuana
and used it occasionally.

Mr. Baker is not married and has no children. He reported his parents lived separately
and he was raised by his father and stepmother at age 2 ¥ years old. His biological father
took him from his mother and he had occasional contact with his mother until the age of
5 years old when he was placed with his mother. He frequently resided with his ~
grandmother and aunt where he was exposed to drug use. He has two step siblings, his
step-brother, LeVar and his step-sister, Sukina on his father’s side. He has three
biological siblings on his mother’s side and a step brother and step sister, He reported a
history of physical abuse as a child by his mother and step-mother including being beaten
with extension cords, belts and paddles. He also observed domestic violence between his
father and step-mother which occurred frequently due to conflict involving his custody
and visits with his mother. There was considerable verbal conflict between his step
mother and mother during times in which he was transitioned between his parents. At
times, he was not permitted to leave his father’s house and go to his mother’s house.

Mr. Baker was in his tenth year of high school when he was arrested. He obtained his
High School Diploma in 2001 while incarcerated. Records indicate he was placed in EH
classes. During his incarceration prior to sentencing in his case in 1999, he was in Drop
Out Prevention classes. Academic records reviewed indicated he had difficulty with
reading and behavioral problems as identified initially in 1989. Testing on the Burks’
Behavior rating Scale indicated elevations for excessive self-blame, excessive anxiety,
excessive dependency, poor ego strength, poor attention and poor impulse control.
Results were consistent with children who are anxious over real or imagined wrong
doings, worries about pleasing others, and feelings of inadequacy. His grades were
variable during his education and fluctuated between average and below average during
his education. Testing conducted in 1992 indicates his overall intellectual functioning
was in the Average range based on results from the WISC-III (FSIQ = 90). Achievement
results were in the average range for math, reading and spelling. He was noted to have
difficulty with esteem including a poor self image. Concems were raised regarding
acting out or withdrawal to express his feelings. His IEP dated 09/30/98 indicated he was
faiting all of his classes and having both academic and behavioral difficulties including
running away and isolating from his family. In a written assignment requiring him to
identify three words that describe him, he was unable to do so and indicated none. Math,
reading and geography assignments completed while in custody prior to sentencing
indicate average to above average performance.

MENTAL STATUS AND BEHAVIORAL OBSERVATIONS

Mr. Baker is a 33-year-old African American male who was seen in an examination room
at Pinellas County Jail. He was oriented to person, place, purpose, and time. His thought
processes were clear, logical and goal-directed. Speech and language were within normal
limits. He denied any history auditory or visual hallucinations, as well as any paranoid
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ideation. He denied any current or past suicidal ideation, intent, or plan. He denied any
history of homicidal ideation, intent, or plan, but indicated he has had difficulty with his
temper in the past. He reported his appetite is satisfactory but his sleep is variable. He
acknowledged periods of intrusive recollections of past abuse and hypervigilance in
situations in which he perceives a threat and is fearful of being hurt. He acknowledged
emotional distress about being physically and emotionally abused by his stepmother and
mother and feelings of abandonment by his father. Based on observations during this
interview, his academic and vocational background, his estimated intelligence level is
likely in the average range. Results from this evaluation can be viewed as a valid
indicator of his current level of functioning.

DIAGNOSTIC IMPRESSIONS

Axis I: Major Depression, Recurrent — 296.32
Posttraumatic Stress Disorder — 309.81
Reactive Attachment Disorder — 313.89
Alcohol Use Disorder (in remission) — 303.90
Cocaine Use Disorder (in remission) — 305.60
Cannabis Use Disorder (in remission) — 304.30

PROGRESS AND BEHAVIOR DURING PERIOD OF INCARCERATION

During his incarceration, he has achieved awards and certificates including American
Sign Language (2011), Black History and Women’s History Activities (2015), Anger
Management/Domestic Violence (2012), Keys for Successful Living and Re-entry
Program (2011), Financial Peace (2011), FEMA-Professional Development Series
(2012), and Certificate of Completion from PAR 06/06/16. His letter to the victim was
reviewed and reflects significant remorse regarding his behaviors and responsibility for
his actions. He obtained his high school diploma.

Review of his behavior with regard to DOC records indicates that during the period of

2000 until 2014 he received multiple disciplinary reports for failure to comply with
orders during count and for possession of contraband (cell phone, marijuana). No reports

were indicative of physical altercations.

INTERVIEWS WITH COLLATERAL WITNESSES

Tonya Felton (mother)-Ms. Felton indicated her son, Desmond Baker, had difficulties
emotionally coping with shifting between his father’s household and her own home. He
was frequently kept from visiting her related to his step-mother and father withholding
time with her. His biological father took him from her at age 2 years old and he remained
primarily in his father’s care except for visitation until the age of 6 years old, She
reported that Desmond was confused about his identify and the fact that he was darker
skinned than she and his siblings. Ms. Felton confirmed his self-report of abuse towards
him by his step-mother and observing physical abuse by his biological father towards his
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step-mother. She acknowledged he had difficulty in school and was in classes for
emotionally and behaviorally handicapped children.

Shari Konigsburg Zwim (teacher)-Mrs. Zwirn reported that Desmond Baker was her
student during his placement in EMH classes. She described him as emotionally and
behaviorally challenged initially. She reported he progressed well and by the end of 8%
grade was ready to be released from the EMH program. She indicated that his father was
not involved in his academic program during her tutelage. Desmond was frequently very
emotionally distraught about his relationship with his father and cried or withdrew into

himself,

Julius Roberts (stepfather)-Mr. Roberts indicated he was Desmond’s stepfather and
parented him during the period of 1995 through 1997. He described Desmond as bright
and actively involved in sports. He also stated that Desmond was on the Yearbook
planning team. Unfortunately, Mr. Roberts was involved in an accident in which he
sustained serious injuries. He was unable to actively play sports with Desmond due to his
injuries.

Diondre Tatem (childhood friend)-Mr. Tatem reported that Desmond excelled at sports,
particularly basketball. He also reported Desmond was good at academics, He described
him as a follower not a leader.

RELEVANT FACTORS FOR SENTENCING

As per Fla.Stat. 921.140, the following factors were considered in reviewing Mr. Baker’s
case.

1. Determination of sentencing through a hearing to determine appropriate sentence
for a term of imprisonment for life or a term of years equal to life

2. The following factors can be taken into consideration by the Court in making this
determination relevant to the offense and the defendant’s youth and attendant

circumstances as follows:

a. The nature and circumstances of the offense committed by the defendant

b. The effect of the crime on the victim’s family and on the community

¢. The defendant’s age, maturity, intellectual capacity and mental and emotional
health at the time of the offense — Mr. Baker was an adolescent when the
crime occurred. He was identified as a child needing special education and
emotionally handicapped services while in school. He clearly had emotional
difficulties as identified in his academic records. He was identified as having
low self-esteem, excessive self-blame, excessive anxiety, excessive
dependency, poor ego strength, poor attention and poor impulse control.
He experienced separation anxiety related to transitional periods in which he
was shifted back and forth between his father’s home and his mother’s care.

d. The defendant’s background, including his or her family, home, and
community environment — As noted above, Mr. Baker’s family structure was
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characterized by differences in disciplinary strategies and conflict between his
biological parents. He was noted to have poor ego development and difficulty
with socialization in social settings. Records indicate a history of dependency
on others, insecurity and anxiety.

The effect, if any, of immaturity, impetuosity, or failure to appreciate risks
and consequences on the defendant’s participation in the offense — Mr. Baker
was identified as having emotional and behavioral issues and placed in
Emotionally Handicapped classes. He was described as being dependent,
anxious, impulsive and lacking ego strength.

The extent of the defendant’s participation in the offense

The effect, if any, of familial pressure or peer pressure on the defendant’s
actions

The nature and extent of the defendant’s prior criminal history — Mr, Baker is
currently serving a life sentence which includes charges which occurred in
close proximity to his first degree murder charge including Burglary and
Armed Burglary.

The effect, if any, of characteristics attributable to the defendant’s youth on
the defendant’ judgment - As noted in the literature relevant to adolescence,
brain development and legal culpability, there are clearly issues in Mr.
Baker’s case with regard to youth and associated immaturity. The frontal lobe
area known as the prefrontal cortex which controls the brain’s most advanced
functions changes significantly during adolescence. The necessary pruning of
the gray matter to allow for increased myelination and expansion of the brains
operation occurs well into the early 20’s in young adults. Prior to and during
this process, those brain areas which govern impulsivity, judgment, planning
for the future, foresight of consequences and other characteristics that are
associated with culpability are significantly less developed. Research
suggests that the ages of 21 and later are more likely targeted ages in which
the necessary brain development has occurred.

The possibility of rehabilitating the defendant — Mr. Baker presents with a
history of consistently making progress in acquiring further education
including obtaining his high school diploma. He has multiple certificates for
courses and training he has pursued while incarcerated. He has had not
disciplinary offenses since 2014 and has had no major offenses involving

escape or violence.

SUMMARY AND RECOMMENDATIONS

Mr. Baker is a 33-year-old African American male who was referred for a confidential
evaluation to assess factors for resentencing in accordance with Fla.Stat. 921.140. Mr.
Baker presents with a history of noted progress during his incarceration with regard to
academic, behavioral, personal and vocational goals. He is of average intelligence and
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insightful regarding his mental health issues and developmental history contributing to
the offense for which he was charged and sentenced. Pending disposition of his case, it is
this examiner’s opinion that he will continue to make strides in his personal and career
goals. Mental health services are recommended to provide him appropriate social, coping
and life skills. He has specific goals of becoming employed, pursuing further education in
business and art, and is amenable to any other recommendations for rehabilitation.

Thank you for referring this client to me for psychological evaluation. This examiner
will gladly review any further documents regarding this case. If you have any questions
concerning this evaluation, please feel free to contact me by pager number: 727-508-

4298,

Valerie R. McClain, Psy.D.
Licensed Psychologist

LS
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STATEMENT OF THE CASE AND FACTS

L. THE REHABILITATION OF DESMOND BAKER

Over nineteen years ago, in January, 1999, Desmond Baker was a fifteen-
year-old homeless teenager with years of documented mental health problems. (T,
R427, 966, 974-975, 1240). Born in 1983, he had grown up torn between his father’s
and mother’s homes, where he saw domestic violence between his father and step-
mother who were fighting about him (R987); he was beaten by his stepmother and
father, (R986-987), and introduced to illegal drugs while staying with his
grandmother and aunt. (R399, 1241). He was told that his natural mother, with
lighter features, had stolen him from his “real” darker parents and that he did not fit
into his mother’s family. Desmond Baker frequently voiced that he felt he did not
belong. (R988, 1057). When Desmond was five years old, his father returned him
to his mother because the father claimed the child was ruining his marriage. (R987,
1241).

Desmond Baker’s adverse childhood and adolescent family life resulted in his
acquiescing to others, withdrawing, low self esteem, excessive dependency, poor
impulse control. (T751-752, 981, 988, 1052, 1055). He was placed in emotionally

handicapped (EH) classes in 4™ grade when he was 9 years old. (R427, 927, 988,
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1242). He eventually thrived in middle school with the support of the EH classes,
but when he got to high school things fell apart again. (R975-976, 1058).

In the fall of 1998, at the start of tenth grade, Desmond Baker was failing all
his school classes, refusing to complete assignments and was disruptive in class.
(R434-439). He was drinking several cups of beer and gin daily and smoking
marijuana seven times daily. (R521, 524). He ran away from home. (R989, 1007-
1008). His mother and step father did not look for the boy although he had been
missing for 30 days. (R989, 1007-1009) The stepfather ran into Desmond in a store
and tried to talk him into returning home, but the youth did not want to go back
home. (1007-1008). When this robbery homicide happened, the homeless teenager
was temporarily staying with Eric McTier, an older youth he had not known very
long. (T194, R967). McTier sold drugs out of the home. (T204). The firecarm used
in the robbery came from the McTier residence. (T201). Baker’s father was not part
of his regular life, and did not participate in any court proceedings. (R1003).

On January 18, 1999, fifteen year old Desmond Baker called a taxi cab at 4
a.m. (T196). Taxi cab driver Harry Bockman picked up Baker, who carried a .38
revolver that came from the McTier home. (T192, 201). When Baker brandished
the gun and demanded money, Bockman gave the juvenile $25 and grabbed for the

firearm. (R699). During a struggle over the gun, a single shot fired at Bockman.
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(R699). Desmond Baker ran away. (R699). Bockman called dispatch to say he was
shot and then died from the gunshot wound. (T192, 291-292).

Baker was arrested for Bockman’s death, and on February 11, 1999, he was
placed at the Pinellas County Jail. On June 1, 1999, he told jail personnel he did not
want to live any more. (R579-580). Baker was monitored and on June 2, 1999,
offered an antidepressant medication, Elavil, 100 milligrams daily, which was given
to the juvenile at the time of his jury trial and afterwards when he plead to other
felonies. (R562-564, 568, 579-580). !

On June 30, 1999, Desmond Baker turned 16 years old.

The teenager’s ability to understand and participate in a criminal justice
system he had never before confronted was limited. After the presiding judge, Judge
Downey, denied the defense motion to suppress on October 29, 1999, Baker was
seen crying in the court hallway. (R575). Jail psychology notes state the child’s
understanding of his case was that his lawyer “did some stuff — you know waivers
and stuff like that,” but he had not been found guilty of anything and returned to

court for sentencing for first degree murder. (R575). During the jury trial, the youth

1 Elavil is a drug the FDA now does not recommend for adolescents due to
numerous side effects, including confusion and suicidal thoughts. The current

dosage for adolescents is half of what Desmond Baker was given in 1999,
hitps://www.accessdata.fda.gov/drugsatfda docs/label/2014/0859665095,085969s5084.085968s096.085971s07
5,0859675076.085970s072Ibl.pdf

Jail records note only nausea as a side effect for Appellant. (R578).
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did not understand what was occurring or know hot to assist his lawyer. (R834-837,
839-840). He did not understand his right to testify, how the videotaped statement
would be used against him at trial, or how arguing for lesser offenses did not conflict
with his not guilty plea. (R833, 841-841, 844). His mother, Taunya Felton, had
testified at the suppression hearing that her son acquiesces to others and tells others
what he thinks they want to hear. (R751-752).

Immediately after the jury returned the guilty verdict in this case, Judge
Downey brought up plea negotiations in the teenager’s other pending case and
offered concurrent term of year sentences for the crimes. (T385, 388-389). Judge
Downey asked the child if he had talked to his lawyer and gone over the plea form
and if he understood “you’re entering a charge of plea on Counts 2,3, and 4, and the
other case is pending against you?” (T394-395). 2 Judge Downey said, “you
understand the sentence that I’'m going to give you is 20 years on one, 15 on another
one, 10 on another one, all running concurrent?” (T395). Next Judge Downey asked,
“And all running concurrent with the sentence I’m going to give you on the murder
case?” Then Judge Downey asked, “This is what you want to do to get these three

over with; is that right?” Sixteen-year-old Desmond Baker answered each question

2 The juvenile would not plea to one count because he stated he had not done that

crime, and the state later dismissed that charge.
4
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with a single word, “Yes.” (T394-395). Judge Downey informed the juvenile of the
maximum sentences of life applicable to counts 1 and 2, but not for the other counts
3 and 4. (T395-396). Judge Downey asked the child, “Are you currently under a
doctor’s care or taking any medication at this time? The teenager told Judge Downey
“I take a pill. . . some kind of depression pill or something.” (T396). Judge Downey
asked no further questions about the medication or its effects on the youth. Judge
Downey asked, “And you fully understand, as it relates to these cases, what’s going
on here this afternoon?” After the child responded, “Yes, sir,” Judge Downey
pronounced “I’ll find Desmond Baker alert and intelligent and understands what’s
going on here.” (T396).

During a hearing on a motion for post conviction relief, held before Judge
Nelly Khouzam, trial defense counsel testified that Desmond Baker was
“incompetent” in waiving Miranda rights and did not want to discuss the case with
her. (R798-807, 813). She did not know if he understood her trial strategy of seeking
a conviction for a lesser offense. (R798-807). Desmond Baker testified at the
hearing that he was not aware of what was taking place during the jury trial. He
heard and saw what was happening but did not comprehend the events. (R834, 839).
He did not understand how the videotape evidence would be presented to the jury

and what testifying at his own trial would involve. (R835, 844). He first learned he
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could testify when Judge Downey asked him during the jury trial if he wanted to
testify. (R835).

On December 1, 1999, Desmond Baker, still 16, entered the Florida
Department of Corrections to begin serving the rest of his life in prison.

In 2001, Desmond Baker, who had last completed ninth grade in 1998,
obtained his high school diploma from prison. (R623). He went on to complete the
following classes in 2011 and 2012: an American Sign Language class, the Keys 4
successful living and re-entry program, the “Financial Peace” class, a FEMA
Emergency Management Institute’s Professional Development Series, an anger
management and a domestic violence 12-week thirty-hour course. In 2015 he
par.ticipated in Black History and Women’s History activities held at Florida State
Prison. In 2016, he finished Operation PAR’s 10-week drug program, Expanded
Impact Education Sessions. (R623-658).

While in prison, Desmond Baker remained in touch with family and former
school friends, who later came forward to testify on January 13, 2017, at the
resentencing hearing about his personal development and maturity over the years.
His younger brother, Lavar Baker, began visiting Appellant after returning from
Marine tours of duty in Afghanistan. 1038-1039). Lavar Baker found his brother

changed, remorseful, and offered to be part of his support system outside prison.
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(R1040, 1044-1045). Cousin, Nicole Hunter, testified at resentencing that Appellant
had fallen in with youth who had no guidance, and he now had plans to obtain
mechanical skills and be a designer. (R 1019). Former classmate Latesha Fluker
saw him change from someone who was angry and stand offish to a mature wise
man who sent her graphics for t-shirt designs and who wanted to mentor kids to
prevent what he did from happening to others. (R1022-1023). Diondre Tatem knew
Desmond Baker from grade school and saw him again while they were both in
prison. Baker advised Tatem before release in 2010 to think before reacting, not to
be a puppet and to choose how to react to situations. (R1028). Angelo Valltos met
Desmond Baker at first in the Pinellas County Jail, where he saw Appellant as a
scared child. (R1030). Later Valltos saw Desmond Baker at Baker Correctional
Institution, (BCI) prior to Valltos being released in 2008. Valltos remembers being
a “loose cannon” in BCI initially, and was positively influenced by Baker, who
invited him to church with him. (T1032-1033). When Valltos asked Baker how
Appellant could remain so positive in such a negative situation, Baker responded,
“[b]ecause you are going home, I want to live through you.” (R1034).

Valltos testified that only inmates with sentences of five years or less were

able to participate in vocational training. Because of Appellant’s life sentence, he

ALY



could not attend classes, and was only able to do voluntary activities like attending
church. (R1032).

Desmond Baker wrote a letter, which psychologist Dr. McClain said he
thoughtfully and sincerely composed over a long time. (R1072). In the letter he
apologized to the Bockman family and to his own family and friends and asked for
forgiveness. Baker wrote,

It was not just Mr. Harry Bockman who passed because of my actions,

but also a 15 yr [sic] old kid I used to be passed also. I stand before

you today, not as a child, but as a man, a man who now understands

what disasters can result from the actions of a person who doesn’t think

about what he does or why he does it, but who now sees, no matter what

one does that there is always a consequence/result that is brought about,

to think about what one does before one does it. I did not intentionally

seck Mr. Harry Bockman’s life nor did it cross my mind to take his life,

but because I didn’t think about what I was doing, didn’t think about

what can or could happen what did happen was not something that I

ever thought could happen or could have prepared for.

(R659).

Dr. McClain, an expert in psychology with a subspecialty in neuropsychology
and forensic psychology, testified that at the time of the offense fifteen-year-old
Desmond Baker had poor impulse control and attention, withdrawal, excessive
dependency, anxiety and difficulty regulating his behavior. (R1054). Because he

was alienating his family as a means of dealing with anger and impulse control, he

was more vulnerable to peer influences from an older teenager like McTier, who
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then had more criminal experience. (R1056). In the Fall of 1998, just a few months
before the robbery happened, school records show Desmond Baker had completely
stopped the positive trajectory of the middle school days and “was like sliding down
a mountain or falling off a cliff.” (R1058).

Dr. McClain explained that the adolescent brain is physically unformed in
areas of planning, judgment, and anticipating consequences, and the youth had 10
more years of brain development to undergo when the offense occurred. (R1059-
1060). Judge Burgess asked Dr. McClain, “what’s the essential difference in terms
of the defendant’s brain development, between the time he was 15 years old to the
present?” (R1080-1081). Dr. McClain answered, “After my initial interview with
Mr. Baker it was quite clear to me, in talking with him, that there was what I would
call a clear ability to analyze his own behavior, to add insight into his past and how
it affected his behaviors, his ability to plan for his future was demonstrated during
my discussion with him, his understanding of why he had gotten disciplinary reports
while he was incarcerated and why that stopped in 2014. . . . There were just a lot of
examples of what I think would be an evolution from an adolescent brain of
impulsivity, inattention, poor self control and insight into a much more developed

brain, a much more mature individual.” (R1081-1082).
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Dr. McClain diagnosed Desmond Baker with having recurrent major
depression, post traumatic stress disorder from the stepmother’s abuse and the
witnessed domestic violence, and reactive attachment disorder from a lack of
predictive supports in his life. (R1060-1061). She also noted substance abuse
diagnoses in remission. (R1062-1063). A prison consultant and former Florida State
Prison warden, Ron McAndrews, concluded from Appellant’s prison records that he
had a period of adjustment which stabilized after which he then made excellent
progress. (R1070). Dr. McClain noted Desmond Baker had no disciplinary reports
for violent behavior, with 17 DRs over the years, mostly for not following
instructions. (R1077-1078). Dr. McClain stated Desmond Baker needs counseling
before he is released because he has been in prison for most of his life and he needs
to understand how to cope with his feelings and trust issues. (R1074-1077). She
testified there is no counseling of the therapeutic kind that he needs offered in Florida
prisons, and the state prison system has a breakdown in its exiting process. (R1085).
Dr. McClain stated Desmond Baker can be rehabilitated and did not state when.
(R1085-1086). She recommended he be accountable through urine screens and/or
reporting to NA/AA. (R1085). She noted he has “tremendous family support that is
evident in this courtroom.” (R1085).

II. THE CHARGE, THE JURY TRIAL VERDICT, AND RESENTENCING
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The indictment charges that Desmond Baker, “while engaged in the
perpetration of, or in an attempt to perpetrate the crime of Robbery, did shoot Harry
Bockman, a human being, with a firearm, thereby inflicting upon the said Harry
Bockman moral wounds, of which said mortal wounds. . . the said Harry Bockman
died. . .” (R46). Part of the evidence against him was a written statement he made
to the police in which he said, “I pulled the gun out and asked for the money so he
gave me $25 dollars the [sic] we reached for the gun and he started tussling for the
gun and then it went off. I hopped out the cab and raned [sic].” (R699). The state
called friends of Desmond Baker to testify about statements he made in their
presence about the robbery and shooting. The witnesses who testified about the
details Desmond Baker told of the robbery said the juvenile told them the cab driver
grabbed for the gun and the shot fired. (T194-236). Several youth witnesses stated
the teenager had laughed about the shooting. (T214, 226). In final closing
arguments during the jury trial, the prosecution argued for the murder conviction
based solely on felony murder and a lack of premeditation. (T327-328).  The
prosecution argued to the jury “It doesn’t matter whether he wanted to kill Harry
Bockman or not, whether this was an intentional killing or an accident.” (T328).

The jury verdict of November 10, 1999, found “The defendant is guilty of

Murder in the First Degree, as charged. We further find a firearm was used: [X]
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Yes.” (R67). Immediately after the verdict, the youth entered pleas to armed
robbery, armed burglary and burglary and was sentenced to twenty, fifteen, and ten
years concurrently for those offenses. (T396-397). At the same sentencing hearing
Judge Downey sentenced the juvenile to life in prison for the felony murder. (T398).
On May 21, 2014, this Court in Baker v. State, 138 So0.3d 1175 (Fla. 2d DCA 2014),
reversed the life sentence and remanded this case for resentencing under Miller v.
Alabama, 567 U. S. 460 (2012).

At a resentencing hearing held before Judge Burgess, the state argued
Desmond Baker should once again receive a life sentence based on the crimes he
admitted doing around the same time, but the state did not seek to preclude Appellant
from receiving sentencing review. (R386, 939-940). In seeking the maximum life
sentence, the state presented no evidence from Harry Bockman’s family. (R970).
The state presented no proof of Desmond Baker’s incorrigibility or of any
exceptional inability to change. The state did not enter into evidence the judgments
and sentences of any other felony cases, and only presented testimony from former
homicide detective, Robert Schock, briefly describing the other crimes. (R951-953).
The crimes described were a December 24, 1998 taxi cab robbery with a firearm, a
December 29, 1998 burglary of a home, and a January 5, 1999 armed burglary about

which Schock was uncertain who had the firearm. (R951-952). Schock had been
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the lead detective in the case at bar and described his view of the homicide facts.
(R946-951).

The defense filed a motion to declare section 775.082(1)(b)1., Fla. Stat.
unconstitutional and in violation of the Eighth Amendment because the minimum
40-year sentence violated Miller, (R107-115), and the state responded that the
applicable law which provides for a judicial review complies with Miller. (R131).
The defense moved to preclude the state from proceeding under Section
775.082(1)(b)1. on the grounds that the jury had not made the findings to make that
section applicable, as required by Alleyne v. United States, 570 U.S. 99 (2013)
(R305-309). The trial court sentenced Baker under Section 775.082(1)(b)1. (R401).

In pronouncing sentence, Judge Burgess told Desmond Baker directly, “Mr.
Baker, my decision was whether or not you should die in prison or whether you
should have a chance to walk free some day.” (R1097). Judge Burgess imposed a
sentence of 50 years imprisonment without any review. (R394-406).

Despite the lack of any dispute about the applicability of a review period, and
the lack of any state argument that the other felonies were previous offenses, the trial
court concluded, “The Court finds that the Defendant is not eligible for sentence
review under § 921.1401(2)(a), [sic] Fla. Stat., because of his previous convictions

for armed robbery and armed burglary in case CRC99-03285CFANO, these offenses
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having been committed in criminal transactions or episodes that were separate from
the murder committed in this case, notwithstanding the fact that convictions for those
offenses were entered on the same day as entry of the Defendant’s convictions
for murder.” (R401). (emphasis added).

In imposing the 50 year prison sentence without any review, Judge Burgess
found “The Defendant planned and prepared for his armed confrontation of
Bockman.” (R397). The trial judge noted Desmond Baker had twice called for a cab
“to make sure that his victim would arrive and be lured into the trap he had set.”
(R397). Judge Burgess concluded “The Defendant then shot Bockman at arm’s
length, striking Bockman in the chest, and later claimed that the gun ‘just went
off’when Bockman grabbed for it.” (R397). Additionally, the trial judge found, “The
Defendant’s actions after he shot Bockman also show remarkable callousness,
presence of mind, and more than a little forethought.” Judge Burgess noted that the
youth fled from the scene, “methodically” burned and discarded his clothing and
returned the gun to its owner, and that later in the day the teenager spent the $25 and
calmly bragged and laughed to friends about the shooting. (R398).

Judge Burgess did not mention the alcohol and drug abuse and found the
juvenile offender “was not physically or emotionally disabled and did not suffer

from substance abuse impairment or mental illness.” (R398). The trial judge stated
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that “although he had behavior problems, . . . he was mainstreamed in his schooling.”
(R398). Judge Burgess found “No credible evidence was presented to support the
notion that the Defendant so lacked the age, maturity, intellectual capacity and
emotional health as to mitigate his responsibility for his crime.” (R399). Concerning
Desmond Baker’s background, Judge Burgess described the youth as having “an
unstable home environment and lack of adequate supervision,” and that his “family
and known friends were generally supportive of him.” (R399). Regarding the impact
of Desmond Baker’s immaturity, impetuosity or failure to appreciate risks and
consequences, Judge Burgess found, “the Defendant appreciated the risks and
consequences of his actions.” (R399). The conclusion is based on the juvenile Baker
having done the other crimes before this offense, which Judge Burgess found to be
part of “an escalating pattern of violent criminality.” (R399).

The trial court found “the robbery that led to the murder was not committed
on an impulse but was the product of cool, reflective thought and detailed planning,
preparation, and execution.” (R399). The trial court also found “the murder of
Bockman does not appear to have been part of the Defendant’s initial plan,” but “was
always a foreseeable possibility” (R399). In analyzing the juvenile offender’s prior
criminal history, the trial court failed to note the offender had no prior convictions

or contact with the criminal justice system. (R400).

15

A\



Judge Burgess also determined that Desmond Baker’s judgment was impaired
by his youth, lack of a matured brain, low self-esteem, poor decision making, and
poor self-control. The trial court found also that youth’s judgment was affected by
older peers engaged in criminal activity and that the juvenile drew inspiration from
them. (R400). Judge Burgess concluded, “The age of the Defendant, combined with
his mental and emotional immaturity, clearly played a part in his decision to commit
armed robbery with a firearm, and the Court has taken this into consideration as
mitigation.” (R400). Concerning the possibility of rehabilitating Desmond Baker,
the trial court concluded, “Dr. McClain was careful to indicate that the Defendant
was not rehabilitated, and that he had not begun the proposed counseling. As such,
the actual possibility of rehabilitating the Defendant remains unclear.” (R400).

The defense filed a motion for reconsideration, in which CDC life expectancy
evidence was presented. (R408-410, 1111-1112). The trial court denied the motion.
(R1115). A timely appeal followed. (R411).

Appellant filed a motion to correct sentencing errors on the grounds that the 50
year sentence with the 40 year minimum mandatory and no review is unconstitutional
under the state and federal constitutions, and not authorized by Florida law. The
motion argued there is no jury finding to support the imposition of no review period

based on either an intent to kill or being the actual shooter as required by §
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775.082(b)1., Fla.Stat.(2017). A 15 year review is required since under the facts of
this case and the general verdict rendered, either statutory provision § 775.082(b)1.,
or § 775.082(b)2., might apply. The rule of lenity requires imposing a sentence with
a review after 15 years in prison. The motion noted that Williams v. State, 43 Fla.
L. Weekly S91a (Fla., filed Feb. 22, 2018), was then pending before the Florida
Supreme Court regarding the similar issue of whether Alleyne requires a jury fact
finding of whether a juvenile offender actually killed, intended to kill or attempted
to kill the victim. (R1137-1139).

The trial court entered an order granting the motion in part, striking the forty-
year minimum mandatory portion of the 50 year prison sentence and denying the
motion in all other aspects. (R1246-1252). A corrected sentencing or and document
was rendered. (R1281-1284).

SUMMARY OF THE ARGUMENT

Desmond Baker is entitled to a sentencing review under section 921.1402(2)(a).
Desmond Baker cannot be denied a sentencing review when he had no prior
convictions at the time of the jury verdict, and his only other felony convictions were
obtained simultaneously with the sentence imposed for the felony murder.

The rule of lenity requires resentencing under Section 775.082(1)(b)2.

Desmond Baker was charged and convicted of a crime involving no intent to kill,
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felony murder, and if deemed the actual shooter, is eligible for sentencing under both
Section 775.082(1)(b)1., and Section 775.082(1)(b)2., since the former applies to the
actual shooter and the latter to an offender without an intent to kill. The rule of lenity
requires resolving the ambiguity of which sentence provision applies by resentencing
Desmond Baker under the without an intent to kill provision.

The imposed 50 year sentence without any sentencing review violates Williams
v. State and Alleyne because the jury made no fact findings of an intent to kill or that
Desmond Baker was the actual shooter or had any prior felony convictions. The lack
of these jury fact findings cannot be deemed harmless beyond a reasonable doubt since
the juvenile was convicted of felony murder which has no element of an intent to kill
and the evidence of the shooting showed the juvenile and victim struggled over the
fircarm. The record does not contain a prior enumerated conviction, a knowing and
voluntary plea colloquy or any judgments and sentences on which to base a review
denial. The sentence must be reversed and remanded for resentencing under Section
775.082(1)(b)2., Florida Statutes, which provides for no minimum sentence and
affords a review after fifteen years.

Section 921.1402(2)(a) of the Florida Statutes is unconstitutional on its face and
as applied to Desmond Baker because the statute deprives a juvenile of any sentencing

review without considering the Miller factors. The trial court’s findings in the
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sentencing order are not supported by jury fact findings, in violation of Williams and
Alleyne and the error cannot be deemed harmless.  The trial court’s sentencing order
findings are not supported by competent substantial record evidence supporting a de
facto life 50 year sentence without review.

ARGUMENT

ISSUE
HE TRIAL COURT ILLEGALLY SENTENCED
DESMOND BAKER, A FIFTEEN-YEAR-OLD
OFFENDER TO AN UNCONSTITUTIONAL FIFTY-
YEAR PRISON SENTENCE WITHOUT REVIEW.

The trial judge, who did not preside over the jury trial, sentenced Desmond
Baker to a de facto life sentence of 50 years with no judicial review. The state did
not dispute evidence of Desmond Baker’s rehabilitation since this 1999 homicide
and proved no previous felony convictions. The juvenile is entitled to resentencing
under section 775.082(1)(b)2, providing for no minimum sentence and a 15 year
review. Resentencing under this law is required by the rule of lenity and
Williams/Alleyne error that cannot be deemed harmless beyond a reasonable doubit.

A. Desmond Baker is entitled to a sentencing review.

1. Desmond Baker has no prior offenses and under the applicable statute is entitled
to a sentencing review.

Although Desmond Baker had no prior criminal record when he was originally
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sentenced, and the state asserted the juvenile was entitled to a review (R131), the
resentencing trial court denied the juvenile offender the statutorily required and
constitutionally mandated sentencing review. The trial court ruled, “The Court finds
that the Defendant is not eligible for sentence review under § 921.1401(2)(a), [sic]
Fla. Stat. because of his previous convictions for armed robbery and armed burglary
in case CRC99-03285CFANO, these offenses having been committed in criminal
transactions or episodes that were separate from the murder committed in this case,
notwithstanding the fact that convictions for those offenses were entered on the
same day as entry of the Defendant’s conviction for murder.” (R401).

The standard of review for determining whether a sentence is illegal is de novo.
Landrum v. State, 192 So.3d 459, 463 (Fla. 2016).

The plain language of § 921.1402(2)(a) states, “A juvenile offender sentenced
under s. 775.082(1)(b)1. is entitled to a review of his or her sentence after 25 years.
However, a juvenile offender is not entitled to review if he or she has previously
been convicted of one of the following offense, if the offense for which the person
was previously convicted was part of a separate criminal transaction or episode than
that which resulted in the sentence under s. 775.082(1)(b)1. . .”

The statute precluding review for a certain class of juvenile offenders, applies

to juveniles with convictions obtained prior to the sentencing for the homicide offense,
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not for offenses committed prior to the homicide offense or imposed at the same
sentencing proceeding. See Hadley v. State, 190 So0.3d 217 (Fla. 4™ DCA 2016)(trial
court erred in finding child had a prior capital felony conviction when record showed
the only capital felony convictions were the two first degree murder convictions set for
sentencing, determining in effect that convictions simultaneously gotten cannot be
deemed prior to one another). If the legislature had wanted to include prior or previous
offenses and not convictions in defining the class of excluded juvenile offenders, the
legislature would have written the law to include offenses and not convictions. Scalia,
A. & Garner B., Reading Law: The Interpretation of Legal Texts, “Semantic Canons.
8. “A matter not covered is to be treated as not covered.” at 93 (2012).

The trial court erroneously found that convictions gotten simultancously with
the murder conviction at bar are “previous” convictions, when the convictions were
not obtained prior to the conviction imposed for this homicide. There is no case law
found supporting a reading of a “previous” conviction as being a conviction imposed
on the same day. The trial court relied on Barnes v. State, 595 So.2d 22 (Fla. 1992)
and State v. Watts, 595 So0.2d 19 (Fla. 1999) in deciding that simultaneous can mean
prior. Those cases concern whether felony convictions gotten prior to the case at bar
for sentencing must be sequential and those cases involve an interpretation of that

adult habitual offense law. Those cases do not hold that previous convictions can
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be convictions simultaneously entered with the case for which a defendant is being
sentenced.

To read the juvenile sentencing law to mean that a “previous” enumerated
felony can be a conviction obtained simultaneously with the case at bar, does not
comport with the plain meaning of the word “previous,” the reading of the statute as
a whole, or the body of constitutional law finding that lengthy term of year sentences
imposed upon juveniles must provide a meaningful opportunity for review or with
due process. Accordingly, the trial court should impose a sentence with a review.
The trial court’s precluding Baker from sentencing review under § 921.1402(2)(a)
when he has no prior convictions constitutes cruel and unusual punishment and
violates Baker’s rights to due process and equal protection under the federal and
state constitutions.

Not only were the convictions not previously gotten, they were not proved.
(R939-970). The state entered no charging document, fingerprints, or judgment and
sentence for any other felony or crime into evidence. The only proof of any other
felony crimes was made through a plea colloquy and through Mr. Schock’s brief
description of other charges summarized without case numbers during the resentencing
hearing. (T396-399; R951-952).

The plea colloquy and Schock testimony are insufficient evidence of any prior
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conviction. A felony conviction must be proved by admitting into evidence a prior
judgment that conforms to Florida Rule of Criminal Procedure 3.986, Dolan v. State,
187 S0.3d 262 (Fla. 2d DCA 2016); Keith v. State, 844 So.2d 715 (Fla. 2d DCA 2003),
or by admitting “the information, the plea of the accused, the jurisdiction of the
court, the verdict of the jury, and the judgment and sentence of the court.” Warren
v. State, 74 So.2d 688, 688 (Fla. 1954). Such evidence is not part of this record.

Any prior violent felony conviction increases the sentence because the juvenile
can be denied any review based on those convictions. Such a fact should have been
determined by a jury because the fact “alters the legally prescribed punishment so as
to aggravate it.” Alleyne v. United States, 570 U.S. 99, 114 (2013); Williams v. State
43 Fla. L. Weekly S91a (Fla., filed Feb. 22, 2018). The prior felony conviction fact
aggravates the prescribed punishment for a juvenile by eliminating any sentencing
review altogether, requiring the child to serve the entire prison sentence imposed,
which must be at least 40 years long. § 775.082(1)(b)1., Fla. Stat. (2017). The fact
becomes an element of the offense that must be proved beyond a reasonable doubt.
The error of failing to prove the prior conviction fact is subject to a harmless error
analysis. Williams. Since the convictions used by the trial court to deny the review
were not obtained until after the jury issued its verdict in this case, the convictions did

not exist to submit to the jury, had that then been required. The state below failed to
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prove any previous conviction. /d.

The error of insufficient evidence of the prior convictions and the lack of a jury
finding cannot be deemed harmless beyond a reasonable doubt. The plea colloquy for
this sixteen-year-old offender did not comply with Rule 3.172 of the Florida Rules
of Criminal Procedure for an adequate plea colloquy or Rule 8.080 of the Florida
Rules of Juvenile Procedure regarding acceptance of a no contest plea from a
juvenile. (R394-396). Judge Downey did not ask then sixteen-year-old Desmond
Baker if he understood the charges he was pleading to and did not advise him of all the
maximum penalties or of what rights he was giving up by entering a plea. No factual
basis was given for the crimes. Judge Downey asked, “This is what you want to do
to get these three over with; is that right?” Sixteen-year-old Desmond Baker
answered with a single word, “Yes.” (R394-395).

The juvenile offender was given a depression medication, Elavil,® (R562-564,
568, 579-580) at the jail, and when Judge Downey learned about the youth taking
medication, no questions were asked about it. (T396). Desmond Baker testified at the
hearing on the post-conviction motion that he did not understand what was occurring

during the jury trial, (R834, 841-844), and his defense attorney described him as

s Elavil is no longer is FDA approved for adolescents and the dosage given Desmond

Baker back in 1999 was twice the current recommended dosage for an adolescent.
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“incompetent” in waiving Miranda’ rights and as uncommunicative as a client. (R798-
807, 813). The retired detective’s resentencing testimony summarizing three other
felonies does not match those crimes to any judgment or sentence. (R951-952). See
Sanders v. State, 765 So.2d 161 (Fla. 2d DCA 2000)(prosecutor references to other
cases and to court file not entered into evidence did not prove prior convictions for
enhanced habitual offender sentencing).

Likely the evidence of the other convictions was lacking because the state below
did not seek to preclude a judicial review but sought a life sentence with review.
(R131). Under the totality of these circumstances, the error of using such convictions
cannot be deemed harmless beyond a reasonable doubt. Accordingly, Desmond Baker
is entitled to sentencing review.

2. Desmond Baker was convicted of felony murder, a homicide crime not requiring
proof of intent to kill, and under the rule of lenity, he is entitled to the fifteen-
year review granted to offenders whose homicides were not committed with an
intent to kill.

The previous enumerated felony exclusion found in § 921.1402(2)(a), Fla.
Stat., does not apply to Desmond Baker because he was not charged with or

convicted of a crime requiring proof of an intent to kill and therefore must be

sentenced under § 775.082(1)(b)2., Fla. Stat. and not § 775.082(1)(b)1., Fla. Stat.

+ Miranda v. Arizona, 384 U.S. 436 (1966).
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Felony murder does not require proof of an intent to kill. Linehan v. State, 442 So0.2d
244, 254 (Fla. 2d DCA 1983). The juvenile sentences for capital felonies require a
review period based on whether the offender “actually killed, intended to kill, or
attempted to kill” § 775.082(1)(b)1., Fla. Stat. or whether the juvenile “did not actually
kill, intend to kill or attempt to kill,” § 775.082(1)(b)2., Fla. Stat. The statutory
language uses the word “or” evidencing a meaning that any of the delineated acts or
intents apply. Scalia, A. & Gamer B., Reading Law: The Interpretation of Legal Texts,
“Semantic Canons. 12. Conjunctive/Disjunctive Canon,” at 116.

Under the plain meaning of the statute as written, a juvenile who has no intent
to kill and is found to have actually killed should be subject to the fifteen-year review
provision of section 775.082(1)(b)2. The rule of lenity requires that “when statutory
language is susceptible of differing constructions, it shall be construed most favorably
to the accused.” § 775.021(1), Fla. Stat.; Kasischke v. State, 991 So.2d 803, 813 (Fla.
2008). Here the statutory provisions plainly give a 25 year review period for the group
of juvenile capital murder offenders who actually kill and provide for a 15 year review
period of review for the group of juvenile capital murder offenders who have no intent
to kill. When applied to a child convicted of felony murder, such as Desmond Baker,
the statute is susceptible of multiple and irreconcilable interpretations and the most

lenient interpretation must be applied. Since such a homicide fits both subsections, the
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rule of lenity requires apply the most lenient applicable provision, which is the 15 year
review subsection.

The trial court in its order on the motion to correct sentencing error stated,
“the plain language of these sections are [sic] not ambiguous as applied to
Defendant. It is apparent that these subsections do not distinguish between
premeditated and felony murder in situations where the defendant perpetrates the
killing him or herself. Rather these subsections distinguish between homicide
offenses where a defendant perpetrates the killing him or herself and those where
the defendant acts as a principal to the crime, but does not physically perpetrate the
killing. Although the Court finds that this is apparent from the plain language of the
statute, the legislative history also supports the contention that these subsections
were intended to distinguish between offenders who ‘participated in the physical
killing of the victim,” and those who did not.” (R1250). The trial court cites to a
March 21, 2014 Staff Analysis of the legislation which does distinguish between
offenders who participate in the killing and those who do not. However, a staff
analysis subsequently written June 27, 2014, right before the bill was passed, no
longer divides homicides into those involving participating offenders and those
where the offender did not participate. The most recent bill analysis reflects that the

legislature changed the breakdown to reflect the same categories stated in the present
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law. The most recent legislative intent therefore is in the statute itself and not in its
prior analysis which was changed before the law was passed. Since the legislature
did not breakdown offenders into the categories stated in the March 21, 2014 staff
analysis, that evidences a legislative intent not to divide capital murder juvenile
offenders merely into those who participated in the crime and those who did not.
Since the state failed to charge and prove an intent to kill, and there is no jury
finding of “actual killer,” the applicable statutory review provisions must be sections
775.082(1)(b)2 and 921.1402, Fla. Stat. (c). These laws require a review after fifteen
years and do not provide for any sentence that excludes sentencing review. The trial
court erred in sentencing Baker under the wrong sentencing provisions, an error that
resulted in the elimination of any judicial review of his fifty-year sentence and rendered
the sentence unconstitutional, cruel and unusual as applied to him. Reversal and
resentencing under the correct sentencing provision 1s required.
B. The Florida Supreme Court held in Williams v. State. 43 Fla. L. Weekly S91a
(Fla., filed Feb. 22, 2018), that a jury must decide if a juvenile offender actually
killed or intended to kill in order to sentence a juvenile under section 775.082(1)(b).
Such a jury finding is absent here, and the error is not harmless, thus the remedy is
to remand for sentencing under section 775.082(1)(b)2.
In Williams the child offender was convicted on December 19, 2013, along with

several co-defendants, for first-degree murder and kidnapping after a marijuana dealer

was taken, beaten, bound and gagged, placed in a trunk and driven to a location where

28

A1



he was shot and killed. The evidence at trial conflicted over who actually fired the
gun, The jury was instructed on both felony murder and premeditated murder, but the
jury verdict form did not specify what theory the jury found in convicting Williams of
first-degree murder. The trial court sentenced Williams to life with the possibility of
parole after 25 years. After the district court remanded the case to the trial court for
resentencing under the 2014 juvenile sentencing laws, Williams moved to empanel a
jury to render findings on whether he had actually killed, intended to kill or attempted
to kill the victim. The trial court denied the motion and without a jury found that
Williams had actually killed and intended to kill the deceased. Williams was sentenced
to life with a review after twenty-five years. The Florida Supreme Court ruled that the
Sixth Amendment right to a jury trial was violated by sentencing Williams according
to findings not made by the jury, i.e. that Williams actually killed and intended to kill.
In so finding, the state supreme court reviewed the charging document, jury
instructions and verdict form to find the Sixth Amendment constitutional error had
occurred. The Florida Supreme Court then undertook a harmless error analysis.
Because the evidence was conflicting about who actually killed and whether Williams
was convicted of felony murder or premeditated murder, the error was not deemed
harmless. The sentence was reversed and remanded with directions that Williams be

sentenced under section 775.082(1)(b)2., with no minimum required sentence and a
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fifteen-year review provision.

In this case there the jury plainly found that no intent to kill was proved, because
felony murder was the only charge before it. The question is then whether the jury
verdict reflects a finding that Desmond Baker was the actual killer. The indictment
alleges Desmond Baker “did shoot Harry Bockman.” (R46). The jury instructions
given for felony murder required the jury to find Desmond Baker “was the person who
actually killed Harry Bockman.” (T361). The verdict found “[t]he defendant is guilty
of Murder in the First Degree, as charged. We further find a firearm was used: [x]
Yes.” (R67). The jury verdict does not find Desmond Baker discharged the firearm.
This omission creates an Alleyne and Williams error in this case involving a struggle
over the gun during a robbery.

The juvenile and cab driver struggled over the gun and the gun fire. Mr.
Bockman was killed, but it is not clear that Desmond Baker fired the shot or “actually
killed” him. In final closing arguments, the prosecution argued for the murder
conviction based solely on felony murder and a lack of premeditation. (T327-328).
The prosecution argued to the jury “It doesn’t matter whether he wanted to kill Harry
Bockman or not, whether this was an intentional killing or an accident.” (T328). The
jury returned a verdict of guilty as charged and checked the box “Yes” under the

statement “We find a firearm was used.” (R67). The jury did not make a finding
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that Desmond Baker was the “actual killer” and intent to kill was not charged or
proved. The facts presented at trial showed that Desmond Baker robbed Harry
Bockman during a cab ride and the firearm discharged and hit Mr. Bockman who
ultimately died from the gunshot injuries. (T292). Desmond Baker told the police
and others that the gun discharged during a struggle. (T206,213-214,235-236, 266).
The medical examiner evidence supports the struggle over the firearm having
occurred. (T291-296). The struggle scenario could only be ruled out by the medical
examiner if Mr. Bockman had worn a “regular shirt” at 4 a.m. in January, and the
state gave no evidence of what Mr. Bockman wore that night. (T294-295, 299).

A harmless error analysis requires determining “whether the record
demonstrates beyond a reasonable doubt that a rational jury would have found the
juvenile offender actually killed, intended to kill or attempted to kill the victim.”
Williams. v. State, 2018 WL 1007810 at 8. The jury here did not find an intent to kill,
since premeditation was never charged or found. The question is whether the record
shows beyond a reasonable doubt a rational jury would have found Desmond Baker
was the actual killer. The record does not.

To obtain the conviction, the prosecution argued to the jury, “If they struggled
and it’s an accident, plus a robbery, it’s first degree felony murder.” (T350) and

“Pointing a gun out and threatening to kill somebody, the natural consequence is you’re
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going to get shot or somebody’s going to get shot. And it was during a commission or
as he was escaping, either way you want to believe it. The law includes everything.”
(T350-351). Given the unique circumstances of the case, the “actual killed” language
in the jury instruction could have been taken to mean what the prosecution argued it
meant, that the killing took place at some point during the robbery, whether as part of
an accidental shooting or otherwise. Under these circumstances, the jury verdict does
not plainly find Baker actually killed Bockman, since in the accidental shooting
Bockman could have caused the shot to fire. The jury verdict does not find Desmond
Baker was the actual killer or actually discharged the firearm, but only states that a
firearm was used. Therefore, the error of the lack of a jury finding on “actual killer”
cannot be deemed harmless beyond a reasonable doubt in this record. Given the plain
finding of no intent to kill, coupled with the ambiguous evidence about how the gun
went off, the trial court could not sentence Desmond Baker to no review using the most
severe portion of the juvenile first degree murder laws. Williams. The remedy under
Williams is to resentence Appellant under Section 775.082(1)(b)2, Fla. Stat. (2017).

C. A review is constitutionally required to be afforded to the child offender whose
crime reflects transient immaturity and not irreparable corruption.

The statute precluding a juvenile from judicial review due to prior enumerated
felony convictions, § 921.1402(2)(a), is unconstitutional on its face and as applied

to Desmond Baker, in violation of the Fifth, Sixth, Eighth, and Fourteenth
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Amendments to the U.S. Constitution, and Article I, §§ 9, 10, and 17 of the Florida
Constitution. The mandatory exclusion does not follow the dictates set forth in
Miller and Montgomery because the prior felony conviction fact alone does not
distinguish between “the juvenile offender whose crime reflects unfortunate yet
transient immaturity, and the rare juvenile offender whose crime reflects irreparable
corruption.” Miller v. Alabama, 132 S. Ct. at 2469; citing Roper, 543 U.S., at 573.
This case involves undisputed evidence of Desmond Baker’s rehabilitation and not
mere opinions about his prospects for change. Rather than focusing on the relevant
factors set forth in Miller, including the defendant’s capacity for change, the
statutory exclusion precludes child offenders from judicial review based on their
prior conduct when they were still children. Such a law violates the Eighth
Amendment prohibition against cruel and unusual punishment and Article I, Section
17 of the Florida Constitution because it “disregards the possibility of rehabilitation
even when the circumstances most suggest it.” Miller at 2468.

Desmond Baker began getting his high school diploma and taking classes to
learn and better his situation before the Miller decision came out on June 25, 2012.
He learned how to use sign language, completed a reentry course, a course in
finances, and started a FEMA emergency management professional development

course before Falcon v. State, 162 So0.3d 954 (Fla. 2015), was decided and before
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any lawful basis for his release existed. (R623-658). Dr. McClain’s expert opinion
that Desmond baker can be rehabilitated is undisputed in this record. (R1085). See
People v. Wines, 2018 WL 1219101 at 5 (Mich. App., filed March 8, 2018)(trial
judge should have noted evidence of Wines’ behavior in prison over last 20 years in
Miller resentencing).

The Florida Supreme Court has repeatedly held that nonhomicide offenses
require resentencing where no review has been imposed. Johnson; Kelsey. The Florida
Supreme Court has also disapproved of homicide term of year sentences imposed
without any review period and remanded the following cases for resentencing under
the 2014 juvenile sentencing laws. Waiters v. State, 210 So.3d 209 (Fla. 2d DCA
2016), quashed Waiters v. State, 42 Fla. L. Weekly S751 (Fla. 2017); Lindsey v.
State, 168 S0.3d 267 (Fla. 2d DCA 2015), quashed, 41 Fla. L. Rev. S372 (Fla. 2016).
Here Desmond Baker was sentenced under the 2014 juvenile sentencing laws to an
unlawful and unconstitutional fifty-year sentence with no review.

D. A juvenile whose crime reflects transient immaturity cannot be sentenced to

a de facto life sentence without review.
1. The standard of review.
The standard of review is de novo for the application of the facts to the law. The

trial court’s factual findings that are within its purview and based on testimony are

deferred to if supported by competent, substantial evidence. See Commonwealth v.
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Batts, 163 A.3d 410, 435-436 (Pa. 2017). Since Judge Burgess did not preside over
this jury trial and reviewed transcripts to arrive at the conclusions supporting the
sentence, this Court need no defer to such factual findings based on undisputed
transcripts. See Ramirez v. State, 15 So0.3d 852, 855 (Fla. 15t DCA 2009).

2. The state bears the burden of proving beyond a reasonable doubt that
the child offender is incorrigible and incapable of being rehabilitated
and the state failed to meet its burden of proof in this case.

The United States Supreme Court has declared that only the rare juvenile
homicide offender whose crime reflects irreparable corruption can be sentenced to life
in prison without parole. Miller v. Alabama, 567 U.S. 460, 479-480 (2012). The
presumption for juvenile offenders is that they are categorically less culpable than the
average criminal and cannot with reliability be classified among the worst offenders.
Roper v. Simmons, 543 U.S. 556, 567, 568 (2005). In Graham v. F. lorida, 560 U.S. 48
(2010), the high court recognized that a life sentence without parole shares unique
characteristics with capital punishment, including the irrevocable forfeiture of liberty
without hope of its restoration. In Miller, the court reasoned that “[d]eciding that a
‘juvenile offender forever will be a danger to society” would require ‘makfing] a
judgment that [he] is incorrigible’ — but ‘incorrigibility is inconsistent with youth.™
567 U.S. at 472-473. In Montgomery v. Louisiana, 136 S.Ct. 718 (2016), the high

court clarified that a sentence that does not consider the distinctive attributes of youth
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“violates the Eighth Amendment for a child whose crime reflects ‘unfortunate yet
transient immaturity.”” Id. at 734, quoting Miller v. Alabama, 567 U.S. at 479. In
Montgomery, the court stated that a life without parole sentence “is a disproportionate
sentence for all but the rarest of children, those whose crimes reflect irreparable
corruption,” “permanent incorrigibility,” and “such irretrievable depravity that
rehabilitation is impossible,” thus excluding “the vast majority of juvenile offenders.”
Id. at 726, 733, 734.

A unanimous Florida Supreme Court in Landrum v. State, 192 So.3d 459, 460
(Fla. 2016), held that Miller applies to sentences imposed against children without
taking into account “’how children are different and how those differences counsel
against irrevocably sentencing them to a lifetime in prison.” guoting, Miller v.
Alabama, 132 S.Ct. at 2469. The state supreme court declared that “The sentencing
court’s discretion must be guided by two overarching principles set forth in Miller and
reaffirmed by Montgomery v. Louisiana,: The requirement that sentencing courts give
due weight to evidence that Miller deemed constitutionally significant before
determining that the most severe punishment possible for juvenile offenders is
appropriate; and that under Miller, sentencing juvenile offenders to life imprisonment
must be ‘rare’ and ‘uncommon.”” Id., quoting Miller, 457 U.S. at 480. The Miller

factors a sentence must consider include: 1) the offender’s chronological age and its
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hallmark features; 2) a juvenile’s lessened culpability and greater capacity for change
as compared to an adult; 3) the offender’s lack of maturity and underdeveloped sense
of responsibility that lead to reckless and impulsive behavior and heedless risk-taking;
4) the incompetencies associated with youth. Landrum v. State, 192 So.3d at 464-465.
The Landrum court stressed that a sentencing court cannot sentence a child whose
crime reflects transient immaturity to life without parole because such a punishment
violates the Eighth Amendment to the United States Constitution. Id. at 465.
Additionally, the Landrum court stated that a sentencer is required to determine if the
juvenile offender before the court is among the very rarest of juvenile offenders whose
crimes indicate permanent and intractable incorrigibility. Id. at 466. The Florida
Supreme Court in Landrum concluded that the heart of the Miller and Montgomery
decisions is in “the Eighth Amendment’s prohibition of imposing certain punishments
on juvenile offenders that fail to consider a juvenile’s ‘lessened culpability and greater
capacity for change.” Id., at 467, quoting Horsley v. State, 160 So.3d 393, 396 [Fla.
2015](citing Miller, 567 U.S.at 465).

If under Miller, Graham, Roper, and Landrum, only in rare circumstances can
the most extreme punishment of life imprisonment without review be inflicted on a
juvenile homicide offender, the presumption must be that a juvenile offender will not

merit a life sentence, or as in Desmond Baker’s case, a de facto life sentence without

37



review. That presumption can only be overcome by the state proving beyond a
reasonable doubt that the juvenile offender cannot be rehabilitated and is permanently
and intractably incorrigible. See Comm. v. Batts, 163 A.3d at 453. Here the state failed
to prove Desmond Baker cannot be rehabilitated. The error violates Desmond Baker’s
constitutional rights to be free from cruel and unusual punishment and to due process
as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States
Constitution and by Article I, Section 9 and 17 of the Florida Constitution.

3. This child offender born in 1983 has a life expectancy of 65 years,
rendering the 50 year sentence imposed on a fifteen-year child in this
case a de facto life sentence.

The undisputed record evidence shows that Desmond Baker’s life expectancy
is not expected to extend past 65.4 years. (R1168, 1181). A fifty-year sentence
imposed on a fifteen-year-old child with a life expectancy of 65. 4 years is a de facto
life sentence. This Court has stated “it is clear that a juvenile's life expectancy is
relevant to the determination of whether a lengthy term-of-years sentence is
constitutional.” Morris v. State, 198 So0.3d 31, 34 (Fla. 2d DCA 2014). The state
below did not dispute or object to the life expectancy evidence or present any
contrary evidence.

Since Desmond Baker’s 50 year without review sentence ends when he is at

the end of his predicted 65-year life, the sentence is a de facto life sentence without
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review. See State v. Ratliff, 42 Fla. L. Weekly D2361b (Fla. 2d DCA, filed Nov. 3,
2017); Marshall v. State, 214 So0.3d 776, 777 (Fla. 2d DCA 2017)(*’the Eighth
Amendment will not tolerate prison sentences that lack a review mechanism for
evaluating this special class of offenders for demonstrable maturity and reform in
this future.””),quoting Henry v. State, 175 So0.2d 675, 680 (Fla. 2015), cert. denied,
136 S.Ct. 1455 (Fla. 2016). See also bear Cloud v. State, 334 P.3d 132 (Wyo.
2014)(45-year sentence for multiple crimes including murder is a de facto life
sentence). Desmond Baker cannot obtain release prior to the expiration of his
sentence based on a meaningful ability to demonstrate maturity and rehabilitation
during his natural life. The Florida Supreme Court has already determined any such
sentence that provides for no meaningful review and ability to demonstrate maturity
and rehabilitation is unconstitutional under Graham. Johnson v. State, 215 So0.3d
1237, 1239, 1242 (Fla. 2017). This principle must also apply to this felony murder
crime. The 50 year sentence without any review is unconstitutional and violates the
Eighth Amendment to the United States Constitution and Article I, Section 17 of the
Florida Constitution and requires reversal and resentencing.

E. The trial court failed to give due weight to evidence Miller deemed

constitutionally significant before sentencing Desmond Baker to a de facto life

sentence without review.

Miller specified the following five characteristics or consequences of a
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juvenile’s immaturity: 1) Decisional — a youth’s greater propensity for sensation
driven, risk taking behaviors and poor judgment during decision making; 2)
Dependency — an adolescent’s dependency and lesser ability to avoid negative life
influences from family and peers; 3) Offense Context — the potential relations of the
risk taking and dependency factors to the child’s involvement in the killing; 4)
Rehabilitation Potential — a juvenile’s greater potential for change due to
developmental immaturity; 5) Legal competency — their lesser general capacities for
making decision in their criminal case. See Grisso & Kavanaugh, “Prospects for
Developmental Evidence in Juvenile Sentencing Based on Miller v. Alabama,” 22
Psychol. Pub. Pol’y & L. 235, 236 (2016).

The trial court failed to take into account how the youth’s decisional
impairments and lesser ability to avoid negative influences influenced Desmond
Baker, causing him to be homeless and ultimately to live with criminals and to
participate in the armed robbery. The trial court ignored that the juvenile Baker had
no prior contact with the criminal justice system prior to being swept up in a period of
brief and severe criminality. The trial court did not consider the juvenile defendant’s
legal incompetencies during police interrogation and his trial and during the post-trial
plea which all indicate his inability to confront the legal process and participate in and

make decisions about his criminal case. The trial court failed to consider that Desmond
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Baker had affirmatively already demonstrated a capacity for rehabilitation. The trial
court’s failure to consider these factors before imposing a 50 year sentence with no
review cannot be deemed harmless beyond a reasonable doubt. See State v. Roby, 897
N.W.2d 127, 145-148 (Iowa 2017).

An offender’s youth does not merely create an inference of mitigation that
may be overcome by evidence of mature behavior. A court may find other factors
aggravating despite an offender’s youth, but under Miller it cannot use those factors
to reject youth as a mitigating circumstance, as the court evidently did here. As
noted by the Iowa Supreme Court in State v. Sweet, 879 N.W.2d 811 811, 831 (lowa
2016), “[t]he traits of youth that diminish ordinary criminal culpability are not crime
specific and are present even in juveniles who commit heinous crimes.” Reversal
and a new sentencing hearing are required.

F. A jury is constitutionally required to make any fact findings on which the
imposed sentence is based and the imposed sentenced unconstitutionally increased
the minimum sentence based on facts not found by a jury.

Section 921.1401(2) constitutes a factfinding requirement that seeks to
comply with Miller v. Alabama. Florida Rule of Criminal Procedure 3.781(b), which
implements section 921.1401, specifies that the court “shall,” after an evidentiary

hearing, “make specific findings on the record that all relevant factors have been

reviewed and considered” before imposing a life sentence. These findings parallel
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findings on aggravating and mitigating circumstances enacted in Florida’s capital
sentencing statute. The United States Supreme Court in Graham v. Florida, 560
US. at 69 stated that for a juvenile, a life without parole sentence shares
characteristics of a death penalty.

Both section 921.1401 and rule 3.781(b), paralleling the capital sentencing
law, require these procedures and therefore jury findings only so long as life remains
a possible sentence, just as the capital sentencing law requires jury findings only so
long as death remains a possible sentence for an adult.

In Hurst v. Florida, 136 S.Ct. 616 (2016), the U.S. Supreme Court held that
Florida’s capital sentencing scheme violated the Sixth Amendment right to trial by
jury in committing to the judge, and not the jury, the factfinding necessary for
imposition of the death penalty. On remand, the Florida Supreme Court held that
Article I, Section 22 of the Florida Constitution, as well as the Sixth Amendment,
required unanimous jury findings on the recommendation of death before a death
sentence may be imposed. Hurst v. State, 202 So. 3d at 58.

Section 22 of Article I of the Florida Constitution states, “The right of trial by
jury shall be secure to all and remain inviolate.” Likewise, a jury determination that
life imprisonment is an appropriate sentence in light of the Miller factors and the

sentencing factors in section 921.1401(2), is constitutionally indispensable to the
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offense defined by the statute as: first-degree murder by a juvenile offender
punishable by life imprisonment. Under the Sixth and Fourteenth Amendments to
the U.S. Constitution and Article I, Sections 9, 16 and 22 of the Florida Constitution,
the determination must be made by a jury.

Under Miller and Montgomery only the rare juvenile who cannot be
rehabilitated would merit the harshest penalty of life without sentencing review.
That harshest penalty increases the maximum sentence from life with review to life
without review. Such a sentencing increase requires a jury finding that the juvenile
cannot be rehabilitated as well as jury findings for the statutory findings required by
921.1401(2). Hurst; Alleyne; Blakely v. Washington, 542 U.S. 296 (2004); Apprendi
v. New Jersey 530 U.S. 466 (2000). No such jury findings were made to support the
de facto life sentence imposed, and the error is not harmless beyond a reasonable
doubt. Williams.

The Third District and the First District have both decided that jury findings
for section 921.1401(2) facts are not constitutionally decided. Copeland v. State, 43
Fla. L. Weekly D341 (Fla. 1 DCA, filed Feb. 9, 2018); Beckman v. State, 230 So0.3d
77, 94-97 (Fla. 3d DCA 2017). The decisions are wrongly decided and should not
be followed, especially in light of Williams.

Courts are required to construe laws to avoid finding them unconstitutional if
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possible. State v. Giorgetti, 868 So. 2d 512, 518 (Fla. 2004). Sections
775.082(1)(b)1 and 921.1401 must be construed to authorize an evidentiary hearing
before a jury when the state seeks a life sentence for a juvenile first-degree murder
offender or the law must be stricken as unconstitutional. The trial court erred in
making the factual findings contained in its written order without a jury. Hurst,
Alleyne; Blakley; Apprendi; Williams.

G. The trial court erred in sentencing Desmond Baker based on fact findings that
are not supported by competent substantial evidence.

The following factual findings were made by the trial court without a jury in
and were used to support the de facto life sentence imposed. Judge Burgess did not
preside over the jury trial, but only constructed the events of the homicide from
transcripts. His conclusions about the crime are not based on witness observation or
credibility determination. This Court need not defer to Judge Burgess’ factual
findings about the offense based on undisputed transcripts. See Ramirez. Because
the following fact findings are not based on competent, substantial evidence, the
sentence must be reversed.

Judge Burgess erred in finding the crime reflected “remarkable callousness,”
“presence of mind,” and “more than a little forethought,” when the homicide was
equally likely an accident that happened due to transient immaturity, an inability to

appreciate consequences, and impulsiveness. (R398). The trial court supports such
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fact findings with the juvenile’s actions of running away after the gun fired, disposing
of his clothes by burning some, ripping others and throwing others in the garbage, as
well as putting the gun back. Such behaviors by a juvenile, should be considered in
light of a youth’s impetuosity and immaturity. Miller; Montgomery. Given the
incompetencies of youth, running away and trying to distance oneself from a terrible
event by disposing of clothing and returning the gun, is more likely the result of fear
and the trauma of having shot someone than it is the product of some planning and
callousness. The trial judge’s determination that Desmond Baker “methodically”
disposed of the clothing is based on inference, not on record facts and the inferences
are contrary to a juvenile’s presumed impetuosity and immaturity. The police asked
the juvenile what he did with his clothes and the gun, and he said he burned and threw
away the clothes. No direct facts indicate he did so as part of a plan. McTier said
Baker was “hyper” and breathing hard when he returned from the robbery and put the
gun back. (T199). Before the robbery Desmond Baker called a cab company twice to
ensure he got a cab, and McTier said Baker wiped a bullet before placing it in the
revolver. (T196-198). The phone calls as likely evidence impatience and wiping the
bullet may be something the juvenile was taught or mimicked and did without
forethought. Since the revolver did not discharge shells, wiping the bullet would not

keep the police from finding fingerprints on a discharged shell at the scene. (R969).
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The inference of the incompetencies of youth is not overcome by the trial court’s
injection of adult planning behavior into a cold record.
Concerning Desmond Baker’s age, maturity, intellectual capacity and

emotional health, the trial court found:

At the time of the offense, the Defendant was a street-wise 15-
year-old male of average intelligence who regularly used marijuana and
occasionally used cocaine in conjunction with his marijuana use. He
was not physically or emotionally disabled and did not suffer from
substance abuse impairment or mental illness. The Defendant also was
an introvert with low self-esteem, poor ego strength, poor attention, and
poor self-control. He was in the tenth grade at the time of the arrest
and, although he had behavioral problems and had difficulty reading,
he was mainstreamed in his schooling. No credible evidence was
presented to support the notion that the Defendant so lacked the age,
maturity, intellectual capacity and emotional health as to mitigate his
responsibility for his crime.

(R398-399).

These findings contradict one another. These findings also ignore the expert
evidence of Dr. McClain, who examined Desmond Baker and his records prior to
and during incarceration, and determined he suffers from major depression, post-
traumatic stress disorder, reactive attachment disorder, regular marijuana abuse
since fifth grade, alcohol abuse, and cocaine abuse. These diagnoses are reflected
in the McClain written report given to the trial court during sentencing (R1050-105 1)
and in Dr. McClain’s testimony and unrefuted opinions. (R1060-1063). These fact

findings ignore the school records in evidence from Osceola High School, showing
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the child as of October 1, 1998, was emotionally handicapped, failing all his classes,
was disruptive to others, needed a peer tutor or aide, and was defiant and
insubordinate. (R430-440). These facts ignore Dr. McClain’s unrefuted testimony
that Desmond Baker’s school records immediately before the offense reflect
someone emotionally “sliding down a mountain or falling off a cliff.” (R1058).

The trial did not consider that Baker was homeless when reviewing his
background, family, home and community environment. (R399).

The trial court found the following concerning Desmond Baker’s immaturity
and failure to appreciate risks and consequences as impacting participation in the
crime:

The available evidence in this case clearly establishes that the

Defendant appreciated the risks and consequences of his actions. Prior

to the murder, he had committed several violent crimes, including an

armed robbery of another cab driver. The evidence also shows that the

robbery that led to the murder was not committed on impulse but was

the product of cool, reflective thought and detailed planning,

preparation and execution. The robbery of Bockman also was part of

an escalating pattern of violent criminality on the patt of the Defendant

and although the murder of Bockman does not appear to have been part

of the Defendant’s initial plan, it was always a foreseeable possibility

given the Defendant’s chosen mode of operation.

(R399)

The trial court determined these facts despite a jury verdict convicting the

child of felony murder, which requires no intent to kill. The trial court in this finding
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did not account for the unrefuted expert evidence of Dr. McClain, who testified
Desmond Baker in middle school was in emotionally handicapped classes due to his
in ability to control his behavior and poor impulse control, withdrawal, excessive
dependency and anxiety. (R1054-1055). The child’s ability to engage in the kind of
reflective thought process and his knowledge of the foreseeable risks and
consequences of his actions are not proved in this record and are in fact presumed
not to exist for a fifteen-year-old child, in the same way such concepts and abilities
exist for an adult. Miller v. Alabama, 132 S.Ct 2455, 2464 (2012).

The trial court found the following concerning the influence of family and
peers on the child’s actions:

There is no credible evidence that familial pressure or peer pressure had

any significant effect of [sic] the Defendant’s actions in murdering

Harry Bockman or that such pressure could account for the killing.
(R400). This conclusion ignores Dr. McClain’s expert testimony that Desmond
Baker “was seeking to please others, if you will. That because of his excessive
dependency, he was already very vulnerable, even at a younger age. But I think that
it became pronounced as he was developing and then, unfortunately, alienating from
his family. Even though family was there, I think he was moving away from family,

partly, in dealing with some of the adolescent feelings, but also just the difficulties

with the anger that he felt, difficulties with impulse control, and being more
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vulnerable to peer influence.” (R1056). This finding of no evidence of peer
influence is at odds with the subsequent trial court fact finding that “Defendant
sought out the company of older males who were engaged in various form [sic] of
criminal activity and drew inspiration from them.” (R400).

In considering Desmond Baker’s criminal history, the trial court noted only
the offenses committed during the short time around the murder. (R400). The trial
court failed to consider the child had no prior involvement with the police and no
prior criminal history. (R400).

Concerning Desmond Baker’s amenability to rehabilitation, the trial court
found Dr. McClain indicated “that the Defendant was not rehabilitated, and that he
had not begun the proposed counseling. As such, the actual possibility of
rehabilitating the Defendant remains unclear.” (R400). On recross examination Dr.
McClain plainly stated, “I’m indicating that I certainly think he can be rehabilitated
to be released from prison.” (R1085). The psychologist testified that Desmond
Baker would need specific assistance in transitioning from life in prison to life
outside prison. She testified that he needs counseling of a kind that is not offered in
prison, but that he could still benefit from pastoral counseling, if available, and from
attending NA and AA meetings. The trial court erroneously concluded the

possibility of rehabilitating Desmond Baker is “unclear” because Baker, after living
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all of his adult life in prison, will need supervision, counseling and to attend AA and
NA meetings. The state presented no evidence Desmond Baker cannot be
rehabilitated. The state cannot lawfully deprive a child of the tools for rehabilitation,
such as therapy, and simultaneously continue to imprison him for not getting such
tools, since to do so would be the same as imprisoning a child while depriving him
of the means of showing rehabilitation, which violates Miller and the federal and
state constitutional prohibitions of cruel and unusual punishment. See Graham v.
Florida, 560 U.S. at 79. The 50 year sentence without review based on a finding
that it is “unclear” that Baker can be rehabilitated, punishes Baker for not beginning
counseling that is not offered in DOC. Such a sentence leads to the perverse
consequence of imprisoning Baker for decades for lacking maturity which is then
continually reinforced and ingrained by depriving him of access to the tools required
to overcome it. Such punishment of a juvenile offender is unconstitutional and the
very definition of cruel and unusual punishment.

CONCLUSION

Based on the arguments and authorities cited in this brief, Appellant respectfully
requests that this Court reverse the sentence below and remand this matter for
resentencing to a term of years less than a de facto life sentence of 50 years and which

includes a mandated review hearing after fifteen years.
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