Tnited States Court of Appeals

For the Seventh Cireuit
Chicago, Jllinois 60604

May 24, 2019
Before:
William J. Bauer, Circuit Judge

Michael S. Kanne, Circuit Judge
Michael B. Brennan, Circuit Judge

WELLS FARGO BANK, N.A., 1 Appeal from the United
Plaintiff-Appellee, ] States District Court for
] the Northern District of
No. 18-3662 V. } lllinois, Eastern Division.
1
'RONALD MUHAMMAD, ] No. 1:18-cv-06548
Defendant-Appellant. ]
] Robert W. Gettleman,
1 Judge.
ORDER

On January 17, 2019, the court issued an order requiring that both appellant and
appellee file, on or before January 31, 2019, a brief memorandum explaining why this
court should not dismiss this appeal for lack of jurisdiction. To date, appellant has not
responded. Appellee responded, filing a memorandum on March 1, 2019. On
consideration of that memorandum and review of the short record,

IT IS ORDERED that this appeal is DISMISSED for lack of jurisdiction.

This court has consistently reminded litigants that an order remanding a case to
state court based on lack of subject matter jurisdiction or a defect in the removal
procedure is not reviewable on appeal, whether or not the decision is correct. See, e. 2.
The Northern League, Inc. v. Gidney, 558 F.3d 614 (7th Cir. 2009) (per curiam); Rubel v.
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Pfizer, Inc., 361 F.3d 1016 (7th Cir. 2004); Phoenix Container, L.P. v. Sokoloff, 235 F.3d 352,
354-55 (7th Cir. 2000); In re Continental Casualty Co., 29 F.3d 292, 293 (7th Cir. 1994).

In the present case, the district court remanded this case to state courtin a
minute entry of November 15, 2018, and in a separate minute entry of December 13,
2018, denied appellant’s motion to strike and/or disregard and overrule appellee’s
motion to dismiss. The district court, at the December 13, 2018, hearing, informed
defendant that “This is not a federal matter,” explaining that “we don’t have
jurisdiction over a state mortgage foreclosure action.” In light of the district court’s
ruling, this court cannot review the remand order.




.- 'NOTICE -

. “pha text of this order may

rocted |
bﬁ;?f?ﬁ:?lmoé oG o 2019 IL App (1st) 18-0640-U
Rehearing :
:1‘: ztlt;sgsftc\:;n oef the same. ' No. 1-18-0640
Order filed May 9, 2019 S L ‘
) " Fourth Division -
IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT
WELLS FARGO BANK, N.A., ) Appeal from the
‘ ) Circuit Courtof
Plaintiff-Appellee, ). Cook County
v. )
,. )
WILHELMENIA T. MUHAMMAD; RONALD ) .
MUHAMMAD; CITY OF CHICAGO, UNITED ) No. 12 CH 21767
STATES OF AMERICA; GMAC, LLC; LVNV ) o
FUNDING, LLC; UNKNOWN OWNERS; and NON- )
RECORD CLAIMANTS, )
)
Defendants, . ). Honorable @
| ‘ ) Patricia S. Spratt,
(Wilhelmenia T. Muhammad, Defendant-Appellant). - )

Judge presiding.

JUSTICE BURKE delivered the judgment of the court.
Justices Gordon and Justice Reyes concurred in the judgment.

ORDER

Y1  Held: We affirm the circuit court’s denial of defendants® section 2-1401 beuédn where

their filing was barred by section 15-1509(c) of the Illinois Mortgage F oreclosure
Law (735 ILCS 5/15-1509(c) (West 2018)).
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92 . More than three years after the circuit court approved the judicial sale of a 'p'roh,erty'
previously owned hy defendants Ronald Muhamrhad and Wilhelmenia T. Muhammad, the
Muhammads filed a section 2-1401 petition alleging that they had newly didc‘oxtered evideneé
" that showed plaintiff Wells Fargo Bank, N.A., had perpetuated a fraud durmg the foreclosure :
proceedings. The court denied their petition, and Wilhelmenia appealed. On appeal Wﬂhelmema
| contends that the circuit court abused its discretion by denying the pet1t10n where 1t contamed

newly discovered evidence of the alleged fraud.! For the reasons that follow we afﬁrm the

Judgment of the circuit court.
13 ~ I. BACKGROUND
14 4 A Underlying Proceedings

1[5 In May 2006, the Muhammads obtamed a loan, which was secured by a mortgage ona

property located on the 4300 block of South Vmcennes Avenué in Chxcago The mortgage was |
originally issued by Mortgage Electromc Registration Systems, as nominee for Provxdent.
Funding Group. The note showed that it was initially given to Provident Fundmg‘ Gr.oup, b‘ut was -
later specially endorsed to Provident Funding Associates, L.P., which then en_do'rée’d the note to‘ |
Wells Fargo. Subsequently, Wells Fargo endorsed the note in blank, 'making the no_te“payuble to

the bearer.
1].6 n June 2012, after the Muhammads defaulted on their note, Wells F'a'rig“o": ﬁled a AA
foreclosure complaint. The Muhammads filed an “Answer to Complaint and Mot10n to D1sm1$s ? ..
where they asserted that the alleged debt had been “charged oﬁ” and referred to an exhlblt, but

no exhibit was attached to their motion. The Muhammads also alleged that Wells Fargo was

' Only Wilhelmenia filed a notice of appeal.
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conducting__a fraud upon the court. The pleading was signed by both-Wilheimenia and Ronald In-
August 2012, Ronald filed a pro se appearance.

97  In September 2012, Wells Fargo filed a motion for a default order and a judgment of

foreclosure and sale. Wells Fargo asserted that Wﬂhehdenia should be foul'ldindefault'beee.use

she failed to appear in the matter. Also in September 2012, Wells Fargo ﬁled a i@:ﬂétion for

summary judgment against Ronald, contending that there was no genuine issue of matenal fact .
because Ronald falled to respond to the arguments made in the complaint and falled to support
his allegations with supporting documentation. Wells Fargo attached to its motlon an afﬁdawt,
from Tanya Nolley, its vice president. of loan documentation, in which shelaverr‘ed .t'h'at Wellsl
Fargo was the holder of the note and stated the amount owed on the note, '

98 . In January 2013, the circuit court entered an order granting Wells Fe.rgd’s motlon for
default against Wilhelmenia, 1ts motion for summary judgment against Ronald, and entered a .
judgment of foreclosure and sale. The notice of sale, which was served on “the Muhammads

indicated that the property would be sold at a May 2, 2013, auction. -

99 Inlate April 2013, the Muhammads filed an “Emergéency Motion to Céncel" Sale, Vac_ate L

Final Judgment; Dismiss Complaint and Request for Leave to File Counter Cdiﬁplaiﬂi"’ In their
motien, the Muhammads argued that Wells Fargo did not have standing to jﬁle 'fthe’ eemplainlt
because they did not “execute a mortgége to Wells Fargo.;’ The Muhammads eont_ended that .
Freddie Mac was the current holder of tﬁe mortgage and that Wells Fargo had‘ not preeented' an};
evidence to show that the mortgage had been transferred to it. The pleading was signed oﬂy~ by
Ronald. The Muhammads attached an affidavit to their emergency motion; which‘ -thesr both

signed, in which they aﬂeged that their property had been .wrongfully . fd'recldéjed. The
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Muhammads also attached several exhibits to their motion, including a printout from Freddie

Mac’s website which showed that Freddie Mac was the “owner” of the moﬁgage on the property.

910 On May 1, 2013, the circuit court denied the Muhammads® motion. The j:u.dici.ail sale of’

the property was delayed, and in November 2013, Wells Fargo served the Muhandméds with a
notice of sale which indicated that the property would be sold on December 5, 2013.

Y11 Two weeks after the scheduled sale date, Wells Fargo filed a motlon to approve the

Jud1c1a1 sale. In the attached report of sale, the Judicial Sales Corporation mdwated that Wells -

Fargo had been the highest bidder, and that upon confirmation of the sale, it would eXecute and

deliver a deed to Wells Fargo. Similarly, in the attached certificate of sale, the Judmxal Sales

Corporatlon asserted that Wells Fargo had been the highest bidder. | ks

912 Shortly thereafter, an attomey filed an appearance on behalf of the Muhammads and filed
an “Objection to Motion for Order Approving Sale and Dlstnbutlon * In their ob_]ectlon they

argued that Wells Fargo did not properly give notice of the judicial sale.

913 On May 28, 2014, the circuit court granted Wells Faxjgo’s motion for an o,r,deli approvmg

‘the judicial sale, finding among other things that Wells Fargo properly gave notice of the sale.

The court further ordered the Judicial Sales Corporation to “execute and deliver a deed sufficient

to convey title to the holder of the certificate of sale,” i.e., Wells Fargo.

914 Less than a month later, the- Muhammads filed a motion to recon31der argumg, in part

and for the first time, that there was an issue of matenal fact as to whether Wells Fargo had the

capacity to bring the foreclosure complaint. In its response, Wells Fa‘rgo argue‘d that-’ thev
Muhammads waived any arguments regarding its standing or capacity to brmg the suit because-‘- .

they did not raise either of them as an affirmative defense. Regardless Wells Fargo asserted that |

o
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it made a prima facie showing of its standing and capacity by attaching a 'copy of- the hote to 1ts
complaint, a showing that the Muhammads had failed to rehut. .
915 In October 2014, the circuit court denied the Muhammads® motion to tewnstder._ They
filed their notice of appeal the following month. L
916 In June 2016, in Wells Fargo Bank, NA 'v. Muhammad, 2016 IL App (1st). 1‘4377_1;'U;
this court rejected the Muhammads® contentions on appeal, including that Wells Fargo did not
have the capacity or standing to foreciose. This court accordingly affirmed the circuit court’s
judgmeht and order approving the judicial sale of the property. In January 2017, our n:tandate
‘Was issued. | | F o
917 B. Section é-.1401 Petition Proceedings
9§18 On February 14, 2018, Ronald filed a “Motion to Vecate Judgment” that eitedise_ction.Z-‘
1401 of the Code of Civil Procedure (Code) (735 ILCS 5/2-1401 (W est 201;3))._ In thethotion,
Ronald argued that newly-discovered evidence showed a “Fraud Upon the -Cotxrt'”‘ and that it was -
“patently obvious that there is a meritorious defense involﬁng Standing to Forecloseand I:ieai |
| Party in Interest: The most accurate tool of analysis known to man has shown that the-putpOrted
Trust SIMPLY DOES NOT EXIST.” Additionally, Ronald alleged that “ther'e was smply no
way that [he] could have known ot' such facts until recently, lacking the knowledge and Tesources :
to deep dive into America’s failed mortgage and banking institutions.” To ‘support thls claim:v
Ronald attached a “Property Securitization Analy81s Report” prepared by Certlﬁed Forensm :
Loan Auditors, LLC, whmh in various places indicated that Freddie Mac was the owner of the
Muhammads’ mortgage. The re'port stated that, while the “mortgage was never-transfer'r d the -
note itself “may have been pooled sold” or “transferred.” Addmonally, the report stated that 3

Wells Fargo was the “[s]emcer » Ronald also attached an affidavit from Mlchael Camgan, a"
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certified mortgage securitization auditor, who researched an online database ef Bloefaeerg and
determined that Freddie Mac currently owned the mortgage. The petition was 51gned only by B
Ronald, and Wells-Fargo did not respond to 1t |

919 The following month, the circuit court denied the petiﬁon..'AIthough the court stated that.
it'lacked jurisdiction because the order approving the judicial sale was entered in May 501'4 the
court also found that, on the merits, the petition failed to allege any newly dlscovered ev1dence
"In the court’s order it noted that Wilhelmenia was present in addition to Ronald and counsel for
Wells Fargo. | |

120 Asnoted, Wilhelmenia subsequently ﬁled a notice of appeal in her name. Ron,a}d dld not.
721 | II: ANALYSIS

922 On appeal, Wilhelmenia contends that the circuit court erred: when it d:e.nied_h-er and
Ronald’s petition .Because the report attached to in constituted newly discovered evidence;

123 Sectlon 2-1401 of the Code (735 ILCS 5/2-1401 (West 2018)) allows for petltlons for

relief from final orders and Judgments ﬁled more. than 30 days after the entry of the order or »

Judgment Although a section 2-1401 petition is not a contmuatlon of the underlymg

proceedings, the petition must be filed in the same proceeding. 735 ILCS 5/2- 1401(b) (West

2018). Because the petition starts a new proceeding, the initial petition procedurally is the same

as a complaint. Blazyk v. Daman Express, Inc., 406 Iil App. 3d 203, 207 (2010) And thus the

petition is “subject to all the rules of civil practice that that character lmphes »1d.

924 In this case, Ronald was the only one of the Muhammads to file the section 2-1401

betition, as he brought the petition under his name and was the only one3 to sign it. While.
Wilhelmenia was a party to the underlymg proceedings, including the direct appeal she was not .

named in the sectlon 2-1401 petition and did not sign her name to it. Yet, Wllhelmema, who '

-5;
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appeared in court the day the eircuit court denied the petition, was the one who ﬁled thenotlce of .
appeal to challenge the court’s denial. And she is the one who filed the appellant s brief.
Meanwhile, Ronald was not named in the notice of appeal, did not 51gn the notice of appeal and
| did not sign the appellant’s brief. It is therefore questionable whether Wilhelmenia is even a
proper party to this appeal given that she was not named in the petition that cemlnenced the
section 2-1401 proceedings. But in light of Ronald’s pro se status in filing the secﬁen- 2-1401
| petition,” Wilhelmenia’s pro se status in filing the appeal and how the Muhammads proceeded
- throughout the foreclosure proceedings—sometimes having Ronald sign a docu'ment, sometimes
having Wilhelmenia sign a document and sometimes havi.ng.both sign a dqcunnent'-.-—we will
liberally construe the section 2-1401 petition to include Wilhelmenia and review 'the'-"merits of
her appeai of the circuit court’s denial of their section 2-1401 petition. | o
925 The main purpose of a section 2-1401 petition is to allege facts which, if .lcn'own'at the
time of the circuit court’s judgment, would have precluded its entry, tnough the Asectionallows
for some legal challenges. Banl v. Gerald Adelman: & Associates, Ltd., 223 Ill. 2d .85,:'94 (2006).
To be entitled to relief under a fact-dependent challenge, the section 2-1401 peﬁtion must set
forth specific factual allegations supporting: (1) the existence of a meritorious defense or cl'aim;‘
(2) due diligence in presenting the defense or claim to the circuit court in the ‘und:erlyi"ng action;
and (3) due diligence in filing the eection 2-1401 petition for relief. Warren County Soz:l & Water
Conservation District v. Walters, 2015 IL 117783, § 51. The petltloner has the burden of

establishing these elements by a preponderance of the evidence. Id

926 Inresponding to Wilhelmenia’s contention on appeal, Wells Fargo argues that the circuit
court properly denied the section 2-1401 petition for several reasons, mcludmg that the

Muhammads could not bnng such a petltlon in the first place because the court had already

-7-
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aﬁprovéd the judicial sale of the .property. Although a fact-dependent chéllé;;ge to a final
judgment or order is reviewed for an abuse of discretion (id.), we review whether Wilhe}menié
was barred from bringing the petitioni de novo. BMO Harris Bank Nationali Ass'n v. LaRosa,.
2017 IL App (Ist) 161159, 9 15. | |

127  Under section 15-1509(b) of the Illinois Mortgage Foreclosure Law (Ebre;clb?sure:' Law) _
(735 ILCS 5)15-1509(b) (West 2018)), delivery of the deed is sufﬁciépt to: pas_s-'titie ina
foreclosure action. And under section 15-1509(c) of the Foreclosﬁre Léw (735 ILCS 5/15-
1509((:) (West 2018)), the vesting of title by deed of a forecloséd property “shall be an entire bar ,
of *** all claims of parties to the foreclosure.” In U.S' Ban.lc National Ass ’n V. .Pr‘abhakaran,
4 2013 IL App (1st) 111224, 9 30, this court held that; after the circuit couﬁ 'e%ppfovegf a judicial
sale and a deed has been delivered to the purchaser of the property,- a party cannot use a section .
2-1401 petition to seek relief. See élso LaRosa, 2017 IL App (1st) 16115'9 1[‘19:'(citing to !
Prabhakaran and section 1509(c) of the Foreclosure Law, and agreemg that generally the vesting -
of title by deed to the purchaser bars all claims of the parties to the foreclosure) o

928 In this case, we note there is no evidence of record that the Judicial -Sales C’orpdraﬁoﬁ '
actually delivered the deed ‘;o Wells Fargo following thebcircuit court approving the judicial sale,
but the record strongly suggests that this occurred. First, the report of sale étatea “[t]hat upon
| ~ confirmation of this sale, The Judicial Sales 'Coxp‘oraﬁoﬁ will execute and deliver to s'ai&
successful bidder,” which was Wdls Fargo,“‘a Deed to said bidder in acc0rdah‘ce’:i§ith said
judgment and law.” Second, in the circuit court’s order approving the judicial sale, the court.
ordered “the Selling Officer,” which was the Judicial Sales Corporation, to ‘“exevcute' and ‘delivet :
a deed.sufﬁcient to convey title to the holder of the certiﬁcéte’“ of sale pursuant to i(he ﬁndmgs of

this Court as set forth above” to Wells Fargo. Regardless, the Muhammads, as tth‘e petmoners and - . :‘.

-8-
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the ones with the burden to allege and prove facts that entitle them to relief (see Cavitt v. l(epel,
2015 IL App (1st) 133382, 9§ 45), have not made any allegatioh or presented' any evidence that
the Judicial Sales Corporation failed to dehver a deed to Wells Fargo. These facts therefore
render the instant case squarely within the ambit of Prabhakaran

129 However, the rule of Prabhakaran will be inapplicable where the petitioner elle'ges that
the underlying judgment was void for a lack of persenal jurisdiction (LaRosa, ;201 7:Il; App (1 sti ~'
161159, § 19) or subject-matter jurisdiction. Deutsche Bank National Trust Co. v. Brewer, 2012
lL App (1st) 111213, § 15. These exceptions are based on the principle thet avoid judgm‘en’t may
be attacked at any time. See MB Financial Bank, N.A. v. Ted & Paul, LLC, 2013 IL-”App (llst')
122077, 9 17. But here, the Muhammads did not raise an argument about the lack of‘perSOhal |
jurisdiction or subject-matter -jurisdiction. Rather, they ‘vaguely asserted that Wells Fargo '
perpetuated a “Fraud Upon the Court” based on the newly discovered Property Secuﬁtizatien
Analysis Report, Which allegedly showed Freddie Mac owned their mortgage. . - ' |
130 However, there are lnstances where fraud can render a judgment void. Our supeeme court
has stated that “fraud which gives the court only- colorable jurisdiction™ can “renderf] a decree
void.” Schwarz v. Schwarz, 27 Tl1. 2d 140, 144;45 (1963); see also City .ofNapef'\}iIle V. Mann;-
378 1ll. App. 3d 657, 661 (2008) (noting that fraud can “render[] a judgment \;oid;’)'. Slwh frlaud,'

3 "N

a1§d known as “ ‘extrinsic frau occurs where a party “ ‘has been prevented from fully
exhibiting his case by being kept away from the court or is kept from ga1mng knowledge of the
suit.” ” Mann, 378 111. App. 3d at 661 (quoting In re Adoption of E.L., 315 1l App 3d 137 154
(2000)). Clearly, extrinsic fraud did not occur in tlus case, as the Mu];ammads actively

participated in the foreclosure proceedings, including at times with the representation of counsel.

They absolutely had knowledge of the foreclosure proceedings. Thus, whatever alléged fraud

_9.
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that Wells Fargo committed according to the Muhammads did not give the circguit siou&;él_orablc
' jurisdiction. And because of this, the Muhammads’ claim of “Frand Upo\n the »}Court”— was nbt an
allegation of a void judgment. Consequently, under Prabhakaran, the Muhammads were

precluded from bringing a section 2-1401 petition.

931 Nevertheless, we note that the Muhammads’ claim of Freddie Mac being the owner of the -

mortgage and the implication of such was fully resolved by this court in their direct apfaeal. See

Muhammad, 2016 IL App (1st) 143771-U, 49 28-34. Notably, in the Muhammads’ ‘;Emérgency

Motion to Cancel Sale, Vacate Final Judgment, Dismiss Complaint and Reqﬁest for Leave to File |

Counter Complaint,” they relied on a printout from an online loan search :on Freddie Mac’s

website, which indicated that Freddie Mac owned their mortgage. In the Muhammads’ ‘section 2-

1401 petition, specifically the attached “Property Securitization Analysis Report,” they_felied on

a similar printout from an online loan search on Freddie Mac’s website, which indicated that

Freddie Mac owned their mortgage. The Muhammads® attempt to use a sectioh 2-1401 petitfon ;

to relmgate what has already been decided in the circuit court and reviewed on duect appeal is .

improper. See People v. Burrows 172 11L. 2d 169, 187 (1996) (asserting that the purpose ofa

section 2-1401 petition “is not to relitigate matters that were or could have been raised on direct

appeal”); In re Marriage of Halas, 173 11l. App. 3d 218, 223 (1988) (“Consistent with the strong

judicial policy favoring finality of judgments, our courts have held that a section 2-1401 petition

is not to be used as a device to relitigate issues already decided or to put in i;sue maIIété which
have previously been or could have been adjudicated.”).

932 III CONCLUSION

933 For the foregoing reasons, we affirm the judgment of the circuit court of Cook County

ﬁ[ 34 Affirmed.
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