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QUESTION PRESENTED  

Is a defendant deprived of his right to due process of law when he would not 

have been convicted had perjury not been introduced at his trial? 

In this action brought pursuant to 28 United States Code (“U.S.C.”) §2254, the 

District Court found that the complaining witness, the sole individual other than 

Petitioner who knew whether a sexual encounter between the two of them was rape 

or consensual, committed perjury at trial. The District Court also concluded that had 

the perjury not been admitted at Petitioner’s state-court trial, there was a reasonable 

likelihood that he would not have been convicted. Nevertheless, the District Court 

denied relief because there was no evidence that the prosecution knew (or should 

have known) that the testimony was false. 16a-14a, 15a-16a. The Second Circuit 

affirmed, agreeing with the District Court that there was no clearly established law 

of this Court that the New York State court had applied unreasonably. As a result, 

there was no basis for relief under the deferential standard of review set forth in 28 

U.S.C. 2254(d)(1). 1a-2a.  

The question presented is whether a conviction that was obtained based on 

perjury violates due process, even absent a showing that the prosecution knew or 

should have known that the testimony was false.  
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PETITION FOR A WRIT OF CERTIORARI 

 

 William Reyes respectfully petitions for a writ of certiorari to review the 

judgment of the United States Court of Appeals for the Second Circuit in Case No. 

18-1126-cr. 

OPINIONS OF THE COURTS BELOW 

 This case was before the United States Court of Appeals for the Second Circuit 

twice. The Circuit Court’s final decision affirming the denial of a writ of habeas 

corpus, which forms the basis for this petition, was issued as a summary order on 

November 25, 2019. Appendix (“A”) at 1a.  The summary order has no official citation. 

The unofficial citation is Reyes v. Ercole, 785 Fed. App’x. 26 (2d Cir. November 25, 

2019.) Id. The District Court’s opinion and order has no official citation. The unofficial 

citation is Reyes v. Ercole, 06-civ-5525 (SHS), 2018 W.L. 1517204 (S.D.N.Y. Mar. 27, 

2018). 1a. 

The Second Circuit had previously remanded the case to the United States 

District Court for the Southern District of New York for additional fact finding. 31a. 

That order was not reported. The District Court’s initial order denying the petition 

has no official citation. The unofficial citation is Reyes v. Ercole, 06-civ-5525 (SHS), 

2009 W.L. 790104 (S.D.N.Y. Mar. 25, 2009). 33a.  

JURISDICTION 

 

 On November 25, 2019, the United States Court of Appeals for the Second 

Circuit issued a summary order affirming the judgement of the District Court, 

denying William Reyes’s petition for a writ of habeas corpus under 28 U.S.C. §2254. 
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1a. This Court has jurisdiction to decide this petition pursuant to 28 U.S.C. §1254 (1), 

which provides that “[c]ases in the courts of appeals may be reviewed by the Supreme 

Court by the following methods: (1) By writ of certiorari granted upon the petition of 

any party to any civil or criminal case, before or after rendition of judgment or 

decree[.]”  

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

 The Fifth Amendment to the United States Constitution provides in pertinent 

part as follows: “No person shall be ... deprived of life, liberty, or property, without 

due process of law[.]”  

STATEMENT OF THE CASE 

 For eighty-five years this Court has recognized that a conviction secured by the 

knowing use of perjury is fundamentally unfair. Mooney v. Holohan, 294 U.S. 103, 

110 (1935). In such circumstance reversal is virtually automatic. If there is any 

reasonable likelihood that the tainted evidence could have affected the outcome, the 

conviction cannot stand. United States v. Agurs, 427 U.S. 97, 103-04 (1976). This 

remedy is imposed not to punish “society for misdeeds of prosecutor” but to avoid “an 

unfair trial of the accused. Society wins not only when the guilty are convicted but 

when criminal trials are fair; our system of the administration of justice suffers when 

any accused is treated unfairly.” Brady v. Maryland, 373 U.S. 83, 87 (1963). In spite 

of the prudential underpinnings for this rule, courts in this country routinely uphold 

convictions tainted by perjury because defendants are unable to demonstrate that 

prosecutors did something wrong – that they knew or should have known that 
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testimony that was vital to a conviction was false. Petitioner’s conviction is one such 

case. 

The History of the Case 

 On July 11 2003, Petitioner William Reyes was convicted in New York State 

Supreme Court of one count of rape in the first degree and two counts of sexual 

assault in the first degree in violation of New York Penal Law Sections 130.35(1) and 

130.65(1), respectively.1 His conviction was based on the testimony of the 

complainant who claimed that Petitioner had forcibly raped her at a concession stand 

at the tour boat company where they both worked. No one else witnessed the 

encounter, and Petitioner testified that he and the complainant had had consensual 

sex.  

 Following a trial by jury, Petitioner was convicted on all counts. He 

unsuccessfully challenged his conviction on direct appeal in the New York state 

courts. 

 After his conviction became final, Petitioner brought a collateral proceeding in 

New York State Supreme Court pursuant to New York Criminal Procedure Section 

Law 440.10. He argued, inter alia, that newly discovered evidence demonstrated that 

the complainant had committed perjury at trial in violation of his right to due process 

under the New York State and United States Constitutions. The court denied the 

motion in an order dated July 5, 2006. 70a. The court found Petitioner’s arguments 

                                            
1Petitioner has served his term of incarceration but remains subject to 

supervision on parole.  
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meritless for two reasons: He had not been diligent in uncovering the evidence, and 

the information he claimed showed that the complainant had committed perjury was 

not material because it did not prove that he was innocent but was “merely 

impeachment material.” 74a, 75a-77a. 

The Habeas Petition and Subsequent Proceedings 

 On July 21, 2006, Petitioner filed a pro se application for a writ of habeas 

corpus pursuant to 28 U.S.C. §2254. 59a. Counsel was appointed on April 16, 2008. 

Through an amended petition filed by counsel, Petitioner challenged his conviction in 

federal court on several grounds, including that his right to due process had been 

violated by the admission of perjury at his trial. The New York state 440 court’s 

decision to the contrary had involved an unreasonable application of clearly 

established federal law.  

 The Magistrate Judge recommended that the writ be denied, finding that even 

assuming that the prosecution had knowingly offered perjured testimony there was 

no reasonable likelihood that the testimony affected the judgment of the jury. 50a. 

The state court’s determination that the evidence was not material did not involve an 

unreasonable application of clearly established federal law as determined by this 

Court. The District Court, adopting the Magistrate Judge’s Report and 

Recommendation, denied the petition on March 25, 2009. 57a.  

 Petitioner moved for a certificate of appealability. The United States Court of 

Appeals for the Second Circuit granted the application for the purpose of remanding 

the case to the District Court for additional fact finding. Relevant to this petition, the 
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Second Circuit ordered the District Court to determine whether perjury was admitted 

at trial, whether the prosecutor knew or should have known of the evidence 

suggesting perjury and whether Petitioner waived his claim by failing to exercise due 

diligence to uncover the evidence in time for trial or direct appeal. 31a-32a.  

 On remand to the District Court, Petitioner sought a stay of the proceedings to 

return to state court to file a second motion to vacate his conviction. In that action he 

challenged his conviction on three grounds: that he was actually innocent, that 

perjury had been admitted at his trial in violation of his right to due process and that 

his trial counsel had been ineffective for failing to uncover evidence that 

demonstrated his innocence. 17a. 

 The convictions Petitioner challenges arose from his employment at the Circle 

Line in Manhattan during June and part of July 2002. Petitioner supervised the 

employees who worked at a concession stand on the pier where the company docked 

its boats. Petitioner testified at his trial that the he had a consensual sexual 

encounter with the complainant, who was someone he supervised. He met her on her 

first day of work while he trained her. They engaged in friendly conversation about 

personal matters, developed a physical attraction over the next few days and had 

consensual sex. 7a, 17a. 

The prosecution claimed that Petitioner lured the complainant to a remote 

location on the pier where they worked, forcibly raped her and then returned to work. 

This scenario presented a problem for the state: Why would Petitioner rape someone 

who could easily identify him to the police? The prosecution sought to explain this by 
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eliciting testimony that the complainant had been sexually abused by her father. The 

prosecutor argued to the jury that as a result of her mistreatment by her father, the 

complainant was less likely than most victims to report a rape. Although Petitioner 

did not know about her background, the prosecutor claimed that as soon as Petitioner 

met her he had an intuition that she was the kind of person he could victimize with 

impunity.  

At trial the complainant testified that Petitioner talked “fresh” to her. On a 

subsequent day he grabbed her cheeks and kissed her. 9a. She had no sexual interest 

in him at all and didn’t like what happened. 11a. She testified that while she didn’t 

complain to the bosses at the Circle Line she did make a contemporaneous report of 

what had happened to a social worker at the group home where she lived. 9a. 

The prosecution argued to the jury that Petitioner, seeing that the complainant 

hadn’t done anything to stop his initial advances, felt free to proceed with his plan. 

Having gotten away with kissing her, he believed could get away with raping her 

also. He found an excuse to order her to come with him to a location that was shielded 

from the rest of the work site. Urns for coffee, tea and hot water were missing from 

the concession stand. He ordered her to go with him to retrieve the items. Once they 

were away from the rest of the employees, he raped her.   

 In support of his second motion to vacate his conviction in state court, 

Petitioner offered six affidavits, including one from Tyesha Burroughs. Ms. 

Burroughs had been a resident in the same group home where the complainant 

resided when she was purportedly raped. Ms. Burroughs stated in her affidavit that 
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she was close friends with the complainant at that time. The two both lived in the 

same group home and worked together at the Circle Line. Ms. Burroughs affirmed 

that immediately preceding the supposed rape the complainant had said she thought 

Petitioner was “hot.” 19a. Later Ms. Burroughs learned that the complainant was 

alleging that Petitioner raped her. Ms. Burroughs didn’t believe the accusations. She 

knew the complainant was interested in Petitioner, and the complainant frequently 

made up stories. In her affidavit, Ms. Burroughs described confronting the 

complainant: If she had been raped she should call the police. Ms. Burroughs affirmed 

in her affidavit that the complainant responded that she wasn’t going to call the police 

just yet, but she was “going to sue their asses, though.”2 19a. 

 The New York State Supreme Court rejected Petitioner’s claims that the 

affidavit he submitted established actual innocence or that the complaining witness 

had committed perjury. 21a. However, the court granted an evidentiary hearing to 

determine whether trial counsel had provided ineffective assistance. 22a.  

  At the hearing on his motion to vacate his conviction, Petitioner called four of 

the individuals who had signed affidavits. Three of the witnesses contradicted the 

complainant’s version of events. Charise Pearson, a social worker at the group home 

where the complainant then resided, testified that the complainant had not reported 

to her that she had been sexually harassed at work. Had she made such an 

                                            
2At trial, the complaint denied that she intended to sue Circle Line. However, 

after the state prosecution was concluded, the complainant did sue Circle Line’s 

parent company and received a settlement for an undisclosed amount.  
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accusation, protocols in place at the home would have required Ms. Pearson to file a 

report about the incident. 9a. 

Barbara Womack had worked at the concession stand in July of 2003 with 

Petitioner and the complainant. Consistent with what Ms. Burroughs had said in her 

affidavit, Ms. Womack testified that the complainant had been attracted to 

Petitioner. 19a. She “gawked” over him and gossiped with other young women at the 

concession stand stating that she “would do him a minute.” On the day of the 

supposed rape, the urns used to store brewed coffee, hot water for tea and 

decaffeinated coffee were missing. Several employees, including Petitioner and the 

complainant, were together when there was a transmission over a walkie-talkie that 

advised them that the missing service items might be on a boat. The complainant 

volunteered to go along with Petitioner to get to them. Contrary to the complainant’s 

testimony at trial, he did not order her to do so. 11a. 

Rosalie Davis, who also worked at the group home where the complainant lived 

in 2003, testified at the hearing. Ms. Davis described a confrontation between Ms. 

Burroughs and the complainant. Ms. Burroughs accused the complainant of lying 

about the rape: Burroughs said, “You know he didn’t rape you.” The complainant did 

not deny the accusation.  

Petitioner also called Delphina Cruz. Ms. Cruz had been employed as a social 

worker at the Children’s Aid Society in New York. In addition, she had worked for a 

member of the New York City Council. Until 2005, Ms. Cruz had been married to the 

complainant’s grandfather. At the complainant’s request, she came to live with Ms. 



 9 

Cruz and her family in 2001. The complainant bristled at any rules Ms. Cruz sought 

to impose.  Ms. Cruz described a series of incidents that followed. The complainant 

said she had drugged her mother and threatened to do the same to Ms. Cruz. After 

one disagreement with Ms. Cruz, the complainant set fire to Ms. Cruz’s bedroom.3 

Ultimately, the complainant made false allegations about Ms. Cruz to the 

Administration of Children’s Services. She claimed that Ms. Cruz had refused to feed 

her and had charged the complainant’s boyfriend hundreds of dollars a week to 

permit the complainant to live with Ms. Cruz. The accusations had proven 

problematic for Ms. Cruz’s employment. She was prohibited from working with 

children. Ms. Cruz also testified that the complainant had made false allegation of 

sexual impropriety against others.  

 The prosecution called the complainant as a witness at the 440 hearing. 

Initially she contradicted her trial testimony that she told Charise Pearson that 

Petitioner had kissed her the day before raping her. 9a. On cross-examination she 

repeated that Petitioner had kissed her but claimed that she could not recall whether 

she had ever told prosecutors about reporting the unwanted touching to Ms. Pearson. 

In response to a question posed by the court, the complainant said that she did not 

remember telling anyone about the kiss. It was possible she had. 9a. 

                                            
3At trial the complainant testified on direct examination that she had been 

involved in an incident at a group home during which a mattress had been set on fire. 

However, she denied having set the fire. Others had done it, and she had merely been 

present. After records related to the incident were disclosed, the prosecution had to 

recall the complaint. She admitted that she had been the one who set the fire. She 

had committed perjury by claiming otherwise because she wanted the jury to believe 

her.  
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 The state court denied Petitioner’s motion to vacate his conviction on the 

ground of ineffective assistance of counsel. The court made no explicit findings with 

respect the credibility of the hearing witnesses or the Burroughs affidavit. Rather, 

the court concluded that it was not unreasonable for trial counsel not to have 

interviewed the witnesses. 29a. There would have been no basis to infer that the 

employees of the group home or Ms. Cruz would have had evidence relevant to 

Petitioner’s defense. Id. The Circle Line employees, including Ms. Womack, had been 

instructed not to discuss the case under penalty of being fired and therefore likely 

would not have been cooperative.  26a-27a.  The court also dismissed the significance 

of the evidence that the complainant had been sexually attracted to Petitioner and 

that the complainant had volunteered to go retrieve the missing service items: Had 

Ms. Womack given such testimony “it would have supported defendant’s claim that 

the sex that occurred was consensual, but only weakly and indirectly.” 27a. 

 Petitioner returned to the District Court and asked for the stay to be lifted. In 

supplemental briefing, Petitioner argued, inter alia, on the basis of the evidence 

adduced in the 440 proceeding that the complainant had committed perjury. The 

District Court agreed that the complainant’s testimony on three topics was 

deliberately false: Her testimony that she had reported to someone at the group home 

that Petitioner had forcibly kissed her was false. (“Subsequently adduced evidence 

suggests that [the complainant] did not in fact report the kiss at the time.”) 9a. Her 

testimony that she had not volunteered to accompany Petitioner down the pier to look 

for the missing urns was false. (“The preponderance of the evidence suggests the most 
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likely explanation for the discrepancy between the accounts of [the complainant and 

Petitioner] is that [complainant] lied.”) 11a. Her testimony that she was not attracted 

to Petitioner was false. (“Though the Court cannot know [the complainant’s] mind 

with certainty, the evidence of her previous statements and behavior suggests that 

she perjured herself when she testified that was never attracted to [Petitioner].”) 12a.  

 The District Court also concluded that there was a reasonable likelihood that 

the false testimony could have affected the judgment of the jury. 14a. Although none 

of the perjury went “directly to the ultimate issue of [Petitioner’s] guilt or innocence, 

the false testimony touches on enough issues of importance” that it was “reasonable 

to suppose that [the perjury] could have swayed the result at trial.” 14a.  

 The District Court nevertheless denied relief on the basis of this Court’s 

precedent, which “dictates that even the intentional admission of materially false 

testimony does not make out a claim for a due process violation if the perjury was not 

known to the prosecution.” Id. Since Petitioner had not demonstrated that the 

prosecution knew or should have known that the testimony was false, the state court 

had not unreasonably applied controlling federal law in denying the 440 motion.  

 The District Court granted a certificate of appealability on the perjury issue. 

The Second Circuit affirmed. In doing so, the Circuit Court rejected Petitioner’s 

argument that the state court had not adjudicated his perjury claim on the merit. 2a. 

Because the claim had been adjudicated on the merits, the Second Circuit concluded 

that the District Court had correctly reasoned that the state court decision had to be 

upheld unless it was contrary to or involved an unreasonable application of clearly 
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established federal law as determined by this Court. Id. The Second Circuit further 

agreed with the District Court’s finding that the state court correctly applied the 

standard articulated by this Court: Due process is violated by the admission of 

perjury at trial only if the prosecution knew or should have known of the perjury. Id., 

citing United States v. Agurs, 427 U.S. at 103.  

 Since Petitioner had not provided evidence that the prosecution knew or should 

have known of the perjury, the Second Circuit upheld the District Court’s denial of 

the petition. Petitioner had demonstrated that perjury that was material to the 

verdict had been admitted at his trial. The complainant lied at trial when she testified 

that she was not attracted to him. She had lied at trial when she testified that she 

had reported the purported unwanted kiss that according to the prosecution had been 

a test for whether he could rape her with impunity. She had lied at trial when she 

testified that he had not volunteered to accompany Petitioner to a remote location of 

the pier where the sexual encounter had occurred. She had lied about all these key 

aspects of the prosecution’s case. Nevertheless, relief was not warranted.   

REASONS FOR GRANTING THE WRIT 

THIS CASE PRESENTS AN UNRESOLVED AND FREQUENTLY  

RECURRING ISSUE THAT PROFOUNDLY AFFECTS THE  

FAIR ADMINISTRATION OF JUSTICE 

 

 There can be little debate that when perjury is admitted at a trial, and the 

false testimony meets some degree of materiality, a strong possibility exists that the 

truth-finding function of a trial will be impaired and due process will be violated. This 

Court’s cases have long acknowledged this fact. See Mooney v. Holohan, 294 U.S. at 
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110 (knowing use of perjury is “as inconsistent with the rudimentary demands of 

justice as is the obtaining of a result by intimidation.”); Mesarosh v. United States, 

352 U.S. 1, 9, 13-14 (1956)(the “dignity of the United States Government will not 

permit” a conviction based on perjury); See also, Avi Weisman, Percoco Highlights 

Pre-Verdict Remedies For False Testimony, LAW 360 (March 28, 2018)(“Few would 

dispute that the government’s reliance on false testimony in a criminal trial is a 

fundamental corruption of the truth-seeking mission and debases the criminal justice 

system.”). 

 Empirical evidence also demonstrates the truth of the proposition that the 

introduction of perjury creates an unacceptable risk that an innocent person will be 

convicted. For example, statistics available through the National Registry of 

Exoneration, a joint project of the University of California Irvine Newkirk Center for 

Science & Society, the University of Michigan Law School and Michigan State 

University College of Law, document 2557 exonerations in criminal cases from 1989 

to the present. Of that number, approximately 1492 convictions (58%) were obtained 

in part through the use perjury or because of false accusations.4 

 In spite of the obvious significance to the criminal justice system of ensuring 

that convictions not be based on perjured testimony, this Court has not clearly 

resolved whether due process is violated by a prosecutor’s unknowingly use of perjury 

                                            
4The Registry defines its mission as follows: THE MISSION OF THE 

NATIONAL REGISTRY OF EXONERATIONS is to provide comprehensive 

information on exonerations of innocent criminal defendants in order to prevent 

future false convictions by learning from past errors. https://law.umich.edu/special/ 

exoneration/Pages/about.aspx. 
 



 14 

at trial. See Evenstad v. Carlson, 470 F.3d 777, 783 (8th Cir. 2006)(“The Supreme 

Court has not yet addressed the issue of whether a due process violation occurs if a 

conviction is based on perjured testimony which was unknown to the prosecution at 

the time of trial.”). This Court’s cases in this area provide inconsistent guidance on 

how this question should be resolved.  

 The line of cases addressing the significance of the admission of perjury in a 

criminal trial began in 1935 with this Court’s conclusion in Mooney v, Holohan, 294 

U.S. at 110, that the prosecutions knowing use of perjury, which formed the sole basis 

for conviction, violated due process.  

 Two decades later in Mesarosh v. United States, 352 U.S. at 9, the Court 

vacated petitioners’ convictions because perjury might have been admitted at their 

trial even though the prosecution did not know that the testimony was false when it 

was offered. The petitioners in Mesarosh were convicted of conspiring to overthrow 

the government. The Third Circuit affirmed the convictions, and this Court granted 

certiorari. Before the case was heard, the government discovered that one of its seven 

trial witnesses had testified falsely at other proceedings. While the government did 

not concede that the witness had committed perjury at petitioners’ trial it 

nevertheless argued that given the circumstances the case should be remanded to the 

District Court for additional fact finding. Petitioners sought a new trial.  

 This Court agreed that a new trial was warranted even though there was no 

indication that the government had behaved improperly in any way. The relevant 

inquiry was not the conduct (or knowledge) of the government but the reliability of 



 15 

the convictions. Since the witness’s credibility had been “wholly discredited” the 

convictions were “tainted, and there [could] be no other just result than to accord 

petitioners a new trial.” Id. at 9.  

 In a related context, this Court’s focus in Brady v. Maryland, 373 U.S. at 87, 

was similarly on whether a defendant had received a fair trial rather than on whether 

the prosecution had behaved improperly. Brady did not concern the admission of 

perjury. Rather, the prosecutor in Brady refused to turn over information the defense 

requested that would have supported his plea for leniency in his capital trial. This 

Court reversed Brady’s conviction, holding that “the suppression of evidence 

favorable to an accused upon request violates due process where the evidence is 

material either to guilt or punishment, irrespective of the good faith or bad faith of 

the prosecution.” Id. The Court noted that the principle that had motivated its 

decision in Mooney v. Holohan was “not punishment for misdeeds of a prosecutor but 

avoidance of unfair trial to the accused.”  

 This Court continued to apply the same analysis in Giglio v. United States, 404 

U.S. 150 (1972). In Giglio a government witness, the defendant’s co-conspirator, 

testified falsely at trial that he had received no promises in exchange for his 

cooperation. In fact, the initial Assistant United States Attorney who handled the 

case had told the witness that if he testified before the grand jury and at trial, he 

would not be prosecuted for his participation in the offense. The government attorney 

who tried the case apparently was unaware of the promise and did nothing to correct 

the false testimony. Giglio learned of the perjury after his conviction and sought a 
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new trial. This Court reversed the conviction. The fact that the trial prosecutor did 

not know that the witness’s testimony was false was irrelevant. The witness’s 

testimony was key to the government’s ability to obtain a conviction. His “credibility 

as a witness was therefore an important issue in the case, and evidence of any 

understanding or agreement as to future prosecution would be relevant to his 

credibility and the jury was entitled to know of it.” Id. at 155. 

 After Brady and Giglio it seemed clear that the admission of perjury at a 

defendant’s trial violated due process if the evidence was sufficiently important to the 

verdict, irrespective of whether the prosecuting authority knew the evidence was 

false. Due process was also violated if the prosecution inadvertently or otherwise 

withheld material evidence. This Court’s decision in United States v. Agurs, 427 U.S. 

97 (1976), muddied the waters.5  

 Agurs, like Brady, involved a prosecutor’s failure to disclose potentially 

exculpatory evidence to the defense. Linda Agurs stabbed James Sewell to death. At 

trial, she argued that Sewell had originally attacked her with the knife. She had 

stabbed him in self-defense. After her conviction, Agurs discovered that Sewell had a 

prior criminal record that would have shown his violent character. She sought on new 

trial, arguing that the prosecution’s failure to disclose that evidence violated her right 

                                            
5See Ann Bowen Poulin, Convictions Based on Lies: Defining Due Process 

Protection, 116:2 PENN. STATE L. REV. (2011) (“Poulin”)(concluding that in United 
States v. Agurs, 427 U.S. 97 (1976), this Court equated the materiality requirement 

for both false-testimony and non-disclosure cases in disregard of Giglio v. United 
States, 405 U.S. 150 (1967), leading to a requirement unsupported by prior case law 

that a defendant must demonstrate “a high level of government knowledge “to obtain 

relief in a false-testimony case.  
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to due process. The District Court rejected the government’s argument that it had no 

duty to disclose the evidence unless the defense requested the information. However, 

the court found the prior conviction didn’t add anything to the defense that was not 

already apparent from the uncontradicted evidence, including the fact that Sewell 

carried two knives on the night of his death.  

 The Ninth Circuit reversed. Although there had been no misconduct on the 

part of the prosecutor, a new trial was required because the jury “might have returned 

a different verdict if the evidence had been received.” Id. at 102. Finding that the 

Circuit Court’s decision represented “a significant departure from this Court’s prior 

holdings”, this Court reversed. Id.  at 103.  

 The specific issue this Court resolved in Agurs was whether the prosecution 

has a duty to disclose exculpatory material to the defense and, if so, what standard 

of materiality gives rise to that duty. Id. at 105. However, in resolving that question, 

this Court characterized Mooney as a non-disclosure case and the Mooney line of 

cases as involving perjured testimony of which the prosecution “knew or should have 

known.” By so doing, the Court blurred the lines between the Mooney line of case 

(admission of perjury) and the Brady line of cases (the undisclosed evidence 

demonstrates that the prosecutor’s case incudes perjured testimony and that the 

prosecutor suppressed evidence favorable to the accused upon request). 

Subsequently, courts, including the Second Circuit have cited Agurs for the 

proposition that due process is not violated by the admission of perjury, even if it is 

essential to the verdict, unless the prosecution knew or should have known that the 
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testimony was false. Reyes v. Ercole, 758 Fed. App’x at 27. There is no clear case law 

from this Court that contradict that reading of Agurs, which is inconsistent with this 

Court’s holdings in Mesarosh and Giglio. 

 As this Court stated more than 60 years ago in Mesarosh v. United States, the 

government “of a strong and free nation does not need convictions based upon 

[perjury]. It cannot afford to abide with them. Mesarosh, 352 U.S. at 14. The lack of 

a specific holding by this Court that due process is violated by the admission of 

perjury that is material to the verdict even if the prosecution does not know of the 

falsity of the evidence creates an unacceptable risk that such conviction will continue 

to occur.  

CONCLUSION 

 For the above-stated reasons, the petition for a writ of certiorari should be 

granted. 

 

Dated:  New York, New York 
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SUMMARY ORDER 

Petitioner–Appellant William Reyes appeals from a 
judgment of the U.S. District Court for the Southern 
District of New York (Stein, J.), entered March 26, 2018, 
denying his petition for a writ of habeas corpus pursuant to 
28 U.S.C. § 2254. Reyes claimed that the admission of 
perjury at his state court trial violated his right to due 
process. We assume the parties’ familiarity with the 
underlying facts and procedural history. 
  
“We review a district court’s legal conclusions in denying 
a habeas petition de novo and its factual findings for clear 
error.” Drake v. Portuondo, 553 F.3d 230, 239 (2d Cir. 
2009) (“Drake II”). “Under the Antiterrorism and Effective 
Death Penalty Act of 1996 (‘AEDPA’), a federal habeas 
court must apply a deferential standard of review to ‘any 
claim that was adjudicated on the merits in State court.’ ” 
Drake v. Portuondo, 321 F.3d 338, 343 (2d Cir. 2003) 
(“Drake I”) (quoting 28 U.S.C. § 2254(d)). 
  
“ ‘Adjudicated on the merits’ has a well settled meaning: a 
decision finally resolving the parties’ claims, with res 
judicata effect, that is based on the substance of the claim 
advanced, rather than on a procedural, or other, ground.” 
Sellan v. Kuhlman, 261 F.3d 303, 311 (2d Cir. 2001). We 
presume that a state court adjudicates a state prisoner’s 
federal claim on the merits when there is no “clear and 
express statement of reliance on a state procedural bar” or 
other ground. Jimenez v. Walker, 458 F.3d 130, 145 (2d 
Cir. 2006); see also Parker v. Ercole, 666 F.3d 830, 834 
(2d Cir. 2012) (citing Jimenez for the proposition that 
“absent a clear and express statement of reliance on a state 
procedural bar, we presume that a cursory state court 
decision rests on the merits of the federal *27 claim” 
(brackets and quotation marks omitted)). 
  
Regarding Reyes’ perjury claim, the state court held: 

The claim that the prosecutor 
knowingly utilized perjured 
testimony to obtain his conviction 
may be dismissed out of hand. 
Assuming for the sake of argument 
that Ms. Martinez testified falsely, 
defendant provides no basis to 
believe that the prosecutor was 
aware or had reason to know that 
she did so. 
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SUMMARY ORDER 
Petitioner—Appellant William Reyes appeals from a 
judgment of the US. District Court for the Southem 
District of New York (Stein, J.), entered March 26, 2018, 
denying his petition for a writ of habeas corpus pursuant to 
28 U.S.C. § 2254. Reyes claimed that the admission of 
perjury at his state court trial violated his right to due 
process. We assume the parties’ familiarity with the 
underlying facts and procedural history. 

“We review a district eourt’s legal conclusions in denying 
a habeas petition de novo and its factual findings for clear 
error.” Drake v. Porlurmda, 553 F.3d 230, 239 (2d Cir. 
2009) (“Drake 11"). “Under the Antiterrorism and Effective 
Death Penalty Act of 1996 (‘AEDPA’), a federal habeas 
court must apply a deferential standard of review to ‘any 
claim that was adjudicated on the merits in State court.’ ” 

Drake v. Partuondo, 321 F.3d 338, 343 (2d Cir. 2003) 
(“Drake I”) (quoting 28 USC. § 2254(d)). 
“ ‘Adjudicated on the merits‘ has a well settled meaning: a 
decision finally resolving the parties’ claims, with res 
judicata effect, that is based on the substance of the claim 
advanced, rather than on a procedural, or other, ground." 
Sellan v. Kuhlman, 261 F.3d 303, 311 (2d Cir. 2001). We 
presume that a state court adjudicates a state prisoner’s 
federal claim on the merits when there is no “clear and 
express statement of reliance on a state procedural bar” or 
other ground. Jimenez v. Walker, 458 F.3d 130, 145 (2d 
Cir. 2006); see also Parker v. Ercole, 666 F.3d 830, 834 
(2d Cir. 2012) (citing Jimenez for the proposition that 
“absent a clear and express statement of reliance on a state 
procedural bar, we presume that a cursory state court 
decision rests on the merits of the federal *27 claim” 
(brackets and quotation marks omitted)). 

Regarding Reyes’ perjury claim, the state court held: 

The claim that the prosecutor 
knowingly utilized perjured 
testimony to obtain his conviction 
may be dismissed out of hand. 
Assuming for the sake of argument 
that Ms. Martinez testified falsely, 
defendant provides no basis to 
believe that the prosecutor was 
aware or had reason to know that 
she did so.
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J. App’x 1573. Reyes argues that the state court did not 
decide his perjury claim on the merits because the court did 
not decide whether the complaining witness committed 
perjury. We disagree. There is nothing in the state court 
decision to suggest that the court rejected Reyes’ perjury 
claim on the basis of a procedural bar or alternate ground. 
See, e.g., Ortega v. Duncan, 333 F.3d 102, 105-06 (2d Cir. 
2003) (holding no AEDPA deference where state court 
rejected a perjury claim on the alternate ground that the 
issues surrounding potentially perjured testimony would 
not lead the jury to reach a different verdict in a new trial 
because of a new witness testimony). The state court 
rejected Reyes’ perjury claim because Reyes did not prove 
one of the requisite elements of a due process claim in this 
context (that the prosecutor had, or should have had, 
knowledge that Martinez testified falsely). Because the 
state court did not resolve the element of whether perjury 
occurred, we do not presume that finding to be correct, but 
we still consider the perjury claim to have been resolved on 
the merits. See Channer v. Brooks, 320 F.3d 188, 195 (2d 
Cir. 2003) (per curiam) (“[W]here a state court does not 
resolve a question of fact, no presumption of correctness 
can possibly attach with respect to that issue.”). 
  
Faced with a state court decision on the merits, we apply 
AEDPA’s deferential standard. Under this standard, no 
federal habeas relief is available unless the state court 
proceedings “resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme 
Court of the United States.” 28 U.S.C. § 2254(d)(1). 
“[Clearly established Federal law] refers to the holdings, as 
opposed to the dicta, of [the Supreme] Court’s decisions as 
of the time of the relevant state-court decision.” Williams 

v. Taylor, 529 U.S. 362, 412, 120 S.Ct. 1495, 146 L.Ed.2d 
389 (2000). 
  
Here, the state court rejected Reyes’ perjury claim because, 
as noted above, the “defendant provide[d] no basis to 
believe that the prosecutor was aware or had reason to 
know” that Martinez testified falsely. This is the standard 
the Supreme Court articulated in United States v. Agurs. 
427 U.S. 97, 103, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976) 
(“[T]he prosecution knew, or should have known, of the 
perjury....”).1 The District Court determined that these 
findings were reasonable, and Reyes does not appeal this 
issue. Reyes v. Ercole, No. 06-CV-5525 (SHS), 2018 WL 
1517204, at *13 (S.D.N.Y. Mar. 27, 2018). Applying 
AEDPA’s deferential standard, therefore, no federal 
habeas relief is available to Reyes. 
  
1 
 

In a prior case, we suggested that the “should have 
known” piece of the Agurs standard is dictum and, 
therefore, not clearly established Supreme Court 
precedent. Drake I, 321 F.3d at 345; see also Drake II,
553 F.3d at 240. We decline to address that issue here as 
it is not necessary to resolve this appeal. 
 

 
We have reviewed Reyes’ remaining arguments and find 
them to be without merit. The judgment of the District 
Court is AFFIRMED. 
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the Supreme Court articulated in United States v. Agurs. 
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therefore, not clearly established Supreme Court 
precedent. Drake I, 321 F.3d at 345; see also Drake II, 
553 F.3d at 240. We decline to address that issue here as 
it is not necessary to resolve this appeal. 
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OPINION & ORDER 

SIDNEY H. STEIN, U.S. District Judge 

*1 Petitioner William Reyes was convicted of rape and 
sexual abuse in New York state court in 2003 and 
sentenced to eighteen years in prison. He filed this petition 
in 2006 pursuant to 28 U.S.C. § 2254. After this Court 
denied the petition in 2009, the U.S. Court of Appeals for 
the Second Circuit granted Reyes a certificate of 
appealability for the limited purpose of remanding the case 
for further consideration of the merits of two of petitioner’s 
claims, which alleged due process violations resulting from 
(1) perjury at trial and (2) withholding of exculpatory 
evidence in disregard of Brady v. Maryland, 373 U.S. 83 
(1963). The Second Circuit also directed the Court to make 
factual findings on three matters relevant to those claims. 
  
For the reasons set forth below, the Court denies Reyes’ 
petition with respect to both remaining claims, but grants a 
certificate of appealability as to the perjury claim. 
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I. Background 
In the summer of 2002, petitioner William Reyes was 
working as a manager at the concession stand of Circle 
Line Cruises, a sightseeing boat company in Manhattan. He 
was twenty-nine years old and the father of two young 
daughters. Jane Martinez was a seventeen-year-old high 
school student with an infant son, living at Catholic 
Guardian Society Home, a group home for young mothers. 
Martinez began working at the Circle Line concession 
stand, under Reyes’ supervision, on June 27, 2002. (See 
Trial Transcript (“Tr.”), Doc. 9 at 34–38, 41–45, 348–57, 
372–73, 406–07.) 
  
*2 According to Martinez, Reyes forcibly raped her on a 
boat at the Circle Line pier on July 2, 2002, her fourth day 
on the job. Petitioner insists the sex was consensual. (Id. at 
52–74, 352–68.) After a jury trial in New York Supreme 
Court, New York County (Justice Bernard Fried 
presiding), at which both Reyes and Martinez testified, 
Reyes was convicted of rape in the first degree and two 
counts of sexual abuse in the first degree. (Id. at 555–58.) 
He was sentenced to eighteen years in prison. (Sentencing 
Transcript, addendum to Doc. 9 at 29.) 
  
After an unsuccessful direct appeal,1 Reyes moved pro se 
to vacate his conviction in state court based on newly 
discovered evidence pursuant to New York Criminal 
Procedure Law § 440.10(1)(g). (See Notice of First 440 
Motion, Doc. 7 Ex. G.) Petitioner’s new evidence consisted 
of an affidavit from Barbara Womack, a Circle Line 
employee contacted by Reyes’ wife after the trial, and an 
internal investigative report or “timeline” prepared by 
FLIK International, Circle Line’s parent company, in the 
aftermath of the 2002 incident. Reyes came into possession 
of the FLIK Report in 2004 from discovery produced in 
another litigation—a civil lawsuit filed by Martinez against 
several defendants, which apparently ended in settlement. 
(See Pet.’s Statement of Facts, Doc. 3 ¶¶ 8, 49, 57–58 & 
n.8.) He argued that the new evidence supported his 
account of the July 2 incident in various ways. 
  
1 
 

See People v. Reyes, 17 A.D.3d 205 (1st Dep’t 2005); 
People v. Reyes, 5 N.Y.3d 768 (2005). 
 

 
Petitioner’s Section 440 petition was denied without a 
hearing by Justice Ruth Pickholz of the New York 
Supreme Court, New York County. In a July 2006 order, 
Justice Pickholz reasoned that Reyes failed to exercise due 
diligence to uncover the report in time for trial and, further, 
that none of his newly proffered evidence was material or 
likely to change the verdict. (2006 Pickholz Order, Doc. 7 

Ex. I.) The Appellate Division, First Department, denied 
him leave to appeal the decision. (Certificate Denying 
Leave, Doc. 7 Ex. L.) 
  
Reyes filed a petition pursuant to 28 U.S.C. § 2254 in 2006, 
seeking a writ of habeas corpus on the basis of six claimed 
violations of his constitutional rights.2 (Original 2254 
Petition, Doc. 1.) The petition was referred to Magistrate 
Judge Kevin N. Fox, who appointed Stephanie M. Carvlin, 
Esq., as CJA counsel for petitioner in 2008. 
  
2 
 

Petitioner argued that 
his confinement by the State of New York is unlawful 
because (1) his conviction was against the weight of 
the evidence and thus violated due process, (2) newly 
discovered exculpatory evidence demonstrates that 
his right to due process and a fair trial were denied 
when the prosecution’s witness committed perjury, 
(3) the prosecutor violated the Fourteenth 
Amendment by failing to disclose the exculpatory 
evidence, (4) the trial court improperly admitted 
evidence of the victim’s emotional response to the 
rape and prior history of sexual abuse into the record, 
(5) prosecutorial misconduct during jury selection 
deprived him of a fair trial by an impartial jury, and 
(6) his trial counsel provided ineffective assistance. 

Reyes v. Ercole, No. 06-CV-5525, 2009 WL 790104, at 
*1 (S.D.N.Y. Mar. 25, 2009). Of these six claims, four 
are no longer at issue, after this Court denied relief and 
the Second Circuit declined to grant a certificate of 
appealability with respect to them. 
 

 
Reyes then filed an amended petition; in 2009, this Court 
adopted the Report and Recommendation of Judge Fox to 
deny the petition and declined to grant a certificate of 
appealability. Reyes v. Ercole, No. 06-CV-5525, 2009 WL 
790104, at *1 (S.D.N.Y. Mar. 25, 2009). Reyes moved for 
a certificate of appealability in the U.S. Court of Appeals 
for the Second Circuit. The Second Circuit granted his 
motion for the limited purpose of remanding the case for 
further consideration of two of petitioner’s claims—based 
on alleged perjury and Brady violations—and otherwise 
denied the motion and dismissed the appeal. (Mandate, 
Doc. 38.) 
  
*3 The Second Circuit’s 2009 mandate directed this Court 
to make factual findings on three separate questions. Based 
on the decision of the United States Supreme Court in 
Cullen v. Pinholster that “review under § 2254(d)(1) is 
limited to the record that was before the state court that 
adjudicated the claim on the merits,” 563 U.S. 170, 181 
(2011), this Court declined petitioner’s subsequent request 
for an evidentiary hearing on remand. Reyes v. Ercole, No. 
06-CV-5525, 2011 WL 1560800, at *2 (S.D.N.Y. Apr. 25, 
2011). 

Reyes v. Ercole, Not Reported in Fed. Supp. (2018) 

I. Background 
In the summer of 2002, petitioner William Reyes was 
working as a manager at the concession stand of Circle 
Line Cruises, a sightseeing boat company in Manhattan. He 
was twenty-nine years old and the father of two young 
daughters. Jane Martinez was a seventeen-year-old high 
school student with an infant son, living at Catholic 
Guardian Society Home, a group home for young mothers. 
Martinez began working at the Circle Line concession 
stand, under Reyes’ supervision, on June 27, 2002. (See 
Trial Transcript (“TL”), Doc. 9 at 34-38, 41-45, 348-57, 
372-73, 406-07.) 

*2 According to Martinez, Reyes forcibly raped her on a 
boat at the Circle Line pier on July 2, 2002, her fourth day 
on thejob. Petitioner insists the sex was consensual. (Id. at 
52-74, 352-68.) After ajury trial in New York Supreme 
Court, New York County (Justice Bemard Fried 
presiding), at which both Reyes and Martinez testified, 
Reyes was convicted of rape in the first degree and two 
counts of sexual abuse in the first degree. (Id. at 555-58.) 
He was sentenced to eighteen years in prison. (Sentencing 
Transcript, addendum to Doc. 9 at 29.) 

After an unsuccessful direct appeal,‘ Reyes moved pro se 
to vacate his conviction in state court based on newly 
discovered evidence pursuant to New York Criminal 
Procedure Law § 440.10(1)(g). (See Notice of First 440 
Motion, Doc. 7 Ex. G.) Petitioner’s new evidence consisted 
of an affidavit from Barbara Womack, a Circle Line 
employee contacted by Reyes’ wife after the trial, and an 
internal investigative report or “timeline” prepared by 
FLIK International, Circle Line’s parent company, in the 
aftermath of the 2002 incident. Reyes came into possession 
of the FLIK Report in 2004 from discovery produced in 
another litigation—a civil lawsuit filed by Martinez against 
several defendants, which apparently ended in settlement. 
(See Pet.’s Statement of Facts, Doc. 3 W 8, 49, 57-58 & 
n.8.) He argued that the new evidence supported his 
account of the July 2 incident in various ways. 

1 See People v. Reyes, 17 A.D.3d 205 (1st Dep’t 2005); 
People v. Reyes, 5 N,Y.3d 768 (2005). 

Petitioner’s Section 440 petition was denied without a 
hearing by Justice Ruth Pickholz of the New York 
Supreme Court, New York County. In a July 2006 order, 
Justice Pickholz reasoned that Reyes failed to exercise due 
diligence to uncover the report in time for trial and, further, 
that none of his newly proffered evidence was material or 
likely to change the verdict. (2006 Pickholz Order, Doc. 7 
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Ex. I.) The Appellate Division, First Department, denied 
him leave to appeal the decision. (Certificate Denying 
Leave, Doc. 7 Ex. L.) 

Reyes filed a petition pursuant to 28 U.S.C. § 2254 in 2006, 
seeking a writ of habeas corpus on the basis of six claimed 
violations of his constitutional rights} (Original 2254 
Petition, Doc. 1.) The petition was referred to Magistrate 
Judge Kevin N. Fox, who appointed Stephanie M. Carvlin, 
Esq., as CJA counsel for petitioner in 2008. 

r4 Petitioner argued that 
his confinement by the State of New York is unlawful 
because (1) his conviction was against the weight of 
the evidence and thus violated due process, (2) newly 
discovered exculpatory evidence demonstrates that 
his right to due process and a fair trial were denied 
when the prosecution‘s witness committed perjury, 
(3) the prosecutor violated the Fourteenth 
Amendment by failing to disclose the exculpatory 
evidence, (4) the trial court improperly admitted 
evidence of the victim’s emotional response to the 
rape and prior history of sexual abuse into the record, 
(5) prosecutorial misconduct during jury selection 
deprived him of a fair trial by an impartial jury, and 
(6) his trial counsel provided ineffective assistance. 

Reyes v. Ercole, No. 06-CV-5525, 2009 WL 790104, at 
*1 (S.D.N.Y. Mar. 25, 2009). Of these six claims, four 
are no longer at issue, after this Court denied relief and 
the Second Circuit declined to grant a certificate of 
appealability with respect to them. 

Reyes then filed an amended petition; in 2009, this Court 
adopted the Report and Recommendation of Judge Fox to 
deny the petition and declined to grant a certificate of 
appealability. Reyes v, Ercole, No. 06-CV-5525, 2009 WL 
790104, at *1 (S.D.N.Y. Mar. 25, 2009). Reyes moved for 
a certificate of appealability in the US Court of Appeals 
for the Second Circuit. The Second Circuit granted his 
motion for the limited purpose of remanding the case for 
further consideration of two of petitioner’s c1aims—based 
on alleged perjury and Brady violations—and otherwise 
denied the motion and dismissed the appeal. (Mandate, 
Doc. 38.) 

*3 The Second Circuit’s 2009 mandate directed this Court 
to make factual findings on three separate questions. Based 
on the decision of the United States Supreme Court in 
Cullen v. Pinholster that “review under § 2254(d)(l) is 

limited to the record that was before the state court that 
adjudicated the claim on the merits," 563 US. 170, 181 
(201 1), this Court declined petiti0ner’s subsequent request 
for an evidentiary hearing on remand. Reyes v. Ercole, No. 
06—CV—5525, 2011 WL 1560800, at *2 (S.D.N.Y. Apr. 25, 
2011).
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This Court stayed this action for more than four years at the 
request of petitioner’s counsel—from January 13, 2011, 
until April 22, 2015—to allow Carvlin and her investigator, 
Joseph Dwyer, to investigate further and to seek additional 
relief in New York state court. (See Endorsed Letters, 
Docs. 50 & 70.) During that time, petitioner filed a second 
Section 440 petition in New York state court, which was 
adjudicated and denied by Justice Pickholz. (See Notice of 
Second 440 Motion, Doc. 78 Ex. 1.) That petition advanced 
three claims—perjury, actual innocence, and ineffective 
assistance of counsel—on the basis of a series of affidavits 
from newly contacted witnesses who had not testified at 
trial. For reasons addressed in relevant detail below, Justice 
Pickholz denied the first two claims in a July 2013 order 
and the third in a December 2013 order, after hearing 
testimony from several witnesses over three days in 
October and December 2013. (See 2013 Pickholz Pre-
Hearing Order, Doc. 78 Ex. 4; 2013 Pickholz Post-Hearing 
Order, Doc. 78 Ex. 6; Oct. 2013 Transcript (“H.”) & Dec. 
2013 Transcript (“H2”), Doc. 71 Ex. C.) The Appellate 
Division, First Department, subsequently denied Reyes’ 
request for leave to appeal that decision. (See 4/21/15 
Letter, Doc. 70.) 
  
 
 

II. Discussion 
 

A. Legal Standard 
Reyes carries a heavy burden on this petition. The 
governing statute, the Antiterrorism and Effective Death 
Penalty Act of 1996 (AEDPA), “reflects the view that 
habeas corpus is a guard against extreme malfunctions in 
the state criminal justice systems, not a substitute for 
ordinary error correction through appeal.” Harrington v. 
Richter, 562 U.S. 86, 102–03 (2011) (internal quotation 
omitted). Pursuant to 28 U.S.C. § 2254(d), as amended by 
AEDPA: 

An application for a writ of habeas corpus on behalf of a 
person in custody pursuant to the judgment of a State 
court shall not be granted with respect to any claim that 
was adjudicated on the merits in State court proceedings 
unless the adjudication of the claim— 

(1) resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly 
established Federal law, as determined by the 
Supreme Court of the United States; or 

(2) resulted in a decision that was based on an 

unreasonable determination of the facts in light of the 
evidence presented in the State court proceeding. 

In Section 2254(d)(1), “the phrase ‘clearly established 
Federal law, as determined by the Supreme Court of the 
United States’ ... refers to the holdings, as opposed to the 
dicta, of [the Supreme] Court’s decisions as of the time of 
the relevant state-court decision.” Williams v. Taylor, 529 
U.S. 362, 412 (2000). 
  
A state court decision is “contrary to” those holdings if it 
“applies a rule that contradicts the governing law,” or if it 
“confronts a set of facts that are materially 
indistinguishable from a decision of [the Supreme] Court 
and nevertheless arrives at a result different from [the 
Court’s] precedent”; the decision constitutes an 
“unreasonable application” if it “identifies the correct 
governing legal rule ... but unreasonably applies it to the 
facts of the particular state prisoner’s case,” or “either 
unreasonably extends a legal principle from [Supreme 
Court] precedent to a new context where it should not apply 
or unreasonably refuses to extend that principle to a new 
context where it should apply.” Id. at 405–07. In sum, for 
the writ to issue, “[t]he state court decision must be so 
lacking in justification that there was an error well 
understood and comprehended in existing law beyond any 
possibility for fairminded disagreement.” Woods v. 
Etherton, 136 S. Ct. 1149, 1151 (2016) (internal quotation 
omitted). 
  
*4 The threshold for establishing an “an unreasonable 
determination of the facts,” 28 U.S.C. § 2254(d)(2), is also 
very high. Relief cannot be granted if “reasonable minds 
reviewing the record might disagree about the finding in 
question.” Brumfield v. Cain, 135 S. Ct. 2269, 2277 (2015) 
(internal quotation and alteration omitted). In addition, in 
this Circuit a “federal habeas court must assume that all 
factual determinations made by the state court were correct 
unless the petitioner rebuts those findings by clear and 
convincing evidence,” pursuant to 28 U.S.C. § 2254(e)(1). 
Lewis v. Conn. Comm’r of Corr., 790 F.3d 109, 120 (2d 
Cir. 2015).3 
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According to Section 2254(e)(1): 
In a proceeding instituted by an application for a writ 
of habeas corpus by a person in custody pursuant to 
the judgment of a State court, a determination of a 
factual issue made by a State court shall be presumed 
to be correct. The applicant shall have the burden of 
rebutting the presumption of correctness by clear and 
convincing evidence. 
 

 
These highly deferential standards apply here because 
Reyes’ claims were adjudicated on the merits in state court. 

Reyes v. Ercole, Not Reported in Fed. Supp. (2018) 

This Court stayed this action for more than four years at the 
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until April 22, 2015—to allow Carvlin and her investigator, 
Joseph Dwyer, to investigate further and to seek additional 
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Docs. 50 & 70.) During that time, petitioner filed a second 
Section 440 petition in New York state court, which was 
adjudicated and denied by Justice Pickholz. (See Notice of 
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A. Legal Standard 
Reyes carries a heavy burden on this petition. The 
governing statute, the Antiterrorism and Effective Death 
Penalty Act of 1996 (AEDPA), “reflects the View that 
habeas corpus is a guard against extreme malfunctions in 
the state criminal justice systems, not a substitute for 
ordinary error correction through appeal.” Harrington v. 

Richter, 562 US. 86, 1024B (2011) (internal quotation 
omitted). Pursuant to 28 USC. § 2254(d), as amended by 
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An application for a writ of habeas corpus on behalf of a 
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court shall not be granted with respect to any claim that 
was adjudicated on the merits in State court proceedings 
unless the adjudication of the claim— 

(1) resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly 
established Federal law, as determined by the 
Supreme Court of the United States; or 

(2) resulted in a decision that was based on an 
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unreasonable determination of the facts in light of the 
evidence presented in the State court proceeding. 

In Section 2254(d)(1), “the phrase ‘clearly established 
Federal law, as determined by the Supreme Court of the 
United States’ refers to the holdings, as opposed to the 
dicta, of [the Supreme] Court’s decisions as of the time of 
the relevant state-court decision.” Williams v. Taylor, 529 
U.S. 362, 412 (2000). 

A state court decision is “contrary to” those holdings if it 
“applies a rule that contradicts the governing law,” or if it 
“confronts a set of facts that are materially 
indistinguishable from a decision of [the Supreme] Court 
and nevertheless arrives at a result different from [the 
Court’s] precedent"; the decision constitutes an 
“unreasonable application” if it “identifies the correct 
goveming legal rule but unreasonably applies it to the 
facts of the particular state prisoner’s case,” or “either 
unreasonably extends a legal principle from [Supreme 
Court] precedent to a new context where it should not apply 
or unreasonably refuses to extend that principle to a new 
context where it should apply.” Id. at 405—07. In sum, for 
the writ to issue, “[t]he state court decision must be so 
lacking in justification that there was an error well 
understood and comprehended in existing law beyond any 
possibility for fairminded disagreement.” Woods v. 

Etherton, 136 S. Ct. 1149, 1151 (2016) (internal quotation 
omitted). 

*4 The threshold for establishing an “an unreasonable 
determination ofthe facts," 28 USC. § 2254(d)(2), is also 
very high. Relief cannot be granted if “reasonable minds 
reviewing the record might disagree about the finding in 
question.” Brumfield v. Cain, 135 S. Ct. 2269, 2277 (2015) 
(internal quotation and alteration omitted). In addition, in 
this Circuit a “federal habeas court must assume that all 
factual determinations made by the state court were correct 
unless the petitioner rebuts those findings by clear and 
convincing evidence,” pursuant to 28 U.S.C. § 2254(e)(1). 
Lewis v. Conn. Comm ‘r of Corn, 790 F.3d 109, 120 (2d 
Cir. 2015):‘ 

3 According to Section 2254(e)(1): 
In a proceeding instituted by an application for a writ 
of habeas corpus by a person in custody pursuant to 
the judgment of a State court, a determination of a 
factual issue made by a State court shall be presumed 
to be correct. The applicant shall have the burden of 
rebutting the presumption of correctness by clear and 
convincing evidence. 

These highly deferential standards apply here because 
Reyes’ claims were adjudicated on the merits in state court.
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As recounted above, over the course of petitioner’s two 
Section 440 petitions, the New York County Supreme 
Court, Justice Pickholz, considered and rejected Reyes’ 
arguments in a series of three detailed and substantive 
orders, and the Appellate Division, First Department, 
denied leave to appeal from those decisions. This Court 
therefore “looks through” those summary orders to Justice 
Pickholz’s “reasoned state judgment,” to which it must 
defer. Ylst v. Nunnemaker, 501 U.S. 797, 803–04 (1991). 
  
However, as to specific factual questions on which “the 
state court in this case explicitly refused to make any 
factual finding,” no deference can attach. Ortega v. 
Duncan, 333 F.3d 102, 106 (2d Cir. 2003) (citing Channer 
v. Brooks, 320 F.3d 188, 195 (2d Cir. 2003) (per curiam)). 
On such matters, petitioner bears only the normal 
background burden of proof by a preponderance of the 
evidence. Id.; see also Epps v. Poole, 687 F.3d 46, 50 (2d 
Cir. 2012). The Court must also take care to defer to any 
factual findings implicitly made by the state court. 
Channer, 320 F.3d at 195. 
  
 
 

B. Petitioner’s Due Process Claim Based on 
Perjured Testimony Is Denied. 

On the first claim remanded for further consideration by 
this Court, Reyes contends that the admission of perjury at 
trial violated his constitutional right to due process. The 
Supreme Court “has consistently held that a conviction 
obtained by the knowing use of perjured testimony ... must 
be set aside if there is any reasonable likelihood that the 
false testimony could have affected the judgment of the 
jury.” United States v. Agurs, 427 U.S. 97, 103 (1976).4 
That principle “does not cease to apply merely because the 
false testimony goes only to the credibility of the witness”; 
indeed, “[t]he jury’s estimate of the truthfulness and 
reliability of a given witness may well be determinative of 
guilt or innocence, and it is upon such subtle factors as the 
possible interest of the witness in testifying falsely that a 
defendant’s life or liberty may depend.” Napue v. Illinois, 
360 U.S. 264, 269 (1959). 
  
4 
 

The Second Circuit’s mandate instructed this Court to
determine “whether the prosecution knew, or should 
have known, of the perjury.” (Mandate at 2 (emphasis
added).) The Court will accordingly consider the
constructive as well as actual knowledge of the
prosecution at trial. 
Reyes also contends that he may obtain relief, even
without proving that the prosecution had constructive
knowledge of the perjury, “if the testimony was material
and the court is left with a firm belief that but for the

perjured testimony, the defendant would most likely not 
have been convicted.” United States v. Ferguson, 676 
F.3d 260, 282 n.19 (2d Cir. 2011) (internal quotation and 
alteration omitted). That additional ground for relief is 
found only in Circuit precedents arising from direct 
appeal of a district court decision, and hence is not 
“clearly established federal law” applicable to this case. 
See Channer v. Brooks, 320 F.3d 188, 196 (2d Cir. 2003)
(per curiam). 
 

 
*5 To adjudicate this claim, the Court must determine “(1) 
whether false testimony was introduced, (2) whether that 
testimony either was or should have been known to the 
prosecution to be false, ... and ( [3] ) whether the false 
testimony was prejudicial in the sense defined by the 
Supreme Court in Agurs.” Shih Wei Su v. Filion, 335 F.3d 
119, 127 (2d Cir. 2003).5 Perjury is committed when a 
witness “gives false testimony concerning a material 
matter with the willful intent to provide false testimony, 
rather than as a result of confusion, mistake, or faulty 
memory.” United States v. Dunnigan, 507 U.S. 87, 94 
(1993). 
  
5 
 

Per Shih Wei Su, it must also be decided whether the 
perjury “went uncorrected.” Id. In this case, however, 
respondent does not contest the fact that none of the five 
alleged discrepancies identified by petitioner was 
discovered or corrected at trial. 
 

 
Finally, in this Circuit, “at least for purposes of a collateral 
attack, a defendant is normally required to exercise due 
diligence in gathering and using information to rebut a 
lying prosecution witness.” Shih Wei Su, 335 F.3d at 127. 
  
For the reasons that follow, although petitioner shows the 
admission of some perjured testimony at his trial, he has 
failed to meet at least one of the additional requirements to 
obtain relief on this claim. 
  
 
 

1. Some, but Not All, of the Alleged Inconsistencies 
Were Likely the Result of Perjury. 

Petitioner proffers evidence purportedly showing that his 
due process rights were violated when “Ms. Martinez 
intentionally provided false testimony at Mr. Reyes’ trial 
on five material issues.” (Pet.’s Suppl. Mem., Doc. 71 at 
5.) In adjudicating this claim on the merits, Justice 
Pickholz expressly declined to reach the question whether 
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added).) The Court will accordingly consider the 
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prosecution at trial. 
Reyes also contends that he may obtain relief, even 
without proving that the prosecution had constructive 
knowledge of the perjury, “if the testimony was material 
and the court is left with a firm belief that but for the 
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F.3d 260,282 n.l9 (2d Cir. 201 1) (internal quotation and 
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whether false testimony was introduced, (2) whether that 
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For the reasons that follow, although petitioner shows the 
admission of some perjured testimony at his trial, he has 
failed to meet at least one of the additional requirements to 
obtain reliefon this claim. 

1. Some, but Not All, of the Alleged Inconsistencies 
Were Likely the Result of Perjury. 

Petitioner proffers evidence purportedly showing that his 
due process rights were violated when “Ms. Martinez 
intentionally provided false testimony at Mr. Reyes’ trial 
on five material issues.” (Pet.’s Suppl. Mem., Doc. 71 at 
5.) In adjudicating this claim on the merits, Justice 
Pickholz expressly declined to reach the question whether
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Martinez had in fact perjured herself. Instead, “[a]ssuming 
for the sake of argument that Ms. Martinez testified 
falsely,” the state court denied the claim on the 
independently sufficient ground that the prosecution lacked 
knowledge of the evidence at issue, as addressed below. 
(2013 Pickholz Pre-Hearing Order at 5.) This Court took 
much the same tack in its 2009 order denying Reyes’ 
habeas petition. Reyes v. Ercole, No. 06-CV-5525, 2009 
WL 790104, at *6 (S.D.N.Y. Mar. 25, 2009). 
  
However, the Second Circuit has directed that: 

On remand, the district court should 
make factual findings as to ... 
whether the alleged inconsistencies 
were likely the result of perjury or, 
alternatively, could have resulted 
from the Appellant’s and the 
victim’s differing memories of the 
relevant events, the victim’s 
incorrect, but not perjured, 
recollection, or a difference of 
opinion as to the information 
requested—e.g., what constitutes a 
“personal” conversation. 

(Mandate at 2 (emphasis added).) Because there was no 
state court finding on this issue, it is left to this Court’s de 
novo review whether petitioner has shown the admission of 
perjury by a preponderance of the evidence. See Channer 
v. Brooks, 320 F.3d 188, 195 (2d Cir. 2003) (per curiam) 
(“[W]here a state court does not resolve a question of fact, 
no presumption of correctness can possibly attach with 
respect to that issue.”); Ortega v. Duncan, 333 F.3d 102, 
106 (2d Cir. 2003); Black v. Rock, 103 F. Supp. 3d 305, 
317 (E.D.N.Y. 2015). 
  
The state court did, however, make one finding of 
relevance here. In adjudicating another claim, Justice 
Pickholz found that Barbara Womack’s subsequent 
testimony—that Martinez was attracted to Reyes and 
volunteered to accompany him to the boat on July 2—
“would have supported defendant’s claim that the sex that 
occurred on the boat was consensual,” had Womack 
testified at trial. (2013 Pickholz Post-Hearing Order at 3.) 
Although Justice Pickholz added that she did not think the 
effect of this support would be great, her endorsement of 
the testimony suggests that she made an implicit finding of 
Womack’s credibility, which this Court cannot disturb 
except in accordance with the strictures of Section 2254. 
  
*6 With these standards in mind, the Court will consider 
each of Reyes’ allegations in turn. 

  
 
 

a. Martinez Did Not Commit Perjury by Testifying 
that She Had No Personal Conversations with Reyes. 

First, Reyes contends that Martinez perjured herself by 
testifying that did not have any “personal” conversations 
with him before the day of the rape. (Pet.’s Suppl. Mem. at 
5–8.) Her account differed markedly from Reyes’ 
narrative. Reyes testified that he spent Martinez’s first day 
at work training her and speaking with her about numerous 
personal topics, including their respective relationships, 
and that the two got to know each other in the days before 
a consensual sexual encounter. (Tr. at 353–59; 405–09.) 
The key portion of Martinez’s trial testimony on direct 
examination reads as follows: 

Q [ADA Candace McLaren]: What day of work did 
you meet the defendant? 

A [Martinez]: The second day. 

Q: And on that day, did you have any extensive 
conversations with him? 

A: No. 

Q: Did you talk to him about anything personal? 

A: No. 

Q: Did you talk to him about your relationship with 
your boyfriend? 

A: No. 

Q: Did you talk to him about your son? 

A: No. 

Q: Did you talk to him about how you were looking 
for a relationship with a responsible individual? 

A: No. 

Q: Did you hear him talk to you about his 
relationships? 

A: No. 

Q: Did he talk to you about his girl friend? 

A: No. 
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Martinez had in fact perjured herself Instead, “[a]ssuming 
for the sake of argument that Ms. Martinez testified 
falsely,” the state court denied the claim on the 
independently sufficient ground that the prosecution lacked 
knowledge of the evidence at issue, as addressed below. 
(2013 Pickholz Pre-Hearing Order at 5.) This Court took 
much the same tack in its 2009 order denying Reyes‘ 
habeas petition. Reyes v. Ercole, No. 06—CV—5525, 2009 
WL 790104, at *6 (S.D.N.Y. Mar. 25, 2009). 
However, the Second Circuit has directed that: 

On remand, the district court should 
make factual findings as to 
whether the alleged inconsistencies 
were likely the result of perjury or, 
alternatively, could have resulted 
from the Appellant’s and the 
victim’s differing memories of the 
relevant events, the victim’s 
incorrect, but not perjured, 
recollection, or a difference of 
opinion as to the information 
requested—e.g., what constitutes a 
“personal” conversation. 

(Mandate at 2 (emphasis added).) Because there was no 
state court finding on this issue, it is left to this Court’s de 
novo review whether petitioner has shown the admission of 
perjury by a preponderance of the evidence. See Channer 
v. Brooks, 320 F.3d 188, 195 (2d Cir. 2003) (per curiam) 
(“[W]here a state court does not resolve a question of fact, 
no presumption of correctness can possibly attach with 
respect to that issue”); Ortega v. Duncan, 333 F.3d 102, 
106 (2d Cir. 2003); Black v. Rock, 103 F. Supp. 3d 305, 
317 (E.D.N.Y. 2015). 

The state court did, however, make one finding of 
relevance here. In adjudicating another claim, Justice 
Pickholz found that Barbara Womack's subsequent 
testimony—that Martinez was attracted to Reyes and 
volunteered to accompany him to the boat on July 2— 
“would have supported defendant‘s claim that the sex that 
occurred on the boat was consensual,” had Womack 
testified at trial. (2013 Pickholz Post-Hearing Order at 3.) 
Although Justice Pickholz added that she did not think the 
effect of this support would be great, her endorsement of 
the testimony suggests that she made an implicit finding of 
Womack’s credibility, which this Court cannot disturb 
except in accordance with the strictures of Section 2254. 

*6 With these standards in mind, the Court will consider 
each of Reyes’ allegations in turn. 
WESTLEW 

a. Martinez Did Not Commit Periurv bv Testifving 
that She Had No Personal Conversations with Reves. 

First, Reyes contends that Martinez perjured herself‘ by 
testifying that did not have any “personal” conversations 
with him before the day ofthe rape. (Petfs Suppl. Mem. at 
S—8.) Her account differed markedly from Reyes’ 
narrative. Reyes testified that he spent Martinez’s first day 
at work training her and speaking with her about numerous 
personal topics, including their respective relationships, 
and that the two got to know each other in the days before 
a consensual sexual encounter. (Tr. at 353—59; 405—09.) 
The key portion of Martinez‘s trial testimony on direct 
examination reads as follows: 

Q [ADA Candace McLaren]: What day of work did 
you meet the defendant? 

A [Martinez]: The second day. 
Q: And on that day, did you have any extensive 
conversations with him? 

A: No. 

Q: Did you talk to him about anything personal? 

A: No. 

Q: Did you talk to him about your relationship with 
your boyfriend? 

A: No. 

Q: Did you talk to him about your son? 

A: No. 

Q: Did you talk to him about how you were looking 
for a relationship with a responsible individual? 

A: No. 

Q: Did you hear him talk to you about his 
relationships‘? 

A: No. 

Q: Did he talk to you about his girl friend? 

A: No.
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Q: Did he talk to you about his children? 

A: No. 

Q: Did he talk to you about any relationship problems 
he was having? 

A: No. 

(Id. at 441–42.) 
  
According to the FLIK Report, however, Martinez 
previously told an agent of her employer that she and Reyes 
had indeed discussed topics plausibly deemed “personal”: 

Jane began by stating that when she first started at the 
Circle Line, William asked her about herself, where she 
lived etc. Jane responded to all his questions with the 
correct answers. Just a day or so after she started 
working, Jane said William asked her where she had 
gotten a hickey that was on her neck. Jane responded that 
it was from her boyfriend. She said William then replied 
to her, “Well you’re not allowed to have one unless I 
give it to you”. Jane then explained how a day or so later, 
William asked Jane if her boyfriend could help him 
move something into a van off duty. Jane said she agreed 
and her boyfriend helped. 

(FLIK Report, Doc. 71 Ex. B at 4–5.) The interactions 
involving the hickey and the van are also corroborated by 
interview notes produced to Reyes by the prosecution 
pursuant to People v. Rosario, 9 N.Y.2d 286 (1961).6 (See 
Doc. 71 Exs. F & G.) 
  
6 
 

Reyes also testified about the incident involving the van,
although—oddly but of no evident relevance here—he 
reported it was Martinez’s brother, not her boyfriend,
who provided him assistance. (Tr. at 409.) 
 

 
This evidence casts doubt on the accuracy of Martinez’s 
trial testimony denying any personal conversations with 
Reyes. But petitioner has not shown by a preponderance of 
the evidence that the discrepancy is the result of perjury, as 
opposed to “inaccurate testimony due to confusion, 
mistake, or faulty memory.” United States v. Dunnigan, 
507 U.S. 87, 95 (1993). 
  
*7 First of all, none of the specific denials by Martinez, as 
limned above, are directly contradicted by the subsequently 
discovered evidence. For instance, it would be a stretch to 
characterize petitioner’s inquiry into the source of a hickey 
on Martinez’s neck as a conversation “about her 
relationship with her boyfriend.”7 Moreover, one of 
petitioner’s new pieces of evidence arguably bolsters 

Martinez’s narrative of their interactions, and undermines 
his own, on a key point. Reyes testified at trial that he 
talked to Martinez from the beginning about his 
relationships with his girlfriend and his wife, (Tr. at 358–
59), but the affidavit of Tyesha Burroughs, a fellow 
resident of the group home, represents that “[s]oon after 
Jane started working at the Circle Line, ... Jane asked me 
whether I knew if William had a girlfriend or wife.” 
(Burroughs Aff., Doc. 71 Ex. J ¶ 6.) The asking of the 
question to Burroughs suggests that Reyes had not already 
told Martinez the answer. It is possible, of course, that 
Reyes had told her the answer and she was attempting to 
corroborate his information through a third party. 
  
7 
 

Petitioner also makes much of a passage in the FLIK 
Report suggesting that Reyes may have known 
Martinez’s home address: “When asked if William knew 
where Jane lived she said yes not only the neighborhood
in which she lived but also the address of her home.” 
(FLIK Report at 5.) Petitioner would have the Court infer 
from this that the two must have talked at some length to 
exchange such specific personal information. But 
Martinez herself offered a plausible alternative 
explanation in a pretrial hearing before Justice Fried, 
suggesting that Reyes knew where she lived “[b]ecause 
he was my manager and he had a hold of my 
application.” (Tr. at 11.) 
 

 
More broadly, the language of the catch-all inquiry that 
opened the line of questioning on this topic at trial—“Did 
you talk to him about anything personal?”—is ambiguous 
enough that Martinez may honestly have considered its 
scope not to include matters such as the introductory 
information she provided at the start of her employment, or 
the communications involved in arranging to help Reyes 
move an item into his van. Cf. United States v. Kerik, 615 
F. Supp. 2d 256, 273–74 (S.D.N.Y. 2009) (the question 
“whether there was anything embarrassing that [the 
defendant] would not want the public to know about” was 
phrased at such a “level of abstraction” as to “render[ ] the 
term ‘embarrassing’ fundamentally ambiguous,” and 
hence could not support a perjury charge). 
  
On the one hand, petitioner seems correct to say that 
“talking about receiving a hickey from one’s boyfriend 
clearly falls into the ambit of personal,” however the term 
is defined. (Pet.’s Suppl. Mem. at 8.) But it is possible that 
Martinez didn’t consider this exchange—in which her only 
participation was to answer a question from Reyes—to 
count as her talking about something personal. It is also 
possible, and even likely, that she innocently forgot about 
this single personal comment when asked a broad question 
on the stand. After all, she had previously testified that 
Reyes was “fresh” and “too loose” with her, “act[ing] like 
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Q: Did he talk to you about his children? 

A: No. 

Q: Did he talk to you about any relationship problems 
he was having? 

A: No. 

(Id. at 441-42.) 

According to the FLIK Report, however, Martinez 
previously told an agent of her employer that she and Reyes 
had indeed discussed topics plausibly deemed “personal": 

Jane began by stating that when she first started at the 
Circle Line, William asked her about herself, where she 
lived etc. Ja.ne responded to all his questions with the 
correct answers. Just a day or so after she started 
working, Jane said William asked her where she had 
gotten a hickey that was on her neck. Jane responded that 
it was from her boyfriend. She said William then replied 
to her, “Well you’re not allowed to have one unless I 

give it to you". Jane then explained how a day or so later, 
William asked Jane if her boyfriend could help him 
move something into a van off duty. Jane said she agreed 
and her boyfriend helped. 

(FLIK Report, Doc. 71 Ex. B at 4—5.) The interactions 
involving the hickey and the van are also corroborated by 
interview notes produced to Reyes by the prosecution 
pursuant to People v. Rosario, 9 NY2d 286 (l961).° (See 
Doc. 71 Exs. F & G.) 
" Reyes also testified about the incident involving the van, 

although—oddly but of no evident relevance here—he 
reported it was Martinez’s brother, not her boyfriend, 
who provided him assistance. (Tr. at 409.) 

This evidence casts doubt on the accuracy of Mai'tinez’s 
trial testimony denying any personal conversations with 
Reyes. But petitioner has not shown by a preponderance of 
the evidence that the discrepancy is the result of perjury, as 
opposed to “inaccurate testimony due to confusion, 
mistake, or faulty memory.” United States v. Dunnigan, 
507 U.S. 87, 95 (1993). 

*7 First of all, none ofthe specific denials by Martinez, as 
limned above, are directly contradicted by the subsequently 
discovered evidence. For instance, it would be a stretch to 
characterize petitioner’s inquiry into the source of a hickey 
on Maitinez’s neck as a conversation “about her 
relationship with her boyfriend.” Moreover, one of 
petitioner’s new pieces of evidence arguably bolsters 
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Martinez’s narrative of their interactions, and undermines 
his own, on a key point. Reyes testified at trial that he 
talked to Martinez from the beginning about his 
relationships with his girlfriend and his wife, (Tr. at 358- 
59), but the affidavit of Tyesha Burroughs, a fellow 
resident of the group home, represents that “[s]oon after 
Jane started working at the Circle Line, Jane asked me 
whether I knew if William had a girlfriend or wife." 
(Burroughs Aff., Doc. 7] Ex. J 1i 6.) The asking of the 
question to Burroughs suggests that Reyes had not already 
told Martinez the answer. It is possible, of course, that 
Reyes had told her the answer and she was attempting to 
corroborate his information through a third party. 

7 Petitioner also makes much of a passage in the FLIK 
Report suggesting that Reyes may have known 
Martinez’s home address: “When asked ifWilliam knew 
where Jane lived she said yes not only the neighborhood 
in which she lived but also the address of her home.” 
(FLIK Report at 5.) Petitioner would have the Court infer 
from this that the two must have talked at some length to 
exchange such specific personal information. But 
Martinez herself offered a plausible alternative 
explanation in a pretrial hearing before Justice Fried, 
suggesting that Reyes knew where she lived “[b]ecause 
he was my manager and he had a hold of my 
application." (Tr. at l 1.) 

More broadly, the language of the catch—all inquiry that 
opened the line of questioning on this topic at trial—“Did 
you talk to him about anything personal?"—is ambiguous 
enough that Martinez may honestly have considered its 

scope not to include matters such as the introductory 
information she provided at the start of her employment, or 
the communications involved in arranging to help Reyes 
move an item into his van. Cf United States v. Kerik, 615 
F. Supp. 2d 256, 273—74 (S.D.N.Y. 2009) (the question 
“whether there was anything embarrassing that [the 
defendant] would not want the public to know about” was 
phrased at such a “level of abstraction” as to “render[ ] the 
temi ‘embarrassing’ fundamentally ambiguous,” and 
hence could not support a perjury charge). 

On the one hand, petitioner seems correct to say that 
“talking about receiving a hickey from one‘s boyfriend 
clearly falls into the ambit of personal,” however the term 
is defined. (Pet.’s Suppl. Mem. at 8.) But it is possible that 
Martinez didn’t consider this exchange—in which her only 
participation was to answer a question from Reyes—to 
count as her talking about something personal. It is also 
possible, and even likely, that she innocently forgot about 
this single personal comment when asked a broad question 
on the stand. After all, she had previously testified that 
Reyes was “fresh” and “too loose” with her, “act[ing] like
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he knew me for a long time.” (Tr. at 49.) That testimony 
suggests that Martinez had no intention of concealing from 
the jury the fact that she had at least some arguably 
“personal” interactions with Reyes at work. “Differences 
in recollection do not constitute perjury,” United States v. 
Josephberg, 562 F.3d 478, 494 (2d Cir. 2009), and 
petitioner has not met his burden to show that Martinez’s 
statements on this subject were willfully false. 
  
 
 

b. Martinez Committed Perjury By Testifying that She 
Told Someone at the Group Home that Reyes Kissed 

Her Against Her Will. 

Second, petitioner argues that Martinez falsely testified 
that she had told Charise Pearson—a “mentor” or 
counselor at the group home where Martinez lived in 
2002—that Reyes kissed Martinez against her will on one 
of her first three days working at Circle Line. (Pet.’s Suppl. 
Mem. at 8–11.) The Rosario material indicates that 
Martinez repeated this claim—that she informed Pearson 
of the nonconsensual kiss on the day it occurred—in at 
least four interviews with prosecutors and police officers, 
including NYPD Detective Lissette Sassok, prior to Reyes’ 
trial.8 By Reyes’ account, the kiss was consensual and 
initiated by Martinez, not him. (Tr. at 416.) Martinez’s 
contrary characterization of the incident—as buttressed by 
the assertion that she made a contemporaneous complaint 
to an acquaintance—arguably supported the prosecution’s 
argument that Reyes “targeted” Martinez as a victim after 
identifying her as someone he believed he could “take 
advantage of.” (Id. at 489, 491.) 
  
8 
 

See Doc. 71 Ex. E (“D grabs cw’s cheeks, kisses her,
leaves. Told Ms. Cherise.”); Ex. F (“He grabbed her &
kissed her and she kicked him. She told Counselor Ms.
Sherise what happened.”); Ex. G (“grabbed face &
kissed on mouth.... counselor → Ms. Cherise → told
being harassed that night.”); Ex. H (“The c/w Ms. Jane
also states that on Thursday 6/27/02 she started to be
harassed by the subject, he grabbed her and kissed her
and she kicked him. When she got home she told Ms.
Sherise what happened.”). 
Sassok testified at trial and confirmed that Martinez told
her that Reyes had kissed Martinez on June 27, 2002.
(Tr. at 277.) Sassok did not, however, testify as to
whether Martinez told her that Martinez had relayed the
same information to Pearson on the day of the kiss. 
 

 
*8 Subsequently adduced evidence suggests that Martinez 
did not in fact report the kiss at the time. Pearson, the group 

home counselor, did not testify at trial, but she later 
testified—in a 2012 affidavit and again in person at the 
October 2013 hearing—that Martinez never told her about 
an unwanted kiss. Pearson further testified that her job 
protocols would have required her to report to a supervisor 
if any of the group home’s young residents had made any 
such allegation of sexual harassment at work. (Pearson 
Aff., Doc. 71 Ex. D ¶¶ 8, 10; H. at 35–36.) At the December 
2013 hearing, Martinez testified that she did not tell 
Pearson about the kiss, (H2 at 7–8, 17–18), and in fact did 
not tell “anyone” about it. When pressed by Justice 
Pickholz on the latter assertion, Martinez retreated 
somewhat, as shown in context below: 

Q [Carvlin]: Did you testify at the trial of this case that 
you told Cherise Pearson that Mr. Reyes kissed you? 

MR. HAMMER: Objection, judge. 

THE COURT [Justice Pickholz]: Did Mr. Reyes kiss 
you? 

THE WITNESS [Martinez]: Yes. 

THE COURT: He kissed you the day before this 
incident? 

THE WITNESS: Yes. 

THE COURT: Okay. 

Q: And did you tell Cherise Pearson that he kissed 
you? 

MR. HAMMER: Judge, this has been asked [and] 
answered. 

THE COURT: Did you tell anybody that he kissed you? 

THE WITNESS: No, I don’t remember telling anyone 
that. 

THE COURT: You might have? 

THE WITNESS: Might have, but I don’t remember. 

(Id. at 22 (emphases added).) 
  
Martinez most likely perjured herself on this topic at trial, 
although not in the precise manner alleged by petitioner. 
Two portions of her trial testimony touch on the subject. 
First, on direct examination, the assistant district attorney 
asked Martinez if, “when [she] went home that evening,” 
she told “anyone at the group home” about the kiss. 
Martinez answered “yes” three times. (Tr. at 51–52.) 
  
Second, on cross, Martinez was specifically asked about 
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he knew me for a long time." (Tr. at 49.) That testimony 
suggests that Martinez had no intention of concealing from 
the jury the fact that she had at least some arguably 
“personal” interactions with Reyes at work. “Differences 
in recollection do not constitute perjury,” United States v. 
Josephberg, 562 F.3d 478, 494 (2d Cir. 2009), and 
petitioner has not met his burden to show that Martinez’s 
statements on this subject were willfully false. 

b. Martinez Committed Periurv By Testifying that She 
Told Someone at the Group Home that Reyes Kissed 

Her Against Her Will. 

Second, petitioner argues that Martinez falsely testified 
that she had told Charise Pearson—a “mentor” or 
counselor at the group home where Martinez lived in 
2002—that Reyes kissed Martinez against her will on one 
of her first three days working at Circle Line. (Pet. ’s Suppl. 
Mem. at 8—l1.) The Rosario material indicates that 
Martinez repeated this claim—that she informed Pearson 
of the nonconsensual kiss on the day it occurred—in at 
least four interviews with prosecutors and police officers, 
including NYPD Detective Lissette Sassok, prior to Reyes‘ 
trial.‘ By Reyes’ account, the kiss was consensual and 
initiated by Martinez, not him. (Tr. at 416.) Martinez‘s 
contrary characterization of the incident—as buttressed by 
the assertion that she made a contemporaneous complaint 
to an acquaintance—arguably supported the prosecution’s 
argument that Reyes “targeted” Martinez as a victim after 
identifying her as someone he believed he could “take 
advantage of” (Id. at 489, 491.) 

3 See Doc. 71 Ex. E (“D grabs cw’s cheeks, kisses her, 
leaves. Told Ms. Cherise”); Ex. F (“He grabbed her & 
kissed her and she kicked him. She told Counselor Ms. 
Sherise what happened”); Ex. G (“grabbed face & 
kissed on mouth.... counselor ~> Ms. Cherise «» told 
being harassed that night”); Ex. H (“The c/w Ms. Jane 
also states that on Thursday 6/27/O2 she started to be 
harassed by the subject, he grabbed her and kissed her 
and she kicked him. When she got home she told Ms. 
Sherise what happened”). 
Sassok testified at trial and confirmed that Martinez told 
her that Reyes had kissed Martinez on June 27, 2002. 
(Tr. at 277.) Sassok did not, however, testify as to 
whether Martinez told her that Martinez had relayed the 
same information to Pearson on the day of the kiss. 

*8 Subsequently adduced evidence suggests that Martinez 
did not in fact report the kiss at the time. Pearson, the group 
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home counselor, did not testify at trial, but she later 
testified—in a 2012 affidavit and again in person at the 
October 2013 hearing—that Martinez never told her about 
an unwanted kiss. Pearson further testified that her job 
protocols would have required her to report to a supervisor 
if any of the group home's young residents had made any 
such allegation of sexual harassment at work. (Pearson 
Aff., Doc. 7l Ex. D W 8, l0; H. at 35—36.) At the December 
2013 hearing, Martinez testified that she did not tell 

Pearson about the kiss, (H2 at 7—8, 17—18), and in fact did 
not tell “anyone” about it. When pressed by Justice 
Pickholz on the latter assertion, Martinez retreated 
somewhat, as shown in context below: 

Q [Carvlin]: Did you testify at the trial ofthis case that 
you told Cherise Pearson that Mr. Reyes kissed you? 

MR. HAMMER: Objection, judge. 
THE COURT [Justice Pickholz]: Did Mr. Reyes kiss 
you? 

THE WITNESS [Martinez]: Yes. 
THE COURT: He kissed you the day before this 
incident? 

THE WITNESS: Yes. 
THE COURT: Okay. 

Q: And did you tell Cherise Pearson that he kissed 
you? 

MR. HAMMER: Judge, this has been asked [and] 
answered. 

THE COURT: Did you tell anybody that he kissed you? 
THE WITNESS: No, I don 't remember telling anyone 
that. 

THE COURT: You might have? 
THE WITNESS: Might have, but I don ’t remember. 

(Id. at 22 (emphases added).) 

Martinez most likely perjured herself on this topic at trial, 
although not in the precise manner alleged by petitioner. 
Two portions of her trial testimony touch on the subject. 
First, on direct examination, the assistant district attorney 
asked Martinez if, “when [she] went home that evening,” 
she told “anyone at the group home” about the kiss. 
Martinez answered “yes” three times. (Tr. at 5 l—52.) 

Second, on cross, Martinez was specifically asked about
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what she told Pearson, but only in the context of a question 
about what she later told Sassok: 

Q [Ralph Cherchian, Reyes’ defense counsel at trial]: 
So did you not tell Detective Sassok that it was June 
27th Thursday that William allegedly grabbed you 
and kissed you? 

A [Martinez]: No. 

Q: Did you tell [Sassok] that when you got home you 
told Sharice what happened? 

A: Yes, not what happened. About the kiss, yes. 

(Id. at 137 (emphasis added).) Petitioner’s counsel then 
moved on to another topic of cross-examination. 
  
Reyes now focuses on the latter exchange, framing the 
issue as whether Martinez falsely “testified at trial that the 
day Mr. Reyes kissed her she told Ms. Charise [Pearson], 
one of the staff members at the Catholic Guardian Home, 
about what had happened.” (Pet.’s Suppl. Mem. at 8.) The 
problem for petitioner is that Martinez never said on the 
witness stand at trial that she had told Pearson about the 
kiss—perhaps because the question by petitioner’s trial 
counsel was poorly formed. By all accounts, Martinez’s 
trial testimony on cross—that she had told Sassok that she 
had told Pearson about the kiss—was literally accurate. A 
“complaint follow up” report completed by Sassok states 
that Martinez did tell Sassok that “[w]hen she got home she 
told Ms. Sherise what happened.” (Doc. 71 Ex. H.) 
Martinez’s truthful testimony as to what she told Sassok, 
even if “arguably misleading” by implication, is not 
perjury. Bronston v. United States, 409 U.S. 352, 353 
(1973); cf. United States v. Lighte, 782 F.2d 367, 374 (2d 
Cir. 1986) (“When a witness testifies that ‘A’ is a fact, and 
then is asked if he has testified that ‘A’ is a fact, and he 
says yes, such response is truthful, regardless of whether 
‘A’ is a fact.... Because these answers are literally true, they 
obviously cannot support a perjury charge.”). 
  
On the other hand, Martinez’s more general testimony on 
direct—that she told some unspecified person about the 
kiss—appears perjurious. The sum of the evidence clearly 
suggests that Martinez repeatedly lied to Sassok and other 
government officials in pretrial interviews when she 
claimed to have told Pearson about the kiss. There is no 
reason to doubt the veracity of Pearson’s later sworn 
testimony and affidavit to the effect that Pearson was never 
told about any kiss. Pearson never met Reyes; she bore no 
evident grievance against his alleged victim and indeed 
testified that she liked and had a “rapport” with Martinez, 
whom she considered intelligent and a good mother. 
(Pearson Aff. ¶ 5; H. at 35–38.) And after hearing this 
testimony years later, Martinez contradicted her previous 

statements both at and prior to trial, stating variously that 
she did not tell anyone about the kiss or that she “might 
have” but couldn’t recall. (H2 at 7–8, 18–22.) 
  
*9 It is possible to construct innocuous explanations for 
Martinez’s trial testimony on direct examination. She may 
have told someone else at the group home, besides Pearson, 
and then forgotten not only that person’s name but also the 
entire interaction by the time of the 2013 hearing ten years 
later. Or perhaps Martinez did tell Pearson, but both 
Martinez and Pearson have since forgotten that event so 
completely that they were both willing to testify under oath 
in 2013 that it never occurred. 
  
But no evidence supports such chains of conjecture and 
speculation. The most likely reason that Martinez now says 
she did not tell anyone about the kiss at the time is that in 
fact she did not. Her pretrial statements on this topic—
which was of obvious interest to government 
investigators—are loaded with inconsistencies and likely 
falsehoods. As noted, the Rosario evidence indicates that 
Martinez claimed in four separate interviews that she 
reported the kiss to Pearson. In one of those interviews, 
Martinez added that she also reported it to her boyfriend 
(but “told him not to do anything”) and to Burroughs, a 
“friend who live[d] w/ her” at the group home. (Doc. 71 
Ex. G.) But in another interview, Martinez claimed that she 
did not tell her boyfriend, because she was “scared of [his] 
reaction.” (Doc. 71 Ex. E.) And although Burroughs did 
not testify at the 2013 hearing, Burroughs submitted an 
affidavit detailing her interactions with Martinez in 2002, 
which includes no mention of any such report of a kiss. 
(See Burroughs Aff. ¶¶ 6–15.) 
  
No other candidate has been identified as the person at the 
group home whom Martinez testified she told about the 
kiss. The preponderance of the evidence now suggests that 
Martinez falsely testified at trial that she reported the kiss 
to someone at her group home. 
  
 
 

c. Martinez Committed Perjury by Testifying that She 
Did Not Volunteer to Accompany Reyes to the Boat. 

Third, petitioner avers that Martinez perjured herself when 
she stated at trial that Reyes had ordered her to go to the 
boat where the alleged rape took place. (Pet.’s Suppl. Mem. 
at 11–14.) The parties agree that on the morning of July 2, 
2002, a supervisor radioed Reyes at the concession stand 
and instructed him to recover several large coffee urns from 
“Boat Ten” on the pier. Martinez testified that Reyes “told 
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what she told Pearson, but only in the context of a question 
about what she later told Sassok: 

Q [Ralph Cherchian, Reyes’ defense counsel at trial]: 
So did you not tell Detective Sassok that it was June 
27th Thursday that William allegedly grabbed you 
and kissed you? 

A [Martinez]: No. 
Q: Did you tell [Sassok] that when you got home you 
told Sharice what happened? 

A: Yes, not what happened. About the kiss, yes. 

(Id. at 137 (emphasis added).) Petitioner’s counsel then 
moved on to another topic of cross-examination. 

Reyes now focuses on the latter exchange, framing the 
issue as whether Martinez falsely “testified at trial that the 
day Mr. Reyes kissed her she told Ms. Charise [Pearson], 
one of the staff members at the Catholic Guardian Home, 
about what had happened.” (Pet.’s Suppl. Mem. at 8.) The 
problem for petitioner is that Martinez never said on the 
witness stand at trial that she had told Pearson about the 
kiss—perhaps because the question by petitioner’s trial 

counsel was poorly formed. By all accounts, Martinez’s 
trial testimony on cross—that she had told Sassok that she 
had told Pearson about the kiss—was literally accurate. A 
“complaint follow up” report completed by Sassok states 
that Martinez did tell Sassok that “[w]hen she got home she 
told Ms. Sherise what happened.” (Doc. 71 Ex. H.) 
Martinez’s truthful testimony as to what she told Sassok, 
even if “arguably misleading” by implication, is not 
perjury. Bronstun V. United States, 409 US. 352, 353 
(1973); cf United States v. Lighte, 782 F.2d 367, 374 (2d 
Cir. 1986) (“When a witness testifies that ‘A’ is a fact, and 
then is asked if he has testified that ‘A’ is a fact, and he 
says yes, such response is truthful, regardless of whether 
‘A’ is a fact... Because these answers are literally true, they 
obviously cannot support a perjury charge”). 

On the other hand, Martinez’s more general testimony on 
direct—that she told some unspecified person about the 
kiss—appears perjurious. The sum of the evidence clearly 
suggests that Martinez repeatedly lied to Sassok and other 
government officials in pretrial interviews when she 
claimed to have told Pearson about the kiss. There is no 
reason to doubt the veracity of Pearson’s later sworn 
testimony and affidavit to the effect that Pearson was never 
told about any kiss. Pearson never met Reyes; she bore no 
evident grievance against his alleged victim and indeed 
testified that she liked and had a “rapport” with Martinez, 
whom she considered intelligent and a good mother. 
(Pearson Aff. 1] 5; H. at 35—38.) And after hearing this 
testimony years later, Martinez contradicted her previous 
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statements both at and prior to trial, stating variously that 
she did not tell anyone about the kiss or that she “might 
have" but couldn’t recall. (H2 at 7-8, 18-22.) 

*9 It is possible to construct innocuous explanations for 
Martinez’s trial testimony on direct examination. She may 
have told someone else at the group home, besides Pearson, 
and then forgotten not only that person’s name but also the 
entire interaction by the time ofthe 2013 hearing ten years 
later. Or perhaps Martinez did tell Pearson, but both 
Martinez and Pearson have since forgotten that event so 
completely that they were both willing to testify under oath 
in 2013 that it never occurred. 

But no evidence supports such chains of conjecture and 
speculation. The most likely reason that Martinez now says 
she did not tell anyone about the kiss at the time is that in 
fact she did not. Her pretrial statements on this topic— 
which was of obvious interest to government 
investigators—are loaded with inconsistencies and likely 
falsehoods. As noted, the Rosario evidence indicates that 
Martinez claimed in four separate interviews that she 
reported the kiss to Pearson. In one of those interviews, 
Martinez added that she also reported it to her boyfriend 
(but “told him not to do anything”) and to Burroughs, a 
“friend who live[d] w/ her” at the group home. (Doc. 7] 
Ex. G.) But in another interview, Martinez claimed that she 
did not tell her boyfriend, because she was “scared of [his] 
reaction." (Doc. 71 Ex. E.) And although Burroughs did 
not testify at the 2013 hearing, Burroughs submitted an 
affidavit detailing her interactions with Martinez in 2002, 
which includes no mention of any such report of a kiss. 
(See Burroughs Aff. W 6—l5.) 
No other candidate has been identified as the person at the 
group home whom Martinez testified she told about the 
kiss. The preponderance of the evidence now suggests that 
Martinez falsely testified at trial that she reported the kiss 
to someone at her group home. 

c. Martinez Committed Periurv by Testifying that She 
Did Not Volunteer to Accompany Reves to the Boat. 

Third, petitioner avers that Martinez perjured herself when 
she stated at trial that Reyes had ordered her to go to the 
boat where the alleged rape took place. (Pet.’s Suppl. Mem. 
at 1l—l4.) The parties agree that on the morning ofJuly 2, 
2002, a supervisor radioed Reyes at the concession stand 
and instructed him to recover several large coffee urns from 
“Boat Ten” on the pier. Martinez testified that Reyes “told
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[her] to go to boat ten,” a location unfamiliar to her and 
which she required directions to reach, and then followed 
her to the boat, where he raped her. (Tr. at 55–59.) By 
contrast, Reyes testified that Martinez volunteered to 
accompany him—“[s]he said she would help me,” after 
hearing the radio message—and that they went to the pier 
together. (Id. at 366.) 
  
Subsequently adduced eyewitness testimony favors Reyes’ 
account over Martinez’s. Barbara Womack was a cashier 
at the Circle Line concession stand in the summer of 2002 
and on July 2 in particular. She testified in her 2005 and 
2012 affidavits that on that date, she “was present when 
William Reyes asked for a volunteer from the staff to go to 
the Circle Line boats to retrieve coffee urns that were 
missing from one of the stands,” after which “Jane 
Martinez volunteered to go with Mr. Reyes to look for the 
missing coffee urns.” Reyes then “led the way” to the 
boats, while “Ms. Martinez followed behind him.” 
(Womack 2012 Aff., Doc. 71 Ex. I ¶¶ 8–12; see also 
Womack 2005 Aff., Doc. 78 Ex. 12 ¶ 3.) Womack attested 
to the same series of events at the 2013 hearing. (H. at 8–
9.) 
  
The preponderance of the evidence suggests the most likely 
explanation for the discrepancy between the accounts of 
Martinez and Reyes is that Martinez lied. In 
counterargument, respondent mounts two relevant attacks 
on Womack’s credibility. (Resp’t’s Suppl. Mem., Doc. 78 
at 38–41.) First, in a separate portion of her 2012 affidavit, 
Womack stated that, upon returning from the boat, 
Martinez “did not seem to be distressed or upset. She 
demonstrated no unusual emotion. Her clothing was not 
disarranged or disheveled.” (Womack 2012 Aff. ¶ 14; see 
also H. at 10.) But that account was contradicted by the 
trial testimony of another Circle Line employee and 
eyewitness, Sylina King, that Martinez “looked sad, her 
eyes were red, her cheeks was red, her hair was kind of 
messed up, her shirt was tucked out of her pants.” (Tr. at 
168.) Second, Womack was convicted of two crimes—
involving a forged instrument and a drug sale—in the mid-
1990s. (H. at 28.) 
  
*10 These objections do not provide sufficient grounds to 
disregard Womack’s testimony in its own right, let alone 
to disturb an implicit credibility finding already made by 
the state court, as described above. The characterization of 
Martinez’s appearance and emotional state is of course a 
matter of interpretation, and in any event not directly 
relevant to the eyewitness testimony on the issue of 
whether she volunteered to accompany Reyes to Boat Ten. 
And two unrelated criminal convictions, both at least 
sixteen years old, do not comprise a compelling reason to 
disregard the testimony of a disinterested witness who had 
no interactions with either of the parties since the time they 

worked together briefly in 2002. 
  
In sum, Womack’s eyewitness testimony moves the needle 
sufficiently to make it more likely than not that Martinez’s 
contrary account of her trip to the boat constituted 
intentionally false testimony. 
  
 
 

d. Martinez Committed Perjury by Testifying that She 
Was Not Attracted to Reyes. 

Fourth, petitioner alleges that Martinez falsely testified by 
repeatedly answering “no” when asked at trial whether she 
“f[ound] him attractive” or was “sexually attracted to the 
defendant” at any point during the time they worked 
together. (Pet.’s Suppl. Mem. at 14–16 (quoting Tr. at 442–
43).) At trial, Reyes portrayed their relationship as one 
based on mutual attraction and flirtation, leading up to 
consensual intercourse instead of rape, and Martinez’s 
denials of any attraction undercut that defense. 
  
Two witnesses have subsequently provided statements 
calling Martinez’s account into question. Womack testified 
in her 2012 affidavit and at the 2013 hearing that she 
observed “more than one” occasion on which Martinez, 
speaking to a female coworker, expressed romantic or 
sexual interest in Reyes. Womack recounted witnessing 
Martinez and her interlocutor “gawking over” Reyes, 
describing him as “cute” or “hot,” representing that they 
“would do him” (i.e., have sex with him) “in a minute.” (H. 
at 5–6, 20–23; Womack 2012 Aff. ¶ 7.) Burroughs stated 
in her affidavit that Martinez expressed a feeling that Reyes 
was “hot” and that “she wanted to become involved with 
William sexually,” asking “whether [Burroughs] knew if 
William had a girlfriend or wife.” (Burroughs Aff. ¶¶ 6, 12, 
14.) Womack and Burroughs both also asserted that they 
had observed Martinez “flirting” with Reyes on July 2, the 
day of the alleged rape. (Id. ¶ 13; Womack 2012 Aff. ¶ 9.) 
  
Respondent now contends that the behavior witnessed by 
Womack and Burroughs amounts to “a display of teenage 
bravado, at most,” and the language attributed to Martinez 
“does not necessarily evidence a genuine sexual 
attraction.” (Resp’t’s Suppl. Mem. at 42.) The 
“necessarily” in this sentence gives the game away. 
Although Martinez’s subjective experience of attraction is 
of course not a matter that any proof could resolve with 
absolute certainty, the preponderance of the evidence now 
suggests that her testimony on this point was intentionally 
false. Petitioner has produced multiple witnesses who 
observed Martinez stating the opposite of what she testified 
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[her] to go to boat ten,” a location unfamiliar to her and 
which she required directions to reach, and then followed 
her to the boat, where he raped her. (Tr. at 55-59.) By 
contrast, Reyes testified that Martinez volunteered to 
accompany l1im—“[s]he said she would help me,” after 
hearing the radio message—and that they went to the pier 
together. (Id. at 366.) 

Subsequently adduced eyewitness testimony favors Reyes’ 
account over Martinez’s. Barbara Womack was a cashier 
at the Circle Line concession stand in the summer of 2002 
and on July 2 in particular. She testified in her 2005 and 
2012 affidavits that on that date, she “was present when 
William Reyes asked for a volunteer from the staff to go to 
the Circle Line boats to retrieve coffee urns that were 
missing from one of the stands,” after which “Jane 
Martinez volunteered to go with Mr. Reyes to look for the 
missing coffee ums.” Reyes then “led the way” to the 
boats, while “Ms. Martinez followed behind him.” 
(Womack 2012 Aff., Doc. 71 Ex. I M 8-12; see also 
Womack 2005 Aff, Doc. 78 Ex. 12 1l 3.) Womack attested 
to the same series of events at the 2013 hearing. (H. at 8— 
9.) 

The preponderance of the evidence suggests the most likely 
explanation for the discrepancy between the accounts of 
Martinez and Reyes is that Martinez lied. In 
counterargument, respondent mounts two relevant attacks 
on Womack’s credibility. (Resp’t’s Suppl. Mem., Doc. 78 
at 38411.) First, in a separate portion ofher 2012 affidavit, 
Womack stated that, upon returning from the boat, 
Martinez “did not seem to be distressed or upset. She 
demonstrated no unusual emotion. Her clothing was not 
disarranged or disheveled.” (Womack 2012 Aff. 1] 14; see 
also H. at 10.) But that account was contradicted by the 
trial testimony of another Circle Line employee and 
eyewitness, Sylina King, that Martinez “looked sad, her 
eyes were red, her cheeks was red, her hair was kind of 
messed up, her shirt was tucked out of her pants." (Tr. at 
168.) Second, Womack was convicted of two crimes— 
involving a forged instrument and a drug sale—in the mid- 
19905. (H. at 28.) 

*10 These objections do not provide sufficient grounds to 
disregard Womack’s testimony in its own right, let alone 
to disturb an implicit credibility finding already made by 
the state court, as described above. The characterization of 
Martinez’s appearance and emotional state is of course a 
matter of interpretation, and in any event not directly 
relevant to the eyewitness testimony on the issue of 
whether she volunteered to accompany Reyes to Boat Ten. 
And two unrelated criminal convictions, both at least 
sixteen years old, do not comprise a compelling reason to 
disregard the testimony ofa disinterested witness who had 
no interactions with either ofthe parties since the time they 
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worked together briefly in 2002. 

In sum, Womack’s eyewitness testimony moves the needle 
sufficiently to make it more likely than not that Martinez’s 
contrary account of her trip to the boat constituted 
intentionally false testimony. 

d. Martinez Committed Periurv bv Testifying that She 
Was Not Attracted to Reyes. 

Fourth, petitioner alleges that Martinez falsely testified by 
repeatedly answering “no” when asked at trial whether she 
“f[ound] him attractive” or was “sexually attracted to the 
defendant" at any point during the time they worked 
together. (Pet.’s Suppl. Mem. at l4—16 (quoting Tr. at 442— 
43).) At trial, Reyes portrayed their relationship as one 
based on mutual attraction and flirtation, leading up to 
consensual intercourse instead of rape, and Martinez’s 
denials of any attraction undercut that defense. 

Two witnesses have subsequently provided statements 
calling Martinez’s account into question. Womack testified 
in her 2012 affidavit and at the 2013 hearing that she 
observed “more than one” occasion on which Martinez, 
speaking to a female coworker, expressed romantic or 
sexual interest in Reyes. Womack recounted witnessing 
Martinez and her interlocutor “gawking over” Reyes, 
describing him as “cute” or “hot,” representing that they 
“would do him” (i.e., have sex with him) “in a minute.” (H. 
at 5—6, 20—23; Womack 2012 Aff. 1l 7.) Burroughs stated 
in her affidavit that Martinez expressed a feeling that Reyes 
was “hot” and that “she wanted to become involved with 
William sexually,” asking “whether [Burroughs] knew if 
William had a girlfriend or wife.” (Burroughs Aff. W 6, 12, 
14.) Womack and Burroughs both also asserted that they 
had observed Martinez “flirting" with Reyes on July 2, the 
day of the alleged rape. (Id. ll 13; Womack 2012 Aff. 1] 9.) 

Respondent now contends that the behavior witnessed by 
Womack and Burroughs amounts to “a display of teenage 
bravado, at most,” and the language attributed to Martinez 
“does not necessarily evidence a genuine sexual 
attraction." (Resp’t’s Suppl. Mem. at 42.) The 
“necessarily” in this sentence gives the game away. 
Although Martinez’s subjective experience of attraction is 

of course not a matter that any proof could resolve with 
absolute certainty, the preponderance of the evidence now 
suggests that her testimony on this point was intentionally 
false. Petitioner has produced multiple witnesses who 
observed Martinez stating the opposite of what she testified

11a



Reyes v. Ercole, Not Reported in Fed. Supp. (2018) 

 
 

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 10
 

to at trial, and acting consistently with her out-of-court 
statements, both in and out of Reyes’ presence.9 

  
9 
 

Respondent also objects that Womack failed to address 
these incidents in her first affidavit in 2005. (Resp’t’s
Suppl. Mem. at 13, 39–40.) But Womack’s two
affidavits do not contradict each other, and no dark
purpose need be inferred from the first document’s
omission of these particular details—which are relevant
to, but by no means dispositive of, Reyes’ guilt or
innocence. 
 

 
Respondent’s contrary “bravado” theory rests on mere 
speculation rather than any countervailing evidence. It 
arguably offers a plausible alternative justification for 
Martinez’s behavior at Circle Line, to which several 
employees have ascribed a sexualized and unprofessional 
workplace atmosphere in the summer of 2002.10 Less clear 
is how well it explains her repetition of similar statements 
in the privacy of her own home, to Burroughs. More 
fundamentally, the bravado hypothesis stands sharply at 
odds with the theory of the case presented at trial by the 
prosecution, which painted Martinez as a “very quiet 
introverted girl” with “low self esteem,” specifically 
targeted by Reyes as an easy victim for that reason. (See, 
e.g., Tr. at 404–05, 489–91, 505.11) Notably, in her 2013 
hearing testimony, Martinez did not make any such attempt 
to rationalize away the purported sexual comments, but 
flatly denied making them in the first place. (H2 at 7.) 
  
10 
 

See, for instance, the account givens by Womack, grill
cook Willie Leverman, and cashier Tania Santiago 
according to the FLIK Report: 

When asked if she had ever witnessed or heard of any
inappropriate behavior, [Womack] stated employees
make different comments, but they are in a joking
fashion. She stated that William Reyes was a “little on
the perverted side”. Barbara explained a situation
where an employee who works on the Caliente station
was standing around not busy while the rest of the
employees were very busy. Barbara asked William [at
the] time why that employee wasn’t doing anything;
she said William replied to her “because she has
thunder thighs and a big butt she doesn’t have to do
anything”. 
... 
When asked if he had ever witnessed William make
any inappropriate comments to Jane, Willie replied no
more to Jane than anyone else. Willie also stated that 
he was aware of a relationship that was going on
between Carlos and another employee who worked at
the Pier Stand. Willie then explained that there was a
lot of inappropriate discussion going on related to this
relationship. 
... 
[Tania] replied that she was aware of gossiping that

has been going on regarding sexual matters among 
employees on the boats. When asked between or 
among whom, she replied it was between Carlos and 
a woman (she could not remember her name) who was 
no longer employed at the Pier Stand. When asked 
about the details of this, Tania stated that the woman 
told the employees about her sexual relationship with 
Carlos. Carlos later told Tania that this woman was 
spreading untrue rumors about their relationship. 

(FLIK Report at 4, 7.) 
 

 
11 
 

For example, the prosecution’s summation included the 
following argument: 

I submit to you, that rapists choose their victims very 
carefully. They rarely strike at random. And they look 
for people who they think they can take advantage of, 
people who appear to have low self esteem, people 
who appear to be vulnerable, people who aren’t likely 
to be believed. And I submit to you, ladies and 
gentlemen, that the defendant, William Reyes, would 
have been hard pressed to find anyone more 
vulnerable, more withdrawn, more susceptible than 
Jane Martinez. 

(Id. at 489.) 
 

 
*11 Though the Court cannot know Martinez’s mind with 
certainty, the evidence of her previous statements and 
behavior suggests that she perjured herself when she 
testified that she was never attracted to Reyes. 
  
 
 

e. Martinez Did Not Commit Perjury by Testifying 
that She Was Unable to Use Her Cell Phone in the 

Group Home. 

Fifth and finally, petitioner submits that Martinez perjured 
herself by testifying that she was unable to use her cell 
phone in the group home where she resided at the time of 
the alleged rape. (Pet.’s Suppl. Mem. at 16.) This question 
bears (if rather remotely) on the veracity of Martinez’s 
account of her interactions with Serita Godby, one of three 
prompt-outcry witnesses who testified for the prosecution. 
(Tr. at 180–202; see also Pretrial Transcript, Doc. 8 at 17–
24.) Martinez spoke to Godby by phone the evening after 
the rape, but waited until they met in person, the next 
morning, to tell her what had happened. Martinez testified 
that the reason for this delay was that the group home’s 
landline phone was in a public area that would not have 
allowed her privacy during her conversation. (Tr. at 86, 
140.) Although she admitted that she had a cell phone and 
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to at trial, and acting consistently with her out-of-court 
statements, both in and out of Reyes’ presence.“ 

° Respondent also objects that Womack failed to address 
these incidents in her first affidavit in 2005. (Resp’t‘s 
Suppl. Mem. at 13, 39410.) But Womack‘s two 
affidavits do not contradict each other, and no dark 
purpose need be inferred from the first document’s 
omission of these particular details—which are relevant 
to, but by no means dispositive of, Reyes’ guilt or 
innocence. 

Respondent’s contrary “bravado” theory rests on mere 
speculation rather than any countervailing evidence. It 

arguably offers a plausible alternative justification for 
Martinez’s behavior at Circle Line, to which several 
employees have ascribed a sexualized and unprofessional 
workplace atmosphere in the summer of 2002.” Less clear 
is how well it explains her repetition of similar statements 
in the privacy of her own home, to Burroughs. More 
fundamentally, the bravado hypothesis stands sharply at 
odds with the theory of the case presented at trial by the 
prosecution, which painted Martinez as a “very quiet 
introverted girl" with “low self esteem,” specifically 
targeted by Reyes as an easy Victim for that reason. (See, 
eg, Tr. at 4044)5, 489—91, 505.“) Notably, in her 2013 
hearing testimony, Martinez did not make any such attempt 
to rationalize away the purported sexual comments, but 
flatly denied making them in the first place. (H2 at 7.) 

1° See, for instance, the account givens by Womack, grill 
cook Willie Leverinan, and cashier Tania Santiago 
according to the FLIK Report: 
When asked if she had ever witnessed or heard of any 
inappropriate behavior, [Womack] stated employees 
make different comments, but they are in a joking 
fashion. She stated that William Reyes was a “little on 
the perverted side”. Barbara explained a situation 
where an employee who works on the Caliente station 
was standing around not busy while the rest of the 
employees were very busy. Barbara asked William [at 
the] time why that employee wasn’t doing anything; 
she said William replied to her “because she has 
thunder thighs and a big butt she doesn’t have to do 
anything”. 

When asked if he had ever witnessed William make 
any inappropriate comments to Jane, Willie replied no 
more to Jane than anyone else. Willie also stated that 
he was aware of a relationship that was going on 
between Carlos and another employee who worked at 
the Pier Stand. Willie then explained that there was a 
lot ofinappropriate discussion going on related to this 
relationship. 

l:-Tania] replied that she was aware of gossiping that 
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has been going on regarding sexual matters among 
employees on the boats. When asked between or 
among whom, she replied it was between Carlos and 
a woman (she could not remember her name) who was 
no longer employed at the Pier Stand. When asked 
about the details of this, Tania stated that the woman 
told the employees about her sexual relationship with 
Carlos. Carlos later told Tania that this woman was 
spreading untrue rumors about their relationship. 

(FLIK Report at 4, 7.) 

11 For example, the prosecution’s summation included the 
following argument: 

I submit to you, that rapists choose their victims very 
carefully. They rarely strike at random. And they look 
for people who they think they can take advantage of, 
people who appear to have low self esteem, people 
who appear to be vulnerable, people who aren’t likely 
to be believed. And I submit to you, ladies and 
gentlemen, that the defendant, William Reyes, would 
have been hard pressed to find anyone more 
vulnerable, more withdrawn, more susceptible than 
Jane Martinez. 

(Id. at 489.) 

*1] Though the Court cannot know Martinez’s mind with 
certainty, the evidence of her previous statements and 
behavior suggests that she perjured herself when she 
testified that she was never attracted to Reyes. 

e. Martinez Did Not Commit Periug by Testifying 
that She Was Unable to Use Her Cell Phone in the 

Group Home. 

Fifth and finally, petitioner submits that Martinez perjured 
herself by testifying that she was unable to use her cell 
phone in the group home where she resided at the time of 
the alleged rape. (Pet.’s Suppl. Mem. at 16.) This question 
bears (if rather remotely) on the veracity of Martinez’s 
account of her interactions with Serita Godby, one of three 
proinpt-outcry witnesses who testified for the prosecution. 
(Tr. at l80—202; see also Pretrial Transcript, Doc. 8 at l7— 
24.) Martinez spoke to Godby by phone the evening after 
the rape, but waited until they met in person, the next 
morning, to tell her what had happened. Martinez testified 
that the reason for this delay was that the group home’s 
landline phone was in a public area that would not have 
allowed her privacy during her conversation. (Tr. at 86, 
140.) Although she admitted that she had a cell phone and
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a private bedroom of her own, Martinez testified that she 
could not have used the cell phone to talk privately with 
Godby that evening, for two reasons: 

Q [Cherchian]: So in fact if you wanted to discuss it 
with Serita you could have gone into your room and 
closed the door and used your cell phone? 

A [Martinez]: No. 

Q: You are saying you could not have? 

A: No, because at the home we are not allowed to have 
cell phones and there is no reception in my area. 

Q: You are saying that you could not use your cell 
phone? 

A: No. 

Q: You had never used it? 

A: No, not in my home, there is no signal. 

Q: Did you try on that evening? 

A: No. 

(Id. at 141.) 
  
In a 2012 affidavit, Rosalie Davis—a counselor at the 
group home in 2002—contradicted much of this testimony. 
Davis confirmed that the group home’s rules prohibited the 
residents from using cell phones, although they were 
permitted to possess them. Nevertheless, according to 
Davis, the residents, “including Ms. Martinez, often used 
their cell phones while on the premises of the Home,” and 
“[t]here was no difficulty with cell phone reception at the 
Catholic Guardian Home.” (Davis Aff., Doc. 71 Ex. K ¶¶ 
14–15.) Davis testified to the same facts at the 2013 
hearing. (H. at 47–48.) 
  
These statements cast doubt on the truthfulness of 
Martinez’s testimony here. But Davis’s own credibility is 
undermined by the fact that on the witness stand, she 
disavowed another, highly significant portion of her own 
sworn affidavit, where she claimed to have witnessed a 
social worker “quizz[ing]” Martinez “about whether she 
had in fact been raped or whether this was another story 
she was making up.” (Davis Aff. ¶ 12.) In fact, as Davis 
admitted at the 2013 hearing, she was not even in the room 
during Martinez’s conversation with the social worker. (H. 
at 49–53.) None of the possible explanations for the 
presence of this blatant falsehood in her affidavit—whether 
she told the lie herself and then changed her story, or 
whether it was inserted into her affidavit at the behest of 

petitioner’s unscrupulous investigator, Joseph Dwyer,12 
without her bothering to read the document—gives great 
reason for confidence in the remainder of Davis’s 
testimony. 
  
12 
 

In 2014, the United States charged Dwyer with bribery 
and conspiracy to pay New York City police to access 
private witness information; the U.S. District Court for 
the Eastern District of New York then posted a public 
notice announcing his suspension from practice before 
that court. (Notice, Doc. 78 Ex. 10.) Dwyer pleaded 
guilty to one count of conspiracy to bribe a local 
government employee in 2016 and was sentenced to five 
years of probation. See United States v. Dwyer, No. 15-
CR-385 (S.D.N.Y. 2016). 
 

 
*12 Additionally, there is at least some ambiguity as to the 
meaning of Martinez’s statement at trial that there was no 
reception “in my area” or “in my home.” (Tr. at 141.) It is 
possible that Martinez meant that the signal was bad in her 
private room, as opposed to the public areas of the home—
an interpretation that is at least not expressly contradicted 
by Davis’s testimony. Between these reasons for 
uncertainty and the equipoise of Martinez’s word against 
Davis’s, the preponderance of the evidence does not show 
that Martinez’s testimony regarding her cell phone was 
perjury. 
  
 
 

2. There Is a Reasonable Likelihood that the False 
Testimony Could Have Affected the Judgment of the 

Jury. 

A showing of perjury at trial does not, without more, 
establish a due process violation. Petitioner must also show 
a “reasonable likelihood that the false testimony could have 
affected the judgment of the jury.” United States v. Agurs, 
427 U.S. 97, 103 (1976) (emphasis added). 
  
The state court did not decide this question. Instead, as 
noted, Justice Pickholz denied the perjury claim “out of 
hand” for failure to show the separate necessary element of 
knowledge on the part of the prosecution.13 (2013 Pickholz 
Pre-Hearing Order at 5.) 
  
13 
 

Justice Pickholz did find definitively that the evidence in 
the FLIK Report was “not of the type that would change 
the outcome of the trial, or not material to the issues at 
trial,” (2006 Pickholz Order at 6; see also id. at 9–10), 
and that Womack’s testimony as to ancillary matters 
such as the size of the coffee urns “would not have had 
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a private bedroom of her own, Martinez testified that she 
could not have used the cell phone to talk privately with 
Godby that evening, for two reasons: 

Q [Cherchian]: So in fact if you wanted to discuss it 

with Serita you could have gone into your room and 
closed the door and used your cell phone? 

A [Martinez]: No. 
Q: You are saying you could not have? 

A: No, because at the home we are not allowed to have 
cell phones and there is no reception in my area. 

Q: You are saying that you could not use your cell 
phone? 

A: No. 

Q: You had never used it? 

A: No, not in my home, there is no signal. 

Q: Did you try on that evening‘? 

A: No. 

(Id. at 141.) 

In a 2012 affidavit, Rosalie Davis—a counselor at the 
group home in 2002—contradicted much of this testimony. 
Davis confirmed that the group home’s rules prohibited the 
residents from using cell phones, although they were 
permitted to possess them. Nevertheless, according to 
Davis, the residents, “including Ms. Martinez, often used 
their cell phones while on the premises ofthe Home,” and 
“[t]here was no difficulty with cell phone reception at the 
Catholic Guardian Home.” (Davis Aff., Doc. 71 EX. K 111] 
14-15.) Davis testified to the same facts at the 2013 
hearing. (H. at 47-48.) 

These statements cast doubt on the truthfulness of 
Martinez’s testimony here. But Davis’s own credibility is 
undermined by the fact that on the witness stand, she 
disavowed another, highly significant portion of her own 
swom affidavit, where she claimed to have witnessed a 
social worker “quizz[ing]" Martinez “about whether she 
had in fact been raped or whether this was another story 
she was making up.” (Davis Aff. 1] 12.) In fact, as Davis 
admitted at the 2013 hearing, she was not even in the room 
during Martinez’s conversation with the social worker. (H. 
at 49-53.) None of the possible explanations for the 
presence of this blatant falsehood in her affidavit—whether 
she told the lie herself and then changed her story, or 
whether it was inserted into her affidavit at the behest of 
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petitioner’s unscrupulous investigator, Joseph Dwyer,” 
without her bothering to read the document—gives great 
reason for confidence in the remainder of Davis’s 
testimony. 

12 In 2014, the United States charged Dwyer with bribery 
and conspiracy to pay New York City police to access 
private witness information; the U.S. District Court for 
the Eastern District of New York then posted a public 
notice announcing his suspension from practice before 
that court. (Notice, Doc. 78 Ex. 10.) Dwyer pleaded 
guilty to one count of conspiracy to bribe a local 
government employee in 2016 and was sentenced to five 
years of probation. See United States V. Dwyer, No. 15- 
CR-385 (S.D.N.Y. 2016). 

*l2 Additionally, there is at least some ambiguity as to the 
meaning of Martinez’s statement at trial that there was no 
reception “in my area” or “in my home.” (Tr. at 141.) It is 
possible that Martinez meant that the signal was bad in her 
private room, as opposed to the public areas of the home- 
an interpretation that is at least not expressly contradicted 
by Davis’s testimony. Between these reasons for 
uncertainty and the equipoise of Martinez’s word against 
Davis’s, the preponderance of the evidence does not show 
that Martinez’s testimony regarding her cell phone was 
perjury. 

2. There Is a Reasonable Likelihood that the False 
Testimony Could Have Affected the Judgment of the 

Jury. 

A showing of perjury at trial does not, without more, 
establish a due process violation. Petitioner must also show 
a “reasonable likelihood that the false testimony could have 
affected the judgment of the jury.” United States 1/. Agurs, 
427 US. 97, 103 (1976) (emphasis added). 

The state court did not decide this question. Instead, as 
noted, Justice Pickholz denied the perjury claim “out of 
hand” for failure to show the separate necessary element of 
knowledge on the part of the prosecution." (2013 Pickholz 
Pre—Hearing Order at 5.) 

13 Justice Pickholz did find definitively that the evidence in 
the FLIK Report was “not of the type that would change 
the outcome of the trial, or not material to the issues at 
trial,” (2006 Pickholz Order at 6; see also id. at 9-10), 
and that Womack’s testimony as to ancillary matters 
such as the size of the coffee ums “would not have had
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a material effect on the outcome of the trial,” (2013
Pickholz Post-Hearing Order at 4). These findings have
no bearing here, however, because as described none of
that evidence suggests likely perjury. 
 

 
Justice Pickholz made a somewhat related finding in the 
course of dismissing petitioner’s claim for ineffective 
assistance of counsel, which is no longer before this Court. 
Applying the prejudice prong of Strickland v. 
Washington—which requires a defendant to “show that 
there is a reasonable probability that, but for counsel’s 
unprofessional errors, the result of the proceeding would 
have been different,” 466 U.S. 668, 694 (1984) (emphasis 
added)—the state court found it “not reasonably probable 
to believe” that the new witnesses’ testimony, “alone or in 
conjunction with the other evidence that the defense 
presented at trial, would have resulted in a different 
outcome.” (2013 Pickholz Post-Hearing Order at 5–6 
(emphasis added).) 
  
That finding—though it is due all proper deference under 
AEDPA—does not govern the analogous element of 
Reyes’ perjury claim, for which “[t]he standard for setting 
aside a conviction ... is less demanding than it is in the case 
of ineffective assistance of counsel.” United States v. 
Tarricone, 11 F.3d 24, 27 (2d Cir. 1993), withdrawn and 
superseded on other grounds, 21 F.3d 474 (2d Cir. 1994). 
Would is not could. See, e.g., Wearry v. Cain, 136 S. Ct. 
1002, 1006 (2016) (per curiam) (“[Defendant] need not 
show that he more likely than not would have been 
acquitted had the new evidence been admitted. He must 
show only that the new evidence is sufficient to undermine 
confidence in the verdict.” (internal quotations and citation 
omitted)). 
  
Indeed, the “could have” materiality bar is so low that it 
has been said to make relief “virtually automatic” upon a 
showing that the prosecution knowingly used perjury at 
trial. United States v. Wallach, 935 F.2d 445, 456 (2d Cir. 
1991) (internal quotation omitted). This is because “once it 
is shown that a material witness has intentionally lied with 
respect to any matter, it is difficult to deny that the jury, 
had it known of the lie, ‘might’ have acquitted.” United 
States v. Stofsky, 527 F.2d 237, 246 (2d Cir. 1975). 
  
*13 Petitioner has met this burden by a preponderance of 
the evidence. It is true that Martinez’s credibility at trial 
had already been impeached, most notably when she 
admitted to lying on the witness stand by denying her 
responsibility for an incident in which she and other 
teenagers had set fire to a mattress. (Tr. at 40–41; 456–58.) 
But “the presence of other impeaching material available 
to the jury” does not preclude the reasonable likelihood that 
the newly uncovered perjury could have changed the 

verdict; the exposure of additional lies “could have created 
a sufficient doubt in the minds of enough jurors to affect 
the result.” United States v. Seijo, 514 F.2d 1357, 1364 (2d 
Cir. 1975). Though none of the perjury goes directly to the 
ultimate issue of Reyes’ guilt or innocence, the false 
testimony touches on enough issues of importance that it is 
reasonable to suppose that it could have swayed the result 
at trial. 
  
 
 

3. However, the Prosecution Did Not Know, Nor 
Should It Have Known, of the Evidence Suggesting 

Perjury at Trial. 

Supreme Court precedent dictates that even the intentional 
admission of materially false testimony does not make out 
a claim for a due process violation if the perjury was not 
known to the prosecution. The Second Circuit has thus 
directed this Court to make a factual finding as to “whether 
the prosecution knew or should have known of the 
evidence suggesting perjury at trial.” (Mandate at 2.) 
Fatally to petitioner’s claim, the answer is no. 
  
With respect to the FLIK Report, Justice Pickholz 
reasonably found in 2006 that “there is no reason to believe 
that the prosecution was in possession or control of the 
timeline [i.e., the FLIK Report], or that it even had actual 
or constructive knowledge of the document,” which was 
created by a third party—FLIK—and only later divulged to 
Reyes in a separate litigation. (2006 Pickholz Order at 10 
(citation omitted).) The state court reasonably reached the 
same conclusion in 2013 as to the affidavits newly 
produced from witnesses who did not testify at trial and 
were not contacted at the time by either the defense or the 
prosecution.14 (2013 Pickholz Pre-Hearing Order at 5.) 
  
14 
 

The state court did not expressly make the same finding 
as to the testimony of the witnesses at the 2013 hearing. 
But the same analysis applies to that testimony, which 
largely repeated and did not materially augment the 
evidence in the affidavits, as excerpted extensively 
above. 
 

 
Petitioner does not contest those findings; he now 
concedes, as he must, that “[t]here is no basis for 
concluding that the prosecution knew or should have 
known about” the vast majority of the evidence arrayed 
above. (Pet.’s Suppl. Mem. at 27.) The only evidence he 
now argues that the prosecution knew or should have 
known about is the Rosario material allegedly indicating 
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a material effect on the outcome of the trial," (2013 
Pickholz Post-Hearing Order at 4). These findings have 
no bearing here, however, because as described none of 
that evidence suggests likely perjury. 

Justice Pickholz made a somewhat related finding in the 
course of dismissing petitioner‘s claim for ineffective 
assistance ofcounsel, which is no longer before this Court. 
Applying the prejudice prong of Strickland v. 

Washington—which requires a defendant to “show that 
there is a reasonable probability that, but for counsel’s 
unprofessional errors, the result of the proceeding would 
have been different," 466 US. 668, 694 (1984) (emphasis 
added)—the state court found it “not reasonably probable 
to believe” that the new witnesses’ testimony, “alone or in 
conjunction with the other evidence that the defense 
presented at trial, would have resulted in a different 
outcome." (2013 Pickholz Post-Hearing Order at 5—6 
(emphasis added).) 

That finding—though it is due all proper deference under 
AEDPA~does not govern the analogous element of 
Reyes‘ perjury claim, for which “[t]he standard for setting 
aside a conviction is less demanding than it is in the case 
of ineffective assistance of counsel.” United States v. 

Tarricone, 11 F.3d 24, 27 (2d Cir. 1993), withdrawn and 
superseded on other grounds, 21 F.3d 474 (2d Cir. 1994). 
Would is not could. See, e.g., Wearry v. Cain, 136 S. Ct. 
1002, 1006 (2016) (per curiam) (“[Defendant] need not 
show that he more likely than not would have been 
acquitted had the new evidence been admitted. He must 
show only that the new evidence is sufficient to undermine 
confidence in the verdict.” (internal quotations and citation 
omitted)). 

Indeed, the “could have” materiality bar is so low that it 

has been said to make relief“virtually automatic” upon a 
showing that the prosecution knowingly used perjury at 
trial. United States v. Wallach, 935 F.2d 445, 456 (2d Cir. 
1991) (internal quotation omitted). This is because “once it 
is shown that a material witness has intentionally lied with 
respect to any matter, it is difficult to deny that the jury, 
had it known of the lie, ‘might’ have acquitted." United 
States v. Stofisky, 527 F.2d 237, 246 (2d Cir. 1975). 

*13 Petitioner has met this burden by a preponderance of 
the evidence. It is true that Martinez’s credibility at trial 
had already been impeached, most notably when she 
admitted to lying on the witness stand by denying her 
responsibility for an incident in which she and other 
teenagers had set fire to a mattress. (Tr. at 4041; 45658.) 
But “the presence of other impeaching material available 
to the jury” does not preclude the reasonable likelihood that 
the newly uncovered perjury could have changed the 
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verdict; the exposure of additional lies “could have created 
a sufficient doubt in the minds of enough jurors to affect 
the result.” United States v. Setja, 514 F.2d 1357, 1364 (2d 
Cir. 1975). Though none of the perjury goes directly to the 
ultimate issue of Reyes’ guilt or innocence, the false 
testimony touches on enough issues of importance that it is 
reasonable to suppose that it could have swayed the result 
at trial. 

3. However, the Prosecution Did Not Know, Nor 
Should It Have Known, of the Evidence Suggesting 

Perjury at Trial. 

Supreme Court precedent dictates that even the intentional 
admission of materially false testimony does not make out 
a claim for a due process violation if the perjury was not 
known to the prosecution. The Second Circuit has thus 
directed this Court to make a factual finding as to “whether 
the prosecution knew or should have known of the 
evidence suggesting perjury at trial.” (Mandate at 2.) 
Fatally to petitioner‘s claim, the answer is no. 

With respect to the FLIK Report, Justice Pickholz 
reasonably found in 2006 that “there is no reason to believe 
that the prosecution was in possession or control of the 
timeline [ie., the FLIK Report], or that it even had actual 
or constructive knowledge of the document,” which was 
created by a third party—FLlK—and only later divulged to 
Reyes in a separate litigation. (2006 Pickholz Order at 10 
(citation omitted).) The state court reasonably reached the 
same conclusion in 2013 as to the affidavits newly 
produced from witnesses who did not testify at trial and 
were not contacted at the time by either the defense or the 
prosecution.“ (2013 Pickholz Pre-Hearing Order at 5.) 

1‘ The state court did not expressly make the same finding 
as to the testimony ofthe witnesses at the 2013 hearing. 
But the same analysis applies to that testimony, which 
largely repeated and did not materially augment the 
evidence in the affidavits, as excerpted extensively 
above. 

Petitioner does not contest those findings; he now 
concedes, as he must, that “[t]here is no basis for 
concluding that the prosecution knew or should have 
known about” the vast majority of the evidence arrayed 
above. (Pet.’s Suppl. Mem. at 27.) The only evidence he 
now argues that the prosecution knew or should have 
known about is the Rosario material allegedly indicating
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personal conversations between Martinez and Reyes. (Id. 
at 26–27.) But as discussed, that evidence does not show 
perjury by Martinez on this point. 
  
The knowledge requirement thus puts petitioner’s claim in 
a difficult spot: he concedes that the prosecution had no 
actual or constructive knowledge of what evidence does 
suggest perjury, and the only evidence the state did know 
about does not show that Martinez perjured herself. 
  
 
 

4. Petitioner Did Not Waive his Claim by Failing to 
Uncover, Through Due Diligence, the Evidence 

Suggesting Perjury in Time for Trial or Direct Appeal. 

The prosecution’s ignorance at trial of any of the evidence 
now suggesting perjury suffices to defeat petitioner’s 
claim. However, the Second Circuit has directed this Court 
to make an additional factual finding as to “whether 
Appellant waived the claim by failing to uncover, through 
due diligence, the evidence in time for trial or direct 
appeal.” (Mandate at 2.) A defendant can overcome this 
barrier “by showing that the claim is based on newly 
discovered evidence that could not reasonably have been 
discovered before.” United States v. Helmsley, 985 F.2d 
1202, 1206 (2d Cir. 1993). 
  
*14 Petitioner has met his burden here. As analyzed above, 
the evidence suggesting that Martinez likely perjured 
herself comes from affidavits submitted by Womack, 
Pearson, and Burroughs, as well as live testimony by the 
first two of these witnesses in 2013. In dismissing 
petitioner’s separate claim for ineffective assistance of 
counsel, Justice Pickholz reasonably found that Reyes’ trial 
counsel conducted an effective investigation into potential 
witnesses and could not be faulted for failing to adduce 
testimony from these individuals at the time. (2013 
Pickholz Post-Hearing Order at 2–3, 5–6.) It appears from 
Womack’s testimony that she and other Circle Line 
employees were indeed approached after the incident by a 
private investigator for the defense, who “came offering us 
a card saying he wanted information on what happened.”15 
(H. at 10.) But Womack refused to speak with him because 
she was ordered not to by her supervisor, and threatened 
with firing if she did. (Id. at 10–11; Womack 2005 Aff. ¶ 
4; Womack 2012 Aff. ¶ 17.) Under these circumstances, it 
does not appear that reasonable further efforts by defense 
counsel would have made a difference in securing 
Womack’s testimony. And as Justice Pickholz reasonably 
observed, “few attorneys would have considered that 
Charise Pearson ... who[ ] worked at the Catholic Guardian 

Home, might provide testimony that was favorable to the 
defense,” given that she was not a witness to “any of the 
events at the pier.” (2013 Pickholz Post-Hearing Order at 
5.) 
  
15 
 

Because Womack did not speak to the private 
investigator, she was unable to confirm who had hired 
him. (H. at 10–11.) But as Justice Pickholz found, “[i]t 
seems certain that the investigator was employed by the 
defense,” given that he was apparently working 
independently of the police. (2013 Pickholz Post-
Hearing Order at 3 & n.1.) 
 

 
Justice Pickholz did reasonably rule, as to the FLIK Report, 
that Reyes “has not established that he could not have 
discovered its existence before trial with due diligence.” 
(2006 Pickholz Order at 5.) As the state court explained, 
the document appears to have been “completed well before 
trial,” but Reyes “apparently made no effort to subpoena 
Circle Line or its parent company for employee records and 
materials pertaining to the incident”—despite the fact that 
“the assistant district attorney provided the defense with 
discovery material clearly indicating that FLIK’s human 
resources department had been notified of the incident and 
that a department representative was present when [Reyes’ 
boss] Khanii spoke with the complainant.” (Id. at 6.) But 
as iterated and reiterated above, because at least the 
information in the report does not suggest likely perjury by 
Martinez, the lack of due diligence on this score makes no 
difference. 
  
Hence, whatever the other problems with the perjury claim, 
the doctrine of waiver does not present an independent 
barrier for Reyes. 
  
 
 

C. Petitioner’s Brady Claim Is Denied. 
Petitioner’s second claim on remand is that the prosecution 
denied him due process by withholding the exculpatory 
evidence in the FLIK Report from the defense at trial. 
(Pet.’s Pro Se Mem., Doc. 2 at 5–10.) “There are three 
components of a true Brady violation: The evidence at 
issue must be favorable to the accused, either because it is 
exculpatory, or because it is impeaching; that evidence 
must have been suppressed by the State, either willfully or 
inadvertently; and prejudice must have ensued.” Strickler 
v. Greene, 527 U.S. 263, 281–82 (1999). 
  
Justice Pickholz denied this claim on two distinct grounds: 
first, as quoted above, “there is no reason to believe that the 
prosecution was in possession or control of the timeline, or 
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personal conversations between Martinez and Reyes. (Id. 
at 26-27.) But as discussed, that evidence does not show 
perjury by Martinez on this point. 

The knowledge requirement thus puts petitioner’s claim in 
a difficult spot: he concedes that the prosecution had no 
actual or constructive knowledge of what evidence does 
suggest perjury, and the only evidence the state did know 
about does not show that Martinez perjured herself. 

4. Petitioner Did Not Waive his Claim by Failing to 
Uncover, Through Due Diligence, the Evidence 

Suggesting Perjury in Time for Trial or Direct Appeal. 

The prosecution’s ignorance at trial of any of the evidence 
now suggesting perjury suffices to defeat petitioner’s 
claim. However, the Second Circuit has directed this Court 
to make an additional factual finding as to “whether 
Appellant waived the claim by failing to uncover, through 
due diligence, the evidence in time for trial or direct 
appeal." (Mandate at 2.) A defendant can overcome this 
barrier “by showing that the claim is based on newly 
discovered evidence that could not reasonably have been 
discovered before.“ United States v. He/msley, 985 F.2d 
1202, 1206 (2d Cir. 1993). 

*14 Petitioner has met his burden here. As analyzed above, 
the evidence suggesting that Martinez likely perjured 
herself comes from affidavits submitted by Womack, 
Pearson, and Burroughs, as well as live testimony by the 
first two of these witnesses in 2013. In dismissing 
petitioner’s separate claim for ineffective assistance of 
counsel, Justice Pickholz reasonably found that Reyes’ trial 
counsel conducted an effective investigation into potential 
witnesses and could not be faulted for failing to adduce 
testimony from these individuals at the time. (2013 
Pickholz Post-Hearing Order at 2-3, 5-6.) It appears from 
Womack’s testimony that she and other Circle Line 
employees were indeed approached after the incident by a 
private investigator for the defense, who “came offering us 
a card saying he wanted information on what happened.”'5 
(H. at 10.) But Womack refused to speak with him because 
she was ordered not to by her supervisor, and threatened 
with firing if she did. (Id. at 10-1 1; Womack 2005 Aff. 11 
4; Womack 2012 Aff. 1] 17.) Under these circumstances, it 

does not appear that reasonable further efforts by defense 
counsel would have made a difference in securing 
Womack’s testimony. And as Justice Pickholz reasonably 
observed, “few attorneys would have considered that 
Charise Pearson who[ ] worked at the Catholic Guardian 
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Home, might provide testimony that was favorable to the 
defense,” given that she was not a witness to “any of the 
events at the pier.” (2013 Pickholz Post-Hearing Order at 
5.) 

15 Because Womack did not speak to the private 
investigator, she was unable to confirm who had hired 
him. (H. at ltkll.) But as Justice Pickholz found, “[i]t 
seems certain that the investigator was employed by the 
defense,” given that he was apparently working 
independently of the police. (2013 Pickholz Post- 
Hearing Order at 3 & n.l.) 

Justice Pickholz did reasonably rule, as to the FLIK Report, 
that Reyes “has not established that he could not have 
discovered its existence before trial with due diligence.” 
(2006 Pickholz Order at 5.) As the state court explained, 
the document appears to have been “completed well before 
trial,” but Reyes “apparently made no effort to subpoena 
Circle Line or its parent company for employee records and 
materials pertaining to the incident”—despite the fact that 
“the assistant district attorney provided the defense with 
discovery material clearly indicating that FLIK’s human 
resources department had been notified of the incident and 
that a department representative was present when [Reyes’ 
boss] Khanii spoke with the complainant.” (Id. at 6.) But 
as iterated and reiterated above, because at least the 
information in the report does not suggest likely perjury by 
Martinez, the lack of due diligence on this score makes no 
difference. 

Hence, whatever the other problems with the perjury claim, 
the doctrine of waiver does not present an independent 
barrier for Reyes. 

C. Petiti0ner’s Brady Claim Is Denied. 
Petitioner‘s second claim on remand is that the prosecution 
denied him due process by withholding the exculpatory 
evidence in the FLIK Report from the defense at trial. 

(Pet.’s Pro Se Mem., Doc. 2 at 5-10.) “There are three 
components of a true Brady violation: The evidence at 
issue must be favorable to the accused, either because it is 
exculpatory, or because it is impeaching; that evidence 
must have been suppressed by the State, either willfully or 
inadvertently; and prejudice must have ensued.” Strickler 
v. Greene, 527 U.S. 263, 281-82 (1999). 

Justice Pickholz denied this claim on two distinct grounds: 
first, as quoted above, “there is no reason to believe that the 
prosecution was in possession or control ofthe timeline, or
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that it even had actual or constructive knowledge of the 
document,” and second, “none of the statements at issue 
constitute Brady material” because “although they 
arguably provide material for impeachment, the statements 
are not exculpatory.” (2006 Pickholz Order at 10 (citation 
omitted).) 
  
The second of these reasons was incorrect because 
“[i]mpeachment evidence, ... as well as exculpatory 
evidence, falls within the Brady rule.” United States v. 
Bagley, 473 U.S. 667, 676 (1985). But the first reason—
the dearth of any evidence that the government possessed 
or even knew about the FLIK Report—remains 
uncontradicted. The state cannot suppress evidence of 
which it is unaware. See, e.g., United States v. Skelly, 442 
F.3d 94, 100 (2d Cir. 2006). As addressed above, petitioner 
has presented no evidence to show that Justice Pickholz’s 
finding on this first point was erroneous, let alone 
unreasonably so. See Parker v. Matthews, 132 S. Ct. 2148, 
2152 (2012) (per curiam) (where one “ground was 
sufficient to reject [a] claim, ... it is irrelevant that the court 
also invoked a ground of questionable validity”). 
  
 
 

D. A Certificate of Appealability Is Granted as to 
the Perjury Claim. 

*15 Pursuant to 28 U.S.C. § 2253(c)(2), the Court may 
issue a certificate of appealability “only if the applicant has 
made a substantial showing of the denial of a constitutional 
right.” As interpreted by the Supreme Court, “[t]hat 
standard is met when ‘reasonable jurists could debate 
whether (or, for that matter, agree that) the petition should 
have been resolved in a different manner.’ ” Welch v. 
United States, 136 S. Ct. 1257, 1263 (2016) (quoting Slack 
v. McDaniel, 529 U.S. 473, 484 (2000)). 
  
Dismissing Reyes’ perjury claim requires a sufficient 
number of judgment calls—in particular, on the questions 
whether (and which) discrepancies identified by Reyes 
amount to willful falsehoods—that reasonable minds can 
differ with the conclusion reached above. 
  
 

 

III. Conclusion 
For the foregoing reasons, the Court finds that: 

1. Some, but not all, of the alleged inconsistencies in 
Martinez’s trial testimony were likely the result of 
perjury; 

2. Petitioner did not waive his perjury claim by failing 
to exercise due diligence; and 

3. The prosecution did not know, nor should it have 
known, of any of the evidence suggesting likely 
perjury at trial. 

  
IT IS HEREBY ORDERED that: 

1. The petition pursuant to 28 U.S.C. § 2254 is denied; 

2. As petitioner has made a substantial showing that 
reasonable jurists could find it debatable whether he 
was deprived of his constitutional right to due process 
of law by the knowing use of perjured testimony at 
trial, a certificate of appealability shall issue with 
respect to the perjury claim. Fed. R. App. P. 22(b)(1); 
28 U.S.C. § 2253(c); Welch v. United States, 136 S. 
Ct. 1257, 1263 (2016); and 

3. As petitioner has not made a substantial showing of 
the denial of a constitutional right with respect to the 
alleged violation of his rights pursuant to Brady v. 
Maryland, 373 U.S. 83 (1963), a certificate of 
appealability shall not issue with regard to that claim. 
28 U.S.C. § 2253(c)(2); Middleton v. Attorneys Gen. 
of N.Y. & Penn., 396 F.3d 207,209 (2d Cir. 2005) (per 
curiam). 

  
SO ORDERED. 
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RUTHPICKHOLZ,J.:

The defendant moves to vacate his conviction on the grounds that he was not

afforded effective representation by his attorney, that his conviction was obtained by means of

perjured testimony, and that he is actually innocent of the rape of which was convicted.

The defendant was a supervisor at a concession stand run by Circle Line. In 2002

Jane Martinez, a new employee whom he had recently begun to supervise, accused him of raping

her in a bathroom at the pier where the company's boats were docked. Ms. Martinez waited until

the next day to report the rape to the police. The defendant admitted the sexual encounter, but

testified that it was consensual. As there were no witnesses to the incident and scant evidence of

physical trauma, the case turned on the credibility of the two participants and what little could be

gleaned from witnesses who testified as the actions and demeanor of Ms. Martinez following the

incident. A jury found the defendant guilty of one count of rape and two counts of sexual abuse

in the first degree. He is currently serving an 18-year prison term stemming from his conviction.
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RUTH PICKI-IOLZ, J.: 

The defendant moves to vacate his conviction on the grounds that he was not 

aflorded effective representation by his attorney, that his conviction was obtained by means of 

pexjured testimony, and that he is actually innocent of the rape of which was convicted. 

The defendant was a supervisor at a concession stand run by Circle Line. In 2002 

Jane Martinez, a new employee whom he had recently begun to supervise, accused him of raping 
her in a bathroom at the pier where the company’s boats were docked. Ms. Martinez waited until 

the next day to report the tape to the police. The defendant admitted the sexual encounter, but 

testified that it was consensual. As there were no witnesses to the incident and scant evidence of 

physical trauma, the case turned on the credibility of the two participants and what little could be 

gleaned from witnesses who testified as the actions and demeanor of Ms. Martinez following the 

incident. A jury found the defendant guilty of one count of rape and two counts of sexual abuse 
in the first degree. He is currently serving an 18-year prison term stemming from his conviction. 
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The defendant moved unsuccessfully to set aside the verdict on the ground that the

evidence underlying the verdict was not credible. He then appealed his conviction, also to no avail.

In a 2006 motion to vacate his conviction he argued that the prosecution had denied him Brady and

Rosario material when it failed to provide him with an investigative report prepared by FLDC

International, the parent company of Circle Line. I denied that motion in a decision dated July 5,

2006. Immediately thereafter he filed a habeas petition in federal court. On November 28,2008 it

too was denied.

Throughout these attacks on his conviction the defendant has consistently claimed

that Ms. Martinez's tale of rape was an invention. He does so again here. He contends that she

concocted her accusation in a fit of pique after he told her that the sex they had enjoyed meant

nothing, and that it was further motivated by the thought that she might squeeze money from Circle

Line by filing a lawsuit against them. His current application contains more than a half-dozen

affidavits and additional hearsay accounts which together cast varying amounts of doubt on her

testimony. Most of the affiants were either Circle Line employees or people who knew Ms.

Martinez from the Catholic Guardian Home. The exception is Delphina Cruz, a social worker who

was married to Ms. Martinez's grandfather, and in whose home she once lived. Together, these

people paint her as an unprincipled, petty and vengeful 17-year-old who had ahistory of acting out

and making false claims against those who did not let her get her way or displeased her. Two

representative affidavits come from Barbara Womack, who worked at Circle Line, and Tyesha

Burroughs, who lived with Martinez at the Catholic Guardian Home. Womack states that, in

contrast to Ms. Martinez's testimony that she had no romantic or sexual interest in the defendant,
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she overheard the girl tell another employee that the defendant was "hot." Additionally, Womack

had seen the Martinez and defendant flirting prior to the incident. Martinez testified that defendant

ordered her to accompany him to the isolated boat where he took her by surprise and raped her, but

Womack states that she saw Martinez volunteer to go with the him. Womack also states that when

the girl returned from the boat she did not look upset or distressed. Tyesha Burroughs states that

Ms. Martinez also told her that the defendant was "hot" and that she wanted to have sex with him.

Burroughs saw the two laughing and flirting as they left the scene of the purported rape. When she

later pushed Martinez to tell her if the rape accusation was true, Martinez said, "who cares." She

then smiled at Burroughs and said, "I am not going to call the police just yet. I am going to sue their

asses, though." (At trial, Ms. Martinez denied having any intention of suing the company.) It

appears that neither Womack nor Burroughs, nor any of the others who have supplied, the

affidavits appended to defendant's motion were contacted by his trial attorney at any time. The

substance, if not the trustworthiness, of the hearsay material is stronger yet. Delphina Cruz told

an investigator that her ex-husband told her that Ms. Martinez had confided in a cousin vulnerable

to deportation that she made up the rape story. She then threatened to inform the immigration

authorities about him, and to have her boyfriend beat him if he revealed her secret, Ms. Martinez

testified that her father had sexually molested her for five years until she was fourteen years old,

when she ran away to escape the abuse. Ms. Cruz state that she overheard Ms. Martinez admit that

the sexual abuse charges that she had leveled against her father were false.

The defendant notes that his attorney's 18B voucher for the case reveals that he

spent only two hours on investigation, which defendant contends was completely inadequate under
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door.

the circumstances. He argues that the key to the defense case was undermining Ms. Martinez's

credibility, and that had his attorney spoken to the available witnesses, he would have discovered

a wealth of material that not only cast doubt on her veracity in general, but which contradicted her

account of the rape. According to defendant, his trial attorney's shortcomings also extended to

failuring to visit the dock, investigate the physical layout of the boat and verify the particulars of

the complainant's account. The Rosario material that defense counsel was provided revealed that

Ms. Martinez stated on three separate occasions that the defendant locked the bathroom door on

the boat before raping her. A visit to the boat would have revealed that there was no bathroom

door.1 At trial the defendant testified that he asked Ms. Martinez to accompany him to the boat

because he wanted her to help him carry back some coffee canisters that had been left there. At trial

the People adduced evidence that the canisters were light and that a single person easily could have

carried them. Defendant claims that any of the witnesses who worked at the pier could have

verified his claim about the canisters by testifying that the canisters were three to four feet tall and

heavy. A visit to the boat would have revealed the same thing. The defendant also complains that

the attorney did not try to obtain internal reports prepared by Circle Line or FLIK even though he

must have been aware from discovery that such reports existed. Defendant argues that the reports

were replete with information which could have been used to impeach Ms. Martinez and contradict

her tale. He also contends that investigation would have revealed that, in contradiction to her

testimony that she did not report the rape from the Catholic Guardian Home because of a lack of

cell phone reception, the cellphone reception was fine at the home.

1 At trial she testified that the defendant locked the stall door, arid did not mention a bathroom
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In addition to arguing that his trial attorney was ineffective for failing to investigate

the case and interviewthe witnesses that were available, the defendant makes two other arguments

in support of his application to vacate his conviction. He contends that Ms. Martinez's gave

material testimony which was false and which the prosecutor knew to be false. He also claims that

he is actually innocent of the rape. The claim that the prosecutor knowingly utilized perjured

testimony to obtain his conviction may be dismissed out of hand. Assuming for the sake of

argument that Ms. Martinez testified falsely, defendant provides no basis to believe that the

prosecutor was aware or had reason to know that she did so.

Defendant has also not established that he is entitled to a hearing on his actual

innocence claim, as the majority of the admissible evidence that defendant has gathered in support

of his application is not clearly exculpatory. Most of it consists of impeachment material. That

there may have been a sexual attraction between the defendant and the complainant does not

preclude the possibility that she did not consent to having sex with him on the boat. That she lied

about not intending to sue Circle Line does not preclude that possibility either. Several of the

affidavits submitted in support of the motion report conversations with Ms. Martinez which, if

credited, reveal that the truth meant little to her, and permit the inference that she was lying about

the rape. But in none of these conversations does she directly admit that she was not raped. The

conversations, even taken in conjunction with the remaining material presented by defendant, do

not clearly and convincingly establish that the he was indeed innocent. Ms. Cruz reports that her

ex-husband told her that Ms. Martinez once admitted to an unnamed cousin that she made up the

rape story. Whether the cousin or yet another person told her ex-husband about the incident is
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unclear. As defendant concedes, the report incorporates multiple layers of hearsay, and there

appears to be no way to verify it. A report of this nature is simply not trustworthy. Accordingly,

that branch of the motion seeking vacatur on actual innocence grounds is denied.

The defendant has not provided an affidavit from trial counsel which speaks to any

of the complaints that he makes against him, nor does he explain the absence of such an affidavit.

Additionally, Not all of defendant's arguments about the attorney's performance are equally

compelling. His complainants about the attorney's failure to object to the introduction of certain

evidence, and his failure to investigate about the coffee urns, cell phone reception, and the

bathroom door do not alone make out an establish ineffectiveness. The alleged failing to interview

witnesses is another matter (see People v. Cantave. 83 AD3d 857). Trial counsel attempted to show

that Ms. Martinez was sexually attracted to the defendant in support of the defense that the sex that

occurred had been consensual. Preliminarily, it appears that had the witnesses who have provided

affidavits in support of defendant's motion testified in his behalf, they would have supported this

theory. They also may well have raised doubt in the minds of the jurors as to the credibility of the

complainant. The witnesses state that the defense never contacted them, but this claim as well as

the other matters that they have put into writing must be tested in the context of a hearing.

Moreover, at this point it is impossible to know to what extent the attorney should have been aware

of the witnesses, and whether he made a conscious and strategic decision not to present their

testimony (see People v. Barnes. 29 AD3d 390; People v. English. 246 Ad2d 925). Accordingly,

a hearing is ordered as to these issues.
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A.J.S.C.

Dated: July 16,2013
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Dated: July 16, 2013 
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SUPREME COURT : NEW YORK COUNTY
TRIAL TERM : PART 66

X
THE PEOPLE OF THE STATE OF NEW YORK :

- a g a i n s t - : I n d i c t m e n t N o . 4 2 5 8 / 0 2

W I L L I A M R E Y E S :

D e f e n d a n t s . :
X

RUTHPICKHOLZ,J.:

In a decision dated July 16,20131 ordered a hearing in conjunction with defendant's

most recent motion to vacate his conviction, in which he contends that his trial attorney did not

afford him effective representation. The subjects of the hearing were: whether trial counsel ever

contacted the witnesses who provided affidavits in support of defendant's motion; if he did contact

them, whether he had a strategic reason not to call them; whether it is reasonable to expect that

these witnesses should have come to his attention; whether, if he had called them, their testimony

would have resulted in a different outcome.

The defendant called four witnesses, whose testimony I summarize below, and the

prosecution called two, the complainant, and the investigator utilized by the attorney who

represented defendant on the motion to vacate. Neither Tyesha Burroughs, a resident of the

Catholic Guardian Home who provided an affidavit for the defense, nor defendant's trial attorney

testified. In addition, I reviewed subpoenaed materials consisting of Family Court records and

records of the Administration for Children's Services pertaining to the complainant. I did not find

that these records shed any light on the issues before me.

\.',\ 

SUPREME COURT : 

' NEW YORK COUNTY 
TRIAL TERM : PART 66 
'rii'i«§13i?:6i>Lia13%'rL£i§ é%2{r'a'é% 'N'xév'v's}£f1£ 

' 'x 

- against - : Indictment No. 4258/02 

WILLIAM REYES 

Defendants. : 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . x 
RUTH PICKHOLZ, J .: 

In a decision dated July 16, 2013 I ordered a hearing in conjunction with defendant’s 

most recent motion to vacate his conviction, in which he contends that his trial attorney did not 

afford him effective representation. The subjects of the hearing were: whether trial counsel ever 

contacted the witnesses who provided affidavits in support of defendant’s motion; if he did contact 
them, whether he had a strategic reason not to call them; whether it is reasonable to expect that 

these witnesses should have come to his attention; whether, if he had called them, their testimony 

would have resulted in a different outcome. 

The defendant called four witnesses, whose testimony I summarize below, and the 

prosecution called two, the complainant, and the investigator utilized by the attorney who 
represented defendant on the motion to vacate. Neither Tyesha Burroughs, a resident of the 

Catholic Guardian Home who provided an affidavit for the defense, nor defendant’s trial attorney 
testified. In addition, I reviewed subpoenaed materials consisting of Family Court records and 

records of the Administration for Children’s Services pertaining to the complainant. I did not find 

that these records shed any light on the issues before me.
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In order to establish that an attorney has been ineffective under the federal standard

enunciated in Strickland v. Washington) "[a] defendant must show that counsel's performance was

deficient, and that the deficient performance prejudiced the defense" (Strickland v. Washington.

466 U.S. 668,687). The first prong of the test requires a showing "that counsel's representation fell

below an objective standard of reasonableness" (Hill v. Lockhart. 474 U.S. 52 at 57). The second

looks at whether "there is a reasonable probability that, but for, counsel's unprofessional errors the

result of the proceeding would have been different" (Strickland v. Washington. 466 U.S. at 694).

"A reasonable probability is a probability sufficient to undermine confidence in the outcome" (id.).

The New York standard is somewhat different. A defendant must show that his attorney

failed to provide "meaningful representation" ( People v. Baldi. 54 N.Y.2d 137, 147; People v.

Benevento. 91 N.Y.2d 708,713-714). "So long as the evidence, the law, and the circumstances of

a particular case, viewed in totality and as of the time of the representation, reveal that the attorney

provided meaningful representation, the [state] constitutional requirement will have been met"

(People v. Baldi. 54 N.Y.2d 137, 147). The defendant has the burden of establishing the facts

essential to support his motion by a preponderance of the evidence (CPL 440.30[6]).

The defense called Barbara Womack, who worked at Circle Line at the time of the

events in question. I find that defendant's trial attorney can not be blamed for failing to interview

her, as it is likely that she would not have spoken to him or his investigator had they sought her out.

She testified at the hearing that she was warned by her employer, Circle Line, that she would be

terminated if she spoke to the investigator, and that she would not have spoken about the case until
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she left their employ. That did not occur until long after the trial was over. Ms. Womack testified

that she might have spoken with someone if she had been approached outside of work but I find

this assertion to be doubtful given her fear of being fired. Moreover, Ms. Womack testified that an

investigator came to the pier and handed out business cards. It seems certain that the investigator

was employed by the defense.' Ms. Womack did not take a card, or undertake any affirmative steps

to contact the defense. It is unclear how an investigator would have been able to contact her if she

did not reach out to him first.

Assuming for the sake of argument that it was unreasonable for the attorney not to

have spoken with her, I find that he was not at fault for failing to adduce her testimony. Ms.

Womack testified to the effect that Ms. Martinez, the complainant, appeared to be sexually

attracted to Mr. Reyes, and that he did not order her to accompany him to go to the boat where the

sexual encounter occurred, but volunteered to go with him. This testimony was contrary to the

complainant's testimony at trial. She also testified that Ms. Martinez was not disheveled and did

not appear to be upset when she returned from the boat. Ms. Martinez testified at trial that, in the

days prior to the rape, the defendant acted inappropriately toward her, and had once kissed her. Ms.

Womack testified that she hadn't observed the defendant engage in such behavior. Had Ms.

Womack given such testimony at trial it would have supported defendant's claim that the sex that

occurred on the boat was consensual, but only weakly and indirectly. As I noted in my earlier

opinion that there may have been a sexual attraction between the defendant and the complainant

him.
1 If this were not the case, Circle Line would not have barred its employees from speaking with
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does not preclude the possibility that she did not consent to having sex with him. That Ms.

Womack may not have observed the defendant taking liberties with Ms. Martinez prior to the

incident on the boat does not mean that he did not do so in fact. Even if he did not engage in such

behavior, that fact does not mean that she consented to the intercourse. Ms. Womack also testified

as to other matters, e.g., the size and weight of the coffee urns, but I find that her testimony as to

these would not have had a material effect on the outcome of the trial.

Although the testimony of Delphina Cruz, in whose home Ms. Martinez lived for

atime, would have cast doubt on the veracity of Ms. Martinez, it is impossible to fault Mr. Reyes's

trial attorney for failing to interview her. Ms. Cruz did not know that Ms. Martinez had accused

Mr. Reyes of rape until three years ago. She would therefore not have come forward to the defense

by herself, and there is little likelihood that any attorney would have discovered that she existed

or had impeachment testimony to give. Additionally, any impeachment testimony that she provided

would have been substantially undercut by the fact that it is apparent that she holds an animus

toward Ms. Martinez, whom she blames for damaging her life and the lives of her children. Perhaps

Ms. Cruz's most damaging allegation was that she overheard Ms. Martinez admit that she had lied

when she had accused her father of raping her. Assuming such testimony would have been admitted

at trial, it would have been discounted by the jury, as a recording played by the People during the

hearing compels the conclusion that the father indeed committed the rape. The recording would

have been admissible on the People's rebuttal case at trial.
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Similarly, few attorneys would have considered that Charise Pearson and Rosalie

Davis, both of whom worked at the Catholic Guardian Home, might provide testimony that was

favorable to the defense. Like Ms. Cruz, they were not witnesses to any of the events at the pier.

Additionally, nothing that they testified to at the hearing would have materially benefitted

defendant's case at trial. I consider the issue of the lack of cellphone reception in the Home to be

an exceedingly minor point. I note that Ms. Davis stated in an affidavit that she had been present

when a social worker asked Ms. Martinez if she was really raped, or whether she was making up

the story, just as she made up so many other stories. In her affidavit Ms. Davis stated that Martinez

had remained silent after the question. At the hearing Ms. Davis denied being present or knowing

about what had happened in the room. I note too that the defense made the jury fully aware that the

complainant's veracity was open to question. Indeed, she had been caught in a lie on the witness

stand. Even if the defense had been able to prove that she was known to make things up, it would

not have necessarily made their point any stronger.

In summary, I find that trial counsel's representation did not fall below an objective

standard of reasonableness. It is unreasonable to have expected him to have discovered the

existence of Delphina Cruz or to anticipate that she would have favorable testimony to provide. It

is unreasonable to expect that he would have been able to speak to Barbara Womack. Although he

might have found Ms. Pearson and Ms. Davis, I do not find that it was objectively unreasonable

for him not to consider interviewing them. As for the second prong of Strickland. Mr. Reyes was,

for the most part, not prejudiced by their failure to testify. It is not reasonably probable to believe

that the testimony of these four witnesses, alone or in conjunction with the other evidence that the
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defense presented at trial, would have resulted in a different outcome. I have previously stated that

trial counsels's failure to investigate the coffee urns, cell phone reception, and the bathroom door

did not alone constitute ineffective representation. These omissions in investigation, coupled with

his failure to adduce the testimony of the witnesses who testified at the hearing did not rise to the

level of ineffective representation, either. Additionally, looking at the representation that trial

counsel provided as a whole, I find that it was meaningful. Trial counsel sent an investigator to

the pier to speak to witnesses. Given the resistance of Circle Line, that the investigator did not

succeed in getting anyone to speak to him does not reflect negatively on the attorney. The

attorney's performance, both before and during trial, was not deficient. The motion to vacate the

conviction is therefore denied.

Dated: December 23, 2013

e ^ ^ l i o ^ e ° 9
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S.1').N.Y.-N.Y.C. 
05-cv-5525 

Stein, J. 

United States Court of Appeals 
FORTIIE 

secom) CIRCUIT 

At a stated tenn of the United States Court of Appeals for the Second 
Circuit, held at the Daniel Patrick Moynihan United States Courthouse, 500 Pearl 
Street, in the City of New York, on the 19"‘ day of November, two thousand nine, 

Present: 
Robert D. Sack, 
Richard C. Wesley, 

Circuit Judges, 
John F. Keenan,' 

District Judge. 

William Reyes, also known as Vampiro, 

Pc!ilirmer«AppcIIanI, 

v. 09-] 5l0~pr 

Superintendent Ercolc, 

Respondent-Appellae. 

Appellant, through counsel, moves for a certificate of appealability. Upon due consideration, it is 
hereby ORDERED that Appellant's motion is GRANTED for the purpose of REMANDING this 
case to the district court for further consideration ofthc meri ts of!\ppellant‘s claims that: (1) perjury 
at trial violated his right to due process; and (2) the prosecution withheld exculpatory evidence in 
violation of his right to due process. See Drake v. Ponuondo, 321 F.3d 338, 345-46 (2d Cir. 2003)
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(“conviction must he set aside if ( l)theprosecntion knew, or should have known, of the perjury, and 
(2) there is any reasonable likelihood that the false testimony could have affected t.l1e judgment of 
the jury"; "the Fourteenth Amendment does not cease to apply merely because the false testimony 
goes only to the credibility of the witness.") (internal quotation marks omitted) (emphasis added); 
United States v. Bagley, 473 U.S. 667, 676 (1985) (“Impeachment evidence, . . . as well as 
exculpatory evidence, falls within theflrady rule.") (citing Giglio v. United States, 405 U.S. 150, l 54 
(1972)). 

On remand, the district court should make factual findings as to: (1) whether the prosecution lcnew 
or should have known of the evidence suggesting perjtuy at trial; (2) whether Appellant waived the 
claim by failing to uncover, through due diligence. the evidence in time fortrial or direct appeal, see 
Shih Wei Su v. Filion, 335 F.3d 119, 127 (2d Cir. 2003) (stating that, although the Supreme Court 
has not imposed such a requirement, this Court has held that “at least for purposes of a collateral 
attack, a defendant is normally required to exercise due diligence in gathering and using information 
to rebut a lying prosecution witness”); and (3) whether the alleged inconsistencies were likely the 
result of perjury or, alternatively, could have resulted from the Appellant's and thevictim's differing 
memories of the relevant events, the victim’s incorrect, but not perjured, recollection, or a difference 
of opinion as to the information requested — e.g., what constitutes a “personal” conversation. It is 
further ORDERED that the COA motion is DENIED and the appeal is DISMISSED on all other 
claims. 

FOR THE COURT: 
Catherine O’I-lagan __Wolfe Clerk 
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United States District Court, 
S.D. New York. 

William REYES, Petitioner, 
v. 

Superintendent ERCOLE, Respondent. 

No. 06 Civ. 5525(SHS). 
| 

March 25, 2009. 

 
 

West KeySummary 
 
 
1 
 

Habeas Corpus 
Evidence and Witnesses;  Arrest and Search 

 
 A habeas corpus petitioner’s failure in a state 

prosecution to make a contemporaneous 
objection to the trial court’s admission of the 
victim’s emotional response to the rape and her 
history of sexual abuse procedurally barred him 
from raising the issue in the habeas corpus 
proceeding. 

 
 

 
 
 
 
 
 

ORDER 

SIDNEY H. STEIN, District Judge. 

*1 William Reyes brings this petition pursuant to 28 U.S.C. 
§ 2254 alleging that his confinement by the State of New 
York is unlawful because (1) his conviction was against the 
weight of the evidence and thus violated due process, (2) 
newly discovered exculpatory evidence demonstrates that 
his right to due process and a fair trial were denied when 
the prosecution’s witness committed perjury, (3) the 
prosecutor violated the Fourteenth Amendment by failing 

to disclose the exculpatory evidence, (4) the trial court 
improperly admitted evidence of the victim’s emotional 
response to the rape and prior history of sexual abuse into 
the record, (5) prosecutorial misconduct during jury 
selection deprived him of a fair trial by an impartial jury, 
and (6) his trial counsel provided ineffective assistance. In 
a Report and Recommendation dated November 20, 2008, 
Magistrate Judge Kevin Nathaniel Fox concluded that Mr. 
Reyes was not entitled to habeas relief on any of these 
grounds and that the petition should be denied in all 
respects. Mr. Reyes filed an objection to the Report and 
Recommendation on December 27, 2008. 
  
Upon de novo review of Judge Fox’s Report and 
Recommendation dated November 20, 2008 and of 
petitioner’s objections dated December 27, 2008, the Court 
adopts the findings and conclusions of the Report and 
Recommendation. 
  
Accordingly, IT IS HEREBY ORDERED that: 
  
1. Magistrate Judge Fox’s Report and Recommendation is 
adopted; 
  
2. The petition pursuant to 28 U.S.C. § 2254 is dismissed; 
  
3. As petitioner has not made a substantial showing of the 
denial of a constitutional right, a certificate of appealability 
will not issue. 28 U.S.C. § 2253; see also Richardson v. 
Greene, 497 F.3d 212, 217 (2d Cir.2007); and 
  
4. Pursuant to 28 U.S.C. § 1915(a), the Court certifies that 
any appeal from this Order would not be taken in good 
faith. 
  
SO ORDERED. 
  
 
 

REPORT AND RECOMMENDATION 

KEVIN NATHANIEL FOX, United States Magistrate 
Judge. 

TO THE HONORABLE SIDNEY H. STEIN, UNITED 
STATES DISTRICT JUDGE 
 
 

I. INTRODUCTION 
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SO ORDERED. 

REPORT AND RECOMMENDATION 
KEVIN NATHANIEL FOX, United States Magistrate 
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Before the Court is William Reyes’ (“Reyes”) amended 
petition for a writ of habeas corpus made pursuant to 28 
U.S.C. § 2254. Reyes contends his confinement by New 
York State is unlawful because: (1) his conviction violated 
his right to due process, because it was against the weight 
of the evidence; (2) his rights to due process and a fair trial 
were denied, when the prosecution’s witnesses committed 
perjury, as evidenced by the “Flik investigative report” 
(“Flik report”)1 and an affidavit by Barbara Womack 
(“Womack affidavit”), a concession stand employee for 
Circle Line Pier (“Circle Line”); (3) the prosecutor failed 
to disclose exculpatory evidence, in violation of the 
Fourteenth Amendment, Brady v. Maryland, 373 U.S. 83, 
83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and People v. 
Rosario, 9 N.Y.2d 286, 213 N.Y.S.2d 448, 173 N.E.2d 881 
(1961); (4) the trial court admitted into the record, 
improperly, evidence of the victim’s “emotional response 
to the rape” and “her prior history of sexual abuse by her 
father”; (5) the prosecutor’s misconduct during jury 
selection deprived him of a fair trial by an impartial jury; 
and (6) his trial counsel rendered ineffective assistance to 
him by failing to object, or by making generalized 
objections, to: (i) various prejudicial aspects of the jury 
selection process; (ii) the victim’s testimony concerning 
her history of prior sexual abuse; (iii) testimony about the 
victim’s emotional responses to the rape; and (iv) the 
prosecutor’s reliance on that evidence in summation. 
  
1 
 

It appears, from the record, that Flik International is the
parent corporate entity of the petitioner’s former
employer, Circle Line Pier. 
 

 
*2 Respondent opposes the petitioner’s application, which 
is analyzed below. 
  
 
 

II. BACKGROUND AND PROCEDURAL HISTORY 

In June 2002, Jane Martinez (“Martinez”) was hired by 
Circle Line2 to work in a concession stand. Reyes was 
Martinez’s manager. Shortly after Martinez began working 
for Circle Line, Reyes grabbed Martinez and kissed her on 
her lips, and Martinez pushed Reyes away from her. 
  
2 
 

Circle Line offers sightseeing cruises around Manhattan.
 

 
On July 2, 2002, her fourth day of work, Martinez heard 
Reyes receive a radio transmission requesting that Reyes 

retrieve coffee urns from one of the Circle Line boats. 
Reyes asked Martinez to collect the coffee urns, and 
Martinez walked toward the boat and Reyes followed her. 
Once on the boat, Reyes asked Martinez to search for the 
coffee urns on the lower level, where the bathrooms were 
located. As Martinez descended the stairs, Reyes grabbed 
her arms and forced her down the stairs and into a bathroom 
stall. Reyes forcibly held Martinez as he touched her 
breasts, untied her pants, penetrated her and ejaculated. 
Once Reyes released Martinez, she left the stall, and Reyes 
warned Martinez not to say anything to anyone because 
they would both be fired. Martinez returned to the 
concession stand and initially told Sylina King (“King”), a 
Circle Line employee, that something had happened to 
another employee on the boat, but “eventually,” Martinez 
told King that something had happened to her. 
  
At noon, Martinez’s boyfriend arrived at Martinez’s 
workplace; Martinez did not tell her boyfriend about the 
incident with Reyes. Martinez went to her home and 
showered, because she “felt disgusting.” Later that day, 
Martinez spoke with her friend, Serita Godby (“Godby”), 
but, because Martinez did not have privacy where the 
telephones were located at the group home where she 
resided, Martinez did not tell Godby about the incident on 
the boat. Martinez stayed at her boyfriend’s home that 
night and washed the clothes she had worn that day. 
Martinez did not tell her boyfriend about the assault by 
Reyes, or the injuries she suffered from the attack, 
including: a scratch on her back, pain “everywhere,” 
bruised thighs and a broken fingernail. 
  
The following day, Martinez arrived to work at the 
concession stand. She spoke with Godby about the assault 
by Reyes, and Godby took Martinez to her “immediate 
manager,” Dinaldo Khanii (“Khanii”), to whom Martinez 
recounted the incident. Thereafter, the police were called 
to the scene, and Martinez was taken to a hospital, where 
she was examined by doctors. On July 10, 2002, Martinez 
went to a police precinct to view a lineup, and she 
identified Reyes as the man who had assaulted her. 
  
Following the petitioner’s arrest, he was indicted for one 
count of first-degree rape and two counts of first-degree 
sexual abuse. Jury selection for the petitioner’s trial began 
on March 19, 2003. In relevant part, during voir dire, the 
prosecutor posed the following hypothetical situation to the 
potential jurors: “[Y]ou ... have a daughter, let’s say, 
around the age of 18, who just got a job as a secretary and 
she tells you that ... her boss had asked her to stay after 
work late and that she had done so and that after she and he 
were the last two people left, he had forced her onto a desk 
and forced her to have sex.” The prosecutor asked the 
potential jurors whether they would believe that their 
hypothetical daughter had been raped if: (1) a weapon had 
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Before the Court is William Reyes’ (“Reyes”) amended 
petition for a writ of habeas corpus made pursuant to 28 
USC. § 2254. Reyes contends his confinement by New 
York State is unlawful because: (1) his conviction violated 
his right to due process, because it was against the weight 
of the evidence; (2) his rights to due process and a fair trial 
were denied, when the prosecution’s witnesses committed 
perjury, as evidenced by the “Flik investigative report" 
(“Flik report")' and an affidavit by Barbara Womack 
(“Womack affidavit”), a concession stand employee for 
Circle Line Pier (“Circle Line"); (3) the prosecutor failed 
to disclose exculpatory evidence, in violation of the 
Fourteenth Amendment, Brady v. Maryland, 373 US. 83, 
83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and People v. 

Rosario, 9 NY2d 286, 213 N.Y.S.2d 448,173 NE2d 881 
(1961); (4) the trial court admitted into the record, 
improperly, evidence of the victim’s “emotional response 
to the rape" and “her prior history of sexual abuse by her 
father”; (5) the prosecutor’s misconduct during jury 
selection deprived him of a fair trial by an impartial jury; 
and (6) his trial counsel rendered ineffective assistance to 
him by failing to object, or by making generalized 
objections, to: (i) various prejudicial aspects of the jury 
selection process; (ii) the victim’s testimony concerning 
her history of prior sexual abuse; (iii) testimony about the 
victims emotional responses to the rape; and (iv) the 
prosecutor’s reliance on that evidence in summation. 

1 It appears, from the record, that Flik International is the 
parent corporate entity of the petitioner‘s former 
employer, Circle Line Pier. 

*2 Respondent opposes the petitioner’s application, which 
is analyzed below. 

II. BACKGROUND AND PROCEDURAL HISTORY 
In June 2002, Jane Martinez (“Martinez”) was hired by 
Circle Line3 to work in a concession stand. Reyes was 
Martinez’s manager. Shortly after Martinez began working 
for Circle Line, Reyes grabbed Martinez and kissed her on 
her lips, and Martinez pushed Reyes away from her. 

Circle Line offers sightseeing cruises around Manhattan. 

On July 2, 2002, her fourth day of work, Martinez heard 
Reyes receive a radio transmission requesting that Reyes 
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retrieve coffee urns from one of the Circle Line boats. 
Reyes asked Martinez to collect the coffee urns, and 
Martinez walked toward the boat and Reyes followed her. 
Once on the boat, Reyes asked Martinez to search for the 
coffee urns on the lower level, where the bathrooms were 
located. As Martinez descended the stairs, Reyes grabbed 
her arms and forced her down the stairs and into a bathroom 
stall. Reyes forcibly held Martinez as he touched her 
breasts, untied her pants, penetrated her and ejaculated. 
Once Reyes released Martinez, she left the stall, and Reyes 
warned Martinez not to say anything to anyone because 
they would both be fired. Martinez returned to the 
concession stand and initially told Sylina King (“King"), a 
Circle Line employee, that something had happened to 
another employee on the boat, but “eventually,” Martinez 
told King that something had happened to her. 

At noon, Martinez's boyfriend arrived at Martinez's 
workplace; Martinez did not tell her boyfriend about the 
incident with Reyes. Martinez went to her home and 
showered, because she “felt disgusting.” Later that day, 
Martinez spoke with her friend, Serita Godby (“Godby"), 
but, because Martinez did not have privacy where the 
telephones were located at the group home where she 
resided, Martinez did not tell Godby about the incident on 
the boat. Martinez stayed at her boyfriend’s home that 
night and washed the clothes she had worn that day. 
Martinez did not tell her boyfriend about the assault by 
Reyes, or the injuries she suffered from the attack, 
including: a scratch on her back, pain “everywhere,” 
bruised thighs and a broken fingernail. 

The following day, Martinez arrived to work at the 
concession stand. She spoke with Godby about the assault 
by Reyes, and Godby took Martinez to her “immediate 
manager,” Dinaldo Khanii (“Khanii"), to whom Martinez 
recounted the incident. Thereafter, the police were called 
to the scene, and Martinez was taken to a hospital, where 
she was examined by doctors. On July 10, 2002, Martinez 
went to a police precinct to view a lineup, and she 
identified Reyes as the man who had assaulted her. 

Following the petitioner’s arrest, he was indicted for one 
count of first—degree rape and two counts of first—degree 
sexual abuse. Jury selection for the petitioner’s trial began 
on March 19, 2003. In relevant part, during voir dire, the 
prosecutor posed the following hypothetical situation to the 
potential jurors: “[Y]ou have a daughter, let’s say, 
around the age of 18, who just got a job as a secretary and 
she tells you that her boss had asked her to stay after 
work late and that she had done so and that after she and he 
were the last two people left, he had forced her onto a desk 
and forced her to have sex.” The prosecutor asked the 
potential jurors whether they would believe that their 
hypothetical daughter had been raped if: (1) a weapon had
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been displayed; (2) “if she didn’t physically fight off her 
boss during the situation”; and (3) no visible signs of injury 
existed. 
  
*3 During the trial, Martinez testified that, when she was 
approximately 13 years old, she stopped living with her 
parents, because her father had molested her sexually for 
five years. When she finally told her mother about the 
abuse, “[her] mom could not handle it and she left 
[Martinez].” Martinez explained that, for the last five 
years, she lived in seven “group homes,” found living in 
group homes to be “hard and stressful,” and is “not able to 
trust anyone.” 
  
With regard to the assault by Reyes, Martinez stated that 
she cried and felt “embarrassed” and “upset,” as a result of 
Reyes’ actions, and, when she saw herself in a mirror after 
the attack, she looked “sad” and “depressed.” Martinez 
asserted that, on the day of the assault, the only employee 
of Circle Line whom she told about the rape was King. 
Martinez stated that, after he raped her, Reyes returned to 
the concession stand and appeared to be “fine,” and noted, 
over objection, that she felt “sad because he had just 
touched [her] everywhere, [and] didn’t care what he did.” 
  
King also testified. She recalled that, on the morning of 
July 2, 2002, she saw Martinez at the concession stand and 
observed that Martinez “looked sad, her eyes were red, her 
cheeks w[ere] red, her hair was kind of messed up, her shirt 
was tucked out of her pants,” and she was “walking funny,” 
with her “legs ... a little apart.” King stated that Martinez 
told her she had been raped. Thereafter, King spoke 
separately with Jason Iovino (“Iovino”) and Khanii, Circle 
Line managers, and King told them “about [her] 
conversation” with Martinez. 
  
Reyes testified in his own defense, and stated that, on June 
27, 2002, he spent the entire day training Martinez to work 
at the Circle Line concession stand, and that, during 
training, they discussed their personal relationships and 
children. On July 1, 2002, Reyes had planned to take 
Martinez to the Cloisters, where there was “a place to park 
and just talk,” but they did not go. 
  
Reyes explained that, on July 2, 2002, he and Martinez 
went to a Circle Line boat to retrieve coffee “canisters,” 
and Martinez asked him why he had not taken her to the 
Cloisters the previous day. Reyes asked if he “still had a 
chance,” and “invited her go to downstairs with [him],” 
where the bathrooms are located. Once downstairs, Reyes 
and Martinez started kissing; Reyes “took [Martinez’s] 
hand and ... put it on [his] penis .... and she started 
squeezing it”; and Reyes then “turned her towards the sink 
.” Reyes then removed Martinez’s pants, retrieved a 
condom from his wallet and put it on, and had intercourse 

with Martinez. Afterward, Reyes told Martinez “this is just 
sex,” and he did not want this encounter to be a “problem 
for [him] and [his] girlfriend.” 
  
During the prosecutor’s summation, Martinez was 
described as a “survivor” in that she, “at 9 years old[,] 
began a five year ordeal at the hands of her biological father 
.... that left her withdrawn, wary of people, men in 
particular.” The prosecutor argued that “Martinez ... has 
managed to overcome sexual victimization and 
humiliation—not once, but twice.” The prosecutor stated 
that, as a result of the rape, Martinez felt “upset,” 
“embarrassed,” and she cried. 
  
*4 While delivering its instructions to the jury, the trial 
court explained, inter alia, that the jury, “may not consider 
anything outside of the evidence,” and that “[t]his case will 
be decided based on the credible or believable evidence 
you heard or the lack of such evidence and for no other 
reason.” In addition, the trial court instructed that the jury’s 
“recollection and understanding of the facts ... control 
regardless of anything I may have said or anything the 
attorneys have said,” and noted that “[n]othing that we 
have said is evidence.” 
  
On March 28, 2003, the jury found Reyes guilty for one 
count of first-degree rape, and two counts of first-degree 
sexual abuse. On July 11, 2003, the petitioner was 
sentenced to eighteen years imprisonment on the first-
degree rape count, and seven years imprisonment on each 
of the first-degree sexual abuse counts, which were all to 
run concurrently. 
  
In November 2004, Reyes filed his appellate brief with the 
New York State Supreme Court, Appellate Division, First 
Department, in which he argued that: (1) the verdict was 
against the weight of the evidence and violated his right to 
due process; (2) the trial court admitted into the trial record, 
improperly, the evidence of the victim’s “emotional 
response to the rape” and “her prior history of sexual abuse 
by her father”; (3) the prosecutor’s misconduct during jury 
selection deprived him of a fair trial by an impartial jury; 
and (4) his sentence was harsh and excessive. Reyes noted, 
in his brief, that his trial counsel had failed to object, 
initially, to the questions regarding Martinez’s “emotional 
response to the rape.” 
  
On April 19, 2005, the Appellate Division affirmed the 
petitioner’s conviction unanimously. See People v. Reyes, 
17 A.D.3d 205, 206, 794 N.Y.S.2d 14, 15 (App. Div. 1st 
Dep’t 2005). The Appellate Division found that: (1) the 
verdict was not against the weight of the evidence; (2) the 
petitioner received effective assistance from his trial 
counsel; (3) no perceivable basis for reducing the 
petitioner’s sentence existed; and (4) the petitioner failed 
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been displayed; (2) “if she didn’t physically fight off her 
boss during the situation”; and (3) no visible signs ofinjury 
existed. 

*3 During the trial, Martinez testified that, when she was 
approximately 13 years old, she stopped living with her 
parents, because her father had molested her sexually for 
five years. When she finally told her mother about the 
abuse, “[her] mom could not handle it and she left 

[Martinez].” Martinez explained that, for the last five 
years, she lived in seven “group homes,” found living in 
group homes to be “hard and stressful,” and is “not able to 
trust anyone.” 

With regard to the assault by Reyes, Martinez stated that 
she cried and felt “embarrassed” and “upset,” as a result of 
Reyes’ actions, and, when she saw herself in a mirror after 
the attack, she looked “sad” and “depressed.” Martinez 
asserted that, on the day of the assault, the only employee 
of Circle Line whom she told about the rape was King. 
Martinez stated that, after he raped her, Reyes returned to 
the concession stand and appeared to be “fine,” and noted, 
over objection, that she felt “sad because he had just 
touched [her] everywhere, [and] didrr’t care what he did.” 

King also testified. She recalled that, on the morning of 
July 2, 2002, she saw Martinez at the concession stand and 
observed that Martinez “looked sad, her eyes were red, her 
cheeks w[ere] red, her hair was kind ofmessed up, her shirt 
was tucked out of her pants,” and she was “walking funny,” 
with her “legs a little apart." King stated that Martinez 
told her she had been raped. Thereafter, King spoke 
separately with Jason Iovino (“Iovino”) and Khanii, Circle 
Line managers, and King told them “about [her] 
conversation” with Martinez. 

Reyes testified in his own defense, and stated that, on June 
27, 2002, he spent the entire day training Martinez to work 
at the Circle Line concession stand, and that, during 
training, they discussed their personal relationships and 
children. On July 1, 2002, Reyes had planned to take 
Martinez to the Cloisters, where there was “a place to park 
and just talk,” but they did not go. 

Reyes explained that, on July 2, 2002, he and Martinez 
went to a Circle Line boat to retrieve coffee “canisters," 
and Martinez asked him why he had not taken her to the 
Cloisters the previous day. Reyes asked if he “still had a 
chance," and “invited her go to downstairs with [him],” 
where the bathrooms are located. Once downstairs, Reyes 
and Martinez started kissing; Reyes “took [Martinez’s] 
hand and put it on [his] penis and she started 
squeezing it"; and Reyes then “tumed her towards the sink 
3’ Reyes then removed Martinez’s pants, retrieved a 
condom from his wallet and put it on, and had intercourse 
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with Martinez. Afterward, Reyes told Martinez “this is just 
sex,” and he did not want this encounter to be a “problem 
for [him] and [his] girlfriend." 

During the prosecutor’s summation, Martinez was 
described as a “survivor" in that she, “at 9 years old[,] 
began a five year ordeal at the hands of her biological father 

. that left her withdrawn, wary of people, men in 
particular.” The prosecutor argued that “Martinez has 
managed to overcome sexual victimization and 
humiliation—not once, but twice.” The prosecutor stated 
that, as a result of the rape, Martinez felt “upset,” 
“embarrassed,” and she cried. 

*4 While delivering its instructions to the jury, the trial 
court explained, inter alia, that the jury, “may not consider 
anything outside of the evidence,” and that “[t]his case will 
be decided based on the credible or believable evidence 
you heard or the lack of such evidence and for no other 
reason.” In addition, the trial court instructed that the jury’s 
“recollection and understanding of the facts control 
regardless of anything I may have said or anything the 
attorneys have said," and noted that “[rr]othing that we 
have said is evidence.” 

On March 28, 2003, the jury found Reyes guilty for one 
count of f'rrst—degree rape, and two counts of first—degree 
sexual abuse. On July 11, 2003, the petitioner was 
sentenced to eighteen years imprisonment on the first- 
degree rape count, and seven years imprisonment on each 
of the first-degree sexual abuse counts, which were all to 
run concurrently, 

In November 2004, Reyes filed his appellate brief with the 
New York State Supreme Court, Appellate Division, First 
Department, in which he argued that: (1) the verdict was 
against the weight of the evidence and violated his right to 
due process; (2) the trial court admitted into the trial record, 
improperly, the evidence of the victim’s “emotional 
response to the rape" and “her prior history of sexual abuse 
by her father"; (3) the prosecutors misconduct during jury 
selection deprived him of a fair trial by an impartial jury; 
and (4) his sentence was harsh and excessive. Reyes noted, 
in his brief, that his trial counsel had failed to object, 
initially, to the questions regarding Martinez’s “emotional 
response to the rape.” 

On April 19, 2005, the Appellate Division affirmed the 
petitioner’s conviction unanimously. See People v. Reyes, 
17 AD3d 205, 206, 794 N.Y.S.2d 14, 15 (App. Div. lst 
Dep’t 2005). The Appellate Division found that: (l) the 
verdict was not against the weight of the evidence; (2) the 
petitioner received effective assistance from his trial 

counsel; (3) no perceivable basis for reducing the 
petitioner’s sentence existed; and (4) the petitioner failed
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to object, or object with adequate specificity, so as to 
preserve his claims “concerning various aspects of jury 
selection, the victim’s testimony and the prosecutor’s 
summation.” Id. The petitioner applied for leave to appeal 
to the New York Court of Appeals. On June 27, 2005, that 
application was denied. See People v. Reyes, 5 N.Y.3d 768, 
801 N.Y.S.2d 262, 834 N.E.2d 1272 (2005). 
  
On March 17, 2006, the petitioner moved to vacate the 
judgment, pursuant to New York Criminal Procedure Law 
(“CPL”) § 440. 10, based upon claims that: (1) newly 
discovered exculpatory evidence: the Flik report and the 
Womack affidavit, would have created a reasonable doubt 
about whether the rape occurred; and (2) the prosecutor’s 
failure to produce the Flik report and the Womack affidavit 
constituted a Brady and Rosario violation. The Flik report, 
which purports to provide “a timeline of events and 
allegations” related to the rape of Martinez, and which was 
prepared by employees of Circle Line, included the 
following information: (1) on the day of the incident, 
Martinez told Willie Leverman, a grill cook at the 
concession stand, that “William forced himself upon her”; 
(2) when King spoke with her superiors, Iovino and Khanii, 
about her conversation with Martinez on the date of the 
incident, King did not inform Iovino or Khanii specifically 
that Martinez had been raped by Reyes, but had suggested 
that “something bad” happened to an employee, which left 
Khanii with the impression that “it had to do with some 
type of sexual behavior”; and (3) Martinez told Nina 
Monteleone and Jennifer Ruza, whose relationship to 
Martinez is not disclosed in the record before the Court, 
that (a) Reyes had “asked her about herself, where she lived 
etc.,” and Martinez “responded to all his questions with 
correct answers,” and (b) Reyes asked Martinez if 
Martinez’s boyfriend could help Reyes “move something 
into a van off duty,” and Martinez agreed and her boyfriend 
assisted Reyes. 
  
*5 Reyes also attached to his CPL § 440.10 motion the 
Womack affidavit. Womack stated that, on July 2, 2002, 
she heard Reyes “request[ ] ... a volunteer ... to retrieve the 
missing coffee pots,” and Martinez “volunteered to go with 
him.” Womack contended that Martinez followed Reyes to 
the boat and, when Martinez returned to the concession 
stand, she “looked as if nothing was wrong.” 
  
On July 5, 2006, the New York Supreme Court, New York 
County, denied the petitioner’s CPL § 440.10 motion. The 
court found that: (1) the petitioner failed to show that, with 
due diligence, he could not have discovered this evidence 
before trial; and (2) the Flik report and the Womack 
affidavit did not “meet the newly-discovered-evidence 
standard,” since these documents were, inter alia, unlikely 
to change the result if a new trial were granted, and did not 
constitute evidence “material to an issue at defendant’s 

trial.” The court also found no merit to the petitioner’s 
Brady and Rosario claims existed. On August 1, 2006, the 
petitioner moved for leave to appeal from the denial of his 
CPL § 440.10 motion. On October 19, 2006, the New York 
State Supreme Court, Appellate Division, First 
Department, denied him permission to appeal. 
  
The instant application for a writ of habeas corpus 
followed. 
  
 
 

III. DISCUSSION 

Where a state court has adjudicated the merits of a claim 
raised in a federal habeas corpus petition, 28 U.S.C. § 2254 
provides that the writ may issue only if the state court’s 
adjudication resulted in a decision that: (1) was contrary to, 
or involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme 
Court of the United States; or (2) was based on an 
unreasonable determination of the facts in light of the 
evidence presented in the State court proceedings. See 28 
U.S.C. § 2254(d); see also Williams v. Taylor, 529 U.S. 
362, 374–90, 120 S.Ct. 1495, 1503–11, 146 L.Ed.2d 389 
(2000); Francis S. v. Stone, 221 F.3d 100, 107–08 (2d 
Cir.2000). In addition, when considering an application for 
a writ of habeas corpus by a state prisoner, a federal court 
must be mindful that any determination of a factual issue 
made by a state court is to be presumed correct and the 
habeas corpus applicant has the burden of rebutting the 
presumption of correctness by clear and convincing 
evidence. See 28 U.S.C. § 2254(e)(1). 
  
 
 

A. Conviction Against the Weight of the Evidence 
“Federal habeas review is not available where there is 
simply an error of state law.” Tucker v. Phillips, No. 04 
Civ. 2964, 2008 WL 4128202, *6 (S.D.N.Y. Sept. 2, 2008) 
(citing 28 U.S.C. § 2254(a)). “In making a ‘weight of the 
evidence’ argument, ... [the petitioner] does not assert a 
federal claim as required by 28 U .S.C. § 2254(a),” but, 
“[r]ather, ... raises an error of state law, for which habeas 
review is not available.” Douglas v. Portuondo, 232 
F.Supp.2d 106, 116 (S.D.N.Y.2002). 
  
The petitioner’s claim, that his conviction is against the 
weight of the evidence because Martinez’s testimony 
“shifted at each retelling and was contradicted by the 
physical evidence,” is not amenable to habeas review. 
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to object, or object with adequate specificity, so as to 
preserve his claims “conceming various aspects of jury 
selection, the victim’s testimony and the prosecutor’s 
summation.” Id. The petitioner applied for leave to appeal 
to the New York Court of Appeals. On June 27, 2005, that 
application was denied. See People v. Reyes, 5 NY3d 768, 
801 N.Y.S.2d 262, 834 N.E.2d 1272 (2005). 

On March 17, 2006, the petitioner moved to vacate the 
judgment, pursuant to New York Criminal Procedure Law 
(“CPL”) § 440. 10, based upon claims that: (1) newly 
discovered exculpatory evidence: the Flik report and the 
Womack affidavit, would have created a reasonable doubt 
about whether the rape occurred; and (2) the prosecutor’s 
failure to produce the Flik report and the Womack affidavit 
constituted a Brady and Rosario violation. The Flik report, 
which purports to provide “a timeline of events and 
allegations” related to the rape of Martinez, and which was 
prepared by employees of Circle Line, included the 
following information: (1) on the day of the incident, 
Martinez told Willie Leverman, a grill cook at the 
concession stand, that "William forced himself upon her”; 
(2) when King spoke with her superiors, lovino and Khanii, 
about her conversation with Martinez on the date of the 
incident, King did not inform lovino or Khanii specifically 
that Martinez had been raped by Reyes, but had suggested 
that “something bad" happened to an employee, which left 
Khanii with the impression that “it had to do with some 
type of sexual behavior”; and (3) Martinez told Nina 
Monteleone and Jennifer Ruza, whose relationship to 
Martinez is not disclosed in the record before the Court, 
that (a) Reyes had “asked her about herself, where she lived 
etc.,” and Martinez “responded to all his questions with 
correct answers,” and (b) Reyes asked Martinez if 
Martinez’s boyfriend could help Reyes “move something 
into a van offduty,” and Martinez agreed and her boyfriend 
assisted Reyes. 

*5 Reyes also attached to his CPL § 440.10 motion the 
Womack affidavit. Womack stated that, on July 2, 2002, 
she heard Reyes “request[ ] a volunteer to retrieve the 
missing coffee pots,” and Martinez “volunteered to go with 
him.” Womack contended that Martinez followed Reyes to 
the boat and, when Martinez returned to the concession 
stand, she “looked as if nothing was wrong." 

On July 5, 2006, the New York Supreme Court, New York 
County, denied the petitioner’s CPL § 440.10 motion. The 
court found that: (1) the petitioner failed to show that, with 
due diligence, he could not have discovered this evidence 
before trial; and (2) the Flik report and the Womack 
affidavit did not “meet the newly-discovered-evidence 
standard,” since these documents were, inter alia, unlikely 
to change the result ifa new trial were granted, and did not 
constitute evidence “material to an issue at defendant’s 
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trial.” The court also found no merit to the petitioner’s 
Brady and Rosario claims existed. On August 1, 2006, the 
petitioner moved for leave to appeal from the denial of his 
CPL § 440.10 motion. On October 19, 2006, the New York 
State Supreme Court, Appellate Division, First 
Department, denied him permission to appeal. 

The instant application for a writ of habeas corpus 
followed. 

III. DISCUSSION 

Where a state court has adjudicated the merits of a claim 
raised in a federal habeas corpus petition, 28 USC. § 2254 
provides that the writ may issue only if the state court’s 
adjudication resulted in a decision that: (1) was contrary to, 
or involved an unreasonable application of, clearly 
established Federal law, as determined by the Supreme 
Court of the United States; or (2) was based on an 
unreasonable determination of the facts in light of the 
evidence presented in the State court proceedings. See 28 
U.S.C. § 2254(d); see also Williams v. Taylor, 529 US. 
362, 374—90, 120 S.Ct. 1495, 1503—11, 146 L.Ed.2d 389 
(2000); Francis S. V. Stone, 221 F.3d 100, l07—08 (2d 
Cir.2000). In addition, when considering an application for 
a writ of habeas corpus by a state prisoner, a federal court 
must be mindful that any determination of a factual issue 
made by a state court is to be presumed correct and the 
habeas corpus applicant has the burden of rebutting the 
presumption of correctness by clear and convincing 
evidence. See 28 U.S.C. § 2254(e)(1). 

A. Conviction Against the Weight of the Evidence 
“Federal habeas review is not available where there is 

simply an error of state law.” Tucker v. Phillips, No. 04 
Civ. 2964,2008 WL 4128202, *6 (S.D.N.Y. Sept. 2,2008) 
(citing 28 U.S.C. § 2254(a)). “In making a ‘weight of the 
evidence’ argument, [the petitioner] does not assert a 
federal claim as required by 28 U .S.C. § 2254(a),” but, 
“[r]ather, raises an error of state law, for which habeas 
review is not available.” Douglas v. Partuondo, 232 
F.Supp.2d 106, 116 (S.D.N.Y.2002). 

The petitioner’s claim, that his conviction is against the 
weight of the evidence because Martinez’s testimony 
“shifted at each retelling and was contradicted by the 
physical evidence,” is not amenable to habeas review.
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Therefore, granting him habeas corpus relief, based on this 
claim, would be inappropriate. 
  
 
 

B. Perjured Testimony Based on Newly Discovered 
Evidence 
*6 “[A] conviction obtained by the knowing use of 
perjured testimony is fundamentally unfair, and must be set 
aside if there is any reasonable likelihood that the false 
testimony could have affected the judgment of the jury.” 
United States v. Agurs, 427 U.S. 97, 103, 96 S.Ct. 2392, 
2397, 49 L.Ed.2d 342 (1976). “In determining what 
constitutes perjury,” the Supreme Court “rel[ies] upon the 
definition ... under the federal criminal perjury statute, 18 
U.S.C. § 1621.” United States v. Dunnigan, 507 U.S. 87, 
94, 113 S.Ct. 1111, 1116, 122 L.Ed.2d 445 (1993). “A 
witness testifying under oath or affirmation violates this 
statute if she gives false testimony concerning a material 
matter with the willful intent to provide false testimony, 
rather than as a result of confusion, mistake, or faulty 
memory.” Id. 
  
Even assuming, arguendo, that the prosecution knowingly 
proffered perjured testimony by Martinez as it related to 
the information in the Flik report and the Womack 
affidavit, it cannot be said that there is a “reasonable 
likelihood” that this testimony “affected the judgment of 
the jury” or that such testimony concerned a “material 
matter.” The information at issue-(1) the number of people 
Martinez told about the rape on the day of the rape; (2) 
whether Martinez told Reyes personal information about 
herself; (3) whether Martinez was asked, or volunteered, to 
retrieve the coffee urns; and (4) whether Reyes followed 
Martinez to the boat, or vice versa—are peripheral to 
whether Reyes raped Martinez. In addition, since King did 
not testify about the specific information she relayed to 
Iovino and Khanii, her testimony cannot be said to be 
inconsistent with, no less evidence of perjury when 
compared to, the Flik report, since the Flik report notes 
merely that King had indicated that “something bad” had 
happened to an employee. Further, although Womack’s 
affidavit contradicted trial testimony that Martinez 
appeared visibly upset after the rape, that different 
witnesses observed different demeanor in Martinez does 
not suggest that any witness testified falsely about his or 
her observations or provided perjured testimony willfully. 
  
Altogether, it cannot be said that the denial of the 
petitioner’s CPL § 440.10 motion—on the ground that the 
Flik report and the Womack affidavit did not constitute 
“newly discovered evidence” since these documents were 
unlikely to change the result at trial, and did not constitute 

evidence “material to an issue at defendant’s trial”—was 
either contrary to, or an unreasonable application of, 
clearly established Federal law as determined by the 
Supreme Court of the United States. It also cannot be said 
that these findings were based upon an unreasonable 
determination of the facts in light of the evidence presented 
in the State court proceedings. 
  
 
 

C. Failure to Disclose Exculpatory Evidence 
Under Brady, the Government is required to disclose 
evidence to criminal defendants which “is material [to 
either] guilt or punishment.” Brady, 373 U.S. at 87, 83 S. 
Ct at 1196–97. This duty extends not only to evidence that 
is exculpatory, but also to evidence that could be used to 
impeach a government witness. See Giglio v. United 
States, 405 U.S. 150, 154, 92 S.Ct. 763, 766, 31 L.Ed.2d 
104 (1972). In the context of Brady, a defendant is deprived 
of a fair trial where “there is a reasonable probability that, 
had the evidence been disclosed to the defense, the result 
of the proceeding would have been different,” United 
States v. Bagley, 473 U.S. 667, 682, 105 S.Ct. 3375, 3383, 
87 L.Ed.2d 481 (1985), or where the suppressed evidence 
“could reasonably be taken to put the whole case in such a 
different light as to undermine confidence in the verdict,” 
Kyles v. Whitley, 514 U.S. 419, 435, 115 S.Ct. 1555, 1566, 
131 L.Ed.2d 490 (1995). 
  
*7 Here, Reyes contends the prosecution failed to disclose 
Brady material: the Flik report and the Womack affidavit. 
However, as discussed above, the information in the Flik 
report and the Womack affidavit was not “material” and, 
thus, even if the Court were to assume, arguendo, that the 
Flik report and the Womack affidavit constituted Brady 
material, it is not probable that, if these documents had 
been disclosed to the defense, the “result of the proceeding 
would have been different,” Bagley, 473 U.S. at 682, 105 
S.Ct. at 3383, or the “whole case” would be cast “in such a 
different light as to undermine confidence in the verdict.” 
Kyles, 514 U.S. at 435, 115 S.Ct. at 1566. Therefore, it 
cannot be said that the state court’s finding that the 
petitioner’s Brady claim was meritless is contrary to, or an 
unreasonable application of, clearly established Federal 
law as determined by the Supreme Court of the United 
States. Further, it cannot be said that the state court’s 
finding was an unreasonable determination of the facts in 
light of the evidence presented in the State court 
proceedings. 
  
To the extent Reyes argues that the prosecution’s failure to 
disclose the Flik report and the Womack affidavit 
constituted a Rosario violation, “the failure to turn over 
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not testify about the specific information she relayed to 
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compared to, the Flik report, since the Flik report notes 
merely that King had indicated that “something bad” had 
happened to an employee. Further, although Womack’s 
affidavit contradicted trial testimony that Martinez 
appeared visibly upset after the rape, that different 
witnesses observed different demeanor in Martinez does 
not suggest that any witness testified falsely about his or 
her observations or provided perjured testimony willfully. 

Altogether, it cannot be said that the denial of the 
petitioner’s CPL § 440.10 motion—on the ground that the 
Flik report and the Womack affidavit did not constitute 
“newly discovered evidence” since these documents were 
unlikely to change the result at trial, and did not constitute 
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evidence “material to an issue at defendant’s trial”—was 
either contrary to, or an unreasonable application of, 
clearly established Federal law as determined by the 
Supreme Court of the United States. It also cannot be said 
that these findings were based upon an unreasonable 
determination of the facts in light of the evidence presented 
in the State court proceedings. 

C. Failure to Disclose Exculpatory Evidence 
Under Brady, the Government is required to disclose 
evidence to criminal defendants which “is material [to 
either] guilt or punishment." Brady, 373 U.S. at 87, 83 S. 
Ct at 1 19&97. This duty extends not only to evidence that 
is exculpatory, but also to evidence that could be used to 
impeach a government witness. See Giglia v. United 
States, 405 US. 150, 154, 92 S.Ct. 763, 766, 31 L.Ed.2d 
104 (1972). In the context ofBrady, a defendant is deprived 
of a fair trial where “there is a reasonable probability that, 
had the evidence been disclosed to the defense, the result 
of the proceeding would have been different," United 
States v. Bagley, 473 U.S. 667, 682, 105 S.Ct. 3375, 3383, 
87 L.Ed.2d 481 (1985), or where the suppressed evidence 
“could reasonably be taken to put the whole case in such a 
different light as to undermine confidence in the verdict,” 
Kyles v. Whitley, 514 U.S.419,435, 115 S.Ct. 1555,1566, 
131 L.Ed.2d 490 (1995). 

*7 Here, Reyes contends the prosecution failed to disclose 
Brady material: the Flik report and the Womack affidavit. 
However, as discussed above, the information in the Flik 
report and the Womack affidavit was not “material” and, 
thus, even if the Court were to assume, arguendo, that the 
Flik report and the Womack affidavit constituted Brady 
material, it is not probable that, if these documents had 
been disclosed to the defense, the “result of the proceeding 
would have been different,” Bagley, 473 U.S. at 682, 105 
S.Ct. at 3383, or the “whole case” would be cast “in such a 
different light as to undennine confidence in the verdict.” 
Kyles, 514 US. at 435, 115 S.Ct. at 1566. Therefore, it 

cannot be said that the state court’s finding that the 
petitioner’s Brady claim was meritless is contrary to, or an 
unreasonable application of, clearly established Federal 
law as determined by the Supreme Court of the United 
States. Further, it cannot be said that the state court’s 
finding was an unreasonable determination of the facts in 
light of the evidence presented in the State court 
proceedings. 

To the extent Reyes argues that the prosecution’s failure to 
disclose the Flik report and the Womack affidavit 
constituted a Rosario violation, “the failure to turn over
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Rosario material is not a basis for habeas relief as the 
Rosario rule is purely one of state law.” Randolph v. 
Warden, No. 04 Civ. 6126, 2005 WL 2861606 *5 
(S.D.N.Y. Nov. 1, 2005). 
  
 
 

D. Admission of “Emotional Response” and “Sexual 
History” Testimony 
Generally, federal courts will not consider “a question of 
federal law decided by a state court if the decision of that 
court rests on a state law ground that is independent of the 
federal question and adequate to support the judgment.” 
Coleman v. Thompson, 501 U.S. 722, 729, 111 S.Ct. 2546, 
2553, 115 L.Ed.2d 640 (1991). New York’s 
contemporaneous objection rule, codified at CPL § 470.05, 
has been found to be a procedural bar that qualifies as an 
independent and adequate state ground, since it is “firmly 
established” and “regularly followed.” Richardson v. 
Greene, 497 F.3d 212, 219 (2d Cir.2007); see also Garvey 
v. Duncan, 485 F.3d 709, 714–15 (2d Cir.2007) (“A 
general objection is not sufficient to preserve an issue.... 
Instead New York’s highest courts uniformly instruct that 
to preserve a particular issue for appeal, defendant must 
specifically focus on the alleged error.”). To overcome this 
procedural bar, the petitioner must show cause for the 
default and prejudice flowing therefrom, or that failure to 
review a claim would result in a “fundamental miscarriage 
of justice.” Coleman, 501 U.S. at 750, 111 S.Ct. at 2565. A 
fundamental miscarriage of justice results “where a 
constitutional violation has probably resulted in the 
conviction of one who is actually innocent of the 
substantive offense.” Dretke v. Haley, 541 U.S. 386, 393, 
124 S.Ct. 1847, 1852, 158 L.Ed.2d 659 (2004) (internal 
quotations and citations omitted). “[I]n this regard[,] ... 
‘actual innocence’ means factual innocence, [and] not mere 
legal insufficiency.” Bousley v. United States, 523 U.S. 
614, 623, 118 S.Ct. 1604, 1611, 140 L.Ed.2d 828 (1998). 
  
*8 The petitioner raised, on direct appeal, his claim that the 
trial court admitted improperly, into the record, “emotional 
response” and sexual abuse testimony by Martinez. The 
Appellate Division determined that Reyes did not preserve 
this claim for appellate review, since he failed to object, or 
object with adequate specificity, so as to preserve his 
claims regarding “the victim’s testimony.” See Reyes, 17 
A.D.3d at 205, 794 N.Y.S.2d at 15. Here, Reyes does not 
attempt to show cause and prejudice for his default; rather, 
he alleges a miscarriage of justice would result if his claim 
were not considered since, if the jury had considered the 
information contained within the Flik report and the 
Womack affidavit, it “is more likely than not that ... no 
reasonable juror would have found Mr. Reyes guilty 

beyond a reasonable doubt.” Inasmuch as Reyes does not 
allege “factual innocence,” and instead contends the 
information in the Flik report and the Womack affidavit 
would support a finding that the proof at trial was legally 
insufficient for the jury to find him guilty beyond a 
reasonable doubt, he has not demonstrated that a 
fundamental miscarriage of justice would result if the court 
declined to consider this claim. Therefore, the petitioner’s 
claim, that the trial court admitted improperly, into the trial 
record, evidence of the victim’s emotional response to the 
rape and her history of sexual abuse, is procedurally barred, 
and the petitioner has failed to overcome this bar. 
  
 
 

E. Prosecutorial Misconduct During Jury Selection 
As with the petitioner’s claim that he was denied a fair trial, 
by the admission into evidence of Martinez’s testimony 
regarding her “emotional response” and previous sexual 
abuse, the Appellate Division found the petitioner’s 
prosecutorial misconduct claim was unpreserved for 
appellate review because Reyes failed to object, or to 
object with adequate specificity, to the prosecutor’s 
comments during jury selection. See id., at 205, 794 
N.Y.S.2d 14, 794 N.Y.S.2d at 15. Reyes has not shown 
cause or prejudice flowing from this procedural default, 
nor does he allege that he is factually innocent. Therefore, 
this claim is procedurally barred, as discussed more 
thoroughly above, and cannot be a basis upon which to rely 
in granting habeas corpus relief. 
  
 
 

F. Ineffective Assistance of Counsel 
To prevail on an ineffective assistance of counsel claim, 
the petitioner must show that: (1) counsel’s performance 
fell below an objective standard of reasonableness; and (2) 
a reasonable probability exists that, but for counsel’s 
error(s), the outcome of the proceeding would have been 
different. See Strickland v. Washington, 466 U.S. 668, 
687–88, 694, 104 S.Ct. 2052, 2064–65, 2068, 80 L.Ed.2d 
674 (1984). “A reasonable probability is a probability 
sufficient to undermine confidence in the outcome.” Id. at 
694, 104 S.Ct. at 2068. There is “a strong presumption that 
counsel’s conduct falls within the wide range of reasonable 
professional assistance.” Id. at 689, 104 S.Ct. at 2065. 
  
*9 Reyes contends his trial counsel rendered ineffective 
assistance by failing to object to the prosecutor’s 
“prejudicial” questions during the jury selection process. 
However, the jurors were instructed that they could “not 
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constitutional violation has probably resulted in the 
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124 S.Ct. 1847, 1852, 158 L.Ed.2d 659 (2004) (internal 
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Appellate Division determined that Reyes did not preserve 
this claim for appellate review, since he failed to object, or 
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were not considered since, if the jury had considered the 
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Womack affidavit, it “is more likely than not that no 
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beyond a reasonable doubt." Inasmuch as Reyes does not 
allege “factual innocence,” and instead contends the 
information in the Flik report and the Womack affidavit 
would support a finding that the proof at trial was legally 
insufficient for the jury to find him guilty beyond a 
reasonable doubt, he has not demonstrated that a 
fundamental miscarriage of justice would result if the court 
declined to consider this claim. Therefore, the petitioner’s 
claim, that the trial court admitted improperly, into the trial 
record, evidence of the victim’s emotional response to the 
rape and her history of sexual abuse, is procedurally barred, 
and the petitioner has failed to overcome this bar. 

E. Prosecutorial Misconduct During Jury Selection 
As with the petitioner’s claim that he was denied a fair trial, 
by the admission into evidence of Martinez’s testimony 
regarding her “emotional response" and previous sexual 
abuse, the Appellate Division found the petitioner’s 
prosecutorial misconduct claim was unpreserved for 
appellate review because Reyes failed to object, or to 
object with adequate specificity, to the prosecutor’s 
comments during jury selection. See id., at 205, 794 
N.Y.S.2d 14, 794 N.Y.S.2d at 15. Reyes has not shown 
cause or prejudice flowing from this procedural default, 
nor does he allege that he is factually innocent. Therefore, 
this claim is procedurally barred, as discussed more 
thoroughly above, and cannot be a basis upon which to rely 
in granting habeas corpus relief. 

F. Ineffective Assistance of Counsel 
To prevail on an ineffective assistance of counsel claim, 
the petitioner must show that: (1) counsel’s performance 
fell below an objective standard of reasonableness; and (2) 
a reasonable probability exists that, but for counsel’s 
error(s), the outcome of the proceeding would have been 
different. See Strickland v. Washington, 466 U.S. 668, 
687—88, 694, 104 S.Ct. 2052, 2064~65, 2068, 80 L.Ed.2d 
674 (1984). “A reasonable probability is a probability 
sufficient to undermine confidence in the outcome.” Id. at 
694, 104 S.Ct. at 2068. There is “a strong presumption that 
counsel’s conduct falls within the wide range ofreasonable 
professional assistance." Id. at 689, 104 S.Ct. at 2065. 

*9 Reyes contends his trial counsel rendered ineffective 
assistance by failing to object to the prosecutor’s 
“prejudicial” questions during the jury selection process. 
However, the jurors were instructed that they could “not
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consider anything outside of the evidence,” and that 
“[n]othing that [the trial court or the attorneys] have said is 
evidence.” A jury is presumed to follow the instructions of 
the trial judge. See Weeks v. Angelone, 528 U.S. 225, 234, 
120 S.Ct. 727, 733, 145 L.Ed.2d 727 (2000). Therefore, it 
does not appear that the prosecutor’s questions during voir 
dire had any effect on the outcome of the proceeding, and 
the petitioner’s trial counsel did not render ineffective 
assistance by failing to object to the prosecutor’s 
questioning during voir dire. 
  
The petitioner claims his trial counsel was ineffective in 
failing to object to Martinez’s testimony regarding: (a) how 
she felt after she was raped; and (b) the sexual abuse 
inflicted by her father. Under New York law, “all relevant 
evidence is admissible unless its admission violates some 
exclusionary rule.” People v. Scarola, 71 N.Y.2d 769, 777, 
530 N.Y.S.2d 83, 86, 525 N.E.2d 728 (1988). The Supreme 
Court has stated that Federal Rule of Evidence 402 
“provides the baseline” for the admissibility of evidence. 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 
579, 587, 113 S.Ct. 2786, 2793–94, 125 L.Ed.2d 469 
(1993). Fed.R.Evid. 402 provides that, with exceptions, 
“[a]ll relevant evidence is admissible.” The term “ 
‘[r]elevant evidence’ is defined as that which has ‘any 
tendency to make the existence of any fact that is of 
consequence to the determination of the action more 
probable or less probable than it would be without the 
evidence.’ “ Id. at 587, 113 S.Ct. at 2794. 
  
Martinez testified she felt “embarrassed,” “sad,” 
“depressed,” and “upset,” as a result of the incident that 
occurred on July 2, 2002. This testimony is relevant to 
whether Martinez had consented to have intercourse with 
Reyes. See, e.g., People v. Rouse, 142 A.D.2d 788, 788–
89, 530 N.Y.S.2d 333, 334 (App. Div. 3rd Dep’t 1988) 
(citing a victim’s “emotional state directly following the 
sexual attack” as evidence properly considered by the jury 
in convicting the defendant). Martinez’s testimony 
regarding the sexual abuse she suffered in the past, and her 
failure to report such sexual abuse for several years, was 
relevant to Martinez’s initial delay in reporting the rape to 
authorities, or mentioning it to her boyfriend. See, e.g., 
People v. Wigfall, 253 A.D.2d 80, 83, 690 N.Y.S.2d 2, 7–
8 (App. Div. 1st Dep’t 1999) (“the sexual history evidence 
was clearly admissible as relevant to the issue of why 
complainant failed to immediately inform her husband of 
the rape, as well as to defendant’s contention that the sexual 
encounter was consensual....”). 
  
Relevant evidence may be excluded “when its probative 
value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the 
jury....” Old Chief v. United States, 519 U.S. 172, 180, 117 
S.Ct. 644, 650, 136 L.Ed.2d 574 (1997) (internal 

quotations and citations omitted). Here, evidence regarding 
Martinez’s history of being abused sexually was probative 
of her failure to report the rape by Reyes immediately, and 
it cannot be said that Reyes was “unfairly prejudice[d]” by 
the brief testimony by Martinez of the sexual abuse she 
endured, nor can it be said that the jury was misled by the 
admission of this testimony. See id. (“[t]he term ‘unfair 
prejudice,’ ... speaks to the capacity of some concededly 
relevant evidence to lure the factfinder into declaring guilt 
on a ground different from proof specific to the offense 
charged”). Likewise, the probative value of Martinez’s 
testimony that she felt embarrassed, hurt, upset, and sad 
after the rape is not “substantially outweighed by the 
danger of unfair prejudice” nor is it likely to “mislead[ ] the 
jury.” See Fed.R.Evid. 403. 
  
*10 Since the probative value of this evidence is not 
outweighed by any prejudice to Reyes, the claim that the 
petitioner’s counsel was ineffective in failing to object, or 
to object with specificity, to the admission of Martinez’s 
emotional state after the rape and to the testimony on 
Martinez’s history of sexual abuse by her father, is not 
supported by the record. 
  
The petitioner’s claim that his counsel was ineffective in 
failing to object to the prosecutor’s references, during 
summation, to the evidence of Martinez’s emotional 
response to the rape and history of sexual abuse, also fails. 
“Given the ... broad latitude afforded parties in 
commenting on evidence during summation,” United 
States v. Bautista, 23 F.3d 726, 734 (2d Cir.1994) (internal 
quotations and citations omitted), it cannot be said that the 
prosecutor’s summary of the admitted evidence “so 
infected the trial with unfairness as to make the resulting 
conviction a denial of due process.” Darden v. Wainwright, 
477 U.S. 168, 181, 106 S.Ct. 2464, 2471, 91 L.Ed.2d 144 
(1986) (internal quotations and citations omitted). The 
evidence of Martinez’s testimony regarding her emotional 
response to the rape and her history of sexual abuse was 
properly admitted. Therefore, the prosecutor’s reference to 
this evidence during summation was appropriate, and any 
objection to the prosecutor’s summation would have been 
futile. 
  
Altogether, as the above analysis indicates, the Appellate 
Division’s finding that the petitioner’s counsel did not 
render ineffective assistance to him is not contrary to, nor 
an unreasonable application of, clearly established Federal 
law as determined by the Supreme Court. Additionally, it 
cannot be said that the state court’s finding was an 
unreasonable determination of the facts in light of the 
evidence presented in the State court proceedings. 
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questioning during voir dire. 

The petitioner claims his trial counsel was ineffective in 
failing to object to Martinez’s testimony regarding: (a) how 
she felt after she was raped; and (b) the sexual abuse 
inflicted by her father. Under New York law, “all relevant 
evidence is admissible unless its admission violates some 
exclusionary rule" People v. Scarolai, 71 N.Y.2d 769, 777, 
530 NiYiS.2d 83,86,525 NE2d 728 (1988). The Supreme 
Court has stated that Federal Rule of Evidence 402 
“provides the baseline” for the admissibility of evidencei 
Daubert vi Merrell Dow Pharmaceuticals, Inc., 509 US 
579, 587, 113 S.Ct. 2786, 2793—94, 125 LiEdi2d 469 
(1993)i FediR.Evid. 402 provides that, with exceptions, 
“[a]ll relevant evidence is admissible” The term “ 

‘[r]elevant evidence’ is defined as that which has ‘any 
tendency to make the existence of any fact that is of 
consequence to the determination of the action more 
probable or less probable than it would be without the 
evidence.’ “ Id. at 587, 113 S.Ct. at 2794. 

Martinez testified she felt “embarrassed," “sad," 
“depressed,” and “upset,” as a result of the incident that 
occurred on July 2, 2002i This testimony is relevant to 
whether Martinez had consented to have intercourse with 
Reyes. See, eg, People vi Rouse, 142 A.D.2d 788, 788— 
89, 530 NiYiSi2d 333, 334 (App Divi 3rd Dep’t 1988) 
(citing a victim’s “emotional state directly following the 
sexual attack” as evidence properly considered by the jury 
in convicting the defendant). Martinez’s testimony 
regarding the sexual abuse she suffered in the past, and her 
failure to report such sexual abuse for several years, was 
relevant to Martinez’s initial delay in reporting the rape to 
authorities, or mentioning it to her boyfriend. See, eg., 
People v. Wig/"all, 253 A.D.2d 80, 83, 690 N.Y.S.2d 2, 7— 
8 (App. Div. lst Dep’t 1999) (“the sexual history evidence 
was clearly admissible as relevant to the issue of why 
complainant failed to immediately inform her husband of 
the rape, as well as to defendant’s contention that the sexual 
encounter was consensual....”). 

Relevant evidence may be excluded “when its probative 
value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the 
jury....” Old Chiefv. UnitedStates, 519 US 172, 180, 117 
S.Ct. 644, 650, 136 L.Edi2d 574 (1997) (internal 
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quotations and citations omitted). Here, evidence regarding 
Martinez’s history of being abused sexually was probative 
of her failure to report the rape by Reyes immediately, and 
it cannot be said that Reyes was “unfairly prejudice[d]” by 
the brief testimony by Martinez of the sexual abuse she 
endured, nor can it be said that the jury was misled by the 
admission of this testimony. See id. (“[t]he term ‘unfair 
prejudice,’ speaks to the capacity of some concededly 
relevant evidence to lure the factfmder into declaring guilt 
on a ground different from proof specific to the offense 
charged"). Likewise, the probative value of Martinez’s 
testimony that she felt embarrassed, hurt, upset, and sad 
after the rape is not “substantially outweighed by the 
danger ofunfair prejudice" nor is it likely to “mislead[] the 
jury.” See Fed.R.Evid. 403i 

*10 Since the probative value of t.his evidence is not 
outweighed by any prejudice to Reyes, the claim that the 
petitioner’s counsel was ineffective in failing to object, or 
to object with specificity, to the admission of Martinez’s 
emotional state after the rape and to the testimony on 
Martinez’s history of sexual abuse by her father, is not 
supported by the record. 

The petitioner’s claim that his counsel was ineffective in 
failing to object to the prosecutor’s references, during 
summation, to the evidence of Martinez’s emotional 
response to the rape and history of sexual abuse, also fails. 
“Given the broad latitude afforded parties in 
commenting on evidence during summation," United 
States v. Bautista, 23 F.3d 726, 734 (2d Cir.1994) (internal 
quotations and citations omitted), it cannot be said that the 
prosecutor’s summary of the admitted evidence “so 
infected the trial with unfairness as to make the resulting 
conviction a denial of due process." Durden v. Wainwright, 
477 US 168, 181, 106 S.Ct. 2464,2471, 91 L.Edi2d 144 
(1986) (internal quotations and citations omitted)i The 
evidence of Martinez’s testimony regarding her emotional 
response to the rape and her history of sexual abuse was 
properly admitted. Therefore, the prosecutor’s reference to 
this evidence during summation was appropriate, and any 
objection to the prosecutor’s summation would have been 
futile. 

Altogether, as the above analysis indicates, the Appellate 
Division’s finding that the petitioner’s counsel did not 
render ineffective assistance to him is not contrary to, nor 
an unreasonable application of, clearly established Federal 
law as determined by the Supreme Court. Additionally, it 

cannot be said that the state court’s finding was an 
unreasonable determination of the facts in light of the 
evidence presented in the State court proceedings.
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IV. RECOMMENDATION 

For the reasons set forth above, I recommend that Reyes’ 
petition for a writ of habeas corpus be denied. 
  
 
 

V. FILING OF OBJECTIONS TO THIS REPORT 
AND RECOMMENDATION 

Pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b) of the 
Federal Rules of Civil Procedure, the parties shall have ten 
(10) days from service of this Report to file written 
objections. See also Fed.R.Civ.P. 6. Such objections, and 
any responses to objections, shall be filed with the Clerk of 
Court, with courtesy copies delivered to the chambers of 
the Honorable Sidney H. Stein, 500 Pearl Street, Room 

1010, New York, New York, 10007, and to the chambers 
of the undersigned, 40 Foley Square, Room 540, New 
York, New York, 10007. Any requests for an extension of 
time for filing objections must be directed to Judge Stein. 
FAILURE TO FILE OBJECTIONS WITHIN TEN (10) 
DAYS WILL RESULT IN A WAIVER OF OBJECTIONS 
AND WILL PRECLUDE APPELLATE REVIEW. See 
Thomas v. Arn, 474 U.S. 140, 106 S.Ct. 466, 88 L.Ed.2d 
435 (1985); IUE AFL–CIO Pension Fund v. Hellmann, 9 
F.3d 1049, 1054 (2d Cir.1993); Frank v. Johnson, 968 F.2d 
298, 300 (2d Cir.1992); Wesolek v. Canadair Ltd., 838 
F.2d 55, 58–59 (2d Cir.1988); McCarthy v. Manson, 714 
F.2d 234, 237 (2d Cir.1983). 
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1.JNITE[) STATES DIS'I‘RICT COURT 
SOUTHERN DIS RI '1" OF NEW YORK~ 
................................................................ mx 

WILLIAM REYES," 

Pmitiosm‘, : REP()R"l‘ AND RECIOMMENDATION 
~z1gainst~ : O6 Civ. 5525 (SHSXKNF) 

SU PFIR1NT [£'N'DF.N'S" E/RCO LE, 

Respondent. 

- , .................................... .9} 
KEVIN NA FHANHEL FOX 
UNT'I‘ED STATUS M/XGISTR/\T.E JUDGE

~ TO THE H()NOR/\Bl..}£ SIDNEY H. IN, UNITED S'I”A’I"ISS DIS’I‘RICT'I‘ JU1)(3E 

I. IN'FRODUC'I'I()N 

licforc the Court is William Reyes’ (“Reyes”) amended petition for a writ of habcas 

corpus: mexdc pursuant to 28 U.S.C. § 2254. Reyes contends his c,on{”n1cmcnt by New York State 

is unlawful because: ( 1) his conviotimu violated his right to due process, because it was against 

the weight ofthc <’:vi<1encc; (2) his rights Lo duo pxmtcss and L1 ihir trial were; denied, whom the 

pmsccution’s witnesses committed perjury, :13 evidenced by the “Flik i11vcs;tigativc report” (“Flik 

1’<:port")‘ and an affidavix by Barbamz Womack (“Womack af‘fid:1vi1”), a concession stand 

employee f0{‘Ci1‘(:IC Linc Pier (“Circle Line”); (3) Yhc pmmcxxtor failed to disclose exculpatory 

evidence, in vioknjon oftho F0uru’:cm‘h Axncndmcm, Brady v. Maryland, 373 U 83, 83 S. Ct, 

H94 (I963),zn1<H’cop£c v. Rosario, 9 N~4Yn2(j 286, 213 N.Y.-S. 2d 3148 (1961); (4) the trial court 

admitted imo Lhcz record, im m or! , evidence oftht: victim’s “c:1noi,ir>n:x} res onsc: to the 1'3 c” Y P 

‘ It appears, from the record, that Flik Imcrnational is the parent corpmate entity ofthc 
pcmi<mcr’+3 former employer, Circle Line Pier‘
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and “her prior history of sexual abuse by her father"; (5) the pr0sccut0r’s misconduct during jury 

selection deprived him 0? a Fair trial by an impartial jury; and (6) his trial counsel rendered 

im:l‘fective> assistance to him by failing to object’. or by making generalized objections, to: 

(i) various prejudicial aspects of the jury selection process; (ii) the victin1’s testimony <:m1ceming 

her history ofprior sexual abuse; (iii) testinioiiy about the victim’s emotional YCSpOnSCS to the 

rape; and (iv) the prosecutor’s reliance on that evidence in summation. 

Respondent opposes the petitioners application, which is analyzed below. 

11. BACKGROUND AND l’R()CEDURAL HISTORY 
In .h,1ne 2002, Jane Mzmincz (“Ma.rtinc7.”) was hired by Circle Line" to work in a 

concession stand. Reyes was Mnrtineifs manager. Shortly after Martinez began working for 

Circle Line, Reyes grabbed Martinez and kissed her on her lips, and Martinez pushed Reyes 

away from her. 

On July 2, 2002, her fourth day of work, Martinez heard Reyes receive 21 radio 

trzmsmission requcstirig that Reyes rmrieve e<>l,“t”ce urns from one ufthe Circle Line boats. Reyes 

askccl Martinez to collect the ctiffee urns, and Martinez walkecl toward the boat and Reyes 

followed lier. Once on the boat, Reyes asked Martitiez to Search for the cofl"ce urns on the lnwcr 

level, where the ibatlnmnns were located. As l\/lartinez descended the stairs? Reyes grabbed her 

arms and forced her down the stairs and into a bathroom stall. Reyes forcibly held Martinez as 

he touched her breasts, untied her pants, penetrated her and cjautilated. Once Reyes rclctased 

lvlztrtiiiez, she left the stall, and Reyes warned Mairtinez not to say anything to anyone because 

they would both be firecl. Martinc7. returned to the concession stand and initially told Sylina 

2 Circle Line offers siglitseeing emis<:.~; around lvlanliattan.

2
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King (“King“’), 2: Circle Linc: ezmployec, lllat something had happened to another employee on the 

boat, buc“ev<:nt12all_y," Mzlrtiiicx told King Ihat something hacl happened to her‘ 

At noon, Martincz’s lioyliiend arrivcrl at Martinez’s workplace; Mzmincz did not tell her 

boyfriend about the incident with Rcycsr Maitinez went to her home: and tzhowcrcd. because she 

“felt (lisgus1ing,." [Alter that day, Martinez spoke with her friend, Sarita Godby (“Godl3y”).‘ hut, 

becausc: Martinez did not have privacy where: the telephones were located at the group home 

where Sim n:sid<tcl, i\/l21l‘l‘ll1K:Z did not tell Godby about the incident on the boat. Martinez stayed at 

her l>oyl’rir:nd‘s home that night and washed the clothes she had worn that (lay. MZll”lil}6Z did not 

tell her lioyliiencl about the zisazlull by Rcyes, or the injuries she sufferer! from the attack, 

inclutling: :1 scratcla on her back, pain “cvc1'ywhcrc,’" bruised thighs and :1 broken fingernail, 

The following day, Mnrtinex arrived to work at the concession stand. Silt: spolcc with 

Godby about the assault by Rcyos, and Godby took Martinez to her “iinincdiate rmlnzigcr,” 

Dinztldo Khunii (‘“l<lmnii"), to whom Martinez recounted the: incident. Tl1(:‘3l'(’,E1fL(.‘)L the police 

were cetllerd to the scene, and lvlnrtincz was taken to 21 hospital, where she: was cxzmriined by 

rloctors. On July 10, 2002, Martinez went to police precinct to Vl€W 21 lincup, and 5li<: iclcntificd 

Rayon as the man who had ussaultccl her. 

Following the pclitionor"s arrest, he was indictccl for one count 0fl‘irsI—<lcgr'ec rape and 

two counts of first--clcgrcc sexual abuse. Jury selection for the pcttitionofs trial began on March 

l‘), 2003. In rolcvzmt part, during voir dire, the prosecutor posed the lfollox-ving hypothetical 

situntiorl to the potential jurors: “l_Ylou . . t have (1 daughter, lct’s say, around the age of 18, who 

just got ajob as a secretary and she tells you that 44 . , her boss had asked her‘ to stay after Work 

late and that she had done so and that allsr she and he were the last two people loft, he had forced
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her onto a clesk and forced her to have sex.” The prosecutor asked the poicllllttl jurors whether 

they would believe that their hypothetical daughter had been raped if: (1) 21 weapon had been 

displayed; (2) “ifshe <litln’t physically fight offhcr boss during the situation”; and (3) no visible 

signs of injury existed. 

During the trial, Mamnex testified that, when she was ripproxirriatoly 13 years old, she 
stopped living with her parents, because her father had molested her sexiially for five years. 

When she finally told her mother about the abuse, “[her] mom could not handle it and she left 
[Mart'inez].” Mzirtinez. explained that", for the last five years, she lived in seven “group homes,” 

found living in group homes to be “liard and stressl’ul,“ and is “not able to trust anyone.” 

With i‘t:g,ard to the assault by Reyes, Martinez stated that she cried and felt “t:mbarrasscd’" 

and “upsct,"’ as a result ofReyes’ actions, and, wlicn slit: saw licrself in at mirror zxller the attack, 

she looked “sat ” and “clcprcsset .” Martinez zisscrtecl that, on the (lay of the assault, the only 

employee ot'Cirele Linc whom she ‘told about the rape VVl;1S Ki ng. l\rlm'tine2: stated that, after he 

raped her, Reyes rcatumecl to the conc<::;s;imi stand and appeared to be “firm,” and noted, over 

objection, that she fell “sad because he had just touched {her} 6VCr}UVh(3X'(3, [and] didn’t care what 

he did.” 

Kirig also testified. She rccallizd that, on the moming ofluly 2, 2002, she saw Martiizez 
at the eonccssioii Sldl’l(,l and observed that Martinez “looked sad, her eyes were rail, her chucks 

wl are] red, her hair was kind of rnossetl up, her sliirt was tucked out of her pants,” and she was 

“walking liinny,” with her “legs . , , a little apart." King slated that Martinez told her she had 

been raped. 'l'lioroaft<:r, King spoke separately with Jason iovino (“lovino”) and Khzmii, Circle 

Line niamigers, and King told them “about [her] conversation" with Martinez.
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Reyes testified in his own rlcliensc, and stated that, on June 27, 2002, he spent the entire 

day training Martinez to work at the Circle Line concession stand, and that, during training, they 

cliscussccl their ptarsonztl relationships and c:hi1dr<:.n. On July l, 2002, Reyes had planned to take 

Martinez to the Cloisters, where there was “a place to park and just teilk,” but they did not go. 

Reyes cx_plainc<l that, on July 2, 2002, he and Martincx went to a Circic Linc boat to 

retrieve ccttfcc “czmistc:rs,"’ and M airtincz asked him why he had not tzxkcn her to the (liloistcrs the 
previous day. Reyes asked ifhc “still had 21 chzincc," and “invited her gm to downstairs with 

[him],” where the hathmorns are ll)C£ll(3tl. Once downstairs, Reyes and Martinez stattcti kissing; 

Reyes “teak [Martiitefsl hand and . . . put it on (liisij penis. . , . and she strartcd squeezing it”; and 

Reyes then “turned her towards the sink.” Reyes then R“,TIl()Vf:(l Martinezis pants, retrieved a 

condom from his; wallet and put it on, and had int'cr<:ou1's:: with Maitiiiez. Alla-rwzird, Reyes told 

Martinez “this isjust sex," and he did not want this <:nconntei' to he 2: “problem for [him] and 

[his] girlfrieiid." 

During the prosccutofis S\II1'UYiftiIl0l?. Martinez was described as a “survivnr" in that Silt)‘, 

“at 9 years old[,] began it live year ordeal at the hands ofhcr biological father. . . . that Itrlt her 

withclrawri, wary of people, men in pai“tit:ulai'.” The prosecutor argued tliat “Martinez . . . has 

rnzniagcd to ()Vt':l‘C()mC gtxxttzil victirnization and liuniilizition-not once, but twice,” The 

pi'0st';cut0r stated that, as 3 result of the rape, Martins‘/. felt “tipsct," “c.inbarrasscd,” and slit: cried. 

While dclivsring its instructions to the jury, the trial court explained, inter alia, that the 

jury, “may not consider ztiiytliirig outside of the cvit'lc.iic<:,” and that “[t]his will be decided 

based on the credible or bCil€Vd.l)l<‘: evidence you heard or the lack ofsucli evidence and for no 

other reason.” in addition, the trial court instmcted that the juiy’s “rccolletttion and
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tiriderstantling oftlitt facts 1 . . control regardless of anything 1 may have said or anything the 
attorneys have saitl,” and noted that “{n]ot.liing that we have said is eviclenc<:.” 

On March 28, 2003, the jury found Reyes guilty for one count of first~degree rape, and 
two counts of lirsmlegree sexual abuse. On July 1 l, 2003, the petitioner was sentenced to 

eigltteeii years imprisonment on the iirsmlegree rape count, and seven years imprisomnent on 

each ofthe l'irst-‘degree sexual abuse counts, which were all to run wncurrentlyt 

hi ,l‘~lovemher 2004, Reyes filed his appellate brief with the New York State Supreme 
Court, Appellate Division, First Department, in which he argued that: (1) the verdict was against 

the weight of the evidence and violated his right to clue pl‘(3CttSS; (2.) the trial court admitted into 

the trial record, impmperly, the evirlence of the victim’s “em<>tiL>n2il response to the rape” and 

“her prior history oi.‘ sexual abuse by her father”; (3) the prosecut0.r“s rnisco.riduct during jury 

selection deprived him of 21 ll:-tir trial by an impartial jury; and (4) his sentence was harsh and 

excessive. Reyes noted, in his brief, that his trial cmmsel had failed to object, initially, to the 

questions regtmliiig Mau‘tinez’s “ei'notional respons<: to the rape." 

On April l9, 2005, the Appellate Divisimi ziflirmed the petitioner"s conviction 

unanimously. See People v. Reyes, 17 A.D.3<.l 205, 206, 794 N,Y,S.2d 14, I5 (App. Div. l" 

Dep’t 7,005). The Appellate Division, found that: (l) the verdict was not agztirist the weight ofthe 

evidence; (2) the petitioner received el’fe<:ti\'e assisteinee from his trial cmmsel; (3) no perceivablc 

basis for reducing the petitioner”s sentence existed; and (4) the petitioner failed to object, or 

object with adequate specificity, so as to preserve his claims “ctmccming vatrious aspects ofjury 

selection, the vietim’s testimony and the prose<;utor’s summation.” ltl. The petitioner applied for 

leave to appeal to the New Ytirk Court 01‘Appezils. On .l'tme 27, 2005, that application was

6
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denied. See People V. Reyes, 5 NiY,3d 768, 8()l N.Y.S.2d 262 (2005). 

On March l7, 2006, the petitioner moved to vacate the judgment, pursuant to New York 
Criminal Procedure Law (“CPU”) § 440.l0l based upon claims that: (1) newly discoverecl 
exculpatory evidence: the Flik report and the Womack aftidavit, would have created a reasonable 
doubt about whether the rape occurred; and (2) the prosecutor’s z-tiluro to produce the Flilt report 

and the Womack affidavit constituted 2': Brady and lvlosztrio violation. T he Flik report, which 
purports to provide “a timclirie of events and allegations" related to the rape of Mztrtinez, and 

which was prcparccl by employees of Circle Line, included the following informzttionr (l) on the 

day of the incident, Martinez told Willie Levernmn, 2) grill cook at the eoncerssion stand, that 

“William forced himzicell" upon her”; (2) when King spoke with her superiors, lovino and Klizuiii, 

about her eonvmcsation with M zmjncz on the date: of the incident, King did not inform lovino or 
Khanii specifically that M artincx had been raped by Reyes, but had suggested that *‘something 
bad” lmppened to an employee, which left Khzmii with the impression that “it had to do with 

some type of ,-sexual behavior”; and (3) Martinez told Nina Monteleone aiirl.len1iifer Rum, whose 
relationship to Martinez is not clisclosed in the record before the Court, that ('21) Reyes had “ztskocl 

her about herself, where she lived etc,," and Martinez “responded to all his questions; with correct 

ansivvers,” and (la) Reyes asked Martinez if M2irtinez’s boyfriend could help Reyes “move: 

somet:hiug into at van ot’l‘duty.,” and Martinez £1gl‘CC(l and her boyfriend ztssistecl Reyea. 

Reyes also ztttacshed to his CPL § 440.l0 motion the Womack uffitlzivit. Womaek stated 
that, on July 2, 2002, she heard Reyes “i'equest[] . . . a volunteer‘ . . to retrieve the missing coffee 

pots," and Martinez “volunteered to go with ltiiiii’ Womaek eontendotl that Martinez followecl 
Reyes to the boat and, when Martinez retumed to the concession stand, she “looked as if
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nothing, was wrong.” 

On July 5, 2006, the New York Supreme Court, New York County, denied the 
petitioner’s CPI; § 440.10 motion. The court found that: (1) the petitioner failed to show that, 

with due diligence, he would not have discovered this evidence before trial; and ('2) the Flik report 

and the Woinack zifficiavit did not “meet the newly«diacm/ered—evideiice stzindart ,” since these 

documents were, inter alia, unlikely to chzinge the result if a new trial were granted, and did not 

constitute evidence “inaterizil to an issue at defei1d3.nt’s trial.” The court also Found no merit to 

the petitionefs Brady and Rosario claims existed. On August I, 2006, the petitioner moved for 

leave to appeal from the denial of his CPL § 440. l() motion. On October 19, 2006, the New 
York State Supreme Court, Appellate Division, First Depamnent, denied him permission to 

appeal. 

T he instziut application for 21 writ of habeas corpus followed. 

11!. DISCUSSION 

Where a state court has ad_juciicnted the merits oft: elztim raised in a federal iuibeas corpus 

petition, 28 U.S.C. § 2254 provides that the writ may issue only ifthe state court’s adjudication 

resulted in a decision that: (1 ) was eotitrmry to, or involved an unrcassonzible nppliczition of, clearly 

establislied Federal law, as detcrrnined by the Supreme Court oftho United States; or (2) was 

btisod on an unretis<niable determination of the facts in light of the evidence presiaiitied in the State 

court proceedings. See 28 U.S.C. § 2254(d); see also Williams v. Taylor, 529 US. 362, 374490, 

120 Ct. 14957 1503--l I (2000); Francis S. v. Stone, 221 F.3d 100, 1()’7vO8 (2d Cir. 2000). In 

addition, when considering an application for a writ oflmbeas corpus by a state prisoner, 61 

federal court must be miiidful that any deterinination ofn tzictiml issue made by a state court is to
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be presumed correct and the liaheas cmpus applicant has the burden ufrcbutting the presumption 

0['c(.im:ctii<:ss; by clear and convincing evidcricc. SCC 28 U.S.C. § 2Z54(c)( l )4 

A. Corivietion Against the Weight oftlic Evidence 

“Federal habcas review is not available wlierc there is simply an error ofstatc law.” 

Tucker v. Pliillips, No. {)4 Civ. 2964, 2008 WL 4128202, *6 (S.D.N,YV Sept. 2, 2008) (citing 
28 U.S.('3. § 2254(a)). “In rnaking za ‘weiglit oftlie evidence‘ argument, . Al . [the petitioner] does 

not assert a federal claim as rcquircrl by 28 U .30. § 2254(a),’" but, “[ l”]a[i1C1“, . . . raises an error 

ofstatc law, for which lmbcas review is mt available.” Douglas v. l’ortu<mdr.i, 232 F. Supp. 2d 
106, l 16 (S.D,N.Y. 2002). 

The pctitioner‘s claim, that his conviction is against the weight of the evideiitre because 

Ma1'tinez’s testimony “shifte<l at each retetllixig and was eoimatlicted by the physical evidcii<:c," is 

not amcmilole to habezis review‘ 'l‘li<:refor<2, graixtiiig him haliieas corpus relief, based on this 

claim, wciuld be inappropriate. 

B. Perj'ui*ed Testimony Based on Newly Discovenzcl Evidcriec 

“[A] conviction obtained by the knowing use ofperjured testimony is fimclzmiciitully 

uiifaii", and must he set aside iftherc is any 1‘Ct'lSDl’1abit3 likiclihood that the false testinicmy could 

have ziffcctcd the jl1L'lgIT}GIll oftl1<2_iury." United States v. Agurs, 427 US. 97, W3, 96 S. Ct. 

2392, 2397 (1976). “In detcrniiiiing what constitutes perjury,” the: Supreme Cmurt “r<:lfies] upon 

the cleliiiition . . . under the federal criiiiiiial perjury stututm l8 U .S.C, l62l United States v. 

Duiinigan, 507 U.S. 87, 94, l J3 S. Ct. 1111, ll 16 U993). “A witness testifying, under oath or 

aliirriiatioii violates this statute: ifslie gives false testiniony concemiiig a material matter with the 

willful intent to provide false test‘iin0ny, rather than as £1 result of c0nf’usi<m, mistake. or l":-mlty
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meznoryf’ ld. 

Even assurning, arguendo, that the prosecution knowingly profi”er‘c.d perittred testimony 

by Memiiiez as it rclzmzd to the inforniation in the Flik report and the Woinaek affidavit, it cannot 

be said that there is is “reasonable likelihood" that this testimony “afi’ec:ted the _judgment ofthe 

jury" or that such t‘estim<my concerned (1 “material matter.'’’ The infomiation at issm>~( l) the 

number of people Martinez told about the tape on the day ol’ the tape; (2) whether Martinez told 

Reyes personal information about herself; (3) Whether Mzlrtixiez was eisketl, or volunteered, to 

retrieve the coffee unis; and (4) whether Reyes followed Martinez to the boat, or vice versa~ar<: 

peripheral to whether R eyes raped Martincr. In addition, since King did not testify about the 

specific: in formation she relayed to Iovino and Khariii, her testimony cannot he S2-lltl to be 

inconsistent with, no less evidence 0 l" perjury when compared to, the Flilt report, since the Flik 

report notes merely that Kiiig had indicated that “something had” had liappcned to an employee. 

Further, ztltliotigli Womziekfis affidavit tzontrziclicted trial testimony that Martinex appeared visibly 

upset alter the tape, that difi‘ei‘ent witnesses observed different deniezmer in Maxtinez does not 

suggest that any witness testified falsely about his or her observ:-itions or provided perjured 

testimony willfully‘ 

Altogether, it cannot be said that the denial of the petitiontafs CPL § 440.l() motion-~ on 
the grounti that the Flik report and the Womaek affidavit did not constitute “newly discovered 
cvitlenoe” since these documents were unlikely to change the msult at mail, and did not eoristittlte 

evidence “mzlterizxl to an issue at <let'endant‘s trial”»»was eitlier contrary to, or an unreasonable 

£l}’)pliCZil’iOl1 of, clearly established l'~‘ede:r2tl law deterrninetl by the Supreme Court of the United 

States. It also cannot be said that these findings were based upon an Ul)I<)£ilSL')l1Zlbl(') zletertnination
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of the facts in light of the evidence presented in the State court proceedings. 

(7. Failure to Diselo.'~3e lixeulpatery lividence 

Under Brady, the Government is required to disclose evidence to criminal defeitcltmts 

which “is material {to either] guilt or punislmient.” Brady? 373 U.S. at 87, 83 Ct at ll96—97. 

Tlils duty extends not only to evidence that is exculpatery, but also to evidence that could be used 

to impeach a government witness. See Giglio v. United States, 405 US. l5(), l54, 92 S. Ct. 763? 

766 (I 972). hi the context elf" Brady, a defendant is deprived of (1 fair trial where: “there is a 

reasonable probability that, had the evirlence been disclosed to the defense, the result of the 

proceeding would have been different,” United States v, Bagley, 473 US. 667, 682, 105 Ct. 

3375, 3333 (1985), or where the stippressed evidence “cmtld reasonably be taken to put the 

whelc case in such a dillerent light as to umtertnine confidence in the verdict,” Kyles v. Whitley, 

514 US. 439, 4155, llfi S. Ct, lS55, I566 U995). 

llere, Reyes contends the prosecution failed to disclose Brrirly material: the l*lil<. rt-pert 

and the Wemaek affidavit. However, as tliscussed above, the information in the Flik report and 

the Wemack aftidavit was neat “material” zuirl, thus, even ifthe Court were to ztssmne, urguencle, 

that the Flilt report zmtl the W omztck :»z.tT1davit constituted Bmcly riizttcrial, it is not prelaahle that, 
if these documents had been disclosed to the (lefettse, the “result ofthe proceeding would have 

been different" Bagley, 473 U.S. at 6832, 105 $546‘/t4 at 3383, or the “whole case“ would be cast 

“in such zx rlilleiieiit light as to Lindermine Ct)X1fi(lCll,CC in the verdict.” Kyles, 5 l4 US. at 435, 

l l5 S. Ct. at l566. 'l‘hcrefo‘re, it cannot be said that the state court‘:; finding that the petitioner’.~.; 

Brady claim was meritlesss is ceiitrary to, or an LlllI‘C£lS()l1al)lC application ell, clearly establislied 

Federal law as tZltTtCl’I]'1inC(‘l by the Supreme Ceurt 0f the United States. l*'uttliet', it cannut he Sitld
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that the state courfis finding was an unreasonable tlctcrtnimttion of the facts in light ofthc 

evidence p1'¢:2'sei1tcd in the State court proceedings. 

To the extent Reyes; argues that the pruse<:ution‘.<; failure to disclose the Flik report and 

the Womack affidavit constituted a Rosario violation, “the failuréz to turn over Rosario matcrizll is 

not 21 basis for hahcas relief the Rosario rule is purely one of state law.” Randolph v. Warden, 

No. ()4 Clv. 6126, 2005 WL 12861606 *5 (S.D.N.Y. Nov. l, 2005), 
D. Admission of “Emotional Response” and “Sexual History” ’l"estimuny 

Generally, federal courts will not consider “a question offcclcral law decided by a state 

cotm ifthc decision of that court rests on zt state law ground that is indcpemlont ofthc federal 

question and adequate to support the jttdginent.” Coleman v. Thompson, 301 U.S. 722, 729, 

ll 1 S. Ct. 2546, 2553 (l99l). New Yorlzfs contemporaneous objcrclion rule, cozfifiecl at CPL 

§ 470.05, has been found to bl) a procedural bar that quz-ilificsa as an indepcnmrnt and atlcqtmtc 

smite grouncl, since it is “firmly estatblislit:<l" and “regularly followed.” Richardson V. Greene, 

497 F.3d 2l2, 2l9 (2d Cir. 2007); see also Gtuvcy v. Duncztn, 485 F.3d 709., 7l4~l 5 (2d Cir. 

2007) (“A general objection is not sufficient to preserve an issue. . . . lnslieud New York’s 

hi ghost, cottrts tmilbrmly instruct that to pl‘€SCl"Vt3 a particular issue for appeal, dcfendtnit must 

specifically focus on the alleged crro.r."). To <we1'comc this proccxlural bar, the petitioner must 

show cause for the (lcfatult and prnjudicc flowing tlnrrcfrorn, or that failure to review a claim 

would result ina“fundzm1c:ntal nxiscaiiriagc ofjusti<:e.” Colcinan, 501 US. at 750, 1 ll 8. Ct, at 

2565. A fl1n(lttmc1ittul ntiscarriagc of justice results “when: a constitutiomtl violation has 

probably rcs;ultc:(l in the conviction of (me who is actually innocent ofthc suhstzmtivr: offcmsc.” 

Drctkc v. Haley, 541 US. .386, 393, l24 S. Ct. 1847, 1852 (2()()4) (internal quotations and
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citations omitted). “Ulrt this i‘e~,g2xrclf,',] , , . ‘actual innocence’ means; factual innocence, [and] not 

mere legal itisufticieucy.” Bousley V. Unitecl States, 523 US, (:14, 623, H8 S. Ct. 1604, l6ll 
(1998). 

The petitlont‘:r rztised, on direct appeal, his claim that the trial court admitted improperly, 

into the record, “ramotional response” and sexual abuse testimony by Martinez. The Appellate 

Division determined that Reyes did not preserve this claim for appellate review, since he failed to 

object, or object with adequate specificity, so as to preserve his claims regarding “the victim’s 

tcstintoriy." See Reyes, l7 A.D.3d at 205, 794 N.Y.S.2d at l5. Here, Reyes does not attempt to 

Show cause and prejudice for his default; rather, he alleges :1 miscarriage of justice would result if 

his clzxiin were not coiisiciered since, it'tl'ie_iury1iad considered the information contained within 

the lilik report and the Womaclc zttiidavit, it more likely than not that . . , no reasonable juror 

would have found Mr. Reyes guilty beyond a masonzihle doubt“ Inasmuch as Reyes does not 

allege “fatttuetl innocence,” and iiisteacl contends the information in the Flik report and the 

Wotmck aftidavit would support 31 finding that the proof at trial was legally iiisuffioiciit for the 
jury to find him guilty heyond a reasonable doubt, he has not demonstmtcd that a funclamentai 

niiscarriago oijustiee would result ifthe court declined to consiclmr this claim. Tlicro1"o1'c, the 

potit;ioner’s claim, that the trial court admitted improperly, into the trial record, evidence ofthc 

vietim’s emotional response to the rape and her history ol’sex.uzi.l abuse, is proceclurally barred, 

and the petitioner has failed to overcome this bar. 

ll, Prose<:ut,orial Misconduct During Jury Selection 

As with the petit.ioner‘s claim that he was denied :1 fair trial, by the atlniission into 

evitlence of Mztrtinevfs testimony regarding her “emotionetl response" and previous St’:XlJEll abuse,

13
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the Appellate Division found the petitioncfs prosecutorial misconduct claim was uzipreservcd 

for appellate revieyv beczmse Reyes failed to object, or to object with adequate specificity, to the 

prosecutor‘s ccmmrnents during jury selectioii. See id., at 205, 794 N.Y.S/2d at 15. Reyes has not 

shown cause or prejudice flowing fi'Om this pioccrizlural default, nor does he allege: that he is 

factually innocent. Therefore, this claim is pmeeclumlly barred, as discussed more tlioroughly 

above, and cannot be :1 baois upon W’i1i4.'3ll to rely in granting habeas corpus mlief. 

F. Ineffective Assistance ol‘C0unr;cl 

To prevail on an inef'fectivo assistance of cminsel claim, the pe:litionex' must show that: 

(l) counsol‘s pe1'fox‘mance fell below an objective :;tmia;lar<.l ofrcastoimblencrss; and (2) a 

reasonable probability exists that, but for c.mmsel‘s crror(s), the outcmne of the pmcee<ling would 

have been different. Sci: S1,i'i<:l<la.nci v. Washington, 466 U.S. 668, 687-88, 694, MM S, Ct. 2052, 
2064—65, 2068 ( 1984). "A reasonable pmbability is a probability sufficient to undermine 

confidence in the outconiew.” Id, at 694, l(J4 Ct. at 2068. There is “a strong pl'CSl1l”nptlOI1 that 

c—ounscl’s conduct Falls within the wide range ofrcztsonahlc professimizil assistancrz.” Id. at 689, 

104 S. Ct. at 20(.»5, 

Reyes contcnnlg his trial counsel rendered iI1Cl‘i‘k:CliV'C zissistmim: by failing to object to the 

pmscrzutofis “prejudicial” questions during the jury sclezction process. However, thejurors were 

instructed that they could “not mxisider anything outside of the evidence,” and that “lnlothiiig 

that ltho trial court or the attorneys] have said is evi<lenct2.’” A jury is pmsumcxl to follow the 
ingtructions; of the trial judge. W::«:l(s v. Augelonc, 528 U.St 225, 234, 120 Ct“! 727, 733 

(2000). "l'hcml‘<>z‘e, it does not L1pp€)E1l‘Cll(i{ the proseeutofls questions during voir dire had any 

effect on the outcome ofthe pmecccling, and the petitiom:r’s trial counsel did not render
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ineffective assistance by failing to object to the prosc<:utor“s quxxstioning during voir dire. 

The pctitimicr claims his trial cotnisel was ineffective in failing to object to Martinc2’s 

testimony rcgattling: ((-1) how she: felt after she \V£it'~2 raped; and (b) the sexual abuse inflicted by 

her fzttlicr. Under New York law, “all rcltzvzmt cvidrzncc is tidmisisiblc unless its admission 

violates some exclusionary rule.” People v. Scarola, 71 N.Y.2:l 769, 777, 530 N.Y.t'.2d 83, 86 

(1988). The Supreme C0tl1't has stated that F cdmal Rule 0t‘.Bvider1<:c 402 “pmvitless tho 

bztsclimz” for the admissibility Mctvicleticc. Dattbcrt v. Merrell Dow I’hartnaceLtticals, lnc., 
509 US. 579, 587, l 13 S. Ct. 2786, 2793-94 (1993). Fed. It Evid, 402 provides that, with 

CXCC?;)l,l0l’153, “lalll relevant evidence is admissible." The term ““[rlelcvant cvicltmcc’ is defined 

as that which ltan ‘any tcridcncy to make the tzxistcnce ofzmy fact that is of cotiseqttcncc to the 

determination ofthe E1<:ll0t't more probable or probable than it would be without the 

<:videncct"’ Id. at 587, l 13 S. Ct. at 2794. 

Mmtinez tcstifcd she felt “ctnba1‘rassed,” “sad,” ‘“(icpresscd,” and “upset,” as 21 result of 

the incident that occurmd on July 2, 2()(}24A This test,imony is rclcvznit tn wltcthet l\/‘lartinez had 

consented to have llll(?l‘C()UI.‘SC with Reyes. Sec, People VA; Rouse, M2 A.D.2cl 788, 788»89. 
530 N~Y4SA2d 333, 334 (App. Div. 3"‘ Dcp’t 1988) (citing a victinfs “emotional state directly 

following the sexual attack” as: evidence pmpcrly uonsidttrecl by thejury in convicting the 

clctbiidaiit). Mm'tinc2,’s testimony regarding thc sexual abuse she suffered in the past, and hcr 

fztilttre to report. such sexual abuse for several ycztrsg was relevant to M zu*t.inc‘x’s initial dtslay in 
reporting, the rape to autlioritics, or mentioning it to hut boyfriend" See, ¢z.g., People v. Wigfall, 

253 A.l).2d 80, 83, 690 N.Y.S.2d 2, 7~8 (App. Div. 13’ l)t‘:p’t l999) (“the sexual history 

evidence was clearly Z1(llYllE£SllCtlC as relevattt. to the issue of why coinplainzmt failed to
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ii'nni<:diat:aly inforni her husband of the rape, as well as to dcfcndzmt’s coritontion that the sexual 

encounter was conscnsuzzd. . . 7’). 

Relevant evidence may be excluded “when its probative value is substantially 
outweighed by the danger cf unfair prejudice, (:oufusion ofthc issues, or misleading thc_jury...." 

Old Cliicfv. United States, 519 U35}. 172, 180, 117 S. Ct. 644, 650 (1997) (int»;:r2ia1 quotations 

and citations oinittcd). Hmrr, evklctnce rctgzmiing i\/i.ZlI'illl€Z/‘S history ofbcing abused sexually 

was probative ofhcr failurcz to report the rape by Reyes immediately, and it cannot be said that 

Reyes was "‘unt‘airly prejuclicc[d]” by the bricftcstimony by Martinez ofthe sexual abuse she 

endured, nor can it he said that the jury was misled by the admission ofthis; mstimony, See id. 

(“[t_]h«: term ‘unfair prejudice,’ . . . speaks to the capacity ufsurne conccdcdiy relevant evidence 

to luii: the faotfiudcr into declaring guilt on a ground ciiffcrciit from proof spctcifiu to the offkmsc 

charged”). Likewise, the pmbzitive value: ufMa.rtincz‘s testimony that she felt cmbturzissecl, 

hurt, upset, and sad altm‘ the rape is not “substmitially outweighed by the cliniger n!‘unl‘z1ir 

prejudice!’ nor is it likely to “niislczidij thcjury.” Sec Fed. R. Evid. 403. 

Since the probative value of this evidence is not mitwciglicd by any prejudice to Reyes, 

the ciaim that the petitioiicik counsel was ineffective in failing to object, or to object with 

spccificity, to the admission of M en'tincz‘s emotional state after the rape and to the testimony on 
M artinczfs history 01' sexual abuse by her fzitlicr, is not supported by the recxorcl. 

The pcrtitionefs claim that liis COLl!').‘»‘Ci was ineffective in failing to tihjcct to the 

pr0sr:cutor’s i'cfcrcnccs, during surnmzttion, tn the evidence ot"Manincz’s emotional response to 

the rape and history (ifsexual abiisc, also fails. “(iivcn the 4 . . bmacl latitude afforded parties in 

commenting, mi evidciicu during summation," United States V. Bautista, 23 F,3d 726, 734 (2d
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Cir. 1994) (internal qttotatioits and citations omitted), it cannot be sz1i<l that the pt‘0secutor’s 

summary of the adiriitted evidence “so infected the trial with utifairness as to make the resulting 

uotiviction a denial ofdue process.” Damien v. Wainwright, 477 US. J68, H81, 106 Ct. 

2464, 2471 (1986) (internal quutatiom: and citations omitted). The evidence ofl\/[aitinefs 

testimony regarding her emotional response to the rape and her history ofsexuzil abuse was 

properly admitted. T'l1erci’oi‘e, the proseci,itc>r’s reference to this evidence during summation 

was appropriate, and any objection to the pmsecutor’s summation would have been futile. 

Altogetlier, the above eiiialysis inciiczttes, the Appellate If)ivision‘s firiding that the 

pctiti<>i1er’s coimscl did l10tI"CllLiC1" ineffective ztssistzmce to him is not eontrmy to, nor an 

unreasonable zipplieation of, clearly established Fe<le1'al law as determined by the Supretnc 

Court. Additionally, it cannot be said that the state courfs findin was an unreasotiahle 

detcrminatioti ofthe taste: in ligl1[(}rihC ex/idexicc presented in the Suite court p1'oceedings. 

IV. RECOMMENDATIIUN 

For the reasons set forth above, lrecommend timt Reyes‘ petition for 21 writ ofhabezts 

corpus he denied. 

V. FILING OF 0BJECT‘l()NS TO THIS RIt1l’()R’i‘ AND Rl<1C()MMENDATI()N 

Pursuant to 28 U.S.C. § 636(h)(_ 1) and Rule 72(h) oftht: Federal Rules of Civil Procedure, 

the parties shall have ten (10) days from service of this Report to file written objections. See 

also Fed, R. Civ. P. 6. Such objections, and any responses to oh_§<:ctions, shall he filed with the 

Clerk of Court, with CO1)l’[CS_\/ copies delivered to the clmtnbers ofthe Hon<)mhle Sidney H, Sieim 

500 Pearl Street, Room 1010, New York, New York, l 0f)(l7, and to the chambers ofthe 

Lmdersigncd, 40 Foley Square, Room 540, New York, New York, X0007. Any requests for an
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extension oftime for filing objections must be directed to Judge Stein. F AILUR13 TO FILE 
OBJECT IONS WITHIN 'I"I37N (10) DAYS WTLL RESULT IN A WAIVER OF OBJECTIONS 
AND WILL PRECLUDE APPFELLATE REVIEW. _S_§_§ 1/Lfigg, 474 US. 140, W6 8. CI. 
466 (I985); IUE A.FL~C‘JC) Pension Fund V‘ Hemmmn, 9 F.3d 1049, 1054 (2d Cir. 1993); _l;zgm§g 
}_gj_ql;g_§g__xg, 968 F.2d 298, 300 (Ed Cir. 1992); )3/esolr;1g_1g. C,a11§g_i_g1_i;ML1gi,., 838 F.2d 55, 58-59 (2d 
Cir. 1988); 1;/1_c:_£;:_x_r1I;z;I.__l§~/1gx_z_1_s._:9_x_1. 714 F.2d 234, 237 (2d Cir. 1983). 

Dated: New York, New York Rcsperczxfuily submitted: November 20, 2008 

KEVIN NATI-IANI}.iL FOX 
UNTFED S'I‘ATES M./\GISTR.A’I"E JUDGE 

Copies mailed to: 

Stephanie: M. Carvlin, Esq. 
Jodi Ann Damig, Esq.
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serving :1 sc1\tem:e,you must fill in the naxne of the state and county where judgxncnl was 

' pcmity of 

PE'I‘YI‘ION UNDER 28 USC § 2254 FOR VVRIT OF 
"}~IA}B}'CAS CORPUS BY A PIJJRSON IN H'I‘A'l‘E (‘.‘US'I‘0'D“Y‘ 

I71.$‘fI'IJC'ti(II1!o' —~ Rem! (fanf/‘ally 

If you are zmmrking 22 state emu"! judgment of conviction under which you are 

cn‘tered. 

(13 'l"his pef.iti<m must be1y_p<:wri1£€:n wr harmiwrimcn anfl }cgib}y signed by you 1xr1<:icx'thc/ 

pcrjxlry. 

(2) "(mi must inchlda: 2:11 grounds for rulicfz-111d 21!} {M15 supp<>1'1ing such g2,r0\1xx<}5;. 

(3) Hyon Wt.i!‘{: cm‘)vi<:3:cd in Bnmx, Dulchess, Nsw York (}‘\«1anhr1Hz1:‘z), ()r21.x1;_gcc, Putn.'m.t, 
'1<’.g><;k1:vuxd;, 

Sulliwm or \’\/<:s;ichcstur Coumy ihcn the Southern District ofNcw York is the proper 
('fom'fi11whi<;h £0 fikt _\/mu" petilinn. 28 U.S.C § H2 (b); Lcmai Civil Rulc 83.3.

i 

(.,(.»1x1}1}c1z> the nl1.m,hcd {arm and sum the mxmmi Mm,» two €..()§H!35 3: Q P»? 

'( milcd States ))ism"c1 (I(>1u*t fi>z'1hc f%§c.w\,H}\cr1'x District 0f'New Yor 
Jgfiw 

(E 

Danie} l‘airic1< {\Ar}ynih2u:\ United Sun. . Cuuri Hausa: H . 

Pro .31? 0f"fi(:c ‘ 

500 Pearl .‘f%tmc,i, Rooxn I?,."%() 

Ncw 'Y01‘l<,.NL':w‘ ‘x"mk 10007 

~~ ~ 
'1 ‘his in.mL1<:1i(>n pzlgtw m:‘c>d not be c':<»p2'cd or .submi1?.e('I. Remix) I»: mpy nfthr.: pmitinn M1‘ 
mu‘ ;"cc:m’ds‘. The Court will aclmowled Je mcei at 0fV0u,r .7(IliliOK'!, } I , I 

Ix‘:-xx U'1/.L’<)()3
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mgr! 
HABEEAS CORPUS BY A PE{REaC)N IN STATE (SKIS:

~ ‘).N UNDER 28 USC § 2254 FOR WRII” OF~ ‘om 
Uxiimd States District Court for the Southern District of New York 

Name 

7w;..r.e N c 

1. Lang: 

(3) 

{b} 

(co 

m‘
‘ «\j4§is.—.H‘2 

Name of Peziuonr,-r (mriudz 

onfimcernxeru 

K”\5 
g 

*;{'.*x~H“\

: 

Mi\‘\.,:vj".«5,v_‘~~z' ‘,«‘;(T-K iii 
E” V 

3, Drug ofjudgmsznz of <.':<_mv«<l}0n 

h of Mann:-:r'xre> 

Not gunlszy 
Guilty 
N310 conmndzzre

~ 
PF/!‘ITI()N 

I. Numzz ‘.3013 Iomtzioax of (mm whxch emerr-U the )udgment of cronvuztion under att;1ci<_ 

Prvmrxev‘ ldezxrimatiarv No. 

,.\\W . 

‘., 5 ~~
~ 

I Namre of off:=n'.;c mvofived (ah mmnts) 

3, V\/ha: was your plea? (Check one) ( 

LXI“. 
1"") 

if} 

f ycm z:r\(<:red a guzky plea to one COMM‘. of mdxczment, and not :9 guétty pfna to another 

7. If yam p1(",l(f(‘;'d r'm(.guHIy‘, whu: kind 03 um? ritd )(O1.J haves.’ (C§1t:2c!< oust) 

count of irsdrctmzzm, give deméls:
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P. Drcl yum tefitlly aL Lhe trial? 

', if you pleazled not, guilty. what kind of trial did you have? (Cl'1<)Cl< one) 
<2) Jury £31; 

(b) judge only U 

Yes No lil 

. Did you appeal from the ;u(.lgn1er\t of convtcuc>n.7 
Yea No lfl 

l0. ll you did appeal, answer the follcawingz 

(:1) Name of court ll: F/ll 
l 

lllll ll/ll l\:'; 

(M Nmmz and addrqss <3! lav}/yer who rtzprssangecl you 
_ \ ‘ H l "I *’‘<’-‘:’' ll 5'V’{«7l”r llcll 673 L.w1il"‘:/if‘ ‘l"‘l cf‘; l

, 

(C) Result 1/ IV‘ 

(Cl) Date of result aml r.'lt2tr3c;m, if known 

~~ ~
~

~~ (<9) Gr<>m'\ds raiL.ed___H 

(f) If you sought further review of {he dc.-cmon by appeal ((3 a luglscr state court, plmase answer‘ the lollcswmg: 

- c 
, . .1 , .l 

(l),"»l¢1rns'olr,r:ux"t ( ‘lull’ 
l Wl w I} ll,-M‘: 

(2) Nrmm and é1Ll(lI‘\1‘.‘-.5 of lawyer who represented you
I 

Il.7<’l’\-V1.3 l<f]My_¢__"~\«;7;J’("l7§l w..»<.':*LZ 47~ (3) R(‘€C\UlL_W ~ . i ,. 
‘ 

,' 

(4) Date 0! result and csxzltmrl, 2? known l l 
5--

I 

(::rIOl)Htl‘.» raisml 

(gg) lf you filed a pauuon for \/Vm of Crzmomri m the United States Supreme Co:.n'(, please pmvvdo the dare the pmitson was 
lllrzo‘ and LlH3 <L1L‘<»_\ ml nzwult and crration, ll known 

(ll Name and f'l(lllY'!Z‘9S M’ lawyer who I'£}pr'E>3(2s‘v(€,‘(l you ~

61a



I I. Other rhan a dvrcsct appeal from the judgment of conviction and Sentence, have ycm prewmtsly Merl any perctionsx 
ap;.1IicaL'i<>ns, or monons with mspect to thss jurfgmenc in any court; state or federal? 
Yes No 

12. If your answear to 3 1 was "yes." gm: the foliowzrug inforrmmwn: 
»~\ ,~. 

(3) (I) Name of COHFY, ‘Ii 
1 U ( .." 

‘
3 

~ ~ 

(2) Name and address of lawyer who representr-2d you 3 

(3) Nature of proceedkn 
(W 

- }"Y’\(“'3i'\(M/'\ 

. .0 MN (3) Grounds raised

~ 
(4) Dsd you receive an evtdeutmry lmanng on your petition, apphcation or nmuon? 
Yes No 

(5) Dam. motion was {Shed wxth the Cour!~i! (6) [Jam and result of motion 

(b) As to any second pemlon, zxpphczmon (Jr mazmn give the same information: 

(I) Nam»; o§ court 

(2) Name and address of Yawyer who represtznted you 

(3) Natum of g’>I‘oces}L'Jmg 

(4) Cxmunds raasvsd ~ 
(5) End yam mr;r2xve an evizientiary heamng on your pztmunn, applirzmon or mcmon? 

Yes W No E] 

(£7) Date YHOUOU was fried wuh the Con: I _, _ H , 

(.7) D.\tn and rosuh of m<xir:m
I K
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(C) Did you appeal to the highest state court having jurisdiction the dedsson cm any petition, application D!’ r1\0tE(>n.7 
Yes D No (I) First petition, etc. 

No ii] (2) Second ;,>etim‘on, etc‘ ‘(as D 
(d) if you did not appeal from the adverse action on any petitien, appiication or motion, explain briefly why you did not: 

wiii E.) 

ETATE EVERY GROUND ON WHICH YOU CLAIM THAT YOU ARE BEING HELD UNLAVVFULLY , 

EACH GROUND SHOULD BE SET" FORTH UNDER A SEPARATELY NUMBERED PARAGRAPH . VF YOU 
ARE RAISING THE SAME GROUNDS THAT YOU RAISED ON DIRECT APPEAL , YOU SHOlJl..D 
A‘TT‘ACH A COPY OF YOUR STATES COURT APPELLATE BRIEF OR 1T5 TABLE. OF CONTENTS . YOU 
MUST EXHAUST YOUR STATE COURT REMEDIES ON EACH GROUND YOU ARE CLAIMKNG YOU ARE"; 

)3. 

BEING HELD UNl..AWFlJLL,Y. 

Grc>un<)(s.):

~
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(attach addlzionafi papers as ne4:zzs5'ary') 

M, TIMELINESS OF PETITION: H your ‘yudgment of convxction was rnade final over one»)/ear ago, you must set form below 
why the one~year smwte of iirmtrmons as codified in 28 USC. § '.7.244(d) does nm, bar your petition?“ 

’1'l'm /\m.m'encwrmx‘\ and Effective Death Penalty Act of 1996 ("AEDPA") as codified in 28 U.S.C. § 22’/L‘§(d) provides IE1 part that: 

(1) A !— year peraod cf limsczmon shall apply to an apphcation for a writ. cw! habeas corpus by 3 permn in custody 
{1>w";u;mL to the judgmem of a Smut» court, The hmrraczon period shafi run from the latest of 

(A) the date on which the judgment became fmai by the condusion of dxrcrct review or the expiratxon of the mm: 
for s(3ei<$ng such revxew; 
(B) the (issue on wlmh the rmpedémem to filmg an uppluiacson created by Sum: ;mx'ura m vio!um:m of ms: 
Elonsnmuon or énws 01 the Unned Stator. $5 rcrnoved, if the applicant was pxeveznzecl from {xhng by smth :;L.zLu 
zmsmz; 

(C) (he dame rm whim rixe (DHSC3£lA7.lUX)3l {fight assermd was smmkty rz><:<'agnized by the Fulywzzzne Court and mmfa:
J
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~ ~ 
rmzroactively applicable to cases on collateral review: or 
(D) the date on which the factual pr<2dicaI.e of the claim or claims presented could have been discovered mrougli 
the exercise of due diligence. 

(I?) "live Lime during which a properly filed application lor Slate post conviction or other collateral review with rexprzct to 
the wrrtinernt ludgmeznt or claim is pending shall not. be couritecl toward any periml of limltattion undcgr t;l1l5 atubseciiori. 

l5. Do you have 8 pemtion or appeal now pending m any court, either state or fczdczral. as to the imlgment under attack? 
Yczs ND 

la) ll 50. give the name and location of caurt in which the pention or appeal is pending ill”~ 
l «x ‘ll”i<c ‘ll‘*li

~ 1 :6 <' 
lzfii L ~ 

I (3, Do you have any ‘future sentence Lo serve after you complete the sentence imposed by the judgrnenc under atcacld 
Yes, N0 

la) ll 50, givn name and lcmmon of court. which imposed sentence to be served in the future: WM 

(ti) Givsa (lime and l:—mgt.h of (he abmve .SQYXtCtfl(_E:.' 

\/Vhm'13fore2 pmxclorier prays man [he Cour: grant. petitioner relief to which he may be entitled in this pi’o<;ee~;lmg. 

l <.lz?(,l’.31'(2 under penalty ufpc.-i'iu1y that {ho lwcgoirig in mm and correct. E><L=.<ur.e>d on 
l

I
E

I

> ~~ ~ ~~ ~~ ~ 
}(datre) 

~~ ~~ ~ 
Signature of PE3f.lflOiI)6‘I'

~
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UNl’I'li‘D S'i”A'l"E.S DISTRICT COUR'l" FOR THE SC)UTl~ll3RN DISTRICF OF NEW YORK 
N FEW Y OR K COUNTY 

. W.,........,. ,...,,,_..,,.__..X 

Wl1,l,IAM RI3YT*lS, l’e’riti0ner
V 
S’Ul'-’l:IRlNTI"iNDliN'l" ERCOIL, (‘}r's'erz/zmleli (,'(1rr(><:Iimza2 iflzrfi/ily, Respondent 

..., X 

£’_E.'lZIjlll.QI§i 

WILLIAM REY ES, being duly sworn, dcposes and says, 
I. I am the defendzmt in me aboveemitlecl proceeding. l make this affidavit in support of my 

petition for writ of Habeas Cm'pn:'~. 

l was hulicted for one count of rape in the first (leg,rc,c (l’.l.... § l3{l.35(l)) and two mums of 
&;<-Hxual abuse in the first degree (PL. § l30.(')5(l)), At arraignynem I enmmd :1 plea of “not 

guilty" and vvas unable to post bail. l wax; tried in this court belbre Hon. Judge Fried on 

l‘s/larch 24"’, 2003. The case was F»'lJbfT)l(lf3d to A jury on March 27, 7,003, which rendered zx 

verdict of gguilty on l\«lzxrL‘l1 28, 2003. l)cfensv: cmmscl made a C.P.L. §330.."rO motion asking 

the court to set aside the vexxlict. The mun refused, finding no error that would require 
reversal M :1 matter «pf law, 
On July I l.) 2003, l was senmm:-cd m l8 years, with two mncurrerat 7 year lerms. Having 
sc1'vt:d4yea2's<)fIl1is term, I am currently incarcerated pmxsuam to !his_judg1‘xxcnt, 
On April l4)"‘, §Z<)O5, the Appellate Division, ll-’ir.<t lL"n:pzmment, affirmed my conviction, The 
appeal raiser? the following questions for review: 

i. Whcthctr uppellnnfs conviction violalccl due process and xvas against the weight 
of the cvidmnce, when the complalrmxlt had 2: l'n'sl,ory of lying and (old inconsistent 
and irnprobahle ver.~»‘i<)n.~: of the alleged mpe to SCV<.‘J‘£ll people. 
1_}A\§|(:‘0!l$(I Amend. XIV; Nf)’. (7un$t. Ari. 1, § (‘L 

'7/1'1/<76: l"9mo<>n lot W1'm>fl'(gllwgxs (‘orpmz \/Vlllillfll R<’.\’('& V~“l‘l'l/\."r0,*2
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5. 

()v 

9. 

R) 

Whetlier the trial court erred in zidrriittittg into evidence irrelevant testimony 
destgtietl to vilify appttllant and rmike coinplziinant appear more sympritlictic, 
particularly as the prosecutor lcaried heavily on that evitltztitte (luring sumrnation. 
U.S.Ct>t1s1.Arnentl. KW; N.Y. (Toriest. Art. l, § 6. 
Whether the pro5ccut0r‘s rniscmtduct at ‘jury selection, during which she asked 
pmspcctivc jurors if they would call their own clzitiglitem liars if they came hornc 
from work arid claimed to have been raped in circurnstances similar to the 
£1llL‘g1lll(')llS in this case, deprived appcllzmt of zi fair trial and due procesg. 
[V'A3I1G()r‘S’V Amend. XIV; N.Y. Const. Art. l, § 2. 
Whether appellants sentence was unduly harsh and should he reduced in the 
lfll(3l’t3Sl of justice. 

l.»C"z‘\/E.’ to appeal to the Court of Appeals was subseqticntly denied on June 27"‘, 2005. 

On March 20, 2(.l()6, a pro Se 44{),l(l motion was submitted to the Supreme Cuurt of the 

Ctnmty oi" New York before Judge l’ickholt7.. The motitm was denied on July 17, 2006. The 

440. l0 rimtiou raises the followitig grmirrds for review: 

William Reyes‘s mnviction szhould be vacated based on newly diwoverecl 
evidence that wtmld have rcisulted in 21 more favorable verdict. 
C.l".l_,. §4/£0.10 (l)(g) 
William Raye. s C’(')llVlCllOll slmtild be vacated if the People had knowledge of the 
newly tlisctivcmtl evidence prior to trial. C.P,l_.. §44(). ll) (1) (l))‘ (h), 
US. Coiistittition, Arnetids. Vt XIV; N.Y. Ctmstitution, Art. l, §=6 

~ ~ 

l lmvc nut petitioner! for Writ Of llabaes; (f‘.urpus hel‘urt*. I am subrnitting my petition at this 

time to cristire it is timely based 011 the 1 year + 90 day tirnct rt-stricticm. ’ The 440 l0 matter) 

was just tleciclcd on July l7\ 2006, and I intend to l‘t’qUt‘S( far leave to appeal to the Appellate, 

DlVlSlOll. This l't’.(}utf5$! will he made within 30 days from the denial of the 440,l() rnotion, ztrid 

will ha stibrttitted no later than Augtist M, 2006. l3e.y0nd this, l intend to exhaust all the state 

rctncdiet: aff'<>i‘de<l to mt: for the AMI). 10 rttotion. 

I request that this petitioti be “stayecl" until such time as the 44('l.lO motion has cxlmtisted all 

it"s fL’ll‘l0(ll(25«l, or that it he tlisniiscsttcl without pre.juclicc.* to the filing of (1 new petition once all 

state rmricclics have been cxliausted. 

‘ A riizirirlattt of tli. uitinn lms l!\Ct‘,ll Il7q{lCSlF\l from SL2pt:i‘ititcri<,it:rit lirwltt 01' C}r<:crilm\'t‘t'i (,‘tu‘ri:t:tlt>iml Ftmility, lt was 
not yet tl\*1ltl1tl‘tlL’t’Jlllltrlllllcol this pctnitm and l$l()flllt.Tt>t1lll)g. 

7/Zl/U6‘ Pclltitvrt tor Wm M l‘l'«\lVt‘(\.'\ (f‘<>z*p2w, Wallinnt l{r\,¢rs lillll/\ W13
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/\ sutnmmy of the trial cevitieticxc can be found in the attaclted copy of the Appellate brief. In 
mlditiun, zt sutntmtry of the trial ervidence can also he found in the: attached copy of the »'140.lO 
moticm, which also includes 2: ezutnmary of any and all evidence (llSL'T()V€t'€Cl after trial. This 
sumntary of cviclcmm can be ttsetl to provide a factual contczxt for evaluating the relevance and 
significzttice {if the g,t‘ounds outlined hclcw. 

Iilccztuse the complaining wltm:ss’s story shifted at cacti retelling and vvns 
t?<)nlYfltll(ilt3(l by the physical evidence, the defemlz1nt’.s; convictitm was ztgainst the 
vvcight of the evialcncc and violated tits right to titua process. 
US. Const. /\mend. XIV 

*1’ orj2tr'I.s /mrzrtirti/7\:; to tI'zz',V 11mm. Mfe Argmnm! I 0/ /he ntt‘ur/mu’ Appellate Britgf 

[’_()l N 

Bi-mttsc prt\5(‘,t.illll0X] witnesses perjurcd themsczlvas and Wl!l)l'lt3lCl exculpatory 
evidence lirmn the clcfcnse at trial, including a denial of the alleged rape by the 
mntplaimng witness: and as pr0t£f3ClIIlC3(l witness. the defendant was not 2tt‘fti>rded 
his x'ig;lit to Ll fair triah viulating his right to (lite procccss. 
US. (.,T<)t1st. Amend. XlV 

* 1" or /czzhu‘ pcrritzitmpgi It) {/1119 millet‘, mze A/'gzu1mz.', I’m’m I :3/‘Ilm 131112!‘/l(‘(1 rl4(.l.l012t:0Iic>n 

l3ec:zttts<: the ]7I’()3t*Clll0T should have known about the cxcttlpzitory t3Vl(l€nt3t3 mt 
pt‘()\’l(l(’,(l to the dctlcnsc at trial, as well as false tc.<titm'>xiy given by pl’0St3t'.tU1l€)I't 
wit: the pt'usccutt)t"s ntiscomlttct, wltctlxer intcntiottal or ll1i1d\’Cl’lClll, cluniecl 
the detendant his right to z: fair trial, viulating lxisa right to (lllt! pf()(:<‘:Sft‘~. 
US. CtJIlSl, Amend. XIV

~ 
*‘ l~‘0r fzzrrs pg/rtanziruq It) I/ti)‘ imtxzz, ,Y£’(? /l7',t,’lHIl¢€7If, I-‘oi/1/ ll <2‘/"the 41/lac:/zzrd 44(}.i0 nzt,»1s'<'m 

”/ti‘ I/U0, l’cm.tmt lm Wm Ul llL1l>t*:ts(7c_1tptt< William l?.r_yw; y‘t()'§A"s‘>l3
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KC)! N113 
Tim trial court impmpcz'ly admined tcrstimony about the: cornplzrirxing witness's 
ernotmnzrl response to (he rape, and her prior history of .<;<:xual abuse by her fznlusr, 
which, while, irmlevzmt to the issues at lrizxl, created sympathy for the complezining 
xvitrmss and incited the jury to vindiczue her past abuse. 
US. (‘,m:sL/\nm1d. V}, XIV 

* [“'(JfV/LlL,'I.S' p<’rmirzm‘(; Ir; /Ms’ zlstmzr. war .4rg1mmn/ II r’)>/lfn,’ mzzznlrcd Appte/z’¢;'Iv [.i‘rz‘t‘/' 

E£2LN’,LV_' 

The proseculm's misconduct duringjury s<:1ectimr, including asking the pnccmial 
jurors whuxhcr thcy wmnfd demand physical proof if their children maimed they 
were raped in :1 situation similar to the one prc.<:em»:d at trial, and asking thejumrs 
10 think about how they wmvld respond to being raped, was so prejlrdicial that it 
deprived me defendant nfany upponnnily ofa fair trial by an itnpznrtiaijuxy. 
L75. Ckmst. Amend, VI, XIV 

* /‘Or’/4’l('7.9‘ ,r,mrIm‘»7ing m I/H5 i.m1<¢. Y(’f' mggrmtmz I/I zg/I/11: tlf[€l(‘/I{’(2’ A/ywllrxte Brief 

L’_§)._LN_'L‘VL1 

I§>c,f'cr1.sc munsc] was ineffizcrivc in his Wailing to object, or by ruaking 
gcrnerali7.e(! objccduns , . , {:0 UR‘, various prcjtxchcirril aspects of the jury selection}, 
the vic,tim‘9 tasxinmny and the pr<:>secm<,>r’s .°mrnrmIion”.‘ 
lift}. (flmst. Amend. XIV 

“ l'};n'fm"I< pa-rIm'nm‘x; to I/uls‘ [.mm, Amt Ar;;Lmmr:t_\‘ I. 1/. mu] 1}] Qfl/ze (Lrrac/)1,’(i App(:/l4'I1::[?ri()/ 

2 Ncw Yurk v. Wifliam Reyes. Decixi(>vr am} ()r¢'h*r of the E~3uprt'rxrw. Court, Appeflate Divi.<ion, 
I"'§z‘v! Dc-r;.>:rr7:,v2<*z1t. mtzcrtr/.’. ;".;J1‘i! N1 BCSKPS 

'7/2)/(>6: Pmmmx for wm uf I-lul_>m:: (Tmrmns, Wrhmrn Rmets 5/<}.€!\393Z
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SU?REM}3 COURT : NEW YORK COUNTY 
TRIAL TERIVI 1 PART 66 
W , _ , _ _ _ M , _ , , . . _ . . . _ . . . , . . . . . » . u W W , , V . - - X 

THE PEOPLE OF THE STATE OF NEW YORK : 

~ against — ; I1:1d‘ictme:1tNo. 4.958/O2 

WILLIAM ‘REYES, 
Defendant. 

_ " . _ . _ . . . , . . . M . . . . . . . . . « M . . H W W “VX 

Ruth Pickho'iz, ].: 

Defendant moves to vacate his conviction pursuant to CPL 41iO.1O. 

The defendant was convicted after tn‘ a1 01° rape in the first degree and other 

crimes. Both the defexldam: and the complainant worked at a concession stand operated 

by Circle Line. The complainant testified that on ]’u1y 2, 2002, the defendant directed 

her to retrieve some coffee urns from the bottom of one of the boats docked at the pier. 

He fo1.X0we>d. her, pushed 115-21* into one of the stalls in the womexfs bathroom, bent her 

over at the waist and forcibly pe211etratec1har. He then withdrew his penis and ejaculated. 

in from of the toilet, The physician who examined the complainant shortly after the 

swam at Bellevue Hospital observed scratching but no bruising, and mare was no 

indicatioxz of semen in the specimens taken from her“ 

The pxiimary pmse2cu‘tim:1 witnesses were the corrmplainam and three co» 

w0r.ke:::a to whom she had reported the rape, Sylina King, Sarita Gadby, and Dinaldo
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Khanii. When the oomp].ain.em. returned to the concession stand from the boat 

immediately after the ieoicient. she confided to King that she had been raped. King told 

a manager about the conversation, who then contacted the human relations department 

ofF'LI_1<. Io.tem.a’ciona1 (FLIK), (lircle Line's parent oornpemy. A report that something had 

occzurredbetweexn defendant and the comp}ai:oa11t reached Khanii, a manager at the pier, 

later that day. The comp}aina11‘tt01c"i Godby about the rape the next rooming. At Godbj/’s 

urging she reported the rape to Khanii. 

The complatinzmt brought a civil s11it:agein.s't Circle Line and the defendant 

immediately afterthe't1iia1.As a consequence of that suit defendant came into possession 

of various documems that pe1'ta:‘med to the incident, One of these is an undated, e-1even~ 
” ’ It bears no attribution and is page report that defendant. refers to as the “timeline. 

marked confidential. The timeline appears to be an internal FLIK document consisting 

of daily entries which begin. on the day of the incident and and seventeen days later. 

The entries detail FL1K’s investigation of the rape and its attempts to find the 

oomplainam another position in one of its componem companies. 

The defendant. contends ‘Lhetthe timelime contains infoxrnlation that he was 

unaware of at the fitme of the trial. He further argues that the ihforinafiorx uoclercuts the 

Peop1r3’s; case to each a degree that, 1'1ad.itbeen known to him at trial, he probably would 

“’ The documerxt bears no heading or title, but its top line reads “D<::cume.utatio11 
Wifliem Re 705/ com lainan:t’s name’ ". The second line reads “Below is a timeline of 3 P 
evemss an d. a11egati.o11s,” 

-2-
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have been acquitted. Defendant contends, for exarnple, that the timellne indicates that 

at a Iuly 8”“ meeting with Khanii and two representatives from FLl.I<’s human resources 

department the cotnplainant stated that she had been tonol1edbnt denied that she had 

been raped . The report states: 

Dinalclo {Khaniil thenbegan to speak with [the complainant} and asked her 
questions about what had occurred the clay before. Per Dinaldo, he was able to get 
[the oomplainantl to explain to him the details of what happened after asking her 
many questions . . . She states that she told him about the rape. After being asked 
:'Lf it was William Reyes who had done this [she] replied, “yes” . . . . 

A few minutes after this discussion Glenn Bergtnan . . . and Iennifer Ruza 
[the representatives froxn the human resources department] arrived. 

Iennifer met with [the complainant], Glenn and Dinaldo. . . . Dinaldo 
explained what [the complainant} had alreacly mentioned to him earlier that 
morning "what: had happened. Dlnaldo moonnt:e-:l the story as he said [the 
com.p1ainant.'j had just told him: 

On 7/2/02 , . . William asked [the complainant] to go to the boat and 
that he would meet her thexe to get the Coffee urns. William met her at the boat 
and asked [her] to go downstairs. He went downstairs with her and grabbed [her] 
by the arm very aggressively, he said to her, “We can do this, we can do this." 
Dinal do did not mention that {the cornplainant] agreed that there was penetration. 
He explained th at William grabbed her and touched her. [The complainant] ran 
off the boat before anything else happened‘ 

Jennifer asked [the cornpla.in.a.nt} if this information was correct. 
[The ooinplainaiitj responded that it was. Jennifer asked [the complainant] if there 
was any infornzation that she wanted to add; {The complainant] shook her head 
no. . . . 

Dinalclo calledjennifer at about 1 pm stating that [the complainant] 
was preesing charges and that the Police were at the unit. Iennifer asked Dinaldo 
to clarify again what exactly happened on the boat. Iennifer said, “William 
grabbed and touched {the complainant] and she got away, correct?” Dinalclo 
replied, “No, she said she was raped.” 

The time line indicates that Nina Monteleone, another FLIK representative, 

spoke with Khanii about the lnly 3*“ meeting on Inly 11'“. She asked him to tell her what
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the coxnplainant, had told him on July 3"‘. Khanii told Monteleone that the complainant 

told him that 

he (she did not name the person) asked her to go to one of the boats, that 
when she arrived he wae there and he asked her to go downstairs, and that there 
he pushed her and grabbed her, . . . . Then Dlnaldo asked [her}, "Did William do 
this?’ Dinaldo stated that [the complainant) shook her head yes. Dinalclo asked 
her if there was penetration by William and and she responded yes. [The human 
resources representatives then joined the meeting} Dlnaldo saw their joining [the 
complainant} and him as distractions. Jennifer, Glenn, Dinaldo and [the 

czoxnplainnnt] then sat down and covered the dialogue covered under [the entry 
dated] 7/8/02 of this document [i.e., the tlmeline] Nina asked Dinaldo why he did 
not include his knowledge of the penetration during the first conversation with 
Jennifer and Glenn; he was unsure why. 

The defendant States that he did not learn until after his convictinn that 

Bergman and Ruza were present at the luly 3“ meeting and had no way of knowing that 

the complainant and Dinelclo denied to them during the meeting that a rape had a 

OCCUI‘l”8(,l.. He questions {as did Monteleone) how Kha.n.ii could have failed to mention 

to Bergrnan and Ruza that the complainant hold ‘told him only minutes before that she 

had been raped. He f1.n"tl1ei* contends that the complainant’s failure to assert to them on 

July 3”‘ that she had been raped, despite being given an opportunity to add to Khaniiis 

account, casts doubt on her story. The defendant argues that, had he known of the 

omnplainent’s denial he would have been in a position to challenge the version of the 

events set forth by the prosecution. Further, he continues, as there was no medical 

evidence establishing that the complainant had been raped, and the Case hinged upon 

the ju‘ry’s assessment of ored.ibility of the proseontinn’s witnesses, the absence of any 

mention of a ‘rape in these statements would have created a reasonable doubt.
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The defendant also focuses on several other statements contained in the 

timeline which contradict portions of the testimony at trial. In addition, he has 

submitted an affidavit from Barbara Womack, who claims to be former employee of 

Circle Line who was present on the pier on July 2”’. She states that the complainant 

vole uteered to accompany the defendant to the boat to retrieve the coffee ums, followe cl 

him to the beat, "went right ‘back te work after 1'eiu1*x3ing from the boat. and "looked as 

if nothing was wrong." The defendant contends that the cumulative effect of this 

evidence would have been to undermine the c1‘edibi.lity of the Peoplefs witnesses and 

likely would have caused the jury to acquit him. 

A court may vacate a criminal conviction, on the grmmds of newly 

discovered evidence “provided that such eviden/c:e ('1) will probably’ change the result if 

a new trial is granted; (2) is discovered since the previous trial; (3) was not discoverable 

before the trial by the exercise of due diligence; (4) is material to an issue at defetidanfls 

trial; (5) is not cumulative; and (6) is not meirely impeachment testimony” (flfjegglewyy 

11e_yWe§,, 2 55 .AD2d 261, 263; see flJ,_t3_p“lw___M_____m__W 

by defendant in support of his motion fails to satisfy this standard on SBV&‘T8l. scores, 

Although he may not have knewn of the €‘TX.lS'l€HCE) of the timeline until 

after ttial, the defendant has net 8SliElbl.l.‘Sl1Bd that he could not have discovered its 

e:><iste11ce before trial with due diligence. The document. purports to be a series of entries 

macle ccn.tem.pc:'anecusly with or immediately after the events they describe. If so, it
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was completed well before trial. The defendant knew the name of his employer, but 

apparently made no effort to snibpoena Circle Line or its parent company for employee 

records and materials pertaining to the inclclexxt. In addition, the assistant cl‘1st1'ict 

at:to1*ney provided the defense with discovery material clearly indicating that FLI.K’s 

human resources department had been notified of the incident and that a department 

representative was present when Klxanii spoke with the Complainant. Defendant has also 

not shown that, had he attempted to obtain ench material by way of subpoena, he could 

not have obtained the timeline, Even if the timeline was not discoverable with due 

diligence, however, the information it contailts does not meet the ne'wly~discove1'ed- 

evidence stanclarcl, as it is either merely in1pea(:h'ment material, not of the type that 

would change the outcome of the trial, or not material to the issues at trial. 

No matter how much the defendant would have it otherwise, neither 

IKhenii’s nor the cornplz-nnent’s omissions on Iuly 3"’ can be clmracterized as “clen.ials” 

that the complainant had been rapeol. The tnneline indicates that the complainant told 

Khanii that be had penetrated her only a few mit1ntes "before Rum and Bergman joined 

the meeting, At most, that she did not explicitly reiterate this fact after they arrived 

would have served as grist for impeachment. The sznne can be said for I<hanii’.<3 failure 

to mexttion the fact to Bergman and Ruza at the meeting‘ Later that aftern,oon he took 

pains to clarify to Rnza that the complainant told him that defendant had raped liter. He 

made it clear again. on the 11”‘ to Monteleone‘ Neither of the oxnissions in question 

constitutes proof of defenclanfs innocemse. 

M6-
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The same can be said for defendant’s atcguments concerning her no»worl<er, 

Selina King, and Willie Leverman, who worked as a grill cook at the pier. The timeline 

does not state that the complainant told Selina, King that the defendant had raped her. 

It says, rather, that “she told Selina King what had. occurred.” Additionally, the timeline 

indicates that King told Khanii and another supervisor only that “something had" 

happened to a co~Worl<er. This information, argues the defendant, is contrary to the 

testimony at trial, which created the impression that the cornplainaut told King that she 

had been raped and that King made this clear to her supervisors. 

Defendzmfs argument is merltless, as the infornlation in question does not 

i3StEll)llSl1 defendants innocence and is merely irnpeachment material. Whether the 

complainant explicitly’ told King that she had been raped, and whether King used the 

word “rape" when she first brought the matter to the attention of her superiors are issues 

that defendant possibly could have explored in orossexernlning the witnesses in 

question. The information upon which he focuses, however, does not contradict any of 

the trial testimony. 2 Moreover, both the oom‘plainant’s testimony and the information 

in the timeline easily pemnit the inference, which was argued by the assistant district

7 The complain,ant’s testirnony mirrors the information in the timeline that 
she told King “what had occurrecl.” At trial, the assistant rlistrict attorney asked the 
oon’rplai.nant, “Without telling us what you said, did you tell her [King] whet 
lmppened on Boat 10?” The complainant answered, "yes.” X note that, pursuant to the 
rules of evidence, neither the ‘victim nor the person to whom she complained may 
testify as to tlze details of the cornpletnt [see Ee_o_;_>le V. Moflggtiel, 81 NYZd 10, 17). 
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attorney on summation, that the oomplainarlt told King that she had been raped. It was 

not iI11p8I‘1T1iSSib1!~3 for the prosecution to make such an argument. 

The timeline irxdioates that Ruza and Monteleone met with Leverman on 

Iuly 8"‘. I..eve:m1anto1d them that he saw the defendant and the complainant go toward 

the boats on July 2“ and that the czornplainant told him about the rape that same day. 

Leverrn an did not testify at trial and he was never mentioned in the discovery maierials 

that the prosecxrtion provided to "the defense. The complainam testified that on July 2” 

She informed Saline King about the rape, but that she told no one else about it ihat day. 

On. C:ross«exa.mioatio11 she were confronted with medical records which indicated that she 

informed medical personnel that she fold three co~work.ers about the rape before she left 

the pier on july 2”“. She testified that the records were incorrect as to that point and 

insisted that she never made such a statement. 

The defendant argues that had the jurors known that the oomplaixtxant 

spoke to Leverrnan, they would have doubted her credibility‘ and given more credence 

to the medical report. 3 This argu.men’c is meritlees. Had. the jurors known that the 

complainant made prompt outcry to yet another person, they would have had greater, 

3 The defendant does not make dear why it would have been irnportant for the 
jury to give more Credence to the medioa} report, but I presume that the basis of his 
argument is as follows: The absence of medical evidence of rape undermines the 
<:omp}ainam’s account. In addition, as many deiails of the rape that she gave in other 
accounts and on the witness stand are omitted from the report, it can be inferred that 
the complainant never mentioned. them to medical pelecrnnel. If so, her credibility is 
‘put into question.‘ 
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not less, cause to believe her report true. It seems highly unlilcely that her inability to 

recall speakiltg with Leverman would have greatly c:0m:emed them. Moreever, in light 

of the l’ac:t that the czomplailnant testified that the defendant did not ejaculate in her, and 

that she launclered her c:lc>thes after the incident, the lack of medical evidence 

confirming that she had been raped was not especially telling. indeed, there is no reason 

why the jury could 11 01; have both fully credited the med.ical findings contained in the 

report and accepted the complainarms account of the rape. 

Defendant also focuses; on the fact that the timeline states that the 

<:o1n'plai.man't informed Monteleone that she told. the defendarlt about lxerself, including 

where she lived, when she first began Wo1'l<i11g for Circle Line. This in.f0rma.t.ion 

contradicts testimony to the effect that the two had no prior relationship. Assuming, for 

the sake of argumenttl1at the inform at'm11 contained in the timelsine is accurate, it is net 

relevant to any material issue at t.1:ial.. Similarly, the fact that the complainant may have 

told Monteleone that the defendant was waiting for her at the boat when she went to 

retrieve the coffee urns, and not that he f0'l.lowecl her, merely would have provided 

material for impeach.me.t1t. The game analysis holds: for the information contained in the 

afflclavit of Barbara Wormack, which is to the same effect. 

There is no merit to del’eI1dant’s ccmtentions that the prosecution, in failing 

to provide him with the statements of the «ztomplainant and others which are contained 

in the t'1meli11e, did not fulfill its obligations uncler Bradv Marvland (373 US 83) and
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(9 NY2.d 86). As for the _R_Q§§;riQ_, claim, there is no reason to believe 

that the prosecution was in possession 01: Control of the titueline (see l3gg;;1_e“_v; 

§[\[§.§3j;1:._I_1_g:j;>~I;, 86 NY2d 189], or that it even had actual or con.struc‘dv'e lumwledge of the 

document. In additiort, none of the statetmeuts at issue constitute EZQEI}; nxaterial. A3 

edre ady no ted, although. they arguably‘ provide material for in1peachrnent, the statements 

are 1101 exculpatory. The contention that several pmsecuticm witnesses committed 

perjury is comp1ete1y'base1ess, as none of the state.me11ts to which defendant points 

materially contradicts the testimony at trial. 

The c1efendam:is not entitled to a hearing on this lagt issue, or an any of his 

Claixns that the prosecution was aware of_Bg_'g;jy_ or 139 §§;iQ r11a'teria1 but withheld it from 

him. “Mere conclusory allegations of prosecutorial misc:o'n.d,uct are alone insufficient to 

require a tried cxourt to conduct an eviderugiary hearing for the purpose of resolving those 

accusations” (see Eg9;;I_g__y;.Mj:_z;y_@1‘_, 56 NY2d 242, 246-247). The defendant has not 

produced a scintilld of evidence to substantiate his claims of pmsecutorial misconduct. 

The i1:1fe1"euces he draws from the manner in which the assistant district attorney 

examined witnesses, and thee district attorneys; office answered his requests under the 

Freedom of Ixxformation Act are strained and do not withstand even cursory 

exami11atic>u. They do not constitute pmaf of misconduct. 
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Accordingly, defend5mt’s motion is denied. 

A.].S.C./ Dated: July 5, 2006 

~11.”

80a


	COVER
	TABLE OF CONTENTS
	QUESTION PRESENTED
	STATEMENT OF RELATED PROCEEDINGS
	TABLE OF AUTHORITIES
	PETITION FOR A WRIT OF CERTIORARI
	OPINION OF THE COURTS BELOW
	JURISDICTION
	CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
	STATEMENT OF THE CASE
	The History of the Case
	The Habeas Petition and Subsequent Proceedings

	REASON FOR GRANTING THE PETITION
	THIS CASE PRESENTS AN UNRESOLVED AND FREQUENTLY RECURRING ISSUE THAT PROFOUNDLY AFFECTS THE FAIR ADMINISTRATION OF JUSTICE

	CONCLUSION
	APPENDIX Summary Order of the United States Court of Appeal for the Second Circuit, dated November 25, 2019, Denying Petition for Writ of Habeas Corpus
	Opinion and Order of the United States District Court for the Southern District of New York, dated March 27, 2018, Denying Petition for Writ of Habeas Corpus Following Remand
	Order of the Supreme Court of the State of New York, dated July 16, 2013, Denying Hearing on Grounds of Actual Innocence and Introduction of Perjury at Trial but Granting Hearing on Claims of Ineffective Assistance of Counsel
	Order of the Supreme Court of the State of New York, dated December 23, 2013, Denying Motion to Vacate Conviction on Grounds of Ineffective Assistance of Counsel
	Order of the United States Court of Appeals for the Second Circuit, dated November 19, 2009, Remanding to District Court for Additional Fact Finding
	Order of the United States District Court for the Southern District of New York, dated March 25, 2009, Denying Petition for Writ of Habeas Corpus
	Report and Recommendation of the United States Magistrate Judge Southern District of New York, dated November 20, 2008, Recommending Denial of Petition for Writ of Habeas Corpus
	Petition under 28 U.S.C. §2254 for a Writ of Habeas Corpus, dated July 21, 2006
	Order of the Supreme Court of the State of New York, dated July 5, 2006, Denying Motion to Vacate Conviction




