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UNITED STATES COURT OF APPEALS 
 

FOR THE NINTH CIRCUIT 
 

JOSE OSVALDO ARTEAGA,  
  
     Petitioner-Appellant,  
  
   v.  
  
KEN CLARK, Warden,  
  
     Respondent-Appellee. 

 
 

No. 18-56591  
  
D.C. No. 2:08-cv-00599-DDP-KK  
Central District of California,  
Los Angeles  
  
ORDER 

 
Before: O’SCANNLAIN and RAWLINSON, Circuit Judges. 
 
 The request for a certificate of appealability (Docket Entry No. 6) is denied 

because appellant has not made a “substantial showing of the denial of a 

constitutional right.”  28 U.S.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537 

U.S. 322, 327 (2003).    

 Any pending motions are denied as moot. 

 DENIED. 

 

 
 

 

FILED 
 

OCT 28 2019 
 

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 

Case: 18-56591, 10/28/2019, ID: 11480462, DktEntry: 7, Page 1 of 1
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

JOSE OSVALDO ARTEAGA, 

Petitioner,  

v. 

KEN CLARK, Warden, 

Respondent. 

 

Case No. CV 08-599-DDP (KK) 

 

ORDER DENYING CERTIFICATE OF 
APPEALABILITY 

 

 Rule 11 of the Rules Governing Section 2254 Cases in the United States 

District Courts reads as follows: 

 (a) Certificate of Appealability.  The district court must 

issue or deny a certificate of appealability when it enters a final order 

adverse to the applicant.  Before entering the final order, the court 

may direct the parties to submit arguments on whether a certificate 

should issue.  If the court issues a certificate, the court must state the 

specific issue or issues that satisfy the showing required by 28 U.S.C. 

§ 2253(c)(2).  If the court denies a certificate, the parties may not 

appeal the denial but may seek a certificate from the court of appeals 

under Federal Rule of Appellate Procedure 22.  A motion to 

reconsider a denial does not extend the time to appeal. 
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(b) Time to Appeal.  Federal Rule of Appellate Procedure 

4(a) governs the time to appeal an order entered under these rules.  A 

timely notice of appeal must be filed even if the district court issues a 

certificate of appealability. 

 Under 28 U.S.C. § 2253(c)(2), a Certificate of Appealability may issue 

“only if the applicant has made a substantial showing of the denial of a 

constitutional right.”  The Supreme Court has held that this standard means a 

showing that “reasonable jurists could debate whether (or, for that matter, agree 

that) the petition should have been resolved in a different manner or that the issues 

presented were adequate to deserve encouragement to proceed further.”  Slack v. 

McDaniel, 529 U.S. 473, 483-84, 120 S. Ct. 1595, 146 L. Ed. 2d 542 (2000) 

(internal citation and quotation marks omitted).  

Here, after duly considering Petitioner’s contentions in support of the claims 

alleged in the First Amended Petition, the Court finds and concludes that Petitioner 

has not made the requisite showing with respect to any of those claims. 

Accordingly, a Certificate of Appealability is DENIED in this case. 

 

 
 
Dated: 11-5-18 
          
  HONORABLE DEAN D. PREGERSON 
  United States District Judge 
 
Presented by: 
 

       
KENLY KIYA KATO 
United States Magistrate Judge 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

JOSE OSVALDO ARTEAGA, 

Petitioner,  

v. 

KEN CLARK, Warden, 

Respondent. 

 

Case No. CV 08-599-DDP (KK) 

 

JUDGMENT 

 

 Pursuant to the Order Accepting Final Findings and Recommendation of 

United States Magistrate Judge,  

IT IS HEREBY ADJUDGED that the First Amended Petition is DENIED 

and this action is DISMISSED with prejudice. 

 
 
Dated: 11-5-18          
  HONORABLE DEAN D. PREGERSON 
  United States District Judge 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

JOSE OSVALDO ARTEAGA, 

Petitioner,  

v. 

KEN CLARK, Warden, 

Respondent. 

 

Case No. CV 08-599-DDP (KK) 

 

ORDER ACCEPTING FINAL FINDINGS 
AND RECOMMENDATION OF UNITED 
STATES MAGISTRATE JUDGE 

 

 Pursuant to 28 U.S.C. § 636, the Court has reviewed the First Amended 

Petition for a Writ of Habeas Corpus, the records on file, and the Report and 

Recommendation of the United States Magistrate Judge.  The Court has engaged in 

de novo review of those portions of the Report to which Petitioner has objected.  

The Court accepts the final findings and recommendation of the Magistrate Judge. 

IT IS THEREFORE ORDERED that Judgment be entered (1) denying the 

First Amended Petition for a Writ of Habeas Corpus; and (2) dismissing this action 

with prejudice. 

 
 
Dated: 11-5-18 
          
  HONORABLE DEAN D. PREGERSON 
  United States District Judge 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

JOSE OSVALDO ARTEAGA, 

Petitioner,  

v. 

KEN CLARK, Warden, 

Respondent. 

 

Case No. CV 08-599-DDP (KK) 

 

FINAL REPORT AND 
RECOMMENDATION OF UNITED 
STATES MAGISTRATE JUDGE 

 

 This Final Report and Recommendation is submitted to Senior United 

States District Judge Dean D. Pregerson, pursuant to 28 U.S.C. § 636 and General 

Order 05-07 of the United States District Court for the Central District of 

California. 

I. 

SUMMARY OF RECOMMENDATION 

On April 23, 2008, Petitioner Jose Osvaldo Arteaga (“Petitioner”), 

proceeding pro se, filed a First Amended Petition for Writ of Habeas Corpus 

pursuant to 28 U.S.C. § 2254, challenging his 2003 state conviction for attempted 

murder.  Petitioner asserts claims of insufficient evidence, error in calculating 

Petitioner’s presentence custody credits, and ineffective assistance of counsel.  
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Because Petitioner’s claims fail on their merits, the Court recommends denying the 

First Amended Petition. 

II. 

PROCEDURAL HISTORY 

 On June 4, 2003, following a jury trial in the Los Angeles County Superior 

Court, Petitioner was convicted of attempted murder in violation of sections 187(a) 

and 664 of the California Penal Code.  CT at 105, 108, 128.1  The jury also found 

true allegations that the attempted murder was willful, deliberate, and 

premeditated; Petitioner personally inflicted great bodily injury upon the victim 

                                           
1 The Court’s citations to Lodged Documents refer to documents lodged in 
response to the Court’s May 3, 2016 Order, see ECF Docket No. (“Dkt.”) 86, and 
in support of Respondent’s February 13, 2017 Answer, see Dkt 99.  Respondent 
numbers the Lodged Documents as follows: 

1. Abstract of Judgment in Los Angeles County Superior Court case number 
BA235633 

2. California Court of Appeal opinion on direct review 
3. Petition for Review in California Supreme Court 
4. California Supreme Court order denying review 
5. Petition for Writ of Habeas Corpus in the Los Angeles County Superior 

Court 
6. Los Angeles County Superior Court opinion denying habeas relief 
7. Petition for Writ of Habeas Corpus in the California Court of Appeal 
8. Petitioner’s Sworn Declaration in Support of Court of Appeal Habeas 

Petition 
9. Motion for Production of Documents in California Court of Appeal 
10. California Court of Appeal order denying habeas relief 
11. Letter from California Supreme Court regarding unsigned habeas corpus 

petition 
12. Petition for Writ of Habeas Corpus in the California Supreme Court 
13. Petitioner’s Sworn Declaration in Support of Court of Appeal Habeas 

Petition 
14. California Supreme Court order denying habeas relief 
15. District Court Order dismissing federal habeas corpus petition with leave 

to amend 
16. Clerk’s Transcript (“CT”) in Los Angeles County Superior Court case 

number BA235633 
17. Supplemental Clerk’s Transcript (“Supp. CT”) in Los Angeles County 

Superior Court case number BA235633  
18. Reporter’s Transcript (“RT”) in Los Angeles County Superior Court 

case number BA235633, four volumes 
19. Appellant’s Opening Brief in California Court of Appeal 
20. Respondent’s Brief in California Court of Appeal 
21. Appellant’s Reply Brief in California Court of Appeal 
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pursuant to section 12022.7(a) of the California Penal Code; Petitioner personally 

and intentionally discharged a firearm pursuant to section 12022.53(c) of the 

California Penal Code; Petitioner personally used a firearm pursuant to section 

12022.53(b) of the California Penal Code; Petitioner personally and intentionally 

discharged a firearm causing great bodily injury pursuant to section 1202.53(d) of 

the California Penal Code; and Petitioner committed the attempted murder for the 

benefit of, at the direction of, and in association with a criminal street gang with the 

specific intent to promote, further, and assist in criminal conduct by gang members 

pursuant to section 186.22(b)(1) of the California Penal Code.  Id.  On March 19, 

2004, the trial court sentenced Petitioner to twenty-five years to life in state prison.  

Id. at 127-28. 

 On November 16, 2004, Petitioner appealed his conviction to the California 

Court of Appeal.  Lodg. 19.  On June 14, 2005, the California Court of Appeal 

modified the judgment to award Petitioner additional presentence conduct credits 

but otherwise affirmed the judgment.  Lodg. 2. 

 On July 19, 2005, Petitioner filed a petition for review in the California 

Supreme Court.  Lodg. 3.  On August 24, 2005, the California Supreme Court 

denied review.  Lodg. 4. 

 On July 2, 2006, Petitioner filed a habeas corpus petition in the Los Angeles 

County Superior Court.  Lodg. 5.  On August 7, 2006, the superior court denied the 

petition.  Lodg. 6. 

 On February 2, 2007, Petitioner filed a habeas corpus petition in the 

California Court of Appeal.  Lodg. 7.  On February 22, 2007, the Court of Appeal 

denied the petition.  Lodg. 10. 
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 On June 22, 2007, Petitioner filed a habeas corpus petition in the California 

Supreme Court.  Lodg. 12.  On June 3, 2008, the Supreme Court denied the 

petition.  Lodg. 14.2 

 On January 9, 2008, Petitioner, proceeding pro se, constructively filed3 the 

Petition in this Court.  See Dkt. 1.  On April 23, 2008, Petitioner filed a First 

Amended Petition (“FAP”).  See Dkt. 10, FAP.  On February 13, 2017, 

Respondent filed an Answer.  Dkt. 98.4  On April 14, 2017, Petitioner, proceeding 

with counsel,5 filed a Traverse.  Dkt. 102.   

 On July 14, 2017, the Court issued its original Report and Recommendation 

denying the FAP.  Dkt. 103.  On September 13, 2017, Petitioner filed Objections to 

the original Report and Recommendation.  Dkt. 107.  Thus, the Court herein issues 

a Final Report and Recommendation, addressing Petitioner’s objection in Section 

VI.B.3.d. and footnote 13. 

/// 

/// 

/// 

/// 

                                           
2  According to the California Supreme Court’s public docket, Petitioner filed 
two subsequent habeas corpus petitions in the California Supreme Court, which 
were both summarily denied with citations to In re Robbins, 959 P.2d 311, 18 Cal. 
4th 770, 780 (Cal. 1998) and In re Clark, 855 P.2d 729, 5 Cal. 4th 750 (Cal. 1993).  
Petitioner’s May 20, 2010 habeas petition was denied by the California Supreme 
Court on December 15, 2010 (see California Supreme Court case number 
S182858), and his November 5, 2010 habeas petition was denied by the California 
Supreme Court on May 11, 2011 (see California Supreme Court case number 
S187973).   
3  Under the “mailbox rule,” when a pro se prisoner gives prison authorities a 
pleading to mail to court, the court deems the pleading constructively “filed” on 
the date it is signed.  Roberts v. Marshall, 627 F.3d 768, 770 n.1 (9th Cir. 2010).   
4  In the intervening time between the FAP and the Answer, the timeliness of 
Petitioner’s action was adjudicated in the District Court and the Ninth Circuit 
Court of Appeals.  See Dkts. 19-89.  Ultimately, on December 13, 2016, the District 
Court issued an order finding the FAP timely and ordered Respondent to file an 
Answer.  Dkt. 93. 
5  On January 23, 2015, the Court appointed the Office of the Federal Public 
Defender to represent Petitioner in this matter.  Dkt. 56. 
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III. 

SUMMARY OF FACTS 

 For a summary of the facts, this Court relies on the California Court of 

Appeal’s opinion, as those facts pertain to Petitioner’s conviction:6 

Richard Carlyle (the victim) and Sergio Ulloa were walking to 

their car near Santa Monica Boulevard and Western Avenue when 

they were approached by two Latino men, one of whom was short and 

bald (Arteaga), the other taller, with a darker complexion and more 

hair.  Arteaga and his cohort asked Carlyle and Ulloa, “What’s up? 

Where are you from?”  Ulloa said they didn’t want any trouble, but 

Arteaga persisted and asked whether one was the other’s 

“boyfriend.”  When Carlyle responded affirmatively (“Yeah.  So 

what’s the big deal?”), Arteaga pulled a gun from under his shirt and 

shot Carlyle in the torso five times.  While hospitalized, Carlyle helped 

a sketch artist draw a picture of the shooter, and later identified 

Arteaga from a photographic lineup, a live lineup, and in court.  Ulloa 

also described the assailants to the police and identified Arteaga from 

a photo array. 

Both Carlyle and Ulloa testified at Arteaga’s trial.  In addition, 

the People presented the testimony of a gang expert (Detective Frank 

Flores) who explained that the area of the attack was within the 

territory of the Mara Salva Trucha Gang, that Arteaga was an active 

member of M.S., and that M.S. is involved in drug trafficking, robbery, 

murder, vandalism and assaults with deadly weapons.  Detective 

                                           
6 Because this factual summary is drawn from the California Court of Appeal’s 
opinion, “it is afforded a presumption of correctness that may be rebutted only by 
clear and convincing evidence.”  Moses v. Payne, 555 F.3d 742, 746 n.1 (9th Cir. 
2008).  To the extent Petitioner alleges the summary is inaccurate, the Court has 
independently reviewed the trial record and finds the summary accurate. 
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Flores opined that, based on the facts of this shooting (including a 

“smart-aleck” remark by a gay man), it was done for the benefit of or 

in association with a criminal street gang.  When Arteaga was arrested, 

he was in the same area as the shooting and in the company of a known 

M.S. member. 

Lodg. 2 at 2-3. 

IV. 

PETITIONER’S CLAIMS FOR RELIEF 

 Petitioner presents the following claims in the FAP:  

1. Claim One: The evidence was insufficient to support the jury’s finding of 

premeditation and deliberation; 

2. Claim Two: The evidence was insufficient to support the jury’s finding that 

Petitioner committed the offense for the benefit of a gang; 

3. Claim Three: Petitioner’s trial counsel was ineffective for failing to object to 

gang expert testimony; 

4. Claim Four: The trial court erred in calculating Petitioner’s presentence 

custody credits; 

5. Claim Five: Petitioner’s trial counsel was ineffective for “failing to 

competently challenge the identification procedures” by which the victims 

identified Petitioner; 

6. Claim Six: Petitioner’s trial counsel was ineffective for failing to “raise 

Petitioner’s alibi defense at trial” and the superior court erred on habeas 

corpus review by failing to address the merits of Petitioner’s claim; and 

7. Claim Seven: Petitioner’s appellate counsel was ineffective for failing to 

investigate and present facts demonstrating Petitioner’s factual innocence, 

and for failing to present on direct appeal claims of ineffective assistance of 

trial counsel. 
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See FAP at 24-61.7 

 Respondent contends these claims fail on the merits.  Dkt. 98, Answer at 7-

24.  In his Traverse, Petitioner focuses on Claim Six.  Dkt. 102, Traverse at 1. 

V. 

STANDARD OF REVIEW 

 Under the Antiterrorism and Effective Death Penalty Act of 1996 

(“AEDPA”), a federal court may not grant habeas relief on a claim adjudicated on 

its merits in state court unless the adjudication:   

(1) resulted in a decision that was contrary to, or involved an 

unreasonable application of, clearly established Federal law, as 

determined by the Supreme Court of the United States; or  

(2) resulted in a decision that was based on an unreasonable 

determination of the facts in light of the evidence presented in the 

State court proceeding. 

28 U.S.C. § 2254(d).   

 “‘[C]learly established Federal law’ for purposes of § 2254(d)(1) includes 

only ‘the holdings, as opposed to the dicta, of th[e] [United States Supreme] 

Court’s decisions’” in existence at the time of the state court adjudication.  White 

v. Woodall, ___ U.S. ___, 134 S. Ct. 1697, 1702, 1706, 188 L. Ed. 2d 698 (2014).  

However, “circuit court precedent may be ‘persuasive’ in demonstrating what law 

is ‘clearly established’ and whether a state court applied that law unreasonably.”  

Maxwell v. Roe, 628 F.3d 486, 494 (9th Cir. 2010). 

 Overall, AEDPA presents “a formidable barrier to federal habeas relief for 

prisoners whose claims have been adjudicated in state court.”  Burt v. Titlow, ___ 

U.S. ___, 134 S. Ct. 10, 16, 187 L. Ed. 2d 348 (2013).  The federal statute presents 

“‘a difficult to meet’  and ‘highly deferential standard for evaluating state-court 

                                           
7  The Court refers to the pages of FAP as they are assigned by the Court’s 
electronic docketing system. 
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rulings, which demands that state-court decisions be given the benefit of the 

doubt.’”  Cullen v. Pinholster, 563 U.S. 170, 131 S. Ct. 1388, 1398, 179 L. Ed. 2d 

557 (2011) (citation omitted).  On habeas review, AEDPA places the burden on 

petitioners to show the state court’s decision “was so lacking in justification that 

there was an error well understood and comprehended in existing law beyond any 

possibility for fairminded disagreement.”  Harrington v. Richter, 562 U.S. 86, 103, 

131 S. Ct. 770, 178 L. Ed. 2d 624 (2011).  Put another way, a state court 

determination that a claim lacks merit “precludes federal habeas relief so long as 

fairminded jurists could disagree” on the correctness of that ruling.  Id. at 101.  

Federal habeas corpus review therefore serves as “‘a guard against extreme 

malfunctions in the state criminal justice systems,’ not a substitute for ordinary 

error correction through appeal.”  Id. at 102-03. 

 Where the last state court disposition of a claim is a summary denial, this 

Court must review the last reasoned state court decision addressing the merits of 

the claim under AEDPA’s deferential standard of review.  Maxwell, 628 F.3d at 

495; see also Berghuis v. Thompkins, 560 U.S. 370, 380, 130 S. Ct. 2250, 176 L. Ed. 

2d 1098 (2010); Ylst v. Nunnemaker, 501 U.S. 797, 803-04, 111 S. Ct. 2590, 115 L. 

Ed. 2d 706 (1991). 

 Here, with respect to Claims One through Four, the California Court of 

Appeal’s June 14, 2005 opinion on Petitioner’s direct appeal stands as the last 

reasoned decision.  See Lodg. 2.  With respect to Claims Five, Six,8 and a portion of 

Claim Seven, the Superior Court’s August 7, 2006 opinion on habeas review stands 

as the last reasoned decision.  See Lodg. 6.  Accordingly, the Court will review 

                                           
8  Petitioner argues the Court should review the deficient performance element 
of Claim Six de novo.  Traverse at 14.  Where the state court “has adjudicated a 
claim on the merits with a written decision denying relief based on one element of 
the claim and therefore does not reach the others, federal courts should give § 
2254(d) deference to the element on which the state court ruled and review de 
novo the elements on which the state court did not rule.”  Amado v. Gonzalez, 758 
F.3d 1119, 1131 (9th Cir. 2014).  Here, the Court finds the state court’s decision did 
address both elements of Petitioner’s ineffective assistance of counsel claim. 
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these claims under AEDPA’s deferential standard of review for claims 

“adjudicated on the merits.”  28 U.S.C. § 2254(d); Richter, 562 U.S. at 99. 

With respect to the remaining portion of Claim Seven, because there is no 

state court reasoned decision, this Court must perform an “‘independent review of 

the record’ to ascertain whether the state court decision was objectively 

unreasonable.”  Himes v. Thompson, 336 F.3d 848, 853 (9th Cir. 2003) (citing 

Delgado v. Lewis, 223 F.3d 976, 981-82 (9th Cir. 2000)).   

VI. 

DISCUSSION 

A. CLAIMS ONE AND TWO – SUFFICIENCY OF THE EVIDENCE 

 In Claim One, Petitioner argues the evidence was insufficient to support the 

jury’s finding that the attempted murder was premeditated and deliberate.  Dkt. 10 

at 24-25.  In Claim Two, Petitioner argues the evidence was insufficient to support 

the jury’s finding on the gang allegation.  Id. at 26-29. 

 1. Relevant Law 

 The Fourteenth Amendment’s Due Process Clause guarantees a criminal 

defendant may be convicted only “upon proof beyond a reasonable doubt of every 

fact necessary to constitute the crime with which he is charged.”  In re Winship, 

397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970).  The Supreme Court 

announced the federal standard for determining the sufficiency of the evidence to 

support a conviction in Jackson v. Virginia, 443 U.S. 307, 99 S. Ct. 2781, 61 L. Ed. 

2d 560 (1979).  Under Jackson, “[a] petitioner for a federal writ of habeas corpus 

faces a heavy burden when challenging the sufficiency of the evidence used to 

obtain a state conviction on federal due process grounds.”  Juan H. v. Allen, 408 

F.3d 1262, 1274 (9th Cir. 2005).  The Supreme Court has held “the relevant 

question is whether, after viewing the evidence in the light most favorable to the 

prosecution, any rational trier of fact could have found the essential elements of the 

crime beyond a reasonable doubt.”  Jackson, 443 U.S. at 319.  “Put another way, 
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the dispositive question under Jackson is ‘whether the record evidence could 

reasonably support a finding of guilt beyond a reasonable doubt.’”  Chein v. 

Shumsky, 373 F.3d 978, 982-83 (9th Cir. 2004) (en banc) (quoting Jackson, 443 

U.S. at 318). 

 When the factual record supports conflicting inferences, the federal court 

must presume, even if it does not affirmatively appear on the record, that the trier 

of fact resolved any such conflicts in favor of the prosecution, and the court must 

defer to that resolution.  Jackson, 443 U.S. at 326.  “Jackson cautions reviewing 

courts to consider the evidence ‘in the light most favorable to the prosecution.’”  

Bruce v. Terhune, 376 F.3d 950, 957 (9th Cir. 2004) (quoting Jackson, 443 U.S. at 

319).  Additionally, “[c]ircumstantial evidence and inferences drawn from it may 

be sufficient to sustain a conviction.”  Walters v. Maass, 45 F.3d 1355, 1358 (9th 

Cir. 1995). 

 The Jackson standard applies to federal habeas claims attacking the 

sufficiency of the evidence to support a state conviction.  Juan H., 408 F.3d at 

1274; Chein, 373 F.3d at 983; see also Bruce, 376 F.3d at 957.  AEDPA, however, 

requires the federal court to “apply the standards of Jackson with an additional 

layer of deference.”  Juan H., 408 F.3d at 1274.  The federal court must ask 

“whether the decision of the California Court of Appeal reflected an ‘unreasonable 

application’ of Jackson and Winship to the facts of this case.”  Id. at 1275 & n.13.  

The federal court must refer to the substantive elements of the criminal offense as 

defined by state law and look to state law to determine what evidence is necessary 

to convict on the crime charged.  Jackson, 443 U.S. at 324 n.16; Juan H., 408 F.3d 

at 1275. 

/// 

/// 

/// 

/// 
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2. Premeditation and Deliberation 

  a. Additional Legal Authority 

 Under California law, the elements of attempted premeditated murder are: 

(1) the specific intent to kill the alleged victim; (2) a direct but ineffectual act 

toward accomplishing the intended killing; and (3) a finding that the attempted 

murder was willful, deliberate, and premeditated.  People v. Smith, 124 P.3d 730, 

734-35, 37 Cal. 4th 733, 739-40 (Cal. 2005).  “‘Deliberation’ refers to the careful 

weighing of considerations in forming a course of action; ‘premeditation’ means 

thought over in advance.”  People v. Koontz, 27 Cal. 4th 1041, 1080 (Cal. 2002).  

“Premeditation can be established in the context of a gang shooting even though 

the time between the sighting of the victim and the actual shooting is very brief.”  

People v. Sanchez, 26 Cal. 4th 834, 849 (Cal. 2001).  While not an exhaustive list, 

three types of evidence commonly used to demonstrate premeditated murder are 

“planning activity, preexisting motive, and manner of killing.”  People v. Solomon, 

234 P. 3d 501, 517, 49 Cal. 4th 792, 812 (Cal. 2010) (citing People v. Anderson, 447 

P.2d 942, 70 Cal. 2d 15 (Cal. 1968)).  

  b. State Court Opinion 

 The California Court of Appeal denied Petitioner’s claim on direct appeal, 

explaining Petitioner’s claim was “nothing more than a thinly veiled effort to have 

[the court] reweigh the evidence.”  Lodg. 2 at 4.  The state court further held the 

jury’s finding of premeditation and deliberation was supported by evidence 

establishing Petitioner was an armed gang member who went to a known gang area, 

challenged two men by asking where they were from, and then shot one of the men 

five times because Petitioner felt disrespected.  Id. 

  c. Analysis 

 Here, there is sufficient evidence to support the jury’s finding that the 

attempted murder was premeditated and deliberate.  Petitioner was a self-admitted 

member of the Mara Salvatrucha (“MS”) gang.  2 RT at 166, 172, 176-77.  
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Petitioner armed himself with a loaded gun and confronted the victim in MS 

territory.  Id. at 93, 107, 131, 164-65, 229.  Petitioner escalated the confrontation by 

asking the victim for his gang affiliation and whether Ulloa was the victim’s 

boyfriend.  Id. at 99-102, 130-31, 228-29.  After the victim gave a “smart aleck” 

response to Petitioner, Petitioner pulled out his gun and shot the victim at least five 

times at close-range.  Id. at 100-01, 107-09, 232.  This evidence is sufficient to 

support the jury’s verdict under state law.  See Solomon, 234 P. 3d at 517, 49 Cal. 

4th at 812; see also People v. Gonzales, 256 P.3d 543, 576, 52 Cal. 4th 254, 295 

(Cal. 2011) (holding close-range shooting without any provocation or evidence of 

struggle supports a finding of premeditation and deliberation); People v. Martinez, 

7 Cal. Rptr. 3d 49, 58-59, 113 Cal. App. 4th 400, 412-13 (Cal. Ct. App. 2003) 

(finding sufficient evidence of premeditation where admitted gang member made 

gang-related comment before placing gun to rival gang member’s head and pulling 

trigger).   

 3. Gang Allegation 

  a. Additional Legal Authority 

 Subdivision (b) of section 186.22 of the California Penal Code provides for a 

sentencing enhancement when the defendant is “convicted of a felony committed 

for the benefit of, at the direction of, or in association with any criminal street gang, 

with the specific intent to promote, further, or assist in any criminal conduct by 

gang members . . . .”  Cal. Penal Code § 186.22(b)(1). 

  b. State Court Opinion 

 The California Court of Appeal denied Petitioner’s claim on direct appeal, 

finding sufficient evidence to support the gang allegation.  The state court first 

noted Petitioner did not dispute (1) his gang membership; (2) MS qualifies as a 

criminal street gang; or (3) the crime occurred in MS territory.  Lodg. 2 at 5.  The 

state court then detailed the testimony of the gang expert that (1) MS is a violent 

gang that attempts to dominate its territory through fear and intimidation; (2) MS 
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members are known to confront strangers; (3) MS members demand respect; and 

(4) the victim’s “smart aleck” response to Petitioner would demand violent 

retaliation.  Id. 

  c. Analysis 

 Here, Petitioner specifically challenges the sufficiency of the evidence to 

prove he committed the attempted murder “for the benefit” of his gang.  FAP at 

11-14.  As the California Court of Appeal found, however, the evidence supports 

the jury’s finding that the shooting benefited Petitioner’s MS gang.  Lodg. 2 at 5.   

The prosecution’s gang expert first testified regarding specific training and 

experience with the MS gang.  2 RT at 160-65.  The expert explained that MS 

maintains control over its territory through fear and intimidation, and that the gang 

considers it disrespectful for rival gang members to enter its territory.  Id. at 185-86.  

The expert testified it is common for gang members to check an individual’s gang 

affiliation by asking, “Where are you from?”  Id. at 185-86.  The expert also 

testified that the area where Petitioner committed this crime was within MS 

territory.  Id. at 164-65.  The expert confirmed Petitioner’s gang moniker was 

found in graffiti located within blocks of the crime scene, and Petitioner had been 

contacted by police in the area in the months before the crime.  Id. at 170-71, 174-

76. 

Finally, the expert was asked a hypothetical question based on the facts of 

this case, and testified that shooting under those circumstances would have 

benefited the MS gang by boosting the gang’s reputation for violence in the 

community and furthering its goal of imposing fear and intimidation.  Id. at 187-88.  

Based upon the hypothetical, the expert further testified the shooter would likely 

feel disrespected by the victim’s “smart-aleck remark,” and would, therefore, need 

to defend his honor and the reputation of his gang after being disrespected in a 

public space within the gang’s territory.  Id. at 211-12. 
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Ultimately, the gang expert’s testimony established (1) the shooting 

occurred in MS territory; (2) Petitioner was an active MS member; (3) Petitioner 

would have felt the need to defend the honor of his gang after being disrespected by 

the victim; and (4) the shooting would have increased the gang’s reputation for 

violence.  This evidence is sufficient to prove the “for the benefit of” element of 

the gang enhancement.  People v. Xue Vang, 262 P.3d 581, 584-90, 52 Cal. 4th 

1038, 1044–52 (Cal. 2011) (“Expert opinion that particular criminal conduct 

benefitted a gang is not only permissible but can be sufficient to support the Penal 

Code section 186.22(b)(1) gang enhancement.”). 

4. Habeas Relief Is Not Warranted On Claims One And Two 

 Hence, after viewing the evidence presented at trial in the light most 

favorable to the prosecution and presuming the jury resolved all conflicting 

inferences from the evidence against Petitioner, the Court finds a rational juror 

“could reasonably have found beyond a reasonable doubt” that the attempted 

murder was premediated and deliberate, and that Petitioner committed the crime 

for the benefit of the MS gang.  Jackson, 443 U.S. at 325-26.  Under these 

circumstances, the Court of Appeal’s finding of sufficient evidence to support the 

jury’s findings was not “contrary to” or an “unreasonable application” of “clearly 

established federal law.”  28 U.S.C. § 2254(d).  Thus, habeas relief is not 

warranted on Claims One and Two. 

B. CLAIMS THREE, FIVE, AND SIX – INEFFECTIVE ASSISTANCE 

OF TRIAL COUNSEL 

 In Claim Three, Petitioner argues his trial counsel rendered ineffective 

assistance by failing to object to the testimony of the prosecution’s gang expert.  

FAP at 30-35.  In Claim Five, Petitioner argues his trial counsel was ineffective for 

failing to competently challenge the identification procedures used by police.  Id. at 
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37-48.  In Claim Six, Petitioner argues his trial counsel was ineffective for failing to 

present alibi evidence.9  Id. at 50-55. 

 1. Relevant Law 

 In order to prevail on a claim of ineffective assistance of counsel, a petitioner 

must satisfy a two-prong test establishing:  (1) counsel’s performance was deficient, 

and (2) prejudice resulted from the deficient performance.  Strickland v. 

Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).  A court 

evaluating an ineffective assistance of counsel claim need not address both 

components of the test if a petitioner cannot sufficiently prove one of them.  Id. at 

697; see also Thomas v. Borg, 159 F.3d 1147, 1152 (9th Cir. 1998). 

 To prove deficient performance, a petitioner must show counsel’s 

representation fell below an objective standard of reasonableness.  Strickland, 466 

U.S. at 687-88.  “[A] court must indulge a strong presumption that counsel’s 

conduct falls within the wide range of reasonable professional assistance; that is, 

the defendant must overcome the presumption that, under the circumstances, the 

challenged action ‘might be considered sound trial strategy.’”  Id. at 689 (“A fair 

assessment of attorney performance requires that every effort be made to eliminate 

the distorting effects of hindsight.”); see also LaGrand v. Stewart, 133 F.3d 1253, 

1271 (9th Cir. 1998) (a reviewing court cannot “second-guess” counsel’s decisions 

or view them under the “fabled twenty-twenty vision of hindsight”).  This 

                                           
9  Respondent characterizes Claim Six solely as a due process attack on the 
state post-conviction proceedings and argues it is not cognizable.  Answer at 21.  
The Court finds Petitioner’s Claim Six adequately alleges ineffective assistance of 
counsel and any lack of clarity appears to stem from Petitioner’s pro se attempt to 
argue the state court’s denial of his claim was unreasonable.  Further, in his 
Traverse, Petitioner specifically states he did not intend to raise a separate “due 
process attack on California’s post-conviction proceedings” and concedes such a 
claim would not be cognizable on federal habeas review.  Traverse at 11 (citing 
Franzen v. Brinkman, 877 F.2d 26, 26 (9th Cir. 1989)).  Nevertheless, to the extent 
Petitioner did intend to raise such a due process claim in his pro se FAP, that 
portion of Claim Six should be DENIED.  See also Ortiz v. Stewart, 149 F.3d 923, 
939 (9th Cir. 1998) (“[F]ederal habeas relief is not available to redress alleged 
procedural errors in state post-conviction proceedings.”).  
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presumption of reasonableness means not only must the court “give the attorneys 

the benefit of the doubt,” it must also “affirmatively entertain the range of possible 

reasons [defense] counsel may have had for proceeding as they did.”  Pinholster, 

563 U.S. at 196. 

Establishing counsel’s deficient performance does not warrant setting aside 

the judgment, however, if the error had no effect on the judgment.  Strickland, 466 

U.S. at 691; see also Seidel v. Merkle, 146 F.3d 750, 757 (9th Cir. 1998).  Thus, a 

petitioner must also show prejudice, such that there is a reasonable probability that, 

but for counsel’s unprofessional errors, the result of the proceeding would have 

been different.  Strickland, 466 U.S. at 694. 

 Moreover, a habeas court’s review of a claim under the Strickland standard 

is “doubly deferential.”  Knowles v. Mirzayance, 556 U.S. 111, 123, 129 S. Ct. 1411, 

173 L. Ed. 2d 251 (2009).   The relevant question “is not whether a federal court 

believes the state court’s determination under the Strickland standard was 

incorrect but whether that determination was unreasonable – a substantially higher 

threshold.”  Id. (citations omitted). 

 2. Gang Expert Testimony 

 In Claim Three, Petitioner argues trial counsel should have objected to the 

gang expert’s testimony as “exceed[ing] the scope of permissible expert witness 

testimony under evidence code § 802” because the expert offered opinions 

regarding Petitioner’s knowledge and intent.  FAP at 32-33.  Alternatively, 

Petitioner argues his trial counsel should have objected to the expert’s testimony 

regarding Petitioner’s knowledge and intent as irrelevant and overly prejudicial 

under sections 350 and 352 of the California Evidence Code.  Id. at 33-35. 

  a. State Court Opinion 

 The California Court of Appeal rejected Petitioner’s claim on direct review, 

finding the gang expert’s testimony was permissible under state law and, thus, any 

objection by Petitioner’s trial counsel would have been overruled.  Lodg. 2 at 5-7. 
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  b. Analysis 

 As stated above, the California Court of Appeal held on direct review that 

the gang expert’s testimony was permissible under state law, and this Court is 

bound by the state court’s interpretation of state law.  Bradshaw v. Richey, 546 

U.S. 74, 76, 126 S. Ct. 602, 163 L. Ed. 2d 407 (2005) (“We have repeatedly held 

that a state court’s interpretation of state law, including one announced on direct 

appeal of the challenged conviction, binds a federal court sitting in habeas 

corpus.”).  Because the testimony was permissible under state law, any objection 

by Petitioner’s trial counsel would have been meritless and counsel was not 

ineffective for failing to lodge a meritless objections.  Juan H., 408 F.3d at 1273. 

Hence, the Court of Appeal’s finding that Petitioner’s trial counsel was not 

ineffective was not “contrary to” or an “unreasonable application” of “clearly 

established federal law.”  28 U.S.C. § 2254(d).  Thus, habeas relief is not 

warranted on Claim Three. 

 3. Identification Procedures 

In Claim Five, Petitioner argues his trial counsel was ineffective for failing to 

“competently challenge” the identification procedures used by police to obtain 

eyewitness identifications of Petitioner as the shooter.  FAP at 37-48. 

  a. Background 

 On August 14, 2002, while in the hospital and heavily medicated, the victim 

identified Petitioner’s photograph, in addition to several others, from a gang book 

compiled by the police department.  3 RT at 283-84.  The victim stated the 

individuals in the photographs “resembled . . . one of the two suspects.”  Id. at 

286.  With respect to Petitioner’s photograph, specifically, the victim stated 

Petitioner looked like “the guy with the shooter.”  Id. at 287-88. 

 Five days later, the victim worked with a police sketch artist to develop a 

sketch of the shooter.  2 RT at 113-14, 121, 135-36.  Ultimately, however, the victim 
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did not believe the sketch accurately depicted the shooter because the sketch 

looked to be of a Caucasian person.  Id. at 136-37.   

 Based on the belief of Los Angeles Police Officer Frank Flores that Petitioner 

resembled the individual in the sketch, police included Petitioner’s photograph in a 

“six pack”, which is an array of six photographs, that was shown to Ulloa on 

August 20, 2002 and to the victim on August 21, 2002.  Id. at 189-91, 195.  From 

this “six pack”, the victim and Ulloa positively identified Petitioner.  Id. at 192-95, 

198.  Eyewitness Bayron Peres identified Petitioner as someone who looked 

familiar, but he told police Petitioner was not the shooter.  3 RT at 316-17, 320. 

 Later, the defense requested that police conduct a live lineup.  Id. at 289.  On 

February 5, 2003, the victim positively identified Petitioner at the live lineup.  2 RT 

at 122-23; 3 RT at 289.  Ulloa did not identify anyone from the live lineup.  3 RT at 

248.  At trial, Ulloa testified he believed he “needed to be 100 percent sure” to 

make an identification at a live lineup, but that Petitioner appeared from that lineup 

to be “similar to the person who committed the offense.”  Id. at 248-50, 264-65. 

  b. State Court Opinion 

 The Los Angeles County Superior Court denied Petitioner’s claim on habeas 

review, finding that any objection to the identification evidence by Petitioner’s trial 

counsel would have been unsuccessful.  Lodg. 6 at 4. 

  c. Additional Legal Authority 

 Due process requires suppression of eyewitness identification evidence 

“when law enforcement officers use an identification procedure that is both 

suggestive and unnecessary.”  Perry v. New Hampshire, 565 U.S. 228, 238-39, 132 

S. Ct. 716, 181 L. Ed. 2d 694 (2012).  A pretrial identification violates due process 

where:  (1) the identification procedure is impermissibly suggestive; and (2) the 

suggestive procedure gives rise to a “very substantial likelihood of . . . 

misidentification.”  Neil v. Biggers, 409 U.S. 188, 197, 93 S. Ct. 375, 34 L. Ed. 2d 

401 (1972); see Manson v. Braithwaite, 432 U.S. 98, 114, 97 S. Ct. 2243, 53 L. Ed. 
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2d 140 (1977) (holding due process challenges to identification procedures are 

reviewed using Biggers’ test).   

“An identification procedure is suggestive when it emphasizes the focus 

upon a single individual thereby increasing the likelihood of misidentification.”  

United States v. Carr, 761 F.3d 1068, 1074 (9th Cir. 2014).  “To determine if an 

identification procedure was unduly suggestive, the court must examine the totality 

of the surrounding circumstances.”  Id. (citing United States v. Bagley, 772 F.2d 

482, 492 (9th Cir. 1985)). 

 Even if the identification procedure is unnecessarily suggestive, the court 

must consider “whether under the ‘totality of the circumstances’ the identification 

is reliable.”  Biggers, 409 U.S. at 199.  The factors to be considered in evaluating 

the reliability of an identification after a suggestive procedure include:  (1) the 

opportunity of the witness to view the criminal at the time of the crime; (2) the 

witness’ degree of attention; (3) the accuracy of the witness’ prior description of 

the criminal; (4) the level of certainty demonstrated by the witness at the 

confrontation; and (5) the length of time between the crime and the confrontation.  

Id. at 199-200 (finding no substantial likelihood of misidentification where victim 

spent up to half an hour with assailant, under adequate artificial light, was able to 

describe assailant to police in considerable detail, and expressed certainty in the 

identification, despite a lapse of seven months). 

 The state courts apply the same standard to claims regarding suggestive 

identification procedures.  People v. Cunningham, 25 Cal. 4th 926, 989 (Cal. 2001). 

  d. Analysis 

   i. The Victim’s Identification 

 It appears Petitioner’s main argument is that the procedure was suggestive.  

See FAP at 39-40.  However, even if Petitioner could show the identification 

procedure used on the victim was suggestive, any objection by Petitioner’s counsel 

would have been meritless because the victim’s identifications did not give rise to a 
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very substantial likelihood of misidentification under the Biggers factors.  First, the 

victim was face to face with the shooter, just ten to fourteen feet away.  2 RT at 

102.  Second, the victim paid close attention to the shooter as he looked directly at 

his face and engaged in a verbal confrontation with him.  Id. at 103, 106-07.  Third, 

the victim was able to describe the shooter with sufficient detail to allow a sketch 

artist to draw a picture that alerted Officer Flores to the possibility that Petitioner 

was the shooter.  Id. at 104-06, 189.  Fourth, although, while hospitalized and 

heavily medicated, the victim could only identify Petitioner as “the guy with the 

shooter,” 3 RT at 287-88, the victim was certain of both his identifications when he 

was shown the “six pack” and at the live lineup.  2 RT at 198; 3 RT at 289-90, 293.  

Finally, the victim identified Petitioner as being present at the crime scene just six 

days after the shooting, and identified Petitioner as the shooter seven days after the 

first identification.  2 RT at 195; 3 RT at 283-88. 

Because the Biggers factors weigh in favor of a finding of reliability, any 

objection by Petitioner’s trial counsel to the victim’s identification evidence would 

have been rejected.  See Biggers, 409 U.S. at 201.  Counsel was not ineffective for 

failing to lodge such a meritless objection.  See Juan H., 408 F.3d at 1273; Herrera 

v. Biter, No. CV 13-7965-SS, 2017 WL 1129915, at *18 (C.D. Cal. Mar. 24, 2017) 

(holding trial counsel was not ineffective for failing to object to meritless claim of 

suggestive identification). 

  ii. Sergio Ulloa’s Identification 

Petitioner makes a similar claim that Ulloa’s identification of Petitioner was 

the result of suggestive police procedures.  FAP at 44.  Once again, even if 

Petitioner could show the identification procedure used on Ulloa was suggestive, 

the majority of Biggers factors weigh against Petitioner’s claim.  See Biggers, 409 

U.S. at 201.  First, Ulloa was just five feet from the shooter when the confrontation 

took place, and the area was well-lit.  2 RT at 232.  Second, like the victim, Ulloa 

paid close attention to the shooter as the verbal confrontation took place.  Id. at 
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228-29, 231.  Third, Ulloa’s identification of Petitioner from the “six pack” was 

definitive.  Id. at 195.  Finally, Ulloa identified Petitioner from the “six pack” 

within two weeks of the crime.  Id. at 191.   

Because the Biggers factors weigh in favor of a finding of reliability, any 

objection by Petitioner’s trial counsel to the victim’s identification evidence would 

have been rejected.  See Biggers, 409 U.S. at 201.  Counsel was not ineffective for 

failing to lodge such a meritless objection.  See Juan H., 408 F.3d at 1273; Herrera, 

2017 WL 1129915, at *18. 

In his Objections, Petitioner cites additional facts that he claims weigh 

against a finding that either identification was reliable.  Dkt. 107 at 2-7.  However, 

the Court finds “fairminded jurists” could conclude the Biggers factors weigh in 

favor of a finding of reliability under the totality of the circumstances.  See Richter, 

562 U.S. at 103.  Hence, the superior court’s finding that Petitioner’s trial counsel 

was not ineffective for failing to object to the identification procedures was not 

“contrary to” or an “unreasonable application” of “clearly established federal 

law.”  28 U.S.C. § 2254(d).  Thus, habeas relief is not warranted on Claim Five. 

4. Alibi Witness 

In Claim Six, Petitioner argues his trial counsel was ineffective for failing to 

present alibi evidence.  FAP at 50-55.  Specifically, Petitioner alleges Mauro Ortega 

could have testified Petitioner was at a different location, the Pan-American 

nightclub, at the time of the shooting, and that Ortega’s testimony would have been 

corroborated by Baryon Peres’s statements that Petitioner was not the individual 

he saw shoot the victim.  See FAP at 50-55. 

 a. Background 

After trial, but before sentencing, the trial court held a Marsden hearing at 

which trial counsel represented his investigator had spoken with a possible alibi 
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witness before trial.10  4 RT 520.11  Nevertheless, trial counsel stated he “felt that 

[Petitioner’s] strongest case strategically and tactically was the identification 

defense, and that specifically involved – revolved around witness Bayron Peres.”  

Id.  Petitioner’s trial counsel represented that immediately after Petitioner was 

found guilty he learned there may have been a videotape from the Pan-American 

nightclub from the time of the shooting.  Id. at 521.  However, after speaking with 

people from the Pan-American nightclub, he concluded such a videotape did not 

exist.  Id.  The court then granted Petitioner’s Marsden motion and appointed new 

counsel for sentencing and to investigate whether evidence existed to support a 

motion for a new trial.  Id. at 523. 

On March 19, 2004, Petitioner, through his new counsel, filed a motion for 

new trial.  Supp. CT 1-7.  At oral argument on Petitioner’s motion for new trial, 

Petitioner’s new counsel argued trial counsel should have called Ortega as a 

defense witness.  Id. at 1-4; 4 RT at 531.  Petitioner’s counsel offered an unsworn 

statement by Ortega in support of the motion.  Supp. CT at 5-7.  In the statement, 

Ortega states that “sometime around 10:30 pm [on August 9th, 2002] [Ortega] was 

picked up by [Petitioner] and another guy named Turtle in Turtle’s car.”  Id. at 5-

6.  The three individuals arrived at a nightclub located at Temple and Rampart 

streets “at approximately 10:30 pm.”  Id. at 6.  “Around midnite or thereabouts” 

Ortega punched someone in the club who was saying “bad things” to Petitioner 

and a “fight started involving 5 members of Temple gang.”  Id.  The security guard 

attempted to break up the fight by using mace, and “as a result,” Ortega, 

Petitioner, and Turtle “left the club and went back to their car where they 

                                           
10  It appears from trial counsel’s description of the proposed alibi testimony 
that the witness he was referring to was Mauro Ortega.  4 RT at 420-21.  However, 
Ortega is not referred to by name at the Marsden hearing. 
11  The transcript of the Marsden hearing is attached to Petitioner’s superior 
court habeas petition.  See Lodg. 5 at 31-39. 
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entered.”  Id.  “All three men drove back to Mauro’s home where he got out of the 

vehicle and entered his home.”  Id. at 6-7. 

The trial court noted Ortega was not present in court at the time of the new 

trial motion and the statement Ortega provided to the defense was not under oath.  

4 RT at 534-35, 538-39.  Petitioner’s counsel stated he was unable to serve Ortega 

with a subpoena to appear at the hearing because he no longer lived at the address 

where he had previously been interviewed.  Id. at 534-35.  Finding it was unable to 

weigh the credibility of the alibi evidence, the trial court denied the new trial 

motion.  Id. at 538-89. 

 b. State Court Opinion 

The Los Angeles County Superior Court denied Petitioner’s ineffective 

assistance of counsel claim finding trial counsel “was not ineffective for failing to 

call Ortega as an alibi witness.”12  Lodg. 6 at 2.  The court noted Ortega said they 

left the bar that was “a few miles” from the scene of the shooting at “about 

midnight,” and the shooting occurred “about midnight.”  Id.  The court found 

“[g]iven the close proximity of the locations, and the lack of precision for the times 

given by Ortega and for the shooting, it is far from impossible for petitioner to have 

been in the location to shoot the victim, even if Ortega’s statement is to be 

believed.”  Id. at 2-3.  The court went on to find even if trial counsel was deficient 

for failing to call Ortega, Petitioner failed to show he suffered actual prejudice as a 

result, particularly because “the alibi was not especially strong in light of the other 

evidence of distance and timing.”  Id. at 3. 

/// 

/// 

                                           
12  To the extent there is any ambiguity about whether the court ruled on the 
deficient performance element, in finding appellate counsel’s performance was not 
deficient the court stated “appellate counsel’s decision not to raise the issue on 
appeal was also an appropriate tactical choice.”  Lodg. 6 at 3 (emphasis added).  
Therefore, it is clear the state court addressed both elements of the Strickland 
analysis.  
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 c. Analysis 

First, trial counsel’s performance was not deficient.  At the Marsden 

hearing, trial counsel stated he made a strategic choice to forego the alibi defense in 

favor of misidentification.  4 RT at 520.  At trial, Petitioner’s counsel presented the 

testimony of Bayron Peres that Petitioner was not the shooter or the shooter’s 

companion.  3 RT at 316-17.  In theory, an alibi defense could support a 

misidentification defense.  Here, however, the alibi defense would place Petitioner 

within a few miles of the shooting at the approximate time of the shooting, rather 

than the misidentification defense which could leave a jury assuming Petitioner was 

nowhere near the scene. 

Petitioner argues trial counsel could not have made a tactical decision about 

Ortega’s credibility unless counsel interviewed Ortega himself.  Traverse at 21-23.  

However, even if Ortega was wholly credible and willing to testify, his testimony 

would place Petitioner near the scene of the shooting, in a car able to travel quickly, 

at the approximate time of the shooting.  Therefore, counsel did not have to assess 

Ortega’s credibility to make the tactical decision to rely on Peres’s 

misidentification testimony.   

Ultimately, Petitioner has not overcome the “strong presumption that 

counsel’s conduct falls within the wide range of reasonable professional 

assistance.”  Strickland, 66 U.S. at 689.  Trial counsel considered an alibi defense, 

but made a tactical decision not to have Ortega testify.  Even if this Court in 

hindsight might have chosen a different trial tactic, this Court cannot “second-

guess” counsel’s decision and must give trial counsel the “benefit of the doubt.”  

Id.; Pinholster, 563 U.S. at 196.  Therefore, this Court cannot conclude trial 

counsel was deficient for failing to present an alibi defense.  Accordingly, the state 

court’s finding counsel’s tactical decision not to present a weak alibi defense was 

not deficient performance, was not “contrary to” or an “unreasonable 

application” of “clearly established federal law.”  28 U.S.C. § 2254(d).    
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Second, even if Ortega had been called as a witness and been willing to 

testify,13 a fair-minded jurist could conclude there was no reasonable probability the 

result of the trial would have been different in light of the timing and proximity of 

the proposed alibi.  Petitioner argues Ortega provides a firm alibi because Ortega’s 

statement “does not state that they took a detour anywhere else after being kicked 

out of the club.”  Traverse at 25.  However, Ortega says Petitioner and Turtle 

picked him up at 10:30 and they arrived at the club around 10:30.  Supp. CT at 5-6.  

Therefore, Ortega could not have lived very far from the club and, similarly, not 

very far from the shooting.  Thus, when they left the club around midnight and 

dropped Ortega at his home, Turtle and Petitioner were still in a car within a few 

miles of the shooting at the approximate time of the shooting.   

Petitioner argues the failure to present the alibi defense was particularly 

prejudicial because the case against Petitioner was “relatively weak.”  Traverse at 

23-24.  Petitioner points out there was no physical evidence linking Petitioner to 

the crime and the prosecution’s case rested entirely on the identification of 

Petitioner by the victim and Ulloa.  Traverse at 23.  However, the victim and Ulloa 

identified Petitioner as the shooter both before and during trial and, as discussed 

above, the identifications were not unreliable.  See Biggers, 409 U.S. at 199.  In 

addition, the victim provided information sufficient for the police sketch artist to 

produce a sketch that officer Flores recognized as resembling Petitioner.  2 RT at 

189-91, 195.  Moreover, the gang expert testimony provided evidence of a motive 

for the shooting by a known gang member in known gang territory.  Accordingly, 

the state court’s finding Petitioner was not prejudiced by the failure to call Ortega 

to testify that Petitioner was nearby the scene of the shooting at the approximate 

                                           
13  In his Objections, Petitioner attaches a Declaration from Ortega in which 
Ortega states his would testify consistently with the prior written statement.  Dkt. 
107, Ex. 1.  Even without Ortega’s Declaration, the Court assumed the truth of the 
written statement in the original Report and Recommendation.  Therefore, the 
addition of the declaration does not affect the Court’s analysis. 
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time of the shooting,14 was not “contrary to” or an “unreasonable application” of 

“clearly established federal law.”  28 U.S.C. § 2254(d). 

Hence, the state courts’ denial of Petitioner’s ineffective assistance of trial 

counsel claims was not “contrary to” or an “unreasonable application” of “clearly 

established federal law.”  28 U.S.C. § 2254(d).  Thus, habeas relief is not 

warranted on Claims Three, Five, or Six. 

C. CLAIM FOUR - CUSTODY CREDITS 

 In Claim Four, Petitioner argues the trial court erred in calculating his 

presentence conduct credits.  FAP at 20-21.  However, in his Traverse, Petitioner 

concedes Claim Four is moot because the California Court of Appeal granted relief 

on this claim on direct appeal.  See Traverse at 23; Lodg. 2 at 8; see also Kittel v. 

Thomas, 620 F.3d 949, 951 (9th Cir. 2010) (as amended) (“The Constitution 

limits the jurisdiction of the federal courts to live cases and controversies, and as 

such, federal courts may not issue advisory opinions.”).  Moreover, Petitioner is 

not entitled to relief on Claim Four, because his claim is based in state law only.  

Estelle v. McGuire, 502 U.S. 62, 68, 112 S. Ct. 475, 116 L. Ed. 2d 385 (1991) (“In 

conducting habeas review, a federal court is limited to deciding whether a 

conviction violated the Constitution, laws, or treaties of the United States.”).  

Thus, habeas relief is not warranted on Claim Four. 

D. CLAIM SEVEN – INEFFECTIVE ASSISTANCE OF APPELLATE 

COUNSEL 

 In Claim Seven, Petitioner argues his appellate counsel was ineffective for 

(a) failing to investigate Petitioner’s factual innocence, and (b) failing to present 

                                           
14  Even if the state court unreasonably found Ortega’s testimony could be 
easily rejected by a jury because he was a gang member, the court ultimately found 
Petitioner was not prejudiced because, taking Ortega’s statement as true, 
“Ortega’s alibi was not especially strong in light of the other evidence of distance 
and timing.”  See Lodg. 6 at 3. 
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Petitioner’s claims on direct appeal regarding his trial counsel’s failure to present 

alibi evidence and to challenge the eyewitness identifications.  FAP at 56-60. 

 1. State Court Opinion 

  The Los Angeles County Superior Court rejected Petitioner’s claim on 

habeas review finding that, because Petitioner failed to show his trial counsel was 

ineffective for failing to present alibi evidence or challenge the eyewitness 

identifications, he could not establish appellate counsel was ineffective for failing to 

raise such claims on appeal.  Lodg. 6 at 3.  

2. Relevant Law 

 The Strickland standard also applies to claims of ineffective assistance of 

appellate counsel based on the failure of counsel to raise particular claims on 

appeal.  Smith v. Robbins, 528 U.S. 259, 285, 120 S. Ct. 746, 145 L. Ed. 2d 756 

(2000).  A habeas petitioner must show that, but for appellate counsel’s failure to 

raise the omitted claim(s), there is a reasonable probability that the petitioner 

would have prevailed on appeal.  In the absence of such a showing, neither 

Strickland prong is satisfied.  See Pollard v. White, 119 F.3d 1430, 1435-37 (9th Cir. 

1997); Miller v. Keeney, 882 F.2d 1428, 1434-35 (9th Cir. 1989). 

 Appellate counsel does not have a constitutional duty to raise every non-

frivolous issue requested by a defendant.  Jones v. Barnes, 463 U.S. 745, 751, 103 S. 

Ct. 3308, 77 L. Ed. 2d 987 (1983).  Counsel “must be allowed to decide what issues 

are to be pressed.”  Id.  The weeding out of weaker issues is widely recognized as 

one of the hallmarks of effective appellate advocacy, and counsel is not deficient for 

failing to raise a weak issue.  Miller, 882 F.2d at 1434.  There is, of course, no 

obligation to raise meritless arguments on a client’s behalf.  See Strickland, 466 

U.S. at 687-88 (requiring a showing of deficient performance as well as prejudice). 

 3. Analysis 

 First, Petitioner has not presented any evidence, other than his own self-

serving assertions, that evidence of his factual innocence exists.  Such unsupported 
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allegations are insufficient to prove ineffective assistance of counsel.  Cf. Dows v. 

Wood, 211 F.3d 480, 486 (9th Cir. 2000) (rejecting claim of ineffective assistance 

of trial counsel for failing to investigate alibi witness where the only evidence the 

witness existed and would have been helpful to the defense was defendant’s own 

self-serving statement).  Accordingly, the state court’s denial of this portion of 

Petitioner’s ineffective assistance of appellate counsel claim was not objectively 

unreasonable.  Himes, 336 F.3d at 853. 

 Second, as discussed in sections VI.B.3 and 4, Petitioner’s claims that his 

trial counsel was ineffective for failing to present alibi evidence and that the police 

employed a suggestive lineup procedure, lack merit.  Thus, the claims would not 

have resulted in a more favorable decision on appeal and do not support 

Petitioner’s claim of ineffective assistance of appellate counsel.  Jones v. Ryan, 691 

F.3d 1093, 1101 (9th Cir. 2012) (holding failure of appellate counsel to raise 

meritless argument cannot be prejudicial); Wildman v. Johnson, 261 F.3d 832, 840 

(9th Cir. 2001) (holding that “appellate counsel’s failure to raise issues on direct 

appeal does not constitute ineffective assistance when appeal would not have 

provided grounds for reversal”).  Accordingly, the state court’s denial of this 

portion of Petitioner’s ineffective assistance of appellate counsel claim was not 

“contrary to” or an “unreasonable application” of “clearly established federal 

law.”  28 U.S.C. § 2254(d).     

Thus, habeas relief is not warranted on Claim Seven. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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VII. 

RECOMMENDATION 

 IT IS THEREFORE RECOMMENDED that the District Court issue an 

Order: (1) accepting this Final Report and Recommendation; (2) denying the FAP; 

and (3) dismissing this action with prejudice. 

Dated:  October 11, 2017          
       HONORABLE KENLY KIYA KATO 
       United States Magistrate Judge 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

JOSE OSVALDO ARTEAGA, 

Petitioner,  

v. 

JENNIFER BARRETO, Warden, 

Respondent. 

Case No. CV 08-599-DDP (KK) 

ORDER ACCEPTING FINDINGS 
AND RECOMMENDATION OF 
UNITED STATES MAGISTRATE 
JUDGE 

Pursuant to Title 28 of the United States Code, section 636, the Court has 

reviewed the First Amended Petition for a Writ of Habeas Corpus, the records on 

file, and the Report and Recommendation of the United States Magistrate Judge.  

No objections have been filed.  The Court accepts the findings and 

recommendation of the Magistrate Judge that the First Amended Petition is timely.  

IT IS THEREFORE ORDERED that Respondent shall file an Answer to the 

First Amended Petition within thirty (30) days of the date of this order. 

Dated: December 13, 2016 

HONORABLE DEAN D. PREGERSON 
United States District Judge 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

JOSE OSVALDO ARTEAGA, 

Petitioner,  

v. 

JENNIFER BARRETO, Warden, 

Respondent. 

 

Case No. CV 08-599-DDP (KK) 

 

REPORT AND RECOMMENDATION 
OF UNITED STATES MAGISTRATE 
JUDGE 

 

 This Report and Recommendation is submitted to the Honorable Dean D. 

Pregerson, United States District Judge, pursuant to Title 28 of the United States 

Code, section 636 and General Order 05-07 of the United States District Court for 

the Central District of California. 

I. 

SUMMARY OF RECOMMENDATION 

On January 9, 2008, Petitioner Jose Osvaldo Arteaga (“Petitioner”) 

constructively filed a Petition for Writ of Habeas Corpus by a Person in State 

Custody, pursuant to Title 28 of the United States Code, section 2254  

(“Petition”).  ECF Docket No. (“dkt.”) 1.  On April 20, 2008, Petitioner 

constructively filed a First Amended Petition (“FAP”).  Dkt. 10.  On April 17, 

2009, Judgment was entered dismissing the action as untimely.  Dkt. 36.  On 
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September 26, 2013, the Ninth Circuit Court of Appeal reversed and remanded the 

Judgment in part, ordering the District Court to hold an evidentiary hearing to 

determine whether Petitioner would be entitled to statutory tolling that would 

render the action timely.  Dkt. 51.   

For the reasons set forth below, the Court recommends finding the FAP 

timely and ordering Respondent to file an Answer to the FAP. 

II. 

PROCEDURAL HISTORY 

A. STATE COURT PROCEEDINGS 

 On June 4, 2003, following a jury trial in California Superior Court for the 

County of Los Angeles, Petitioner was convicted of attempted murder in violation 

of California Penal Code sections 664 and 187(a).  See Lodgment Nos. (“lodg.”) 1, 

2.1  The jury also found true allegations Petitioner had (1) personally inflicted great 

bodily injury, (2) personally used and personally discharged a firearm causing great 

bodily injury, and (3) acted for the benefit of a criminal street gang.  Id.  On March 

19, 2004, Petitioner was “sentenced to state prison for a term of 25 years to life.”  

Lodg. 2 at 2. 

 Petitioner appealed his conviction to the California Court of Appeal.  See 

lodg. 2.  On June 14, 2005, the California Court of Appeal issued a reasoned 

decision modifying the presentence conduct credits awarded to Petitioner, but 

otherwise affirming Petitioner’s conviction.  Id. 

 On July 20, 2005, Petitioner filed a petition for review in the California 

Supreme Court.  Lodg. 3.  On August 24, 2005, the California Supreme Court 

summarily denied Petitioner’s petition for review.  Lodg. 4.   

                                           
1 The Court’s citation to Lodgments (“lodg.”) refer to the documents lodged by 
Respondent in support of Respondent’s October 2, 2008 Motion to Dismiss.  Dkts. 
21, 86.  
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V. 

RECOMMENDATION 

IT IS THEREFORE RECOMMENDED that the District Court issue an 

order: (1) accepting the findings and recommendations in this Report; (2) finding 

the FAC timely; and (3) requiring Respondent to file an Answer addressing the 

merits of the FAP. 

 
 
Dated: August 23, 2016  
          
  HONORABLE KENLY KIYA KATO 
  United States Magistrate Judge 
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