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UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT

No. 18-2239

In re: ENERGY FUTURE HOLDINGS CORP. 
a/k/a TXU Corp. a/k/a TXU Corp a/k/a Texas Utilities, et al.,

Debtors

WAYNE ENGLISH, 
Appellant

On Appeal from the United States District Court 
for the District of Delaware 

(D.C. Civil Action No. l-16-cv-01331) 
District Judge: Honorable Richard G. Andrews

Submitted Pursuant to Third Circuit L.A.R. 34.1(a) 
September 24, 2019

Before: KRAUSE, SCIRICA and NYGAARD, Circuit Judges

(Opinion filed: October 21, 2019)

OPINION*

PER CURIAM

* This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 does not 
constitute binding precedent.
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Pro se appellant Wayne English has appealed the District Court’s order affirming 

the Bankruptcy Court’s disallowance of his proof of claim. For the reasons detailed 

below, we will affirm.

In 2010, English purchased $100,000 in aggregate principal amount of 6.55% 

bonds issued by TXU Corporation, a predecessor of Energy Future Holdings 

Corporation. In 2014, Energy Future filed a voluntary petition for Chapter 11 

bankruptcy. English then sold his bonds for $75,420, and filed a proof of claim against 

Energy Future for $24,580—the difference between the face amount of the bonds and 

price for which he sold them. He alleged that by selling his bonds, he had mitigated his 

damages, and was entitled to be made whole for his loss.

Energy Future objected to the proof of claim, arguing that any claim that English 

might have had traveled with the bonds to the buyer. After a hearing, the Bankruptcy 

Court disallowed the claim.1 English appealed, and the District Court affirmed. English 

then filed a motion for reconsideration, which the District Court denied, and a timely 

notice of appeal to this Court. In this Court, First Energy has filed a motion to file a 

supplemental appendix and to supplement the record.

The District Court had jurisdiction under 28 U.S.C. § 158(a), and we have 

jurisdiction under 28 U.S.C. § 158(d). Chrysler Motors Corn, v. Schneiderman. 940 F.2d

1 The Bankruptcy Court explained that once English sold the bonds, he ceased being a 
creditor of the debtors; that English had not shown fraud or any type of securities 
violation; and that English did “extremely well” by selling the bonds when he did, 
because the remaining bondholders would be paid about ten cents on the dollar. See D A 
at 254-56.

2
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911, 912 (3d Cir. 1991). We exercise plenary review of the District Court’s order and, 

like the District Court, review the Bankruptcy Court’s factual findings for clear error and 

its legal conclusions de novo. In re Lampe. 665 F.3d 506, 513 (3d Cir. 2011).

We agree with the District Court’s analysis. Chapter 11 defines “claim” to mean, 

simply, a “right to payment.” 11 U.S.C. § 101(5)(a). A “right to payment,” in turn, “is 

nothing more nor less than an enforceable obligation.” Cohen v. de la Cruz. 523 U.S.

213, 218 (1998) (quoting Pa. Dept, of Public Welfare v. Davenport, 495 U.S. 552, 559

(1990)). The burden was on English to prove that he had a right to payment. See In re

Lampe. 665 F.3d at 514.2

English has not made the necessary showing. As he acknowledges, he sold the 

bonds to a third party before he filed his proof of claim. Once the sale was completed, 

the buyer—not English—became entitled to payment of the bonds’ principal and interest.

See Tex. Bus. & Com. Code. Ann. § 8.302; N.Y. U.C.C. Law § 8-302; Read v. Lehigh 

Valley R, Co.. 31 N.E.2d 891, 894 (N.Y. 1940); InreW. T. Grant Co.. 4 B.R. 53, 77

(Bankr. S.D.N.Y. 1980) (“[P]ost-bankruptcy purchasers of debt securities of an entity in 

bankruptcy obtain allowable claims equal to the face amount of such securities[.]”).3

2 More specifically, a proof of claim that alleges sufficient facts to support liability 
satisfies the claimant’s initial obligation to proceed, after which the burden shifts to the 
objector to produce sufficient evidence to negate the prima facie validity of the filed 
claim. In re Lampe. 665 F.3d at 514. If the objector produces sufficient evidence, “the 
burden reverts to the claimant to prove the validity of the claim by a preponderance of the 
evidence.” In re Allegheny Int’l. Inc.. 954 F.2d 167, 174 (3d Cir. 1992). In a contested 
proceeding like this one, the burden of persuasion is always on the claimant. Id

3 The parties cite Texas and New York law, but we find it unnecessary to select the 
governing law both because it does not appear that the law of the respective states differs

3
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English therefore has no enforceable right to payment for the bonds themselves.

Instead, he argues at some length that legal causes of action do not necessarily 

travel with the bonds upon a sale, cf N.Y. Gen. Oblig. Law § 13-107 (“[u]nless expressly 

reserved in writing, a transfer of any bond shall vest in the transferee all claims or 

demands of the transferrer”), and that he properly mitigated his damages. But at no point 

before the Bankruptcy Court or the District Court did English identify any cause of action 

that he possessed against Energy Future. Instead, he alleged only that his bonds lost 

value, which, standing alone, does not state a viable cause of action. See generally Dura 

Pharm., Inc, v. Broudo. 544 U.S. 336, 345 (2005) (explaining that the security statutes do 

not “provide investors with broad insurance against market losses”). We therefore agree 

with the Bankruptcy Court and the District Court that English failed to carry his burden 

of establishing that he possesses a valid claim.4

Accordingly, we will affirm the District Court’s judgment. Appellee’s motion to 

file a supplemental appendix and to supplement the record is granted to the extent that it 

seeks to file a supplemental appendix and denied to the extent that it seeks to supplement

on this issue and because we do not understand English to challenge the notion that his 
sale of the bonds transferred these interests. We note also that First Energy has filed a 
copy of the bond indenture, which further confirms that principal and interest will be paid 
to the holder of the bonds, see Indenture §§ 308, 808, but because this document was not 
part of the record before either the Bankruptcy Court or the District Court, we do not rely 
on it here. See generally Burton v. Teleflex Inc.. 707 F.3d 417, 435 (3d Cir. 2013) (a 
party may supplement the record on appeal in only “exceptional circumstances”).

4 To the extent that English appeals the District Court’s order denying his motion for 
reconsideration, we will likewise affirm, as English failed to present a valid basis for 
reconsideration. See, e.g., Max’s Seafood Cafe ex rel. Lou-Ann. Inc, v. Quinteros. 176 
F.3d 669, 677 (3d Cir. 1999).

4
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the record with the bond indenture (exhibit 1), which was not part of the record before the 

District Court. Appellant’s motion to take judicial notice is denied as presented. The 

document, which is more in the nature of a letter under Fed. R. App. P. 28(j) that we may 

consider without relying on judicial notice, does not help appellant’s cause.

5
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE

IN RE:

Bankruptcy Case No. 14-10979 (CSS)ENERGY FUTURE HOLDINGS CORP.,
et al

(Jointly Administered)
Debtor.

WAYNE ENGLISH,

Appellant,

Civil Action No. 16-1331-RGAv.

ENERGY FUTURE HOLDINGS CORP., 
et al.,

Appellees.

ORDER
For the reasons set forth in the accompanying Memorandum, IT IS HEREBY 

ORDERED that the Bankruptcy Court’s December 13, 2016 Order disallowing Appellant s

proof of claim is AFFIRMED.

Entered this 2-) day of March, 2018.

United States Pistrict Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE

IN RE:

ENERGY FUTURE HOLDINGS CORP., : Bankruptcy Case No. 14-10979 (CSS) 
et al., :

(Jointly Administered)
Debtor.

WAYNE ENGLISH.

Appellant,

Civil Action No. 16-1331 -RGAv.

ENERGY FUTURE HOLDINGS CORP., 
et al.,

Appellees.

MEMORANDUM

I
I

Pending before the Court is a pro se appeal from a December 13, 2016 Order (B.D.I. 

10380)1 entered by the United States Bankruptcy Court for the District of Delaware, disallowing 

Appellant’s proof of claim. The Court has considered the parties’ briefing (D.I. 16, 17, 19) and 

supplemental letters (D.I. 21, 22,25). For the reasons that follow, the Order is affirmed. ■

I. BACKGROUND

On April 29, 2014, Texas Competitive Electric Holdings, its parent Energy Future 

Holding Competitive Holdings, and certain affiliates (“Debtors”) filed voluntary petitions for 

relief under Chapter 11 of the Bankruptcy Code.

Appellant is a pro se individual who, in 2010, purchased $100,000 in aggregate principal

It

i
I

;

l.

I1 The docket of the Chapter 11 cases, captioned In re Energy Future Holdings Corp., et 
al., Case No. 14-10979 (CSS) (Bankr. D. Del.), is cited herein as “B.D.I.__ .” I

f
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amount of 6.55% Series R Bonds, issued by Energy Future’s predecessor, TXU Corporation.

In September 2014, Appellant sold the bonds for $75,420. Appellant subsequently filed a

proof of claim in connection with those bonds for $24,580—that is, the difference between the

face amount of the bonds and the price for which Appellant sold them.

Debtors objected to Appellant’s proof of claim on the basis that it was not valid. (B.D.I.

4784). On December 13, 2016, the Bankruptcy Court held an evidentiary hearing on Debtors’

objection, at which time the parties presented evidence and argument in support of their

positions. (B.D.I. 10393).

At the hearing, Appellant essentially argued that his proof of claim was valid because,

although he sold his TXU bonds, he did so after Debtors filed for relief under Chapter 11. (See

id. at 66:3-8, 67:22-68:1). In other words, Debtors owed $100,000 to Appellant at the time they

ifiled for Chapter 11 bankruptcy. (See id. at 68:2). Appellant further argued that, pursuant to 

Texas law, he had properly mitigated his damages by selling the bonds for seventy-five cents on

the dollar, at a time when the price of the bonds was fluctuating. (See id. at 66:5-7, 68:3-11).

Following argument, the Bankruptcy Court ruled from the bench. It sustained Debtors’
iobjection. (Id. at 70:20-21). The court explained that “the bond[s], although contractual in

nature and subject to a contractual indenture, are securities. And under the indenture and under 

the securities laws, the obligations run[] with the bond. And once the bond is sold, you no longer

hold the bond or no longer are a creditor of the debtors.” (Id. at 70:22-71:3). In other words, 

“once the bond is sold, there is no longer a right to payment.” (Id. at 71:8-9). In rejecting r
!»,

Appellant’s mitigation of damages argument, the court explained, “Mitigation of damages does I
!■

\
not apply in a purchase and sale of securities because damages don’t apply in the purchase and

sale of securities.” (Id. at 71:10-12). The court stated further, “Mitigation of damages is

1:

12 1
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!.completely inapplicable because we’re talking about the purchase or sale of a security and

damages, contract damages, simply don’t arise.” {Id. at 73:3-5).

Following the hearing, the Bankruptcy Court entered an order disallowing Appellant’s

iproof of claim. (B.D.I. 10380). Appellant now appeals from that order.
’

II. JURISDICTION & STANDARD OF REVIEW

The Court has appellate jurisdiction over all final orders and judgments from the

Bankruptcy Court. See 28 U.S.C. § 158(a)(1). ;
I

Bankruptcy Rule 8002(a)(1) provides: “Except as provided in subdivisions (b) and (c), a
i

notice of appeal must be filed with the bankruptcy clerk within 14 days after entry of the 

judgment, order, or decree being appealed.” Fed. R. Bankr. P. 8002(a)(1).2 The Third Circuit 

has held that the failure to appeal a bankruptcy court’s ruling to the district court within the time
\

period established by Bankruptcy Rule 8002 deprives the district court of jurisdiction to hear the

appeal. See In re Caterbone, 640 F.3d 108, 113 (3d Cir. 2011).

On appeal from an order issued by the Bankruptcy Court, the Court “review[s] the

bankruptcy court’s legal determinations de novo, its factual findings for clear error and its

exercise of discretion for abuse thereof.” In re Trans World Airlines, Inc., 145 F.3d 124, 131 (3d

Cir. 1998). Abuse of discretion is found where a “court’s decision rests upon a clearly erroneous

finding of fact, an errant conclusion of law, or an improper application of law to fact.” Int 7
!K
!:
r.

Union, United Auto., Aerospace & Agr. Implement Workers of Am., UAW v. Mack Trucks, Inc.,

2 Neither subdivision (b) nor (c) is relevant here. Subdivision (b)(1) provides, “If a party 
timely files in the bankruptcy court any of the following motions, the time to file an appeal runs 
for all parties from the entry of the order disposing of the last such remaining motion,” and then 
lists the following motions: (A) to amend or make additional findings; (B) to alter or amend the 
judgment; (C) for a new trial; (D) for relief from judgment. Fed. R. Bankr. P. 8002(b)(1). 
Subdivision (c) refers to rules for claimants who are incarcerated. Fed. R. Bankr. P. 8002(c).

;

£

f-
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;

820 F.2d 91, 95 (3d Cir. 1987). Because the matter being reviewed involves the Bankruptcy

Court’s determination regarding the validity of Appellant’s proof of claim, review is de novo.
;■

III. DISCUSSION

Appellant raises two principal issues on appeal.3 I think they can be characterized as ;i

follows: (1) whether the Bankruptcy Court erred in sustaining Debtors’ objection to Appellant’s 

proof of claim,4 and (2) whether Debtors’ Omnibus Objection to Appellant’s proof of claim
:

i;
complied with Federal Rule of Bankruptcy Procedure 3007. Appellant did not raise the second

issue in the Bankruptcy Court. Accordingly, it is deemed waived, and I may not consider it on

appeal. See Buncher Co. v. Official Comm. Of Unsecured Creditors of GenFarm LPIV, 229

iF.3d 245, 253 (3d Cir. 2000). &•
t

Additionally, the parties dispute whether Appellant’s Notice of Appeal was timely filed

under Federal Rule of Bankruptcy Procedure 8002. Although neither party raised the issue in the

briefing, the Court requested, and the parties subsequently submitted, supplemental letters in >

regard to the timeliness of the appeal. (D.I. 21, 22, 25). Because the Notice must have been

timely filed in order for this Court to have jurisdiction over the appeal, see Caterbone, 640 F.3d

at 113,1 will address the timeliness issue first. !•

I
:

3 In his opening brief, Appellant sets forth five issues. Issues one through four are 
essentially the same, however. Thus, I think there are really two issues presented in this appeal.

4 Appellant’s framing of what he has identified as issues one through four 
mischaracterizes the Bankruptcy Court’s holding. Contrary to Appellant’s characterizations, the 
court did not find Appellant’s claim was invalid “because he mitigated his damages,” “because 
he followed Texas law in mitigating his damages,” “because he followed the general law of 
damages which included the duty to mitigate damages,” or “when he had mitigated his damages 
as an Affirmative Defense.” (See D.I. 16 at 7-8). Rather, the court found Appellant did not have 
a valid claim against Debtors because once he sold the bonds, he no longer had a right to 
payment. (See B.D.I. 10393 at 70:20-71:9). As to mitigation of damages, the court stated that it 
simply did not apply. (Id. at 70:10-12).

i;

f.
Is
fFf
l

4

i-



Case l:16-cv-01331-RGA Document 26 Filed 03/27/18 Page 5 of 10 PagelD #: 241

A. Timeliness of Appellant’s Notice of Appeal

Fourteen days from the date of entry of the December 13, 2016 Order was December 27, 

2016.5 According to the date stamp on Appellant’s Notice of Appeal, the Notice was filed with

f

the Bankruptcy Court clerk on December 29, 2016 (B.D.I. 10455), two days after the fourteen-

Iday period under Bankruptcy Rule 8002(a) had expired. /

In arguing that his appeal was timely filed, Appellant points to various facts, in support of f

which he has provided United States Postal Service tracking information. (D.I. 21,Exh. 1). In
(■

particular, Appellant maintains that USPS attempted to deliver his Notice of Appeal to the f

Bankruptcy Court on December 27, 2016 at 1:01 p.m. {Id. at 2). Further, USPS left a notice at 

the clerk’s office when delivery was unsuccessful at that time. (Id.). Then, according to 

Appellant, USPS delivered his Notice of Appeal “on a second attempt” later that same day.6

(M).

5 In his December 21st letter, Appellant argues that, pursuant to Bankruptcy Rule 9006(f), 
three days should be added to the prescribed time for filing of the Notice of Appeal. (D.I. 21 at 
2). Accordingly, he maintains, the Notice need only have been filed by December 30, 2016.
{Id.). Under the provisions of Bankruptcy Rule 9006(f) and Federal Rule of Civil Procedure 
6(d), three days are added to a responsive deadline where service is to be accomplished by mail 
and notice is effective upon service. See Mosel v. Hills Dep’t Store, Inc., 789 F.2d 251, 253 (3d 
Cir. 1986) (stating that what is now Federal Rule 6(d) “applies only where a time period is 
measured from the date of service by mail, and allows a party so served additional time to 
respond, in order to account for the time required for delivery of the mail”). Where, as here, the 
time period for taking some sort of action begins to run from an event other than service—entry 
of the Order disallowing Appellant’s proof of claim—Bankruptcy Rule 9006(f) does not extend 
the time within which to act. Thus, the period to file the Notice of Appeal expired on December 
27, 2016, not December 30, 2016. See In re B.J. McAdams, Inc., 999 F.2d 1221,1225 (8th Cir. 
1993) (discussing that under Rule 9006(f), “the time to file the motions or notice of appeal runs 
from the entry of judgment, not from service of notice of the judgment”).

6 Appellant also points to the fact that he mailed his Notice of Appeal on December 21, 
2016. He essentially argues that, under the “mailbox rule,” his Notice of Appeal was timely filed 
since it was mailed six days before the December 27th deadline. {See D.I. 21 at 3; see also D.I. 
25 at 3). Under Houston v. Lack, 487 U.S. 266, 276 (1988), the “mailbox rule” applies to notices 
of appeal filed by pro se individuals who are incarcerated. However, the Third Circuit has not

!■

(

l
1
t

k

I

I

£
*£
f:
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;;
Appellant also provided to the Court a sworn affidavit to support his position that his

iNotice of Appeal was timely filed on the 27th. (D.I. 25, Exh. A). In his affidavit, Appellant

explains that, based upon his conversations with employees at the U.S. Post Office in Delaware, 

he believes his Notice of Appeal was delivered to the “customer mail receptacle” at that Post I

Office, in which mail addressed to the Bankruptcy Court is collected before being delivered to 

the court. (See id. at 5, 7). Appellant maintains that his Notice of Appeal was delivered to 

that receptacle at 3:36 p.m. on December 27,2016.7 (Id. at 4, 7). Appellant states further that

;

;

imail collected in the receptacle is “picked up around 8 am every non-holiday weekday morning

by a service, currently ‘Parcels,’ and is transported to the [Bankruptcy Court].” (Id. at ^ 5).

While the tracking information provided by Appellant shows that USPS attempted to !.

Ideliver his Notice of Appeal at 1:01 p.m. on December 27th and left notice, it does not show that

delivery was ultimately successful on the 27th. (See D.I. 21, Exh. 1). At most, it indicates the

delivery was “On Time,” with an “Updated Delivery Day” of Tuesday, December 27, 2016. 1

(Id.). ■

V

Nevertheless, under the circumstances of this case, I conclude Appellant’s Notice of

Appeal was timely filed on December 27, 2016. As I understand it, the Bankruptcy Court was E-£
lopen on December 27th, the day on which USPS attempted to deliver Appellant’s Notice of I

Appeal. I cannot explain why, despite the court’s being open that day, USPS was unsuccessful

in delivering the Notice when it attempted to do so at 1:01 p.m. Nor can I explain why the court

extended that rule to pro se individuals, like Appellant, who are not incarcerated. Thus, 
Appellant’s reliance on the “mailbox rule” is misplaced. The rule does not apply in this case.

7 Appellant represents that he spoke with the manager at the U.S. Post Office in 
Mesquite, Texas, who “showed [him] the computer screen, and pointed out that the item was 
delivered at 3:36 pm on December 27, 2016.” (D.I. 25, Exh. A at f 4).

r
;
lI
iI

6 I
i;
\
6
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clerk did not file Appellant’s Notice of Appeal until December 29, 2016, two days after the
:

attempted delivery. However, given that, based upon Appellant’s representations, notice was left 

with the Bankruptcy Court clerk’s office8 on the 27th and the Notice of Appeal was delivered to
;

the court’s mail receptacle that same day, I think the Notice was effectively “filed” with the clerk !:

within the prescribed time period. Thus, I find the Court has jurisdiction over this appeal.
;■

B. Bankruptcy Court’s Order Disallowing Appellant’s Proof of Claim i

Having concluded the Court has jurisdiction over this appeal, 1 now consider whether the

Bankruptcy Court erred in sustaining Debtors’ objection to Appellant’s proof of claim.

“The burden of proof for claims brought in the bankruptcy court.. . rests on different

Iparties at different times.” In re Allegheny Int 7, Inc., 954 F.2d 167, 173 (3d Cir. 1992). First, i
i

the claimant must allege facts sufficient to support his claim. Id. A properly filed proof of claim

i

i
is considered “prima facie evidence of the validity and amount of the claim.” Fed. R. Bankr. P.

t3001(f). “In other words, a claim that alleges facts sufficient to support a legal liability to the

claimant satisfies the claimant’s initial obligation to go forward.” Allegheny, 954 F.2d at 173.

“The burden of going forward then shifts to the objector to produce evidence sufficient to negate

the prima facie validity of the filed claim.... In practice, the objector must produce evidence

which, if believed, would refute at least one of the allegations that is essential to the claim’s legal

sufficiency.” Id. at 173-74. If the objector meets this burden, “the burden reverts to the

claimant to prove the validity of the claim by a preponderance of the evidence.... The burden of i*
persuasion is always on the claimant.” Id. at 174.

I
l
|
I

8 I note that while the USPS tracking information indicates a notice was left, it does not 
indicate where exactly that notice was left.

tr

I7
I
f:
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;
Section 101 (5)(A) of the Bankruptcy Code defines a “claim” as a “right to payment.” 11

U.S.C. § 101(5)(A). “[A] right to payment... is nothing more nor less than an enforceable

obligation.” Cohen v. de la Cruz, 523 U.S. 213, 218 (1998).

Appellant’s primary argument on appeal seems to be that his claim is valid because he :

held the bonds when Debtors filed for relief under Chapter 11, and by selling the bonds at

seventy-five cents on the dollar, he properly mitigated his damages pursuant to Texas law. (See

generally D.I. 16). As support, Appellant cites various cases involving securities law violations

and the doctrine of mitigation of damages.

rThe first part of Appellant’s argument, related to Appellant’s holding the bonds at the
l

time Debtors filed for Chapter 11 relief, is misplaced.

“[A] security is of course transferred by its sale.” Jndep. Inv 'r Protective League v.

Saunders, 64 F.R.D. 564, 572 (E.D. Pa. 1974). Thus, once Appellant sold his TXU bonds, he no f
;longer had a right to payment. Cf Matter ofW. T. Grant Co., 4 B.R. 53, 77 (Bankr. S.D.N.Y.
;

1980) (noting “post-bankruptcy purchasers of debt securities of an entity in bankruptcy obtain
E

allowable claims equal to the face amount of such securities”). In other words, by the time

Appellant filed his proof of claim in the Bankruptcy Court, he no longer had an enforceable
:

obligation against Debtors. It does not matter that Appellant held the bonds at the time Debtors

!filed petitions for relief under Chapter 11.
f.Further, while “the causes of action belonging to a prior holder do not pass with the r

transfer of [a] security,” Saunders, 64 F.R.D. at 572, Appellant has not shown he has a cause of lk
action against Debtors. All the cases to which Appellant cites for the proposition that “claims for i:

violations of securities laws do not automatically travel with the security upon its sale” (D.I. 19 rSat 7), are inapposite. As Appellant acknowledges, those cases involved causes of action arising It
f.r

8 ■■

i.

(

*■
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;;
r

k
r.out of securities law violations. Appellant has not alleged any violation of securities law or other
:

wrongdoing by Debtors in this case. Appellant cites no authority, and I am unaware of any, to ;

support his position that he is entitled to damages because he sold his Series R bonds at a loss.

Appellant’s mitigation of damages argument fares no better. Because Appellant is not

entitled to damages, the doctrine of mitigation of damages does not apply. i

Again, all the cases to which Appellant cites are inapposite. In particular, Appellant cites 

various cases for the proposition that “[a] non-breaching party in bankruptcy litigation has a duty 

to mitigate the damages resulting from breach.”9 (D.I. 16 at 15). None of those cases, however, 

involved the purchase and sale of securities. Rather, they involved a non-breaching party’s duty 

to mitigate damages in the context of breach of contract, see, e.g., In re Orion Refining Corp.,

445 B.R. 312 (D. Del. 2011), and termination of a commercial real estate lease, see In re

Highland Superstores, Inc., 154 F.3d 573 (6th Cir. 1998), and a debtor’s duty to mitigate

damages, see, e.g., In re Oksentowicz, 324 B.R. 628 (Bankr. E.D. Mich. 2005). While I do not

disagree with Appellant that, under certain circumstances, a claimant in bankruptcy litigation

may have a duty to mitigate damages, none of those circumstances apply in this case.

Thus, Appellant failed to meet his burden to show he has a valid claim. At the time

Appellant filed his proof of claim, he no longer held the bonds and thus had no right to payment.

Accordingly, the Bankruptcy Court did not err in sustaining Debtors’ objection to Appellant’s

proof of claim.

;■

!■

1:
i;'

9 Appellant also cites various Texas state court cases related to mitigation of damages. 
(See D.I. 16 at 13-15). At the hearing on Debtors’ objection to Appellant’s proof of claim, there 
seemed to be a dispute as to whether Texas law applies. (See B.D.I. 10393 at 66:13-18). I need 
not decide whether it applies, however. Even if Texas law applied, it would not change the 
outcome in this case.

9
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V

IV. CONCLUSION

For the foregoing reasons, the Bankruptcy Court’s December 13, 2016 Order disallowing

Appellant’s proof of claim is AFFIRMED.

An appropriate order will be entered.

E

£

=■

&
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1
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 18-2239

In re: ENERGY FUTURE HOLDINGS CORP. 
a/k/a TXU Corp. a/k/a TXU Corp a/k/a Texas Utilities, et al.,

Debtors

WAYNE ENGLISH, 
Appellant

(D. Del. No. l-16-cv-01331)

SUR PETITION FOR PANEL REHEARING

Present: KRAUSE, SCIRICA, and NYGAARD, Circuit Judges

The petition for rehearing filed by appellant in the above-entitled case having been

submitted to the judges who participated in the decision of this Court, it is hereby

ORDERED that the petition for rehearing by the panel is denied.

BY THE COURT,

s/ Richard L. Nygaard
Circuit Judge

Dated: November 18, 2019 
CLW/cc: Mr. Wayne English

Mark E. McKane, Esq.
Jason M. Madron, Esq. 
Daniel J. DeFranceschi, Esq. faPPEAfPXi. C


