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In this appeal, we consider whether the imposition of a séntence below the statutory

minimum renders the judgmént void ab initio or merély voidable. !
[. BACKGROUND AND MATERIAL PROCEEDINGS BELOW

In 2007, Audrel Jack Watson, Jr. was .cdnvicted on Alford pleas to several offenses,
including four counts of using a firearm in the commission of a felony, in violation of Code §
18.2-53.1. The circuit court sentenced him to a term of three years” imprisonment for each
count, to be served consecutively.

Ten years later, Wafson filed a motion to vaéate three of the four sentences imposed upon :

him as void ab initio. He noted that the statute imposed a mandatory minimum term of five

- years’ imprisonment for any second or subsequent offense. Consequently, he asserted, three of ‘ |

his three-year sentences are void ab initio for being shorter than the statutorily-prescribed five-
- year minimum.
The Commonwealth moved to dismiss Watson’s ‘motion, arguing among other things that

under Smith v. Commonwealth, 195 Va. 297, 300 (1953) and Royster v. Smith, 195 Va. 228, 234

(1953), sentences below the statutory minimum are not void ab initio but only voidable.
- Consequently, it asserted that pursuant to Rule 1:1 Watson’s sentences had become final years

before he filed his motion to vacate. Watson responded that under Rawls v. Comménwealth, 278
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Va 213.(2009),.any _sentence imposed outside a statutorily-prescribed range is void ab_initio.___._. .

The circuit court issued a letter opinion in which it agreed with Watson, relying on ){awls and
Grafmuller v. Commonwealth, 290 Va. 525 (2015). It thereafter entered an order granting i
Watson’s motioﬁ to vacate his sentences and reopening the relevant criminal cases for further
proceedings.

We awarded the Commonwealth this appeal.

II. ANALYSIS

We review lower courts’ interpfetations of our precedents de novo. Hicks v. Mellis, 275
Va. 213,218 (2008).

The Commonwealth asserts that the circuit court erred by ruling that Watson’s sentences
are void ab initio and therefore could be vécated upon his motion a decade later. Rule 1:1 limits
the circuit court’s jurisdiction to 21 days after entry of judgment. Although Rule 1:1 applies
only to voidable judgments, not to void ones, the Commonwealth argues that this Court held in
both Smith, 195 Va. at 300, and Royster, 195 Va. at 234, that a4sentenc.e below the statutory

minimum is only voidable, and the circuit court mistakenly ruled that those holdings had been -

overruled. The Commonwealth argues that in Rawls this Court was limited by the assignments
, : i

of error, which presented the question only of whether a sentence above the statutory maximum

was void ab initio. The.Commonwealth contends that the language in Rawls suggesting that any

sentence outside the statutory range, rather than only the excessive, over-the-range sentence at |

issue in that case, was dictum. ‘

Watson resporids that in Rawls, the Court expressly stated that it was adopting a new rule,
precisely for the purpose of creating uniformity:

Todéy we adopt the following rule that is designed to ensure that all criminal
defendants whose punishments have been fixed in violation of the statutorily
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prescribed ranges_are_treated uniformly_without.speculation.- We-hold-that a

sentence imposed in violation of a prescribed statutory range of punishment is
void ab initio because the character of the judgment was not such as the [c]ourt
had the power to render.

278 Va. at 221 (italics and internal quotation marks omitted). He argues that Smith and Royster
cannot survive that holding, so they were .implicitly overruled. He contends that the Rawls
language was not dictum because the Court unequivocally stated that it was creating a new rule .
'that all extra-range sentences were void, whether too long or too short, so Rule 1:1 does ﬁot
apply.

‘ The Commonwealth replies by reiterating that Smith and Royster are the law of Virginia

until overruled, and Rawls did not overrule them. Under stare decisis, a circuit court lacks power

to rule that this Court has overruled its earlier precedent by implication. i
Watson is correct that our intention when we decided Rawls was to promote uniformity.
However, the disparity we sought to eliminate was not between above-range and below-range

sentences, but in how circuit courts were correcting jury sentences later discovered to be

unlawful.

Rawls was sentenced by a jury that had been erroneously instructed about the sentencing
range for the offense for which he wés convicted, second-degree murder. The sentencing range
at the time of his offense was 5-t0-20 years’ incarceration. Before his trfal, the General
Assembly raised the maximum sentence to 40 yéars. 278 Va. at 215. The circuit court

incorrectly instructed the jury on the newer range, and it imposed a sentence of 25 years’

imprisonment. Rawls later filed a motion to vacate that sentence, noting that it exceeded the
statutory maximum at the time of his offense. The Commonwealth conceded the fact that the

sentence exceeded the statutory range but argued that the court should simply impose the
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superseded.20-year maximum.Rawls argued-that-a-new-sentencing-hearing was required--The

circuit court ruled for the. Commonwealth. Id. at 216-17.

When Rawls appealéd, we surveyed our precedents in which we had considered whethér _
a new sentencing hearing was required after a jury returned an unlawful sentence. We concluded
that those precedents “have not been uniform. In many instances, our jurisprudence requires a
court to speculate regarding how a jury would have fixed a defendant’s punishment had the jury
been properly instructed or had the Jury properly applied a correct instruction.” Id. at 218. That

is the problem we sought to resolve when we held that “a criminal defendant in that situation is

il

* entitled to a new sentencing hearing” so that “all criminal defendants whose punishments have |

e

been fixed in violation of the statutorily prescribed ranges are treated uniformly without any
speculation.” Id. at 221 (emphasis added). In other words, we wanted to stop trial courts from

trying to guess what juries might have done, as they had in some cases but not others, and to

‘instead require that they always conduct a new sentencing hearing with a new jury.

- The Court censidered a similar issue in Grafinuller. In that case, the defendant pled

guilty to two counts of child sex offenses and was sentenced by a judge, not a jury. The offenses:

had five-year statutory maximums but the court sentenced him to 10 years’ imprisonment on

each. He moved for a new sentencing hearing but the court instead modified his sentences by

reducing solely the amount of time it had suspended, leaving him the same duration of active
incarceration. 290 Va. at 527-28.

The defendant appealed and we reversed, applying Rawls. We ruled that Rawls was

“purposefully broad.” We noted that our “holding was not limited to cases in which the jury
imposed a sentence in excess of the statutory maximum.” Id. at 530. “The requirement [for a

new .sentencing hearing] was announced to ensure that all criminal defendants whose
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punishments-h ave-be—en—ﬁxed—in—v—ieIation-of—the-sta-tuter-i-ly—presc—r—ibed ranges-are-treated—— — ———d-m e -

;
uniformly.” Id. (internal quotation marks omitted) (emphasis omitted). We therefore held that ;
the distinc;.i;n bétween 'sentencing error by a jury or by a judge was one without a diffg;ence in |
that context. Id. at 530-31.

Consequently, the issue that Watson raises in this case was not raised in either Rawlsvor
Grafinuller. In each of those cases, the Commonwealth agréed that the respective sentences
were void, because they were too long. Grafmuller, 290 Va. at 528; Rawls, 278 Va. at 216.
While the language we used when we decided them was intended to be broad, our decisions were !
nevertheless restricted to the legal question in dispute. Specifically, when the judge or jury I
ifnposing senfence exceeds the discretion conferred by the legislature when it enacted a statutory | _
range, see Alston v. Commonwedlth, 274 Va. 759, 771-72 (2007) (deséribing ;[he imposition of a '
sentence With_in a statutory raﬁge as an act of discretion), may the trial judge simply impose a
new sentence withput brdering’ a new hearing? Theréfores we today clarify that our holdings in v

Rawls and Grafmuller are limited to such cases, and the answer to the question raised in them is

" no. In other words, when (1) the General Assembly has prescribed a statutory range of sentences

for an offense, and (2) a sentence is challenged at a procedurally permissible time as lying
outside that range, then (3) the trial court must conduct a new sentencing hearing fo permit the
|
senitencing entity, whether judge or jury, to impose a lawful sentence. Whether the judgment is
|

void or voidable determines the “procedurally permissible time.”

In light of this clarification of Rawls and Grafinuller, it is clear that those cases.did not

overrule Smith and Roystef,* which dealt squarely with the legal question Watson raises here. '

* As we noted in Clark v. Virginia Dep't of State Police, 292 Va. 725, 735-36 (2016), the

Supreme Court of the United States discourages-lower courts from concluding that its “‘more .
recent cases have, by implication, overruled an earlier precedent.”” (Quoting Agostini v. Felion,
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-~ —While-it-is-undoubtedly-error-to-sentence-a-defendant to a term-of-imprisenment-shorter-than-that—-- ——- -~

authorized by the General Assembly, such error renders the judgment merely voidable, not void.
Royster, 195 Va. at 234-35 (internal quotation marks omitted). We were not unaware when we
decided Smith and Royster that a sentence to a term longer than authorized by the General

Assembly was, by contrast, void. To the contrary, in Smith, 195 Va. at 299, we cited and

- discussed Crutchfield v. Commonwealth, 187 Va. 291, 297-98 (1948), a case in which we agreed

with a trial court that a sentence in excess of the statutory maximum was a nullity but held that
the appropriate remedy was only a new sentence, not a new trial.
The legal justification for treating a sentence to a term of imprisonment shorter than the

term prescribed by law as voidable, but one longer than the term-so prescr1bed as void ab initio is

rooted deeply in the law. The Magna Carta of King John famously provided that “[n]Jo free man |

shall be seized or imprisoned . . . except . . . by the law of the land.” Magna Carta, ch. 39,
reprinted in British Library, Magna Carta: Law, Liberty, Legacy 267 (Claire Breay & Julian
Harrison eds. 2015). But we need not dig so deep in this case because it is clear that once a court

has imposed the greatest sentence that the legislature has authorized, the court has exhausted all

~

its power to punish and “its further exercise [i]s prohibited.” Ex parte Lange, 85 U.S. 163, 176

(1873). Thus, any excessive sentence is void “because the power to render any further judgment |

- did not exist.” Id. The reverse i$ not true. A sentence for less than what the legislature has

allowed is merely legal error, and when a court has power to render a judgment, it has the power

521 US. 203,237 (1997)). We echo the sentiment and, like that Court, direct that “‘if a

precedent of this Court has direct application in a case, yet appears to rest on reasons rejected in -
some other line of decisions, lower courts should follow the case which directly controls, leaving
to this Court the prerogative of overruling its own de01510ns *” Id. (quoting Agostini, 521 U.S. at

- 237 (alteration omitted)).
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render-an-erroneous-one—E-g~White-v-State-exrel-Johnson;-37-50.2d-580,-581-(Fla.--1948);-Jn - - oe ———
re Bourke’s Estate, 156 P.2d 501, 505 (Kan. 1945).
1. CONCLUSION
For the reasons set forth abbve, we coﬁclude that the circuit court erred by ruling that
Rawls or Grafmuller overruled Royster and Smith and Wa_tson’sierroneous sentences were void
ab initio. The court therefore lacked jurisdiction under Rule 1:1 to consider his motion to vacate

his sentences. Accordingly, we will vacate its judgment granting that motion and reopening the
|
i

associated criminal cases.

Vacated.
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In this apbeal, we consi.der whether a felon has ﬁt_qr_‘xging to move to.vacate the sentences

of other felons as. void ab initio.
I. BACKGROUND AND MATERIAL PROCEEDINGS BELOW

In 2007, Audrel Jack Watson, Jr. was convicted on Alford pleas to se_:veral offenses,
including four counts of using a firearm in the commission of a felony, in yiolation of Code §
18.2-53.1. The circuit court sentenced him to a term of three years’ impri‘s.onment for each
count, to be served consecutively.

Ten years later, Watson filed a motion to vacate as {foid 30 sentences imposed by the

. court upon 12 felons for violations of Code § 18.2-53.1, including three of the four sentences i

imposed upon him.” Twenty-eight of the challenged sentences were for terms of three years’
imprisonment, one was for two years’ imprisonment, and one was for five years’ imprisonment
with four years suspended. He asserted that all of the defendants had, like him, been convicted

of multiple violations of the statute. He also noted that the statute imposed a mandatory

minimum term of five years’ imprisonment for any second or subsequent offense. Consequently,

he argued, each of the challenged sentences is void ab initio for being shorter than the statutorily-

prescribed five-year minimum.

* Watson did n\ot join any of the 11 other felons as parties.
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The Commonwealth moved to dismiss Watson’s motion, arguing among other things that .

he lacked standing to challenge the other felons’ sentences. Watson responded that, under our
precedents, a judgment that is void ab initio may be challenged “by all persons, anywhere, at any .
time, or in aﬁy manner.” Singh v. Mooney, 261 Va. 48, 52 (2001) (internal quotation marks
omitted). The court issued a letter opinion in which it ruled that a person must establish standing
even when challehging a judgment as void ab initio.

Watson filed motions to reconsider arguir;g that under our decision in Virginian-Pilot
Media Cos., LLC v. Dow Jones & Co., Inc., 280 Va. 464, 470 (2010) (plurality opinion), tﬁe
_dbctrine of sfanding is “not relevant to the inquiry whether an order was entered by a court that
lacked jurisdiction of the ofder's subject matter.” The Commof\xwealth responded by arguing |
among other things thét Virginidn-Pilot Media was distinguishable because circuit courts have
subject-matter jurisdiction. under Code § 17.1-513 to try felonies and to impose sentence upon
conviction. The c-ourt issued a second letter opinion adopting the Commonwealth’s argument. It |
thereafter entered an order denying Watson’s motion to vacate the 11 other felons’ sentences.

We awarded Watson this appeal.

Il. ANALYSIS
Questions of standing are questions of law that we review de novo. Kelley v. Stamos, 285

Va. 68, 73 (2013).

Watson asserts that the circuit court erred by ruling that he lacked standing to move to

vacate the 11 other felons’ sentences. He argues that after this Court’s decision in Virginian- i
- A e |
' : : ‘

Pilot Media, standing is not relevant in an attack upon a void judgment. This Court has
repeatedly said that a judgment may be challenged collaterally by any one, in any place, at any

time, and even by a court sua sponte. E.g., Singh, 261 Va. at 52.
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The Commonwealth argues that the circuit court correctly ruled.that Watson Jacks—

| |

| |
!

i

I

standing to challenge the other felons’ sentences. Under Evans v. Smyth-Wythé Airport Comm’n,
255 Va. 69, 73 (1998), a judgment may be void ab initio if (1) it was procured by fraud, (2) the
court lacked subject-matter jurisdi;:tion, (3) the court lacked jurisdiction over the parties, (4) the
judgment is of a character that the courf lacked power to render, or (5) the court adopted an
unlawful procedure. It contends that the tuling in Virginian-Pilot Media that standing was
irrelevant was linﬁted only to judgments .VQid ab initio for the second Evans reason—i.e.,.
because the court lacked subject-matter jurisdiction. Here, circuit courts do have subject-matter

jurisdiction to render judgments imposing sentences upon felony convictions.

Watson replies that a void judgment is void regardless of which of the five Evans reasons :

- makes it void, and that Virginian-Pilot Media applies to them all. He argues that the reason for

the ruling in Virginian-Pilot Media that standing is irrelevant in a challenge to a void judgment is

that such a judgment is a nullity. Further, even if we determine that he lacks standing, we may

still set aside a void judgment sua sponte, as noted in Virginian-Pilot Media.

A close reading of Virginian-Pilot Media reveals that, for both factual and procedural

reasons, it does not apply here. In that case, Dow Jones & Co., Inc., the publisher of the Wall
Street Journal, filed an ex parte petition ostensibly under Code § 8.01-324 asserting that its

periodical met the statute’s reqﬁirements for publishing legal notices in the City of Virginia:

‘Beach and seeking the entry of an order granting it authority to.do so. After the circuit court

entered such an order, the publisher of the Virginian-Pilot moved to intervene and to set it aside

- 67.

for lack of subject-matter jurisdiction. The circuit court heard argument and ruled that it had

subject-matter jurisdiction to-enter the order and denied the motion to intervene. 280 Va. at 466-
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We_awarded the_publisher of the.Virginian-Pilot-an.appeal, which resulted-in-an

uncharacteristically fragmented decision. Three members of the Court joined a plurality opinion .
holding that the circuit court lacked subject-matter jurisdiction to enter the order and, using the

language Watson relies on here, that they did not need to reach the issue of whether the circuit

court erred by denying the motion to intervene because orders entered by a court without subject- [

matter jurisdiction are nullities, so the question of standing was irrelevant. Id. at 469-70
(p}lurality opiniqn).

| Two members of the Court strongly dissented because they viewed the standing question
to be vdispositive. In their view the publisher of the Virginian—Pilot did not have it. Id. at 470-71 .
(Lemons, J., dissentiné). Two other members of the Court concurred in the reéult because, while
the publisher of the Virginian-Pilot lacked standing to intervene, Dow Jones & Co. lacked |

standing to seek the underlying order in the first place and the circuit court lacked subject-matter

. , ‘ !
jurisdiction to enter it. Consequently, the voidness of the order was manifest, and the failure to

vacate it would “make this Court accomplice to a lower court's exércise of jurisdiction contrary

to the constraints constitutionally placed on thejudicial branch by the legislative.” Id. at 478-79
(Mims, J., concurring).
This review of Virginian-Pilot Media highlights three observations. First, no majority of

this Court has ever held that standing is irrelevant when a judgment is challenged as void ab

initio, regardless of the Evans basis for the alleged voidness. ' [

Second, even the plurality _gp_in_ion'in Virginian-Pilot Media limited its application to f

‘judgments challenged as void for lack of subject-matter jurisdiction. Subject-matter jurisdiction

is unique. It “cannot be waived or conferred on the court by agreement of the parties”; a defect

in it “cannot be cured by reissuance of process, passage of time, or pleading amendment”; “a
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court always.has jurisdiction_to_determine.whetherit-has subject.matter Aj‘u.r.isd,ict.ioni;-a.hdi.the.__ﬁ__._._.‘.. .
lgck of subject matter jurisdiction can be raised at any time in the prbceedings, even for the first
time on appeal by the court sua sponte.” Morrison v. Bestler, 239 Va. 166, 169;70 (1990). In
sh.ort, subject-matter jurisdiction is the paramount consideration in assessing whether a court has
authority to enter judgment, and a judgment will always be void without .it. And because the
question of éubject-matterjurisdiction is a question of law, Gray v. Binder, 294 Va. 268, 275
(2017), it requires né factual development or evidentiary record to consider.

Third, although it was not expressly addressed in any of the opinions in Virginian-Pilot
Media, that appeal was properly before the Coﬁrt because the publisher of the Virginian-Pilot
was aggrieved by the circuit court’s denial of its motion to intervene. See Eads v. Clark, 272 Va.
192, 195-97 (2006) (affirming in an appeal from the denial of a motion_to intervene and ruliﬁg
that the Court therefore could not reach assighments of error challenging the merits); Mattaponi
Indian Tribe v. Virginia Marine Res. Comﬁ 'n, 45 Va. App. 208,214 n.3 (2005) (noting that a
party denied leave to interv_ené may appeal on that issue, but not én the merits of thé case

because it was not made a pafty); see also City of Cleveland v. Ohio, 508 F.3d 827, 837 (6th Cir.

2007) (noting that the general rule is that a party unsuccessfully seeking to intervene may appeal
only from the order denying intervention); 7C Charles Alan Wright et al., Federal Practice and
Procedure § 1923 (3d ed. 2019) (noting that one who seeks to intervene may appeal from denial).

“We did not reach out and pluck th[e] case from thin air.” Virginian-Pilot Media, 280 Va. at 479 .

(Mims, J., concurring). Thus, as obliquely referenced in both the plurality and concurring
opinions, the Court had the authority to vacate the circuit court’s order as void sua sponte. Id. at

469-70 (plurality opinion); id. at 479 (Mims, J., concufring).
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In_view of these limitations on the scope-of the plurality opinion in.Virginian-Pilot - T

k
Media, we will not hold today what four members of the Court declined to hold in that case— |

i.e., that standing is wholly irrelevant when a judgment is challenged as void ab initio because of
a lack of subject-matter. Jurisdiction. And, because we agree with the Commonwealth that circuit
courts have subject-matter jurisdiction to try, convict, and impose sentence for all felonies,
Porter v. Commonwealth, 276 Va. 203, 229 (2008), we will not expand Virginian-Pilot Media to
hold what no member of the Court articulated in that case—i.e., that standing is irrelevant when
a judgment is challenged as void for any of the other four Evans bases.

Anticipating the possibility that we would decline to extend the plurality opinion in |
Virginian-Pilot Média t.ov this case, Watson also asks, now that we have taken up hi.s appeal from
the circuit court’s ruling that he lacked standing, that we avail oﬁrselves of the opportunity to
declare the othér felons’ sentences void sua sponte.. We will not. The other felons are
unduestionably necessary parties to an action to declare their sentences void, which,' if

successful, would result in the im'positio'n of new sentences. See Graves v. Commonwealth, 294

“All persons interested in the subject matter of a suit and to be affected by its results are
hecessary parties.” Michael E. Siska Revocable Tr. v. Milestone Dev., LLC, 282 Va. 169, 173
(2011) (intemal -quotation marks and alteration omitted). The Court may note the failure to join

a necessary party sua sponte. Snavely v. Pickle, 70 Va. 27,42 (1877). When faced with the

absence of a necessary party, courts have discretion to continue with the existing parties. Marble
Techs., Inc. v. Mallon, 290 Va. 27, 32 (2015) (citing Milestone Development, 282 Va. at 176-81)." :
However, in light of the possible due process concerns that may arise if the 11 other felons’

sentences are void and they need to be resentenced, see United States v. Lundien, 769 F.2d 981,
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S ___~.M,9,Sj“(4.th, Cir. 1985) (opining that “due_process-may.also-be_denied when [even.a statutorily. . ... o
invalid] sentence is enhanced after the defendant has served so much of his sentence that his |
expectations as to its finality have crystallized and it would be fundamentélly unfair to defeat :
them”), we decline to exercise that discretion here. Conséquently, we will not even consider in |
this case whether the other felons' sentences are void.
I11. CONCLUSION
For the reasons set forth above, we conclude that the circuit court correctly ruled that

Watson lacked standing to challenge the other felons’ sentences. We therefore affirm. .

Affirmed.
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Audrel Watson Jr. #1201662
1821 Estaline Valley Road
Craigsville, Virginia 24430

Michael T. Judge, Esquire
Office of the Attorney General
202 N. Ninth Street
Richmond, Virginia 23219

Re: Audrel Watson Jr. v. Commonwealth (CL17-3815)
Dear Mr. Watson and Mr. Judge

This matter is before the Court on (1) a Motion for Reconsideration on the issue of
standing, filed by the Pétitioner, Audrel Watson, (2) Mr. Watson’s motion to withdraw his guilty
plea, and (3) the Commonwealth’s Motion for Reconsideration on the issue of voidability. The
Court directed that all filings in response to these motions be made on or before April 10, and
any reply be made by April 17, 2018.

The Court accordingly has received and reviewed Mr. Watson’s Brief in Opposition to
the Commonwealth’s Motion for Reconsideration, the Commonwealth’s Reply, Mr. Watson’s
Response to Reply, as well as a number of other letters and filings made by Mr. Watson.

Mr. Watson has also filed a document entitled an “Addendum of Evidence” on May 2,
2018 and a Clarification of Motion on May 4, 2018. Because these filings fell outside the time
limits established by the Court, the Court will not address them. However, even if these
documents were timely filed, they are insufficient to warrant a result different than that reached
by the Court on the issues before it.

1. Motion for Reconsideration on the Issue of Standing

Mr. Watson argues that at each sentencing where this Court sentenced a defendant below
the statutory minimum, the Court lacked subject matter jurisdiction, and therefore the sentences
can be attacked by anyone, regardless of the traditional notions of standing. The Commonwealth
argues that the Court did have subject matter jurisdiction, even if the order was void for other
reasons, and thus Watson’s lack of standing undercuts his motion. The Court finds that the
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position of the Commonwealth, explained in their briefings of this issue, has merit and prevails.
The motion to reconsider will be denied.

2. Watson’s Motions to Withdraw His Guilty Plea

‘Mr. Watson also seeks to withdraw his guilty plea to each of his charges, not just the
charges for which he received a sentence below the statutory minimum. This request will be
denied because Mr. Watson cannot withdraw his guilty plea in this, a civil case.

3. The Commonwealth’s Motion for Reconsideration

In the Attorney General’s Motion for Reconsideration filed on behalf of the
Commonwealth, six arguments are raised seeking the Court to conclude that the 1953 decisions
of Smith v. Commonwealth, 195 Va. 297 (1953) and Royster v. Smith, 195 Va. 228 (1953)
control, despite the Supreme Court’s recent decisions in Rawls v. Commonwealth, 278 Va. 213
(2009) and Grafmuller v. Commonwealth, 290 Va. 525 (2015).

a. Stare Decisis

The Commonwealth first urges the Court to recognize the importance of stare decisis and
to make decisions only concerning the state of the law as it is currently, not what the Court
believes the appellate courts will do in the future. The Court, of course, agrees with this
assessment. It is also true that only the Virginia Supreme Court can overrule its decisions. The
issue, here, is not whether to follow stare decisis, but which precedents are controlling and need
to be followed.

If Rawls and Grafimuller imposed a new rule, directly overruling Royster, Smith, and any
other case not in conformity with the rule announced in Rawls, then these recent cases are
binding on the Court. The authority of the Court of Appeals in interpreting this new rule (such as
Greer, which directly held that Rawls applies to sentences that are below the statutory minimum)
is also binding on this Court.

b. How Narrowly to Read Rawls and Grafmuller

Next, the Commonwealth argues that Rawls and Grafmuller should be read very
narrowly. The Commonwealth notes that although the language of the rule in these cases dealt
with sentences outside the statutory range, the assignments of error and the particular facts
addressed in Rawls and Grafmuller were dealing with situations where the sentences were above, |

not below, the statutory limits. ’
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Rawls and Grafmuller did deal with situations where sentences were higher than the
statutes allowed. However, there is no indication that these cases should be narrowly confined to
their facts. As noted in the original opinion letter, the language employed by Rawls and
Grafmuller is uncommonly broad and indicative of the Supreme Court’s intention to create a
new rule to guide future decisions, even beyond the particular facts of those cases. The Court did
not list by name each of the cases it was overruling, but it did note displeasure with its previous
decisions which displayed a lack of “uniformity” in “determining whether a defendant, who
received an improper sentence, was entitled to a new sentencing hearing.” Rawls v.
Commonwealth, 278 Va. 213, 220 (2009).

The Court then announced:

Today we adopt the following rule that is designed to ensure that all criminal
defendants whose punishments have been fixed in violation of the statutorily
prescribed ranges are treated uniformly without any speculation. We hold that a
sentence imposed in violation of a prescribed statutory range of punishment is
void ab initio because “the character of the judgment was not such as the [Clourt
had the power to render.”

Id. at 221.

In Grafmuller v. Commonwealth, 290 Va. 525, 529 (2015), the Court had opportunity to
consider a similar argument by the Commonwealth to view Rawls narrowly. The Commonwealth
argued that the rule in Rawls should be confined to sentences from jury trials, since the particular
facts of Rawls and part of the reasoning dealt with preventing court speculation regarding how a
jury would sentence the defendant.

The Court noted that “[d]espite the clarity of our holding in Rawls, we are now invited to
create an exception.” Id. at 530. The Court rejected that invitation:

Our holding in Rawls was purposefully broad. We intended to end both
the lack of uniformity in our jurisprudence and the speculation about what
sentence would have been imposed had the sentencer not been mistaken about the
maximum punishment provided by law. /d. at 221. Although the cases we
discussed in Rawls each involved a jury sentence, our holding was not limited to
cases in which the jury imposed a sentence in excess of the statutory maximum.
The requirement was announced “to ensure that a// criminal defendants whose
punishments have been fixed in violation of the statutorily prescribed ranges are
treated uniformly.” Id. (emphasis added). We decline the invitation presented by
this case to create an exception to this doctrine for defendants who were
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sentenced by a judge rather than a jury. Such an exception would re-introduce to
this area of the law both a lack of uniformity and a need for speculation as to what
the sentence would have been if the sentencer had not misapprehended the
statutory maximum.

Id. at 530-31.

Applying the logic of Grafinuller, the rule in Rawls should be interpreted and
followed as written, not strictly confined to its facts. The Supreme Court chose to rule
that sentences are void when “in violation of a prescribed statutory range of punishment”
rather than only when “in excess,” the Court must follow this binding precedent.

c. Inference from the General Assembly’s Amendment of § 19.2-398.

Next, the Commonwealth makes the argument that because the General Assembly
created a statutory mechanism in Section 19.2-398(C) for the Commonwealth to challenge
sentences below the statutory minimum, that the General Assembly must have considered these
decisions not to be void ab initio. If they were already void ab initio, it would be unnecessary to
have such a provision. And, as the Commonwealth argues, it is presumed that the General
Assembly knows the law and that a “substantive change in law [is] intended by an amendment to
an existing statute.” Commonwealth’s Reply 3 n.2 (quoting Commonwealth v. Bruhn, 264 Va.
597, 602 (2002)).

This argument is persuasive for the proposition that at the time the amendment was
added, it was intended to make a change in the law. Thus, the amendment may imply that
sentences below the statutory range were not void ab initio when it was passed. However, this
amendment was passed in 2002. See 2002 Va. ALS 611. This statute says nothing about the
General Assembly’s opinion of the law on this subject post Rawls, which was decided in 2009.
Thus, this argument also fails to show that the Court should reconsider its reliance on Rawls,
Grafmuller, and Greer.

d. The Commonwealth Asserts the Propositions in Greer Are Dicta

The Commonwealth argues that Greer cannot be relied upon because its ruling, that a
sentence imposed below the statutory minimum was void ab initio, was unnecessary to reach the
conclusion.

In Greer, the Court of Appeals ruled that “the jury’s sentence of two years was unlawful
and the trial court’s imposition of that sentence was void ab initio.” Commonwealth v. Greer, 63
Va. App. 561, 579 (2014). '
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The Commonwealth argues that since the Commonwealth had the right to appeal by
statute in Section 19.2-398(C), the Court of Appeals did not need to decide whether the sentence
was void, only whether the sentence was in error.

However, it appears that the Court of Appeals decided it was necessary to determine how
to characterize the imposed sentence in order to decide what to instruct on remand. In that case
the Commonwealth had argued that in the interests of judicial economy, the court should simply
order that the five year sentence be imposed without impaneling a new jury. Looking to Rawls,
the Court of Appeals decided that the rule in Rawls applied, therefore, the sentence in violation
of the statute was void ab initio and the proper remedy was to remand with instructions to
impanel a new jury to impose the five year required sentence.

Assuming that the Commonwealth is correct in arguing that the Court of Appeals could
have ruled differently to correct the same error, it is very clear what the Court of Appeals did
hold, and that is what is binding upon the circuit court.

The defendant correctly argues that the facts in J. K. Rawls are distinguishable
from those in his case. Rawls' sentence was above, rather than below, the
statutorily prescribed range, and the sentencing error in J K. Rawls resulted from
faulty jury instructions rather than the jury's disregard of proper instructions. /d. at
215-16. Despite these differences, however, the “common law rule of
jurisprudence” set out by the Supreme Court was not limited to the facts of that
case. Id. at 221. Its holding expressly applies to a jury's disregard of "correct
instructions.” Id. It also expressly applies to “all criminal defendants whose
punishments have been fixed in violation of the statutorily prescribed ranges.” Id.
(emphasis added). It therefore implicitly, and logically, includes both those whose
sentences are above the statutory range and those whose sentences are below it.

Id. at 57677 (emphasis added).

e. The Commonwealth Asserts Smith and Royster are still Controlling

The Commonwealth continues by asserting that the 1953 cases should be considered the
controlling authority on this issue. This argument is the counterpart of its arguments that Rawls,
Grafmuller, and Greer should be viewed narrowly and applied only to their facts.

The Commonwealth argues “if the Supreme Court of Virginia had wanted to overrule or
otherwise limit Smith v. Commonwealth or Royster v. Smith, it had the opportunity to do so in
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recent opinions” citing Jones v. Commonwealth and Rawls itself, both of which reference
Royster. Commonwealth’s Mot. for Recons. 4 n.1.

The problem with this view is that Rawls announced a new rule on this subject
(reinforced by Grafinuller) and overruled previous cases in contradiction to that new rule.
Further, a review of the cases citing to the 1953 cases shows a consistent understanding among
the appellate courts that Rawls supersedes Royster and Smith.

Smith has never been cited by the Court of Appeals or Virginia Supreme Court since the
Rawls opinion. Royster has been cited five times since Rawls, but always in the context of noting
Rawls as the leading authority and never in a way to suggest that Royster’s holding on
voidability survives the rule in Rawls. See Jones v. Commonwealth, 293 Va. 29, 49 (2017); Roy
v. Commonwealth, No. 1827-13-4, 2015 Va. App. LEXIS 15, at *10 (Jan. 20, 2015); McClease
v. Commonwealth, No. 2209-13-1, 2014 Va. App. LEXIS 358, at *10 (Ct. App. Oct. 28, 2014);
Bradley v. Commonwealth, No. 1194-12-2,2013 Va. App. LEXIS 168, at *4 (June 4, 2013);
Daugherty v. Commonwealth, No. 0297-11-3, 2011 Va. App. LEXIS 326, at *5 (Nov. 1, 2011).

f. A Final Order, Signed by Judge Albertson, Following Smith and Royster.

Finally, the Commonwealth relies upon an order, asked for by Michael T. Judge and
signed by Judge Albertson in March of 2017. That matter concerned a petition by Andrey
Pinkevich, that his 215 year sentence be declared void ab initio because the court failed to
sentence him to a sufficient period of post-release supervision according to Code § 19.2-
295.2(A). Pinkevich also sought to have some of his sentences run concurrently.

Pinkevich argued that his case was analogous to Rawls. The court rejected this argument
and granted the Attorney General’s Motion to Dismiss and denied Pinkevich’s Motion to Vacate.
Judge Albertson signed the Final Order containing language similar to the Final Order proposed
in this case, such as a holding that “[a] sentence imposed below the statutory minimum permitted
by law, however, is voidable, not void” citing Smith and Royster. However, this case before the
Court deals with actual mandatory active sentences, not merely post-release supervision.
Moreover, this Court considers itself bound by the Virginia Supreme Court and Court of Appeals
authority that a sentence falling outside the statutory range is void.

Conclusion

The Court will continue to follow what it believes is the relevant Supreme Court
authority on this issue. Accordingly, the Court will deny each party’s motions for
reconsideration, will deny Mr. Watson’s motion to withdraw his guilty plea, and will maintain its
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original ruling. An order to this effect is attached hereto. All objections previously made are
preserved.

Very truly yours,

Wu

Thomas J. Wilson, IV, Judge

TIW/dmh

CC: Court file

CC: Marsha L. Garst, Esquire, Commonwealth’s Attorney — VIA Courthouse box
CC: Robert S. Hahn, Esquire — VIA Courthouse box

- %
QPRI SONLAE
Bol




Rec,‘clr 5 ] ®

VIRGI'DﬁA: IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY

AUDREL JACK WATSON, JR,,
Petitioner,

v. ' Case No. CL17-3815

COMMONWEALTH OF VIRGINIA,
Respondent ' . s

FINAL ORDER

This Court previously issued a letter opinion in this case dated March 12, 2018,
addressing the issues raised. Thereafter each party filed a motion for reconsideration of the
rulings averse to their positions, and Mr. Watson filed a motion to withdraw his guilty pleasina
criminal case which led to the present litigation. This Court issued a letter opinion dated May 11,
2018, addressing the motions for reconsideration and the motion to withdraw guilty pleas.

It is ADJUDGED AND ORDERED that the letter opinions of March 12, 2018 and May
11, 2018, are made a part of this Order and incorporated verbatim by reference thereto.

It is accordingly ADJUDGED AND ORDERED as follows:
1. Watson’s Motion to vacate the judgments against eleven other inmates, to wit: Anthbny

Dustin McMillian; Jeremy Michael Huddle; Tammy Lynn Traber; Charles Fletcher; Andrey
Pinkevich; Christopher Raye Brown; Jonathan Peter Grattan, III; Michael Wayne Crawford;

‘Terry Allen Riggleman; Luis Flores; and Drakar Lee Rawlings, is hereby DENIED.

2. The Court will GRANT Watson’s Motion to vacate the sentences imposed against him in case
numbers CR07035489-00, CR07035490, and CR07035491, and will hereafter reopen the
criminal case to effect such vacation and for further proceedings. ‘

3. Watson’s motion to withdraw his guilty pleas is DENIED.

Aprr————
o

This is a final Order. All objections previously made by either party as reflected in the
record are preserved. Endorsement hereof is waived. The Clerk shall mail an attested copy hereof

to counsel of record, and to the pro se litigant. '

Entered this 11™ day of May 2018.

W

Judge Thomas J. Wilson, IV

- [ GERTIFY THAT THE DOGUMENT TO WHICH THIS
ﬁm\x &‘ A 2 AUTHENTICATION IS AFFIXED IS A TRUE COPY OF
- ARECORD iN THE ROCKINGHAM GOUNTY CIRCUIT
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PATRICIA L. HARRINGTON, CLERK
SUPREME COURT BUILDING

100 NORTH 9TH STREET, 5TH FLOOR DOUGLAS B. ROBELEN
RICHMOND, VIRGINIA 23219 CHIEF DEPUTY CLERK
(804) 786-225| V/TDD

FAX:.(804) 786-6249 \ \ ﬂﬂ
R

December 20, 2018

Audrel Jack Watson, Jr., Inmate # 1201662
Augusta Correctional Center

1821 Estaline Valley Road

Craigsville, VA 24430

Re:  Audrel Jack Watson, Jr. v. Commonwealth of Virginia
Commonwealth of Virginia v. Audrel Jack Watson, Jr.
Record Nos. 180819 and 180940

Dear Mr. Watson:

The Court has considered your petition for appeal and has determined that one
of the assignments of error should be granted. | have located counsel willing to
represent you in the matter on a pro bono basis, which means that you will not have to
pay the attorneys and the attorneys will be able to put together the documents that
make up the appendix, file the briefs, and present oral argument on your behalf before
the full Court. The attorneys who have agreed to represent you are L. Steven Emmert,
Sykes, Bourdon, Ahern & Levy, P.C., Pembroke Office Park, :5th Fl., 281 Independence
Boulevard, Virginia Beach, VA 23462-2989 and Juli Porto, Blankingship & Keith, P.C.
Suite 300, 4020 University Drive, Fairfax, VA 22030. '

Sincerely yours,

Patricia L. Harrington
Clerk

PLH/th
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0CT 15 2010

VIRGINIA:

JIn the Supreme Cowrt of Virginia feld at the Supreme Cowrt Building in the
City of Richmond on Thuwwsday the 10th day of Octabier, 2019.
Commonwealth of Virginia, Appellant,
against Record No. 180940

Circuit Court No. CLL17-3815

Audrel Jack Watson, Jr., Appellee.
Upon a Petition for Rehearing

On consideration of the petition of the appellee to set aside the judgment rendered

herein on May 30, 2019 and grant a rehearing thereof, the prayer of the said petition is denied.

A Copy,
Teste:
Douglas B. Robelen, Clerk

By: @\Q

Deputy Clerk
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0CT 15 2019

VIRGINIA:

Jn the Supreme Count of Vinginia held at the Supreme Count Building in the
City of Richmond on Ftusday the 10th day of Octobier, 2019.

Audrel Jack Watson, Jr., Appellant,

against Record No. 180819
Circuit Court No. CL17-3815

Commonwealth of Virginia, Appellee.

Upon a Petition for Rehearing

On consideration of the petition of the appellant to set aside the judgment
rendered herein on May 30, 2019 and grant a rehearing thereof, the prayer of the said petition is

denied.

A Copy,
Teste: .

Douglas B. Robelen, Clerk

Deputy Clerk
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