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Before: MOORE, SUTTON, and NALBANDIAN, Circuit Judges.

Douglas Cornell Jackson, a Michigan prisoner proceeding pro se, appeals the district
couft’s dismissal of his civil rights complaint filed pursuant to 42 U.S.C. § 1983. Jackson has also
filéd motions to appoint counsel, to invalidate the district court’s judgment, and to stay
proceedings. This case has been referred to a panel of the court that, upon examination,
unanimously agrees that oral argument is not needed. See Fed. R. App. P. 34(a).

Jackson filed a complaint alleging that Michigan Department of Corrections Direcfor Heidi
Washington, Warden Les Parish, and Law Librarian Berean deprived him of access to the courts;
that Correctional Officer Wayne Janicki sexually assaulted him; that Berean, Janicki,
Quartermaster J. Hensley, and Correctional Officer Stone retaliated against him; that Prison
Counselor Kendra Johnson deprived him of due process; that Correctional Officer Bellinger

interfered with his right to free speech; that Correctional Officer M. Brown falsely alleged that he
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created a disturbance; that Sergeant Victor A. Baker violated his due process rights; that Inspector
Jeffrey Clouse, Deputy Warden Ball, and Deputy Warden Thomas improperly increased his
security classification and placed him in a structured alternative to administrative segregation; and
that Dr. Roger Crompton failed to provide him with requested medical treatment. Jackson sought
monetary damages and injunctive relief. The district court dismissed the complaint without
prejudice as to Janicki, Bellinger, Hensley, Johnson, Brown, Stone, Baker, Clouse, Ball, Thomas,
and Crompton after determining that Jackson’s claims against these defendants did not relate to
the claims against Washington, Parish, and Berean. See Fed. R. Civ. P. 21. The district court then
dismissed Jackson’s remaining claims pursuant to 28 U.S.C. § 1915A for failure to state a claim
upon which relief could be granted.

On appeal, Jackson afgues that the district court erred in dismissing his access-to-the-courts
claims and in determining that the claims against Janicki, Bellinger, Hensley, Johnson, Brown,
Stone, Baker, Clouse, Ball, Thomas, and Crompton were misjoined. To the extent that Jackson
argues that his equal protection rights have been violated, that claim is not properly before this
court because it was not raised before the district court. See United States v. Ellison, 462 F.3d 557,
560 (6th Cir. 2006). Moreover, Jackson has waived review of any claims that he raised in the
district court but did not raise in his appellate brief. See.Agema v City of Allegan, 826 F.3d 326,
331 (6th Cir. 2016). |

We review de novo a district court’s dismissal of a complaint under 28 U.S.C.
§8 1915(e)(2) and 1915A. Thomas v. Eby, 481 F.3d 434, 437 (6th Cir. 2007). To avoid dismissal
for failure te state a claim, “a complaint must contain sufficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). In order for a prisoner to state a
claim that he was denied his right to access the courts, he must show an actual injury, i.e. that
defendants impeded his efforts to pursue a non-frivolous claim. Lewis v. Casey, 518 U.S. 343,
349-53 (1996). Although Jackson has provided an exhaustive list of litigation that was allegedly
hampered because of his denial of a legal writer or lack of access to the library, he has failed to

demonstrate that he suffered an actual injury because he failed to describe his underlying claims
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or to assert their non-frivolity. See Christopher v. Harbury, 536 U.S. 403, 415 (2002).
Accordingly, the district court did not err in dismissing Jackson’s claim that he was denied access
to the courts.

We review a district court’s decision to drop a misjoined party pursuant to Federal Rule of
Civil Procedure 21 for an abuse of discretion. Sutherland v. Mich. Dep’t of Treasury, 344 F.3d
603, 612 (6th Cir. 2003). Defendants may be joined in one action if the claims against the
defendants arise “out of the same transaction, occurrence, or series of transactions or occurrences”
and “any question of law or fact common to all defendants will arise in the action.” Fed. R. Civ.
P. 20(a)(2). Where parties have been misjoined, a district court may drop a party or sever a claim
against a party, but the court may not dismiss the action on that basis. Fed. R. Civ. P. 21. Because
the bulk of Jackson’s complaint and amended complaint concern Washington, Parish, and Berean
depriving him of access to the courts and because his allegations that the other defendants retaliated
against him, sexually assaulted him, denied him due process, deprived him éf free speech, and
denied him medical care arose from different transactions or océunences than his claims that he
was denied access to the courts, the district court did not abuse its discretion in dismissing the
claims against Janicki, Bellinger, Hensley, Johnson, Brown, Stone, Baker, Clouse, Ball, Thomas,
and Crompton without prejudice. See Kitchen v. Heyns, No. 16-1243, 2016 WL 11618616, at *1
(6th Cir. Nov. 21, 2016).

Accordingly, we AFFIRM the judgment of the district court and DENY all other pending

motions as moot,

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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Douglas Cornell Jackson, a Michigan prisoner proceeding pro se, petitions for rehearing
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§ 1983 complaint. |

Upon review, we conclude that the court did not misapprehend or overlook any point of
law or fact when it issued the November 19, 2019, ordér. See Fed. R. App. P. 40(a).

Accordingly, we DENY the petition for rehearing,
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UNITED STATES DISTRICT COURT A\
WESTERN DISTRICT OF MICHIGAN //
SOUTHERN DIVISION o ,
DOUGLAS CORNELL'JACKSON,
L Case No. 1:18-cv-1075
Plaintiff,
Honorable Janet T. Neff
V.
UNKNOWN BEREAN et al.,
Defendants.

ORDER DENYING RECONSIDERATION

This is a civil rights action brought by a state prisoner under 42 USC § 1983.
P_laintiff i)nitiallylstylr.ed his -(_:.ompl_aint as a freestanding motion for injunctive relief (ECF No. 1),
in which e alleged §9n?tiﬁut10#aivviola_t'iof,ls,by_._I?u.rtleréus offcals a the Oaks Correctial
Fééility (ECF) that occurred between May 1 and September 1, 2018. Six weeks after filing his
initial pleading, Plaintiff filed a 46-page complaint on the form provided by the Court, which t:he
Court docketed as an amended complaint (ECF No. 9). The amended complaint realleged most of
the claims previously stated, with minor variations and a different emphasis. On January 22, 2019,
the Court issued an opinion and order (ECF No.s.. 15, 16), dismissing 11 of the 14 named
Defendants without prejudice because the claims against them were misjoined. Followihg a full
examination of the allegationé against the properly joined Defendants, the Court dismiAssed the

remainder of the complaint with prejudice for failure to state a claim (ECF Nos. 20, 22). This

! Plaintiff argues that the Court should not have docketed his motion for injunctive relief as a complaint under 42
U.S.C. § 1983, but instead should have docketed it as it was titled. However, as the initial pleading in a new action,
the filing necessarily was deemed a complaint.
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matter is presently before the Court on Plaintiffs motion for reconsideration (ECF No. 23), which
the' Court construes:as a-timely motion to alter or amend judgment. =" - =5 o s
<7 2 A the Sixth Circuit summarized in GenCorp; Inc:' v. Am. Int’l Undeiwriters; 178"
F.3d 804,-833-34 (6th Cir.-1999), motions to ‘alter or amend judgment under Rule 59(e) may be
granted if there is a clear error of law, newly discovered evidence, an intervening-change in
controlling law, or to prevent manifest injustice. See also ACLUv. McCreary Cnty., 607 F.3d 439,
450 (6th Cir. 2010). " To constitute “newly’ discovered evidence,” the evidenc¢ must have been
' pfe'vibﬁ—’sly"ﬁﬁ'avaﬂab‘lé?'See ‘GenCorp, 178 F.3d at 8347 Javetz v. Bd. of Control, Grand Valley
State Univ., 903 F. Supp. 1181, 1191 (W.D. Mich. 1995) (and cases cited therein); Charles A.
Wright et al., 11 Federal Practice and Procedure § 2810.1 at 127-28 (2d ed. 1995). It is well
established that Rule 59(e) relief is not Warranted “when [é-motion] is pfemised on evidence that
the party had in his control prior to the original entry of judgment.” Emmons v. McLaughlin, 874
F.2d 351, 358 (6th Cir. 1989). ~ *
| - ﬁléiﬁtiff coﬁtc;ndg _ihat_tl:lg‘(ioﬁtt commltted r_iu'nderoﬁs"c‘;l'ééf legal e;fdré m reaching
its decision'é t'hat. certaiﬂ c;,lair'h's and ’Deferilcvia;lts: Wefe’ ‘improberly jo'irlledﬁar.ici tﬁat thé refnaining
claims lacked merit. Much of Plaintiff’s argument is addressed to the Coﬁrt’s denial of his many
claims that Defendants denied him access to the courts.
As the Court fully discussed in its *Maréh 19, 2019, opinion, it is well established
that prisoners have a constitutional right of access to the courts. Bounds v. Smith, 430 U.S. 8127,
821 (1977). The principal issue in Bounds was whether the states must protect the right of accesS
to the courts by providing law libraries or alfernative sources of legal informatibn for prisoners.
Id. at 817." The Court further notéd that in addition tc law libraries or alternative sources of legal

knowledge, the states must provide indigent inmates with “paper and pen to draft legal documients,
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notarial services to authenticate them, and with stamps to mail them.” Id. at 824-25. The right of
access to the courts also prohibits prison officials from erecting barriers that may. impede the
inmate’s access to the courts. See Knop v. Johnson, 977 F.2d 996, 1009, (6th Cir. 1992).

* An indigent prisoner’s constitutional right to legal resources and materials-is not,
however, without limit. In order to state a viable claim for interference with his access to the
+ courts, a plaintiff must show “actual injury.” Lewis v. Casey, 518 U.S. 343, 349 (1996); see also

Talley-Bey v. Knebl, 168 F.3d 884, 886 (6th Cir. 1999); Knop, 977 F.2d at‘IOOO.‘ In other words,
a plaintiff must piead and demonstrate' that the shdrtccimin_gs in the pi'iSOﬁ }eg'a}'-essié‘;ahce‘pregram ‘
| or lack of legal materials have hindered, or are presently _hindefing_, nis efforts to pursue a

nonfrivolous legal claim. Lewis, 518 U.S. at 351-53; see also Pilgrim v. Littlefield, 92 F.3d 413,
4.16 (6th Cir. 1996). The Supreme Court has strictly limited the types of cases for which there may
be an actual injury:. .. |

Bounds does not guarantee inrnates the wherewithal to transform themselves into

litigating engines capable of filing everything from shareholder derivative actions

to slip-and-fall claims. The tools it requires to be provided are those that the

inmates need in order to attack their sentences, directly or collaterally, and in order

to challenge the conditions of their confinement. Impairment of any other litigating

capacity is simply one of the incidental (and perfectly constitutional) consequences
of conviction and incarceration.

Lewis, 518 U.S. atv355. “Thus, a prisoner’s right to eccess the courts extends to direct appeals,
habeas corpus applications, and civil rights claims only.” Thaddeus-X v. Blatter, 175 F.3d 378,
'391.(6th Cir. 1999) (en banc). Moreover, the underl’y.ing action must have aeserted a non-frivolous
claim. Lewis, 518 U.S. et 353; accord Hadix v. Johnson, 182 F .3d 400, 465 (6th Cir. 1999) (Lewis
changed actual injury to include requirement that action be non-frivolous). In addition, the
Supreme Court squarely has held that “the unclerlying cause of action . . . is an element that must
be described vin the ccmp_lz__aint, just as much as alleggﬁcns m}lSt:d@SCF‘ib@ the_ofﬁ_ci_a_l acts fru,stra}t_ing

the litigation.” Christopher v. Harbury, 536 U.S. 403, 415 (2002) (citing Lewis, 518 U.S. at 353
3
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& n.3). “Like any other element of an access claim, the underlying cause of action and its lost
rethedy ‘must-be- addressed by ‘allegations in the:complaifit sufficient to give fair notice to a
defendant? Jd-at- 416, “Fimrorit il anhe s s et 0 b sl D
- Plainitiff argues that, under Bounds, hie was entitled foa legal writer to draft all of

his pleadin_gs, motions, and résponses, both because he had only an eighth-grade education and
because he was housed in segregation, without physical access to the law library. This Court
concluded that Plaintiff could not demonstrate actual injury to any pending litigation caused by
Defefidatit Béréan’s” failu'r‘"e“toyass:i:g'rif a’ legal writét in | any “given case, in light of Plaintiff’s’
extensive history of demonstrated ability to litigate his own cases. Plaintiff objects to this finding,
stating:

This court also erroneously concludes that I, and not someone el[]se, drafted my -

own complaints, innumerable motions, requests for reconsideration, and appeals. I

find no proof for such claims by this court or evidence of such in the record before
the court

(Mot for Recons1d ECF No 23 PageID 426 ) Notably, Pla1nt1ff at no t1me denles that he has
drarted these documents Instead he c1a1ms that the Court lacks proof HlS argument is fr1volous

| o ln holdmg that Plamtrff had the wherew1thal to conduct h1s own ht1gat10n, the Court
took note of the numerous letters afﬁdav1ts and other documents and pleadmgs filed by Plaintiff
in his many cases. All of those documents and the envelopes in wh1ch they were malled (except
vt/hen typewntten by a legal ;yrrter) were dra“l:te-d 1nthesame handwntmg and used the same format
and phrasmg, regardless of the facility at Wh1ch Pla1nt1ff was housed when he filed. See Jackson
v. vPow_e’ll, No. 1:18-cv-466 (W.D. Mlch..) (Ionra Correctional Fac111ty) (ECF Nos. 1-3, 5, 20-21);
Jackson v. Coronado, No. ?=18-¢V-l?.inD-.Mi¢5;> (Baraga Corectionl Facility) (ECF Nos. 1
‘ v2, 5, 15-17, 19); Jackson 12 )l?dstz;dn; No. 2:l8-cy-‘1‘6 (WD MlCh) tl?‘.aragal éorre.ctl'onal l*“acilityl

(ECF Nos. 1-2, 4, 6-8, 15-17, 19); Jackson v. Kokko, No. 2:18-cv-15 (W.D. Mich.) (Baraga
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Correctional Facility) (ECF Nos.1-4, 6-8, 10-11, 14-15, 36-37, 39, 44-45, 58, 62); Jackson v.
Feliciano, No. 2:17-cv-77 (W.D. Mich.) (Marquette Branch Prison) (ECF Nos. 1-6, 9-20, 22-31,,
36-46, 49-50, 52, 54-55, 64-68); Jackson v. Bouchard, No. 2:16-cv-246 (W.D..Mich.) (Baraga
Correctional Facility) (ECF Nos..1-3, 13-17, 22, 41).. Similarly, while housed at various facilities,
Plaintiff filed cases in the Eastern District of Michigan, in which he submitted pleadings, letters,
and motions, all written in same hand. See Jackson v. Bouchard, No. 4:16-cv-13023 (E.D. Mich.) -

(Baraga Correctional Facility) (ECF Nos. 1-3); Jackson v. Parish, No. 2:15-cv-11622 (E.D. Mich.)

46-47, 49, 51-52, 55-56); Jackson v. Mich. Dep’t of Corr. et al., .No. 2:14-cv-13093 (E.D. Mich.)

(St. Louis Correctional Facility) (ECF Nos. 1, 3, 8). No doubt exists that Plaintiff was the drafter

of these many documents. Moreover, the documents demonstrate significant mastery of both the

law and the Federal Rules of Civil Prrycé_dure. . |

The Court’s conclusion that Plaintiff is an experienced litigator who dbes not

réquiré légal éssisterrlr:e in order td brirlg hlS cl'airrisvto court therr:fdré wés Baséd 'on.'a éubstantial

public record and urrciﬁeéfiorrai)ly'w.éls[(;orre(":t:. Because Pléirltiflf'wés' fuily ablé to prépare and file

his own pleadings, he cannot demonstrate that prisorl officials caused him actual irljury in any of

_ his cases. While the right of access to the éourts does not allow a State to prevent an inmate from
bringing a grievance to court, it alro does not require the. State to enable a prisoner fo litigate as he
might with the assistance of counsel. Lewis, 518 U.S. at 343. Bounds did not create an abstract,
free-standing right to a law library, litigation tools, or legal assrstance. Id. at 351. The Court has
reviewed each of Plaintiff’s specific objections to thé Court’s findings regarding particular cases

" and finds no error. The Court finds no basis for reconsidering its dismissal of Plaintiff’s access-
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to-the-courts claims against Defendant Berean based on Berean’s ;efusal-to provide a legal writer
every time P]aintiff requgs_t_gczi’orr‘lieﬁ. o -

' For51m11arreasonsPlamtlff’s 'al-Iéfgatién' that his 1nab111tyto éﬁhyéiéélly‘ access the
law librér}:f in.te.ff;ere::.ci‘vvit.h:'hi‘s right'of ("rvac;cess to the cf'o.ur.'t.s"féil.s 5tq*s’£é£e ;a" ciéim.L 'Pléintiff ;xpressly
acknowledges that ‘he could request documents frc;rr; fhe library aﬁd ihat he received such
documents, though he complains that he was limited in the number he coﬁld request and sometimes
materials were not available. Yet Plaintiff utterly fails to identify what‘sp_ec'iﬁc materials he was
denied that deprived him of an ability to litigate any of his many claims and actions. And he does
not connect any of these limitations to an effect on a particular case. Plaintiff therefore fails to
demonstrate actual injury.

In Jackson v. Parish, No. 2:15-cv-11622, the Eastern District of Michigan recently
reached‘ the same conclus_ipn,_‘denying P_Igint_if_f’s gengral_ cpmplaint_about the.aciiequ_;ac:y of his_
library acgess at ECF'

, . Petitioner acknowledges that the Correctional Facility has a system through
whlch prisoners placed in segregation can request that legal materials be brought
directly to their cell. Still, Petitioner maintains that this provides insufficient access
to the courts for three reasons. First, he claims the hard-copy research publications
in the prison law library have all been destroyed. Second, he claims prison officials
have not provided him with the materials he has requested. Finally, he claims to
need access to the prison law library’s computers—and Lex1s Advance—so he can
browse through materlals in search of inspiration.

Tk ok ok

“[T]he constitution does not require that prisoners [ ] be able to conduct
generalized research, but only that they be able to present their grievances to the
courts . ...” Lewis v. Casey, 518 U.S. 343, 360 (1996). To that end, “[i]n order to
state a claim for denial of meaningful access to the courts . . . plaintiffs must plead
and prove prejudice stemming from the asserted violation.” Pilgrim v. Littlefield,
92 F.3d 413, 416 (6th Cir. 1996). “Plaintiffs must demonstrate, for example, that ,
" the madequacy of the prison law library or the“available legal assistance caused -~ -
. such actual injury as the late filing of a court document or the dismissal of an =~
- < ‘otherwise meritotious claim.” 7. In addition, plaintiffs must prove that the alleged ~ = -
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. - violation was intentional, not merely negligent. Wojnicz v. Davis, 80 F[.] App[’]x. .
382, 384 (6th Cir. 2003).

Here, Petitioner fails to establish that he has been prejudiced or that any

... -alleged violation of his constitutional rights was intentional...The Court’s Docket

shows that since Petitioner has been at Oaks Correctional Facility, he has been able

[to] file several pleadings, including five motions and an amended habeas petition. . .

This cuts against any suggestion that Petitioner has been deprlved of meanlngful

access to the courts. Moreover, any limitation on Petitioner’s access to the prison

law library appears to be the result of his own misconduct, not intentional

misconduct by prison officials. See also Lewis, 518 U.S. at 361 (holding a prison

regulation impinging on inmates’ constitutional rights is valid if it is reasonably

related to legitimate penological interests). Accordingly, the Court will Deny
Petitioner’s Motion. '

(2:15-cv-11622, ECF No. 50, PagelD.2646) The determination of the Eastern District of
Michigan was patently correct. For fhese same reasons, this Court finds that Plaintiff fails to allege
facts supporting his claim that the lack of physical access to the library caused him actual injury.

Plé.ihtiff | next érgues that the Court erred in disrriissing his claims against
Defendenfé Berean, Washmg’con, ‘and Parish :cen:cerﬁingv the creation and enforcement of an
electronic law library system, which allegedly prevents Plaintiff from conductlngresearch to
support his clalms Beyond makmg general clalms that hecannot peruse the law 1n the way _he
would like and his sweeping claim that he is uneducated and Jacks skill with computers, Plaintiff
allegesrno fact suggesting that he has'euffered actual injury in any pending cese frem 'the adoption
of an electronic library systerﬁ. In fact, given Plaintiff’s many citations to the.law in each of his
many motions, it is apparent that Plaintiff’s claims concerning his alleged ignorance and inabilities
are flatly untrue.

Plaintiff next raises a series of arguments about why the Court erred in rejecting his
retaliation claims against‘Defendants Berean, Stone, an_d Janicki. The Court made no finding about
the validity of Plaintiff's retaliation claims against Defendants Stone and Janicki. Both Stone and

Janicki were dreﬁped from the :é,c_tio_:n and Plfa'int_i.ffsvelai'r'hs against them were dismissed without
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prejudice under the Court’s :-January 22, 2019, opinion ‘and order, because their claims were
misjoined: - Plaintiff alleges that; because he claimed that all-three -Defehdants retaliated against
him, the Court éfred in Tidt considering that allegations as'pairt of a single caitipaign of harassment
and retaliation.” Upon review, the Court finds no error in its analysis. For the reasons set forth in
the Court’s January 22, 2019, opinion, Plaintiff’s claims against Defendants Stone and Janicki
were properly dismissed without prejudice as misjoined. |

Plaintiff argues that the Court improperly found that he failed to state a retaliation
cla'ir‘ﬁ"agams";t‘f’ﬁe-fenaaﬁt “Befelin. “Retaliation based upon'd prisorier’s exércise of his or her
constitutiohal rights violates the Constitution. See 7 haddeus-X V. qutter, 175 F.3d 378, 394 (6th
Cir. 1999) (en banc). In order to set forth a First Amendment retaliation claim, a plaintiff must
establish that: (1) he was engaged in protected conduct; (2) an adverse action was taken against
him that would' deter a person of ordinary firmness from engaging in that conduct; and (3) the
ddverse action was motivated; at least in part, by the protected conduct. Jd."Moreover, a plaintiff
rhust be able to prove that the exercise of the protected right was a substantial or motivating factor
in the defendant’s ‘alleged retaliatory conduct. ' See Smith v. Campbell, 250 F.3d 1032, 1037
(6th Cir. 2001) (citing Mount Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287
(1977)). '

" Inhis complaint, flaintiff 'Vaguely alleges that Defendant B’grean retaliated: against
him for filing grievances by denying him a legal writer on some number of occasions. He also
claimé that Défendanf Berean retalliated against hirﬁ Q\;hen she Baﬁned him from the ligréry for 60-
days after he was found guilty of a misconduct in the library. In addition, Plaintiff alleges that
Defendarit Berean issued two notices of intent to conduct an administrative hearing to collect $2:40

and $.16, respectively, to’ reimburse the ‘facility for copied documents from the legal ‘writer
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program and for the envelope in wﬁich to mail them. (See Notices of Intent, ECF No. 9-1,
PagelD.245-248.) -He contends that the notices were issued, not because he owed the fuﬁds, »b_,u_t
because Berean wished to retaliate against him... Further, Plaintiff alleges that De_fendar.lt,Bcregp.
ordered a search of his cell for a document that she knew or should have known he did not have.

Plaintiff complains that Defendant Berean made comments that indicated a
retaliatory purpose on two dates, June 22, 2018, and June 26, 2018. On both occasions, Berean
allegedly indicated that she would not provide legal assistance to make it easier for Plaintiff to
pursue his claims. Berean also told Plaintiff on September 11, 2018, that she Would_-notlprovide
him a'legal writer to assist him in filing an amended habeas petition. Plaintiff contends that
Defendant Berean’s statement demonstrates that Berean had an unconstitutional motivation in
taking every action about which Plaintiff complains.

.. The Court found, however, that any comments by Berean were unrelated to the
specific adverse action_-fhat he al_legéd. Plaintiff admits that Defendant Berean granted him a legal
writer for certain.things, but he alleges that she denied him'a legal writer for others.. Plaintiff fails
to connect in time or relationship any particular denial of a legal writer to. any: of his many
grievances and complaints about Defendant Berean or anyone else. In addition, it is not at all clear
that the denial of a legal writer on any giveﬁ occasion to a prisoner who is fully able to litigate his
own cases .a:moun'tgljco qdyer_se action that would d_(:tcrj_a_._reasqnab}g pe_rson;fgorri filing grievances.
For both reasons, Plaintiff failed tc")l sfate a retaliation clai.nll. :

With respé_ct to the remaining allegedly adverse actions, the Court concluded that
Plaintiff’s allegations were conclusory. Any comments made by Defendant Berean were unrelated
in time or content to the purported actions. Denying Plaintiff library access was expressly and

understandably connected to Plaintiff’s misconduct in the library.- Piaintiff alleged no fact that
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would lead to a different conclusion. : Plaintiff contends that Berean did not-have the authorization
under Mich: Dep’t of Corr. Policy Directive 05.03.115 9 Z to impose the sanction. However, even
assuming that the policy tight have been' interpreted differéritly; a-violation-of: policy does fict
demonstrate that the sanétion was motivated: by Plaintiff’s many prior-griévances and lawsuits;
indeed, the motivation for the sanction remains clear from Plaintiff's allegations concerning his
conduct in the library.

Similarly, the notices of intent that Plaintiff attached to his complaint expressly
stated why reitiibursérient was'required.” Plaintiff dlleges that he refused to'sign ‘because he did
not owe the money. However, the fact that Plaintiff now alléges that he shouid not ha_vé had to
pay the money does not undermine the reasons expressly given for the issuance of a notice of
intent. Plaintiff offers nothing more than a conclusory allegation of retaliatory intent, which is
insufficient to demonstrate a plausible -'r’etaliatioh"clair_ri under the circumstances. Moreover, the
issuance of 4 notice of intent does not amouint to adverse action. A notice of intent'does not itself
have any negativeeffect. Instead, it is a method of notifying a prisoner that a héafing will be held
to determine whether he ‘6wés the moriéy claimed. - For both reasons, the Court correctly found
that Plaintiff fails to state a retaliation claim based on the issuance of fhe notice of intent.

With respect to the cell search, Plaintiff’s himself indicates that Defendant Berean
authorized the cell search tc seek a document that she believed he had. Plaintiff now claims that
Defendant Berean could have checked the videotape; to confirm that he had given back all of the
documents. He extrapolates from this conclusion that she must have been retaliating against him.
As the Court previously found, Plaintiff’s allegations are conclusory.

Finally, it bears observing that Plaintiff appears to have filed grievances and some

lawsuits about every decision Defendant Berean made with which he disagreed: Many of those

10
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grievances were frivolous and grounded in Plaintiff’s hyperbolic allegations about a campaign of
harassment and an abuse. of governmental power. . F rivolous. grievances and lawsuits ‘do not
constitute vprotected‘ conduct.. Herron v::Harrison,;203 E.3d 410, 415 (6th Cir. 2000) (grievances )
are protected only. insofar as they are not frivolous); King v. Zamiara, 680 F.3d 686, 699 (6th Cir.
2012) (“Abusive or manipulative use of a grievance system would not be protected
conduct.”); Spies v. Voinovich, 48 F. App’x 520, 525 (6th Cir. 2002) (an “inmate cannot immunize
himself from adverse administrative action by prison officials merely by filing a grievance or a
lawsuit and then claiming that everything that happens to him'is fetaliatdryg’:’). Because Plaintiff’s |
allegations fall short of linking nonfrivolous grievances to paﬁicular adverse actions taken by
Defendant Berean, he fails to state a retaliation claim.

Plaintiff also appears to contend that the Court neglected to address his implied
claim that he was denied due process by Defendant Berean’s various violations of prison policy
and the Administrative Procedures Act, Mich. Comp. Laws § 791.251(2)(a)-(b). Although the
Court did not discuss these due process claims, its failure to do so is without consequence to the
Court’s decision. Claims under § 1983 can only be brought for “deprivation of rights secured by
the constitution and laws of the United States.” Lugar v. Edmondson Oil Co., 457 U.S. 922, 924
(1982). Section 1983 does not provide redress for a violation of a state law. Pyles v. Raisor, 60
F.3d 1211, 1215 (6th Cir. 1995); Sweeton v. Brown, 27F.3d 1162, 1166 (6th Cir. 1994). Moreover,
a failure to comply With an administrative rule or policy does not itself rise to the level of a
constifutional violation. Laney v. Farley, 501 F.3d 577, 581 n.2 (6th Cir. 2007); Brody v. City of
Mason, 250 F.3d 432, 437 (6th Cir. 2001); Smith v. Freland, 954 F.2d 343, 347-48 (6th Cir. 1992);
Barber v. City of Salem, 953 F.2d 232, 240 (6th Cir. 1992). Plaintiff’s assertions that Defendant

Berean violated state law and prison policy therefore fail to state a claim under § 1983. .

11
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Plaintiff’s remaining arguménts are fully addressed in the Court’s March '.1 9,2019,
opinion. The Court finds no legal error in the opinion, much less clear legal error. For those
reasons, and the reasons set forth in this order, |

IT IS HEREBY ORDERED that Plaintiffs motion for reconsidefation

(ECF No 23), construed as a motion to alter or amend judgment, is DENIED.

Dated: May 14, 2019 /s/ Janet T. Neff
Janet T. Neff
United States District Judge -

12
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EYHIRIT A

—————
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

DOUGLAS CORNELL JACKSON,

Plaintiff, Case No. 1:18-cv-1075
V. ' Honorable Janet T. Neff
UNKNOWN BEREAN et al.,

Defendants.

/
OPINION

This is a civil rights acfion brought by a state prisoner under 42 U.S.C. § 1983. The
Court previously dropped eleven of the named Defendants and dismissed the claims against them
without prejudice, because they were misjoined. Under the Prison Litigation Reform Act, Pub. L.
No. 104-134, 110 Stat. 1321 (1996) (PLRA), the Court is required to dismiss any prisoner action
brought under federal law if the complaint is frivolous, malicious, fails to state a claim upon which
relief can be granted, or seeks monetary relief from a defendant immune from such relief. 28
U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. § 1997e(c). The Court must read Plaintiff’s pro se
complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s
allegations as true, unless they are clearly irrational or wholly incredible. Denton v. Hernandez,
504 U.S. 25,33 (1992). Applying these standards, the Court will dismiss Plaintiff’s complaint for

failure to state a claim against the rerriaining Defendants.
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Discussion

1. Factual Allegations

Plaintiff is presently incarcerated with the Michigan Department of Corrections
(MDOC) at the Oaks Correctional Facility (ECF). Plaintiff sues MDOC Director Heidi
Washington and the following ECF officials: Law Librarian (unknown) Berean; Warden Les
Parish; Correctional Officers Wayne Janicki, (unknown) Bellinger, M. Brown, and (unknown)
Stone; Quartermaster J. Hensley; Prison Counselor Kendra Johnson; Sergeant Victor A. Baker;
Ihspector Jeffrey Clouse; Deputy Wardens (unknown) Ball and (unknown) Thomas; and Dr. Roger
Crompton. In an opinion and order issued earlier, the Court concluded that Plaintiff’s claims
against Defendants Janicki, Bellinger, Hensley, Johnson, Brown, Stone, Baker, Clouse, Ball,
Thomas, and Crompton were misjoined. The Court therefore dismissed the claims against them
without prejudice. As a consequence, the remaining portion of Plaintiff’s amended complaint
involves his claims against Defendants Berean, Parish, and Washington only.

The remaining portion of Plaintiff’s amended complaint concerns events arising
between May 31, 2018, when he arrived at ECF, and September 1, 2018, two weeks after he filed
his original complaint. Plaintiff’s first set of allegations concerns Defendant Berean’s alleged
" interference with Plaintiff’s access to the courts by denying him a legal writer. Plaintiff complains
that when he arrived at ECF on May 31, 2018, he immediately notified Defendant Berean, who is
responsible for administering the legal-writer program at ECF, that he needed to be assigned a
legal writer for multiple purposes: (1) to file a motion for reconsideration of the June 4, 2018,
order of the United States Supreme Court, denying the petition for writ of certiorari in Jackson v.
Bouchard, No. 17-8351 (U.S. June 4, 2018); (2) to file a federal habeas corpus action following

the Michigan Supreme Court’s May 1, 2018, order in People v. Jackson, No. 156683 (Mich. May
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1, 2018); (3) to file an application for leave to appeal to the Michigan Court of Appeals as directed
by the Michigan Supreme Court in its June 22, 2018, order in People v. Jackson, No. 157835
(Mich. June 22, 2018); and (4) to file three petitions for judicial review of MDOC rehearing
denials.! (Am. Compl., ECF No. 9, PagelD.182-183.)

Plaintiff alleges that Defendant Berean did not provide him a legal writer for the
first matter, so he was forced to file a motion for reconsideration in the United States Supreme
Court by himself, despite the fact that he had no legal training. He alleges that he has not yet been
able to file the federal habeas action, referenced as item 2. Plaintiff claims that, with respect to
item 3, Defendant Berean provided him the document for filing on July 19, 2018, when it was due
on July 20, 2018. Finally, with respect to item 4, Plaintiff alleges that Defendant Berean has
provided no legal-writer assistance.

Plaintiff alleges that, on June 22, 2018, Defendant Berean told him that she had
made copies of his complaint, but that Plaintiff could not expect to receive assistance from legal
writers as long as he kept filing suits against the department. Plaintiff asked Defendant Berean on
June 26, 2018, when she intended to assign him a legal writer so that he could the meet the deadline
for filing a grievance. She told him that he had a lot of nerve asking, after he repeatedly filed
lawsuits and grievances against staff. Plaintiff filed a grievance against Berean on June 29, 2018.

On July 19, 2018, Berean allegedly refused to make copies of certain documents
that Plaintiff claimed to need for his appeal of his Class-II misconduct hearing decisions. When
Plaintiff asked again, she told him to file another grievance, which Plaintiff did the following day.
On July 20, Plaintiff received a canary copy of a disbursement form for $2.56 in legal copies, and

the amount was charged to his account. He asserts that contrary to the representation in the

! The Court notes that Plaintiff’s representation that he advised Defendant Berean about all of these matters on May
31, 2018, clearly is not credible, given that first and third judicial actions did not take place until after that date.

3
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disbursement form, he did not refuse to sign the form. He alleges that Berean instead demanded
that he sign tﬁe form under a threat of initiating an administrative hearing. Plaintiff filed another
grievance on July 26, 2018.

On July 23, 2018, Plaintiff asked Berean to provide him with a legal writer to assist
in preparation of a motion to lift a stay and an amended habeas petition, to be filed in Jackson v.
Berghuis, No. 2:15-cv-11622 (E.D. Mich.). Because of Berean’s refusal, Plaintiff allegedly was
forced to seek help from other prisoners in-order to-file the motion and amended petition. On
* August 16, 2018, Plaintiff asked Defendant Berean-to provide him assistance in preparing a motion
for reconsideration of this Court’s opinion dated August 6, 2018, in Jackson v. Powell, No. 1:18-
cv-466 (W.D. Mich.). Berean refused Plaintiff’s request, forcing Plaintiff to seek the assistance
of other prisoners in preparing and filing a notice of appeal. Plaintiff also alleges that Defendant
Berean refused to provide a legal writer to prepare a response to the defendant’s motion for
summary judgment on the basis of exhaustion in Jackson v. Feliciano, No. 2:17-cv-77 (W.D.
Mich.). ‘Plaintiff alleges that the denial has deprived him of the ability to proceed in that action.

On August 24, 2018, Defendant Berean approved Plaintiff for two extra hours of
law library, given his October 2018 filing deadline in Jackson v. Parish, No. 2:15-cv-11622 (E.D.
Mich.). Plaintiff complains, however, that on August 30, 2018, he was issued two Class-II
misconduct tickets for insolence for conduct that occurred in the library. Defendant Berean warned
Plaintiff that, if he was found guilty of the misconduct charges, he would lose his library privileges
for 60 days. After he was found guilty, Berean imposed the sanction she had threatened. Plaintiff
complains that the sanction violated MDOC Policy Directives 05.03.115 § Z (permitting the
barring of access to the library after a prisoner is found guilty of a Class I or Class II misconduct

in the library) and 04.05.12  V, W, CC (barring the withholding of items or privileges, including
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library access, for purposes of punishment, but permitting such sanctions for serious reasons of
safety or security). Plaintiff contends that he does not present a security or safety risk, so the taking
of his library privileges can only have been done in order to retaliate against Plaintiff for filing
grievances.

Plaintiff next challenges Defendant Washington’s adoption of and Defendant
Parish’s continuing enforcement of an electronic law library (ELL) system in 2014, which Plaintiff
alleges violates his right to access the courts, because it requires that a prisoner have some
computer knowledge to use it. In addition, he complains about Washington’s policy and Parish’s
and Berean’s enforcement of library-access policy for prisoners in segfegation. Segregation
prisoners are not allowed to go to the llibrary and may only receive upon request five items at one
time, three days each week. MDOC Policy Directive 05.03.115 R. Plaintiff argues that he does
not always receive the items he requests, he has to return them the next day, and he cannot review
sources to determine which requests to make.

Plaintiff alleges that all of these policies deprive him of his right to access the
courts. He contends that the policy prevents him from filing a brief challenging the
constitutionality of Mich. Comp. Laws § 600.2963(8) (respecting the grant of pauper status in
cases where the prisoner owes a filing fee), which the Michigan Court of Appeals applied to bar
his complaint for superintending control in In re Jackson, No. 339724 (Mich. Ct. App.).

Plaintiff also argues that he suffered actual injury in another case, due to Defendant
Washington’s policies. InJackson v. Feliciano,No. 2:17-cv-77 (W.D. Mich.), defendant Feliciano
moved for summary judgment on April 3, 2018, asserting that Plaintiff had not properly exhausted

his administrative remedies. Plaintiff alleges that he had no available remedies in that case,
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‘because he was on modified grievance access a;ld the grievénce coordinator at MBP had denied
him a Step-I grievance form.

Plaintiff complains that Defendant Berean’s denial of a legal writer and Defendant
Washington’s policies also prevented him from responding to a defendant’s motion for summary
judgment on the basis of exhaustion in Jackson v. Bastian, No. 2:18-cv-16 (W.D. Mich.). Plaintiff
also asserts that he was prevented from exhausting his administrative remedies by threats and
intimidation.

Plaintiff also éiléges that the actions and policies of Berean, Washington, and Parish
interfered with his right to access the courts in Jackson v. Mich. Dep’t of Corr., No. 16-6663-AA
(Baraga Cty. Cir. Ct.), when he was prevented from filing an application for leave to appeal to the
Michigan Supreme Court to remand to the court of appeals on the ground that Mich. Comp{. Laws
§ 600.2963(8) was unconstitutional when applied to Plaintiff’s pro se application for leave to
appeal the denial of his petition for judicial review.

In addition, Plaintiff complains that Defendant Berean denied him access to the
courts by refusing to provide Plaintiff a legal writer to prepare a complaint seeking injunctive reliéf
in this Court from Berean’s imposition of a 60-day bar on his library access. Plaintiff argues that
he therefore was required to rely on the advice of prisoners untrained in the law to prepare his
“motion” (i.e., the original complaint in this action). Plaintiff alleges that the actual injury he
suffered was an inability to obtain relief from the library restriction before it had expired.

Plaintiff also complains that his placement in the Start Unit,> which was set forth in

a Director’s Office Memorandum (DOM) on December 20, 2017, was improper, because he did

2 The Start Unit is an alternative placement to administrative segregation, which the MDOC has piloted for Level-V
prisoners at the Ionia Correctional Facility and the Marquette Branch Prison, and for Level-IV prisoners at the Oaks
Correctional Facility. Prisoners in the Start Unit receive individualized plans setting behavioral benchmarks.

6
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not fit the requirements of the DOM. See Mich. Dep’t of Corr., DOM 2018-22 (Dec. 20, 2017).
He also complains that the pilot program outlined in DOM 2018-22 should have only had effect
during the year it was issued, after which it should have either been made policy or terminated.
Plaintiff alleges that Defendants Washington and Parish denied him his rights by implementing
the DOM to place him and keep him in the Start Unit.

Plaintiff further alleges that, on September 11, 2018, Defendant Berean told
Plaintiff that he would not be provided a legal writer for an unspecified challenge to his criminal
conviction.+On September 12, 2018, he was denied white business envelopes for mailing to the
courts. On.September 13, 2018, Prison Counselor Surbrook (not a defendant) told Plaintiff that
ECF staff would cause him to miss every court date respecting his pending litigation. Plaintiff
alleges that he was deprived of paper on September 14-16, 2018, and Resident Unit Man;ger
Thomas (not a defendant) denied him paper and envelopes on September 17, 2018. On September
21, 2018, Defendant Berean allegedly told Plaintiff, “I could say that you never asked for legal
writer assistance.” (Am. Compl., ECF No. 9, PagelD.216.)

Plaintiff claims that Defendant Berean denied him his right to access the courts by
refusing to provide him a legal writer and by delaying making copies of his documents. He also |
claims that Defendants Berean, Parish, and Washington violated his rights to access the courts by
creating and enforcing the ELL and segregation library policies. In addition, Plaintiff argues that
Defendant Berean retaliated against him for filing grievances and lawsuits by imposing an
additional 60-day sanction on his library usage after he was found guilty of two misconducts, in
viol‘ation of policy; by threatening to file a notice of intent to conduct an administrative hearing to

collect the funds; and by accusing Plaintiff of having a paper of hers, resulting in a search of

Prisoners who meet their benchmarks move progressively through the four stages of the program, with increasing
privileges at each stage. See Mich. Dep’t of Corr. Director’s Office Memorandum 2019-22 (eff. Jan. 1, 2019).

7
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Plaintiff’s cell. Further, Plaintiff argues that Defendants Washington and Berean violated his right
to due process by placing him and continuing him in the Start Unit, because he did not fit the
requirements of the program and because the pilot program established by DOM should only have
had effect in the year it was adopted. Finally, Plaintiff suggests that Defendant Berean’s actions
interfered with his ability to file grievances, arguably in violation of his rights to due process and
to petition government.

Plaintiff seeks-declaratory and injunctive relief, together with compensatory and
punitive damages.

II. Failure to State a Claim

(313

A complaint may be dismissed for failure to state a claim if it fails ““to give the
defendant fair notice of what the . . . claim is and the grounds upon which it rests.”” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41,47 (1957)). While
a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include
more than labels and conclusions. Twombly, 550 U.S. at 555; Ashcroft v. Igbal, 556 U.S. 662, 678
(2009) (“Threadbare recitals of the elements of a cause of a}ction, supported by mere conclusory
statements, do not suffice.”). The court must determine whether the complaint contains “enough
facts to state a claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570. “A claim
has facial plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at
679. Although the plausibility standard is not equivalént to a “‘probability requirement,’ . . . it
asks for more than a sheer possibility that a defendant has acted unlawfully.” Igbal, 556 U.S. at

678 (quoting Twombly, 550 U.S. at 556). “[W]here the well-pleaded facts do not permit the court

to infer more than the mere possibility of misconduct, the complaint has alleged — but it has not
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or alternative sources of legal knowledge, the states must provide indigent inmates with “paper
and pen to draft legal documents, notarial services to authenticate them, and with stamps to mail
them.” Id. at 824-25. The right of access to the courts also p.rohibits prison officials from erecting
barriers that may impede the inmate’s access to the courts. See Knop v. Johnson, 977 F.2d 996,
1009 (6th Cir. 1992). |
An indigent prisoner’s constitutional right to legal resources and materials is not,

however, without limit. In order to state a viable claim for interference with his access to the
courts, a plaintiff must show “actual injury.” Lewis v. Casey, 518 U.S. 343, 349 (1996); see also
Talley-Bey v. Knebl, 168 F.3d 884, 886 (6th Cir: 1999); Knop, 977 F.2d at 1000. In other words,
a plaintiff must plead and demonstrate that the shortcomings in the prison legal assistance program
or lack of legal materials have hindered, or are presentlsl hindering, his efforts to pursue a
nonfrivolous legal claim. Lewis, 518 U.S. at 351-53; see also Pilgrim v. Littlefield, 92 F.3d 413,
416 (6th Cir. 1996). The Supreme Court has strictly limited the types of cases for which there may
be an actual injury:

Bounds does not guarantee inmates the wherewithal to transform themselves into

litigating engines capable of filing everything from shareholder derivative actions

to slip-and-fall claims. The tools it requires to be provided are those that the

inmates need in order to attack their sentences, directly or collaterally, and in order

to challenge the conditions of their confinement. Impairment of any other litigating

capacity is simply one of the incidental (and perfectly constitutional) consequences
of conviction and incarceration.

Lewis, 518 U.S. at 355. “Thus, a prisoner’s right to access the courts extends to direct appeals,
habeas corpus applications, and civil rights claims only.” Thaddeus-X v. Blatter, 175 F.3d 378,
391 (6th Cir. 1999) (en banc). Moreover, the underlying action must have asserted a non-frivolous
claim. Lewis, 518 U.S. at 353; accord Hadix v. Johnson, 182 F.3d 400, 405 (6th Cir. 1999) (Lewis

changed actual injury to include requirement that action be non-frivolous).

10
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‘show[n]’ — that the pleader is entitleci to relief.” Igbal, 556 U.S. at 679 (quoting Fed. R. Civ. P.
8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that the
Twombly/Igbal plausibility standard applies to dismissals of prisoner cases on initial review under
28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a
right secured by the federal Constitution or laws and must show that the deprivation was committed
by a person acting under color of state law. West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr.
Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996). Because § 1983 is a method for vindicating
federal righfs, not a source of substantive rights itself, the first step in an action under § 1983 is to
identify the specific constitutional right allegedly infringed. Albright v. Oliver, 510 U.S. 266, 271
(1994).

I11. Access to the Courts

Plaintiff alleges that Defendant Berean violated his right to access the courts on
numerous occasions by denying him a legal writer, refusing to make copies of certain documents
on July 19, 2018, imposing a 60-day bar on his library access, and enforcing the prison ELL and
segregation library policies. In addition, Plaintiff argues that Defendants MDOC Director
Washington and Warden Parish deprived him of his right to access the courts by creating or
following a poliéy of having only an ELL library system and by creating or continuing a
segregation policy that prevents segregation prisoners from visiting the library.

It is well established that prisoners have a constitutional right of access to the courts.
Bounds v. Smith, 430 U.S. 817, 821 (19775. The principal issue in Bounds was whether the states
must protect the right of access to the courts by providing law libraries or alternative sources of

legal information for prisoners. Id. at 817. The Court further noted that in addition to law libraries
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In addition, the Supreme Court squarely has held that “the underlying cause of
action . . . is an element that must be described in the complaint, just as much as allegations must
describe the official acts frustrating the litigation.” Christopher v. Harbury, 536 U.S. 403, 415
(2002) (citing Lewis, 518v U.S. at 353 & n.3). “Like any other element of an access claim, the
underlying cause of action and its lost remedy must be addressed by allegations in the complaint
sufficient to give fair notice to a defendant.” Id. at 416.

Plaintiff fails to demonstrate that he suffered actual injury with respect to any of his
many allegations that Defendant Berean interfered with his right to access the courts when she
refused to grant him a legal writer. Although Plaintiff alleges that he should be provided a legal
writer because he is not trained in the law, he does not allege that he lacks édequate education or
is otherwise incapable of reading and writing. Instead, he claims that he does not have legal
tfaining.

Plaintiff is an experienced litigator in the federal courts. He has filed seven civil
rights actions in this Court, including this one. See Jackson v. Berean et al., No. 1:18-cv-1075
(W.D. Mich.); Jackson v. Powell et al., No. 1:18-cv-466 (W.D. Mich.); Jackson v. Coronado et
al., No. 2:18-cv-19 (W.D. Mich.); Jackson v. Bastian, No. 2:18-cv-16 (W.D. Mich.); Jackson v.
Kokko et >al., No. 2:18-cv-15 (W.D. Mich.); Jackson v. Feliciano et al., No. 2:17-cv-77 (W.D.
Mich.); Jackson v. Bouchard, No. 2:16-cv-246 (W.D. Mich.). All of his civil rights cases, with
the exception of the last one listed, remain pending in this Court. Plaintiff also filed one habeas
corpus petition in this Court, which the Court dismissed for lack of exhaustion on June 4, 2013.
See Jackson v. McKee, No. 1:13-cv-464 (W.D. Mich. June 4, 2013). Plaintiff also has filed civil
rights éctions in the Eastern District of Michigan. See Jackson v. Evans et al., No. 2:11-cv-13524

(E.D. Mich.) (dismissed for failure to state a claim on Aug. 31, 2011); Jackson v. Saverhood, No.

11
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2:11-cv-13173 (E.D. Mich.) (summary judgment granted on March 13, 2014); Jackson v. Mich.
Dep’t of Corr. et al., No. 2:14-cv-13093 (E.D. Mich.) (voluntarily dismissed on Nov. 13, 2014).
Plaintiff also filed a habeas corpus petition in the Easterﬂ District of Michigan in 2015, see Jackson
v. Parish, No. 2:15-cv-11622 (E.D. Mich.), which was subsequently stayed while he exhausted his
state-court remedies. (2:15-cv-11622, ECF No. 5). Petitioner subsequently moved to reopen the
case and filed two lengthy amended petitions on September 5, 2018, and December 7, 2018. (2:15-
cv-11622, ECF Nos. 34, 46.)

In his many cases, Plaintiff has routinely drafted his own complaints, together with
innumerable motions, requests for reconsideration, and appeals. He has demonstrated that he is
fully capable of litigating cases without the assistance of a legal writer. Indigent habeas petitioners
and civil rights complainants have no constitutional right to a court-appointed attorney. Johnson
" v. Avery, 393 U.S. 483, 488 (1969) (habeas petitioner); Barker v. Ohio, 330 F.2d 594, 594-95 (6th
Cir. 1964) (habeas petitioner); see also Abdur-Rahman v. Mich. Dep’t of Corr., 65 F.3d 489, 492
(6th Cir. 1995) (civil rights complainant); Lovado v. Keohane, 992 F.2d 601, 604-05 (6th Cir.
1993) (civil rights complainant). Moreover, a defendant’s obligation to ensure that prisoners have
access to the courts does not entitle that prisoner to be assisted by a legal writer unless the prisoner
is unable to pursue his claim without the assistance of another or when the prisoner has no access
to alaw library. See Bounds, 430 U.S. at 828 (holding that a prison must provide either an adequate
law library or other forms of legal assistance); see also Knop, 977 F.2d at 1004 (emphasizing that
a legal access program need not include any particular element and that “the touchstone is access
to the courts, not access to lawyers™).

In additioﬁ, Plaintiff has suffered no injury with respect to any of the denials of a

legal writer. In Jackson v. Bouchard, No. 17-8351 (U.S.), Plaintiff drafted his own petition for
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writ of certiorari. Plaintiff provides no evidence that, when the Supreme Court denied the writ,
Plaintiff needed a legal writer to respond. He had his petition and the Supreme Court’s denial.
Nothing interfered with his making a request for reconsideration.

With respect to Berean’s alleged denials of a legal writer to assist Plaintiff in filing
an afhendgd habeas corpus petition in the Eastern District of Michigan, i’etitioner cannot show
actual injury, because he drafted a successful motion to lift the stay and filed two lengthy amended
petitions in that case. See Jackson v. Parish, No. 2:15-cv-11622 (E.D. Mich.) (ECF Nos. 34, 46).

In People v. Jackson, No. 157835 (Mich.), Plaintiff suffered no actual injury arising
out of any denial of a legal writer. In an order issued on June 22, 2018, the supreme court directed
Plaintiff to file a new application within 14 days, addressing only whether the court of appeals had |
erred in dismissing Plaintiff’s delayed application for leave to appeal. People v. Jackson, 912
N.W.2d 560 (Mich. June 22, 2018). Plaintiff filed his new application on July 23, 2018, and it
was accepted by the court under the mailbox rule. See Mich. Ct. Docket Sheet for People v.
Jackson, Case No. 157835, https://courts.michigan.gov/opinions_orders/case_search/pages/
default.aspx?SearchType=1&CaseNumber=157835&CourtType_CaseNumber=1. On October 2,
2018, the supreme court issued an order, remanding the case to the éourt of appeals to hold in
abeyance pending the court of appeals’ decision in In re Jackson, No. 339724 (Mich. Ct. App.).
People v. Jackson, 917 N.W.2d 658 (Mich. Oct. 2, 2018).

Moreover, with respect to Plaintiff’s unspecified appeals of misconduct convictions
that were due when he arrived at ECF on May 31, 2018, Plaintiff utterly fails to identify those
misconducts or to specify how any appeal would have been nonfrivolous. More importantly,
however, a petition for judicial review of a misconduct conviction is not an attack on the prisoner’s

conviction or sentence; nor is it a challenge to the conditions of confinement. Jackson v. Jamrog,
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411 F.3d 615, 619 (6th Cir. 2005); see also Rodgers v. Hawley, 14 F. App’x 403, 409 (6th Cir.
2001) (holding that the inability to appeal a misconduct conviction does not amount to actual
injury); c.f. Thomas v. Eby, 481 F.3d 434, 440 (6th Cir. 2007) (holding that a major misconduct
conviction does not affect the duration of a prisoner’s sentence in Michigan for prisoners, like
Petitioner, who were convicted after 1987). For the same reasons, Plaintiff cannot demonstrate
actual injury arising from Berean’s June 19, 2018, refusal to provide him copies of documents
necessary for his appeal of his Class-II misconduct conyictions. Rodgers, 14 F. App’x at 409.

Plaintiff claims that, on July 23, 2018, Berean refused him a legal writer to file a
motion for reconsideration of the Court’s partial dismissal of his complaint in Jackson v. Powell,
No. 1:18-cv-466 (W.D. Mich.) (ECF No. 7). Plaintiff, however, filed a motion for reconsideration
(ECF No. 9) on-August 29, 2018, and the motion was granted in part and denied in part on October
4,2018 (ECF No. 18). Plaintiff utterly fails to show that he suffered actual injury from Defendant -
Berean’s denial of a legal writer.

Plaintiff alleges that Defendant Berean refused to provide him a legal writer to
prepare a response to a motion for summary judgment on the grounds of exhaustion in Jackson v.
Feliciano, No. 2:17-cv-77 (W.D. Mich.). Plaintiff, however, was fully able to file two affidavits
in response to the motion. (2:17-cv-77, ECF Nos. 66, 68.) In addition, Plaintiff thereafter was
able to file a motion and brief seeking an extension of time to file a response to the report and
recommendation to grant defendant’s motion. (2:17-cv-77, ECF Nos. 70-71.) Thus, Plaintiff has
suffered no apparent interference with his ability to enter filings in the ca:se. Moreover, in order
to respond to the defendant’s motion for summary judgment on the basis of exhaustion, Plaintiff
had no need for legal assistance. The questioh before the court was factual: Did Plaintiff exhaust

his available administrative remedies? In the instant amended complaint (drafted by Plaintiff),
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Plaintiff describes in detail the reasons his administrative remedies were unavailable to him.
Because he was able to make those allegations in the instant case, he could easily have included
them in his affidavits in response to the motion, which were filed at approximately the same time
as his initial complaint in this action, three months before the report and recommendation issued
in Case No. 2:17-cv-77. These facts demonstrate that Plaintiff had and continues to have within
his control the resources and ability to litigate the case without the assistance of a legal writer. He
therefore fails to show actual injury lcaused by Defendant Berean’s refusal to give him a legal
writer.

Moreover, because Plaintiff fails to allege facts showing actual injury to any of his
pending cases, Plaintiff also fails to state aﬂ access-to-the-courts claim against Defendant Berean
for imposing a 60-day library sanction when Plaintiff was found guilty of the August 30, 2018,
misconduct charges. For the same reasons, Plaintiff fails to state an access-to-the-courts claim
against Defendants Washington, Parish, or Berean for creating or enforcing the ELL and
segregation policies.

IV.  Retaliation

Plaintiff alleges that Defendant Berean retaliated against him for filing grievances
when she imposed an additional 60-day sanction on his library usage after he was found guilty of
two misconducts that occurred in the library. (Am. Compl. ECF No. 9, PagelD.184-185, 188.)
Plaintiff bases his claim of retaliation on his belief that Berean was not authorized to impose more
than a 30-day sanction arising out of a single incident. (Id. (citing Mich. Dep’t of Corr. Policy
Directive 03.03.105, Attachments D & E).) In addition, Plaintiff complains that Defendant Berean
retaliated against him for refusing to sign his name on a photocopy form, by threatening to file a

notice of intent to conduct an administrative hearing to collect the funds and by accusing Plaintiff
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of having a paper of hers, resulting in a search of Plaintiff’ s cell. (/d., PagelD.183-84 (11 12, 14),
217-18 (] 102) (referencing paragraphs supporting retaliation).)

Retaliation based upon a prisoner’s exercise of his or her constitutional rights
violates the Constitution. See Thaddeus-Xv. Blatter, 175 F.3d 378, 394 (6th Cir. 1999) (en banc).
In order to set forth a First Amendment retaliation claim, a plaintiff must establish that: (1) he was
engaged in protected conduct; (2) an adverse action was taken against him that would deter a
person of ordinary firmness from engaging .in that conduct; and (3) the adverse action was
motivated, at least in part, by the protected conduct: Id. ~Moreover, a plaintiff must be able to
prove that the exercise of the protected right was a substantial or motivating factor in the
defendant’s alleged retaliatory conduct. See Smith v. Campbell, 250 F.3d 1032, 1037 (6th Cir.
2001) (citing Mount Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)).

Plaintiff first claims that Defendant Berean sanctioned him to a 60-day loss of
library privileges in retaliation for filing grievances. Plaintiff acknowledges that he was found
guilty of two misconduct charges written by officials other than Berean, both of which arose out
of his behavior in the library. He argues, however, that thé sanction must have been retaliatory,
because the length of the sanction violated MDOC Policy Directives 05.03.115 § Z and 04.05.12
19V, W, and CC.

It is well recognized that “retaliation” is easy to allege and that it can seldom be
demonstrated by direct evidence. See Harbin-Bey v. Rutter, 420 F.3d 571, 580 (6th Cir. 2005);
Murphy v. Lane, 833 F.2d 106, 108 (7th Cir. 1987). “[A]lleging merely the ultirﬁate fact of
retaliation is insufficient.” Murphy, 833 F.2d at 108. “[Clonclusory allegations of retaliatory
motive ‘unsupported by material facts will not be sufficient to state . . . a claim under § 1983.””

Harbin-Bey, 420 F.3d at 580 (quoting Gutierrez v. Lynch, 826 F.2d 1534, 1538-39 (6th Cir. 1987));

16



Case 1:18-cv-01075-JTN-ESC ECF No. 20 filed 03/19/19 PagelD.414 Page 17 of 25

see also Murray v. Unknown Evert, 84 F. App’x 553, 556 (6th Cir. 2003) (in complaints screened
pursuant to 28 U.S.C. § 1915A, “[c]onclusory allegations of retaliatory motive with no concrete
and relevant particulars fail to raise a genuine issue of fact for trial”) (internal qﬁotations omitted);
Lewis v. Jarvie, 20 F. App’x 457, 459 (6th Cir. 2001) (“bare allegations of malice on the
defendants’ parts are not enough to establish retaliation claims” that will survive § 1915A
screening). In some circumstances, temporal proximity “may be ‘significant enough to constitute
indirect evidence of a causal connection so as to create an inference of retaliatory motive.””
Muhammad:v. Close, 379 F.3d 413, 417-18 (6th Cir. 2004) (quoting DiCarlo v. Potter, 358 F.3d
408, 422 (6th Cir. 2004)). However, “[c]onclusory allegations of temporal proximity are not
sufficient to show a retaliatory motive.” Skinner v. Bolden, 89 F. App’x 579, 580 (6th Cir. 2004).

With respect to the claim that Berean imposed a 60-day, rather than a 30-day
restriction on Plaintiff’s library privileges, Plaintiff’s claim is conclusory. He alleges no facts from
which to reasonably infer that Defendants’ actions were motivated by his protected conduct, rather
than because Plaintiff was insubordinate in the library, resulting in the filing of two misconduct
charges against him. Plaintiff merely concludes that because he filed numerous grievances wifhin
a few days, weeks or months before Defendants’ actions, his actions must have been motivated by
Plaintiff’s grievances. The Sixth Circuit, however, has been reluctant to find that temporal
proximity between the filing of a grievance and an official’s adverse conduct, standing alone, is
sufficient to establish a retaliation claim. Hill v. Lappin, 630 F.3d 468, 476 (6th Cir. 2010). This
is especially true where, as here, the plaintiff is a prolific filer of grievances. Coleman v. )
Bowerman, 474 F. App’x 435, 437 (6th Cir. 2012) (holding that temporal proximity to the filing
of a grievance is insufficient because any adverse action “would likely be in ‘close temporal

proximity’ to one of [the plaintiff’s] many grievances or grievance interviews”). Plaintiff merely
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alleges temporal prokimity between Defendants’ conduct and his many grievances. Such
allegations are insufficient to state a retaliation claim.

Moreover, Plaintiff’s entire claim concerning the 60-day restriction is based on his
conflation of loss-of-privileges penalties imposed by the misconduct hearing officer, see Mich.
Dep’t of Corr: Policy Directive 03.03.105, Attach. D & E, with the librarian’s ability to impose a
library ban following conviction on a misconduct charge, see Mich. Dep’t of Corr. Policy Directive
05.03.115 § Z. Under the latter policy, the librarian is entitled to issue an.unrestricted library ban.
No presumption of a 30-day ban exists.

Plaintiff’s next retaliation claim against Berean has to do with Berean’s allegedly
retaliatory issuance of two notices of intent to take funds from his account to pay for copying of
documents Plaintiff received from the Legal Writer program. Plaintiff appears to contend that
Berean issued the notices of intent in retaliation for Plaintiff’s refusal to sign disbursement forms,
which he contends was an exercise of his First Amendment rights. According to Plaintiff’s
allegations and his attachments to his amended petition, Plaintiff refused to sign a legal photocopy
disbursement authorization in the amount of $2.40 on July 19, 2018. (7/19/18 Disbursement
Authorization I, ECF No. 9-1, PagelD.246.) As a result, Defendant Berean issued a Notice of
Intent to Conduct an Administrative Hearing. (7/23/18 Notice of Intent I, ECF No. 9-1,
PagelD.245.) That same date, Plaintiff refused to sign a disbursement authorization for $.16
(7/19/18 Disbursement Authorization II, ECF No. 9-1, PagelD.248), and Defendant Berean issued
a second notice of intent on July 23, 2018 (7/23/18 Notice of Intent I, ECF No. 9-1, PagelD.247).
Following a hearing on both notices, the funds were ordered to be disbursed from Plaintiff’s

account.
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Plaintiff’s allegations fail to support any element of a retaliation claim. First, no
legal authority suggests that a prisoner’s refusal to sign a form authorizing disbursement of funds
for copies received by the prisoner amounts to protected cénduct for purposes of a retaliation claim.
Indeed, it is well established that conduct violating a legitimate prison regulation is not protected
by the First Amendment. See Lockett v. Suardini, 526 F.3d 866, 874 (6th Cir. 2008) (name-calling
of guards is not protected conduct); see also Caffey v. Maue, 679 F. App’x 487 (7th Cir. 2017)
(holding that an inmate’s name-calling of guards was a challenge to the guards’ authority that was
not protected by the First Amendment); Felton v. Huibregtse, 525 F. App’x 484, 487 (7th Cir.
2013) (holding that the use of disrespectful language was not protected conduct) (citing cases);
Freeman v. Tex. Dep’t of Crim. Justice, 369 F.3d 854, 858, 864 (5th Cir. 2004) (concluding that
an inmate who accused a chaplain of theological errors during a religious service had engaged in
an unprotected challenge to institutional authority). Plaintiff had no inherent right to refuse to pay
for copies he received. Second, the holding of an administrative hearing to determine whether the
prisoner’s property may be taken is not adverse action. Instead, such a hearing is required by
prison policy, see Mich Dep’t of Corr. Policy Directive 04.02.105 § T, and the practice ensures
minimally necessary due process before property is confiscated. Third, absolutely nothing
suggests that Berean was motivated by an intent to retaliate, instead of her expressed intent to
collect payment for services Plaintiff feceived. Plaintiff’s retaliation claim is frivolous.

In his final retaliation claim, Plaintiff argues that Defendant Berean ordered his cell
searched in retaliation for his refusal to sign the photocopy disbursement form. As previously
discussed, Plaintiff’s refusal to sign a photocopy form authorizing disbursement of funds is not
conduct protected by the First Amendment. Second, even if some cell searches may be deemed

adverse action, especially when a prisoner’s property is taken, see Bell v. Johnson, 308 F.3d 594,
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606 (6th Cir. 2002) (citing Walker v. Bain, 257 F.3d 660, 664 (6th Cir. 2001)), it is doubtful that a
simple search without the taking of property could be so deemed. Third, absolutely nothing
suggests that Defendant Berean acted with a retaliatory motive when she ordered the cell searched.
Indeed, Plaintiff himself alleges that Defendant Berean believed that Plaintiff had a paper that
belonged to Berean. The fact that Berean was wrong does not indicate that her motive was
improper.

For all of these reasons, Plaintiff fails to state a retaliation claim against Defendant
Berean.

V. Due Process — Start Program

Plaintiff suggests that he was deprived of his right to due process when Defendants
Washington and Parish established and continued to utilize the Start program beyond the year
(2017) in which the pilot program was adopted. Plaintiff asserts that DOMs are valid only for one
year. Therefore, he contends that his rights were violated.

Claims under § 1983 can only be brought for “deprivation of rights secured by the
constitution and laws of the United States.” Lugar v. Edmondson Oil Co., 457 U.S. 922, 924
(1982). Section 1983 does not provide redress for a violation of a state law or policy. Pyles v.
Raisor, 60 F.3d 1211, 1215 (6th Cir. 1995); Sweefon v. Brown, 27 F.3d 1162, 1166 (6th Cir. 1994).
Plaintiff’s assertion that Defendants violated state law therefore fails to state a claim under § 1983.
Mofteover, Plaintiff’s argument is frivolous. Although DOMs are valid only for one year,
Defendant Washington issued new DOM:s in 2018 and 2019, continuing the Start program. See
DOM 2019-22 (eff. Jan. 1, 2019); DOM 2018-22R (eff. Jan. 1, 2018).

Moreover, Plaintiff’s confinement in the Start unit does not violate due process.

“The Fourteenth- Amendment protects an individual from deprivation of life, liberty or property,
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without due process Qf law.” Bazetta v. McGinnis, 430 F.3d 795, 801 (6th Cir. 2005). To establish
a Fourteenth Amendment procedural due process violation, a plaintiff must show that one of these
interests is at stake. Wilkinson v. Austin, 545 U.S. 209, 221 (2005). Analysis of a procedural due
process claim involves two steps: “[ T]he first asks whether there exists a liberty or property interest
which has been interfered with by the State; the second examines whether the procedures attendant
upon that deprivation were constitutionally sufficient.” Ky. Dep’t of Corr. v. Thompson, 490 U.S.
454, 460 (1989). The Supreme Court lon.g has held that the Due Process Clause does not protect
every change in the conditions of confinement having an impact on a prisoner. See Meachum v.
Fano, 427 U.S. 215, 225 (1976). In Sandin v. Conner, 515 U.S. 472, 484 (1995), the Court set
forth the standard for determining when a state-created right creates a federally cognizable liberty
interest protected by the Due Process Clause. According to the Sandin Court, a prisoner is entitled
to the protections of due process only when the sanction “will inevitably affect the duration of his
sentence” or when a deprivation impbses an “atypical and significant hardship on the inmate in
relation to the ordinary incidents of prison life.” Sandin, 515 U.S. at 486-87; see also Jones v.
Baker, 155 F.3d 810, 812 (6th Cir. 1998); Rimmer-Bey v. quwn, 62 F.3d 789, 790-91 (6th Cir.
1995). The Sandin Court concluded that mere placement in administrative segregation did not
implicate a liberty interest because the segregation at issue in that case did not impos¢ an atypical
and significant hardship. Sandin, 515 U.S. at 484, Wilkinson‘ v. Austin, 545 U.S. 209, 222-23
(2005).

Here, Plaintiff complains of his placement in the Start unit, which is a structured
alternative to administrative segregation that permits prisoners to advance through progressive

levels, depending on their behavior. Such a program, which is less restrictive on the whole than
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the administrative segregation at issue in Sandin, necessarily falls short of an atypical and
significant hardship. Plaintiff’s claim, therefore fails to rise to the level of a due process violation.

VI. Interference with Grievances

Plaintiff alleges that Defendant Berean interfered with his right to file and appeal
grievances, by failing to provide him timely copies of grievance forms and failing to assign a legal
writer. He also suggests that Berean’s actions deprived him of his rights to due process and to
petition government.

Plaintiff has no due.process right to file a.prison grievance. . The.courts repeatedly
have held that there exists no constitutionally protected dué process right to an effective prison
| grievance procedure. See Hewitt v. Helms, 459 U.S. 460, 467 (1983); Walker v. Mich. Dep’t of
Corr., 128 F. App’x 441, 445 (6th Cir. 2005); Argue v. Hofineyer, 80 F. App’x 427, 430 (6th Cir.
2003); Young v. Gundy, 30 F. App’x 568, 569-70 (6th Cir. 2002); Carpenter v. Wilkinson, No. 99-
3562,2000 WL 190054, at *2 (6th Cir. Feb. 7, 2000); see also Antonelli v. Sheahan, 81 F.3d 1422,
1430 (7th Cir. 1996); Adams v. Rice, 40 F.3d 72, 75 (4th Cir. 1994) (collecting cases). Michigan
law does not create a liberty interest in the grievance procedure. See Olim v. Wakinekona, 461
U.S. 238, 249 (1983); Keenan v. Marker, 23 F. App’x 405,407 (6th Cir. 2001); Wynn v. Wolf, No.
93-2411, 1994 WL 105907, at ’;‘1 (6th Cir. Mar. 28, 1994). Because Plaintiff has no liberty interest

in the grievance process, Defendant Berean’s conduct did not deprive him of due process.

Petitioner’s right to petition government also is not violated by Defendant’s failure
to process or act on his grievances. The First Amendment “right to petition government does not
guarantee a response to the petition or the right to compel government officials to act on or adopt
a citizen’s views.” Apple v. Glenn, 183 F.3d 477, 479 (6th Cir. 1999). Moreover, Defendant’s

actions have not barred Plaintiff from seeking a remedy for his grievances. See Cruz v. Beto, 405
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U.S. 319, 321 (1972). “A prisoner’s constitutional right to assert grievances typically is not
violated when prison officials prohibit only ‘one of several ways in which inmates may voice their
complaints to, and seek relief, from prison officials’ while leaving a formal grievance procedure
intact.” Griffin v. Berghuis, 563 F. App’x 411, 415-16 (6th Cir. 2014) (citing N.C. Prisoners’
Labor Union, Inc., 433 U.S. 119, 130 n.6 (1977)). Indeed, Plaintiff’s ability to seek redress is
underscored by his pro se invocation of the judicial process. See Azeez v. DeRobertis, 568 F. Supp.
8, 10 (N.D. Ill. 1982). Even if Plaintiff had been improperly prevented from filing a grievance,
~ his right of:access to the courts to pe’gition for redress of his grievances (i.e., by filing a lawsuit)
cannot be compromised by his inability to file institutional grievances, and he therefore cannot
demonstrate the actual injury required for an access-to-the-cqurts claim. See, e.g., Lewis v. Casey,
518 U.S. 343, 355 (1996) (requiring actual injury); Bounds v. Smith, 430 U.S. 817, 821-24 (1977).
The exhaustion requirement only mandates exhaustion of available administrative remedies. See
42 U.S.C. § 1997e(a). If Plaintiff were improperly denied access to the grievance process, the
process would be rendered unavailable, and exhaustion would not be a prerequisite for initiation
of a civil rights action. See Ross v. Blake, 136 S. Ct. 1850, 1858-59 (2016) (reiterating that, if the
prisoner is barred from pursuing a remedy by policy or by the interference of officials, thé
grievance process is not available, and exhaustion is not required); Kennedy v. Tallio, 20 F. App’x
469, 470 (6th Cir. 2001).

In light of the foregoiﬂg, the Court finds that Plaintiff fails to state a federal claim

arising out of Berean’s alleged interference with Plaintiff’s filing of grievances.
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VII. Motion to Stop Transfer

Plaintiff has now filed an “Emergency Motion to Stop Plaintiff’s Transfer[] During
the Pendency of this 42 USC § 1983 Civil Proceeding.” The Court construes the motion as one
seeking preliminary injunctive relief.

Preliminary injunctions are “one of the most drastic tools in the arsenal of judicial
remedies.” Bonnell v. Lorenzo, 241 F.3d 800, 808 (6th Cir. 2001) (quoting Hanson Trust PLC v.
ML SCM Acquisition Inc., 781 F.2d 264, 273 (2d Cir. 1986)). The issuance of preliminary
injunctive relief is committed to the discretion of the district court. See Ne. Ohio Coal. v.
Blackwell, 467 F.3d 999, 1009 (6th Cir. 2006); Nader v. Blackwell, 230 F.3d 833, 834
(6th Cir. 2000). In exercising that discretion, a court must consider whether plaintiff has
established the following elements: (1) a strong or substantial likelihood of success on the merits;
(2) the likelihood of irreparable injury if the preliminary injunction does not issue; (3) the absence
of harm to other parties; and (4) the protection of the public interest by issuance of the injunction.
Id. These factors are not prerequisites to the grant or denial of injunctive reiief, but factors that
must be “carefully balanced” by the district court in exercising its equitable powers. Frisch's
Rest., Inc. v. Shoney’s, Inc., 759 F.2d 1261, 1263 (6th Cir. 1985); see also Ne. Ohio Coal., 467
F.3d at 1009. Moreover, where a prison inmate seeks an order enjoining state prison officials, the
court is required to proceed with the utmost care and must recognize the unique nature of the prison
setting. See Glover v. Johnson, 855 F.2d 277, 284 (6th Cir. 1988); Kendrick v. Bland, 740 F.2d
432, 438 n.3 (6th Cir. 1984). The party seeking injunctive relief bears a heavy burden of
- establishing that the extraordinary and drastic remedy sought is appropriate under the
circumstances. See Overstreet v. Lexington-Fayette Urban Cnty. Gov’t, 305 F.3d 566, 573

(6th Cir. 2002); Stenberg v. Cheker Oil Co., 573 F.2d 921, 925 (6th Cir. 1978).
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In light of the Court’s. dismissal of Plaintiff’s remaining claims, Plaintiff cannot
demonstrate any likelihood of success on the merits of his underlying complaint. For that reason,
and because the motion expressly seeks relief only so long as the instant action remains pending,
the motion is moot.

Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the
Court will dismiss Plaintiff’s claims against Defendants Berean, Parish, and Washington under 28
U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c). Plaintiff’s motion seeking
preliminary injunctive relief will be denied.

The Court must next decide whether an appeal of this action would be in good faith
within the meaning of 28 U.S.C. § 1915(a)(3). See McGore v. Wriggles;vorth, 114 F.3d 601, 611
(6th Cir. 1997). For the same reasoné that the Court dismisses the action, the Court discerns no
good-faith basis for an appeal. Should Plaintiff appeal this decision, the Court will assess the
$505.00 appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless
Plaintiff is barred from proceeding in forma pauperis, e.g., by the “three-strikes™ rule of § 1915(g). N
If he is barred, he will be required to pay the $505.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(g).

Dated: March 19, 2019 /s/ Janet T. Neff
Janet T. Neff
United States District Judge
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

DOUGLAS CORNELL JACKSON,

Plaintiff, Case No. 1:18-cv-1075
v. Honorable Janet T. Neff
UNKNOWN BEREAN et al.,

Defendants.

/
JUDGMENT

In accordance with the opinion issued this date:
IT IS ORDERED that Plaintiff’s ‘action against the remaining Defendants is
DISMISSED WITH PREJUDICE for failure to state a claim pursuant to 28 U.S.C. §§ 1915(e)

and 1915A, and 42 U.S.C. § 1997¢(c).

Dated: March 19, 2019 /s/ Janet T. Neff
Janet T. Neff - 7
United States District Judge

Qged as a Twue Copy

~ Deputy Clerk

u.s. Dlstrlct Court
Westarn D&it Ichigan
Date D\ 2O\ DO\




- Additional material

from this filing is
available in the

Clerk’s Office.



