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QUESTION PRESENTED 
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        IN THE SUPREME COURT OF THE UNITED STATES 
 

        OCTOBER TERM, 2020 
 
                                                      _______________________ 
 

     Malcolm J. Sanders, Petitioner, 
 

v. 
 
 

   The State of Wisconsin, Respondent. 
 
                                                      _______________________ 
 

   PETITION FOR A WRIT OF CERTIORARI 
   TO THE WISCONSIN COURT OF APPEALS 

 
                                                      _______________________ 
 

Malcolm J. Sanders respectfully petitions for a writ of certiorari to review the 
judgment of the Wisconsin Court of Appeals in this case. 
 

OPINION BELOW 
 

The opinion of the Wisconsin Court of Appeals is reported at 2019 WI App 52, 
388 Wis.2d 502, 933 N.W.2d 670 and appears herein as Appendix A.  
 

JURISDICTION 
 

The Wisconsin Supreme Court entered its order denying review on November 
11, 2019.  This Court’s jurisdiction is invoked under 28 U.S.C. §1257(a). 
 

CONSTITUTIONAL PROVISION INVOLVED 
 

Amendment XIV, §1 to the U.S. Constitution provides “All persons born or 
naturalized in the United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the state wherein they reside.  No state shall make or 
enforce any law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.” 

  
//        
 



2 
 

                                            STATEMENT OF THE CASE 
 
I. Factual Background of the Case 
 
       After peremptory strikes were made, trial counsel objected to the State’s 
 strikes of the only black persons on the panel. (79:45). The court asked the State 
 for an explanation and the prosecutor responded the strikes were based on both 
 jurors reporting they had “prior bad experiences” with  police. (79:46 [lines 7-15]). 
 The prosecutor did not tell the court the jurors’ reason for their bad experiences was 

they had been pulled over for the nonexistent crime of Driving While Black.  See 
(79:23 [juror reports she “has been pulled over for driving in the wrong 
place”])(79:28-29 [juror reports he has been “racially profiled” by “several times 
where I have just been pulled over without just cause.]) 

     The court accepted the prosecutor’s reason as race neutral and denied trial 
counsel’s objection. (79:47-50). See 2019 WI App 52, ¶2-¶4. 

     
 
II.    Proceedings Below 
 
        On June 15, 2016, complaint no. 16 CF 677 was filed in Kenosha County Circuit 
Court charging Mr. Sanders with 2 counts of violating §961.41(d)(2), Wis. Stats. 
(Delivery of Heroin). (1).  Both counts were enhanced charging Mr. Sanders as a 
repeater and that the deliveries were made within 1000 feet of a youth center. Id. Mr. 
Sanders initially appeared with counsel on July 26, 2016, waived reading the 
complaint and asked for a preliminary hearing. (5)(72:2).   The court set bail at $5000 
cash and set prelim for August 3, 2016. (15)(72:3). 
 
     On August 3, 2016, Mr. Sanders waived preliminary hearing. (8)(73).  The court 
set pretrial conference for November 9, 2016 and jury selection for November 28, 
2016. (73:6).  An information charging Mr. Sanders and 2 codefendants with the 
identical crimes in the complaint was filed that date. (10). 
 
      On August 5, 2016, the scheduling order setting final pretrial at November 9, 
2016 was filed. (11). 
 
     On November 8, 2016, the final pretrial was adjourned because the codefendants 
could not be produced. (74). On November 10, 2016 the final pretrial was again 
rescheduled because the codefendants could not be produced. (75). On November 28, 
2016, the final pretrial was again rescheduled so Mr. Sanders could retain counsel. 
(76). On January 3, 2017, the final pretrial was rescheduled at the parties’ request. 
(77). 
 
     On March 9, 2017, the remaining codefendant accepted the State’s offer (78:5-12). 
Mr. Sanders’ counsel requested an adjournment because the cooperating 
codefendant’s statement had not been provided in discovery until the day before.  
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(78:16). The court refused counsel’s request, instead requiring Mr. Sanders to change 
his plea that day or go to trial. (78:16-22). Mr. Sanders chose to go to trial. (78:22). 
 
     On March 17, 2017, the State filed its witness list and demand for discovery. (14). 
 
     Jury trial began March 27, 2017 with jury selection. (79).   After peremptory 
strikes were made, trial counsel objected to the State’s strikes of all of the black 
persons on the venire. (16)(79:45-50).  The court denied the objection, finding the 
State’s reasons race neutral. Id. The State began presenting its case. (79:82). 
 
     On March 28, 2017, the State continued presenting its case and rested (80:126). 
Mr. Sanders had previously waived his right to testify. (80:92-96). Defense counsel 
did not present any witnesses. (80:126 [lines 6-7]). 
 
     On March 29, 2017, the jury returned its verdict, finding Mr. Sanders guilty on 
both counts. (40)(41)(81:12-15).  The court requested a presentence investigation. 
(39). 
 
     On June 1, 2017, the court sentenced Mr. Sanders to 18 years on Count 1 with 12 
years confinement to be followed by 8 years extended supervision and on Count 2 to 5 
years probation, consecutive. (51)(82:22- 23). On August 31, 2017, following receipt of 
a letter from the Department of Corrections (59), the court amended the judgment on 
Count 1 to 17 years, with 12 years confinement to be followed by 5 years of extended 
supervision. (61). 
 
     The Wisconsin Court of Appeals affirmed on August 7, 2019.  See Appendix A.  
The Wisconsin Supreme Court denied review on November 13, 2019.   
 
                                    REASON FOR GRANTING THE WRIT 

 
 I. The case gives the Court the opportunity to revitalize Batson v. Kentucky, 476  
     U.S. 79 (1986) while at the same time forestalling further deprivation of the 
     rights of millions of Americans due to Driving While Black. 
 
          A. Driving While Black 
 
               There is a cancer growing on the Constitution and its name is Driving While 
Black (DWB). 
 
     Driving While Black may be narrowly defined as persons of color being stopped by 
police for no reason other than their race.  It may also be characterized as “an officer’s 
ability to make a stop motivated by subjective reasons, many times racial, and then 
only needing to justify the stop by citing a minor traffic violation.”  People v. Brown, 
930 N.W.2d 840, 868 (Iowa 2019)(dis. opn. per Cady, C.J.). 
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     This cancer was first detected at least 20 years ago when news media all over the 
Nation regularly reported black people were being stopped by police for no reason 
except their color.  See, e.g., Floyd D. Weatherspoon, Racial Profiling of 
African-American Males: Stopped, Searched and Stripped of Constitutional 
Protection, 38 J. Marshall L. Rev. 439, n.1 (2004)(reporting polls of black men 
showing more than half were victims), hereinafter Weatherspoon.  No black person is 
safe from these unconstitutional stops.  David A. Harris, The Stories, the Statistics 
and the Law: etc., 84 Minn. L. Rev. 265, 265-266 (1999)(reporting victims include 
famous actors, athletes and lawyer Johnnie Cochran); Weatherspoon at 445-446 
(reporting stops of blacks from all walks of life).  (The term “Driving While Black 
originated with the victims. David A. Harris, “Driving While Black” and All Other 
Traffic Offenses: etc., 87 J. Crim. L. & Criminology 544, 546, n. 10 (1997).)  
 
     The best current survey of this dangerous practice is found in the dissenting 
opinions in Brown, supra.  Justice Appel collects most of the law reviews reporting 
studies showing the pervasiveness of racial profiling by DWB across the Nation. 930 
N.W.2d at 924-925.  And see FRANK R. BAUGARTNER, et al., WHAT 20 MILLION 
TRAFFIC STOPS TELL US ABOUT POLICING AND RACE (2018).  This Court has 
recognized the constitutional impropriety of DWB.  “[T]he Constitution prohibits 
selective enforcement of the law based on considerations such as race.”  Whren v. 
United States, 517 U.S. 806, 813 (1996).  See Maryland v. Wilson, 519 U.S. 408, 423 
(1997)(dis. opn. per Kennedy, J. “When Whren is coupled with today’s holding, the 
Court puts tens of millions of passengers at risk of arbitrary control by the police.”); 
Utah v. Strieff, 576 U.S. ___, 136 S.Ct. 2056, 2070 (2016)(dis. opn. per Sotomayor, J. 
“[I]t is no secret that people of color are disproportionate victims of [suspicionless 
stops.]”).  But what seems little known to many courts is, since DWB has been 
allowed to go unchecked by law for so long, it now leads regularly to police shootings.  
See Devon W. Carbado, From Stopping Black People to Killing Black People: etc., 105 
Cal. L. Rev. 125, 163-164 (2017).  The DWB cancer now kills people as well as 
constitutional amendments. 
 
     The Court says the law provides a remedy via the Equal Protection Clause, Whren, 
supra, id., but that remedy is totally inadequate.  See State v. Ochoa, 2009 NMCA 2, 
¶19, 146 N.M. 32, 206 P.3d 143, 150-151.  First, the average accused citizen is 
indigent or, at best earns from $23,000 to $60,000 a year, Darrel D. Jackson, Policing 
the Police, etc., 85 UMKC L. Rev. 617, 680 (2017) and the average cost of taking an 
Equal Protection claim to trial ranges from $45,000 to $125,000. 85 UMKC L. Rev. at 
680.  So, few, if any, accused persons can afford to protect their rights in this manner.  
As to a civil discrimination remedy, since the vast majority of persons stopped on the 
highway are released without getting tickets, 930 N.W.2d at 924, they don’t have 
damages big enough to justify a civil rights suit.  Furthermore, returning to the 
criminal arena, there is no Equal Protection exclusionary rule an accused could use to 
suppress evidence seized during a DWB stop.  See, generally, Brooks Holland, 
Safeguarding Equal Protection Rights: etc., 37 Am. Crim. L. Rev. 1107 (2000). 
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     Whatever this Court’s direct cure for DWB may one day be, it can keep DWB from 
spreading to jury selection using the Fourteenth Amendment. 
 
          B. Driving While Black and jury selection 
 
               Well over a century ago, this Court first recognized prohibiting persons of 
color from serving on juries is unconstitutional. Strauder v. West Virginia, 100 U.S. 
303 (1879).  The Strauder Court found such a practice was clearly contrary to the 
purpose of the Fourteenth Amendment, 100U.S. at 305-308, and held that 
Amendment “is to be construed liberally, to carry out the purpose of its framers.” 100 
U.S. at 307. 
 
     By the late 20th century, this Court found the procedures it had mandated for an 
accused person of color to prove unconstitutional restriction from jury duty were 
outdated and ineffective.  Batson v. Kentucky, 476 U.S. 79 (1986). 
 
     Today, over 30 years since Batson, supra, its mandated procedures, like Strauder 
before it, are deemed ineffective.  See, e.g., Leonard L. Cavise, The Batson Doctrine: 
The Supreme Court’s Utter Failure to Meet the Challenge of Discrimination in Jury 
Selection, 1999 Wis. L. Rev. 51; State v. Saintcalle, 178 Wash.2d 34, 309 P.3d 326 
(2013)(en banc)(at ¶2, ¶20-¶44 [since Batson “is failing us” suggesting, inter alia, 
purposeful discrimination should be abandoned in favor of a requirement 
unconscious bias must be considered); Flowers v State, 947 So.2d 910 (Miss.2007)(en 
banc)(at ¶69-¶74 [since Batson has not prevented counsel from using challenges to 
discriminate, proposing to abolish peremptory challenges]).  These concerns are not 
unknown to this Court.  See Miller-El v. Dretke, 545 U.S. 231, 266-273 (2005)(conc. 
opn. per Breyer, J. [in view of research on unconscious bias through racial 
stereotyping, inter alia, recommending reconsideration of the Batson test and 
peremptory challenge system as a whole at 273]). 
 
    And counsel submits this case is just the one in which to reconsider Batson.  Since 
only persons of color are subject to DWB, this a characteristic peculiar to race.  See 
Turner v. State, 267 Ga. 149, 151, 476 S.E.2d 252, 256 (1996)(“An explanation is not 
racially neutral if it is based on ‘a characteristic that is peculiar to any race’ [citations 
omitted] or a stereotypical belief.”).  This Court has yet to adopt this rule although it 
is implied in Purkett v. Elem, 514 U.S. 75, 759 (1995).  Counsel will argue it here 
before this Court.  See, generally Anthony Page, Batson’s Blind Spot: Unconscious 
Stereotyping and the Peremptory Challenge, 85 B.U. L. Rev. 155 (2005). 
 
                                                      CONCLUSION  
 
     Striking persons of color from juries because they have been subject to a past DWB 
is piling discrimination on discrimination and should be per se unconstitutional.  
Counsel submits the foregoing demonstrates this case should be heard by this Court 
to reevaluate Batson and begin to cure the DWB cancer. 
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Dated: February 10, 2020 
 
                                                                                       Respectfully submitted, 
 
                                                                              _______________________________ 

                                                                        Timothy Alan Provis 
                                                                                        123 East Beutel Road 

                     Port Washington, WI 53074 
                 Pro Bono Counsel for Petitioner 

                                                                                                SANDERS 
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388 Wis.2d 502
933 N.W.2d 670
2019 WI App 52

STATE of Wisconsin, Plaintiff-
Respondent,

v.
Malcolm J. SANDERS, Defendant-

Appellant.†

Appeal No. 2018AP1310-CR

Court of Appeals of Wisconsin.

Submitted on Briefs: April 24, 2019
Opinion Filed: August 7, 2019

On behalf of the defendant-appellant, the 
cause was submitted on the briefs of Tim 
Provis, Port Washington.

On behalf of the plaintiff-respondent, the 
cause was submitted on the brief of Hannah 
S. Jurss, assistant attorney general, and Brad 
D. Schimel, attorney general.

Before Neubauer, C.J., Reilly, P.J., and 
Gundrum, J.

GUNDRUM, J.

[933 N.W.2d 672]

[388 Wis.2d 505]

¶1 Malcolm Sanders appeals from a judgment 
of conviction entered after a jury found him 
guilty of two counts of delivering heroin, as a 
repeater and as a party to a crime. He claims 
the Equal Protection Clauses of the United 
States Constitution and Wisconsin 
Constitution were violated when the 
prosecutor used two of her peremptory 
challenges to strike from the jury panel the 
only two African-American potential jurors. 
Because we agree with the circuit court’s 
determination that the prosecutor did not 
engage in purposeful discrimination, we 
conclude there was no equal protection 
violation. We affirm.

Background

¶2 During voir dire, the circuit court, the 
prosecutor, and Sanders' counsel asked 
questions of potential jurors on the panel. 
When it was her turn, the prosecutor’s first 
question was: "Is there anyone here who has 
... had a prior bad experience with law 
enforcement?" Several potential jurors raised 
their hands. Questioning continued in 
relevant part:

[Prosecutor]: .... I'm going to 
start with ... Ms. [R.]

.... [W]hat I'm really asking here 
is whether ... your prior 
experience with law 
enforcement would affect your 
ability to be fair in this case.

MS. [R.]: Yes.

[Prosecutor]: All right. And so 
does that mean that you would 
count the testimony of law 
enforcement officers as less 
credible than other witnesses, or 
is there some other way where 
you think your ability to be fair 
would be affected?

[388 Wis.2d 506]

MS. [R.]: I wouldn't—I have an 
issue with the police. I have 
been pulled over for driving in 
the wrong area, so my 
perception might be skewed.

[Prosecutor]: Okay. And so 
when you are evaluating the 
testimony of law enforcement 
officers, would you believe their 
testimony to be less credible 
simply because they are law 
enforcement officers?

MS. [R.]: Yes.
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[Prosecutor]: And so overall 
evaluating the evidence in this 
case knowing that there’s likely 
to be testimony from law 
enforcement officers, could you 
be fair?

MS. [R.]: Yes.

[Prosecutor]: So in spite of what 
you told me regarding your 
concerns, you think overall in 
this case you could be fair?

MS. [R.]: Yes, but ... I just do 
not feel comfortable with this.

[Prosecutor]: Okay. So you have 
an issue of comfort. But, again, 
comfort isn't really the deciding 
question. The deciding question 
is whether you can be fair, so 
you think regardless of your 
comfort level, in the end could 
you evaluate the evidence in this 
case fairly?

MS. [R.]: Yes.

....

[Prosecutor]: All right. How 
about the second row? Anybody 
have a prior bad experience 
with ... law enforcement in the 
second row?...

(Hand is raised.)

[Prosecutor]: Mr. [O.]?

....

[388 Wis.2d 507]

[Prosecutor]: Okay. So, again, ... 
given your prior experience, do 
you think you can be fair in this 

case?

MR. [O.]: No.

[933 N.W.2d 673]

[Prosecutor]: All right. And you 
heard the questions that I was 
asking Ms. [R.] Again, the 
overall question in this case is 
regarding evaluating the 
evidence, evaluating the 
testimony, which may include 
law enforcement. And so based 
upon that, do you think you can 
evaluate the evidence in a fair 
way?

MR. [O.]: Honestly, no.

[Prosecutor]: Okay. I would 
move to strike Mr. [O.] based 
upon those answers.

[Court]: I am going to pry a 
little bit. Why do you think you 
would be unable to be fair to 
both sides?

MR. [O.]: Personal reasons.

[Court]: Well, ... don't you think 
other people on the jury may 
have personal reasons that 
would affect their decision? 
[Court discussion about 
"justice" being "always blind 
and always in balance."] .... [I]s 
there some reason you would be 
unable to [decide based upon 
what the facts dictate]?

MR. [O.]: Yes. I'm sorry. It is 
just personal reasons.

[Court]: I'm afraid I'm going to 
have to pry a little bit more, sir.

MR. [O.]: I had a run-in when I 
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was 16 with a cop.

....

MR. [O.]: And he threatened to 
beat my head in.

[Court]: Okay. Do you think all 
the police are like that?

[388 Wis.2d 508]

MR. [O.]: I just—I don't know. I 
just don't trust them.

[Court]: [Discussion about 
being open-minded and jury 
duty "bring[ing] people together 
from all backgrounds."]

I don't think you would suggest 
we have only jurors consisting 
of people who have had good 
experiences with the police, do 
you?

MR. [O.]: No.

[Court]: So if I let you off 
because you had one bad 
experience with one bad police 
officer, what is going on? I'm 
going to repeat my question, 
and answer it honestly, and I'm 
not going to continue to 
examine you about it, but is 
there any reason for me to think 
you are any less likely to be fair 
to both sides than anyone else 
who is here?

MR. [O.]: Possibly. I'm just 
stuck in my ways right now.

[Court]: I'm going to let the 
lawyers examine you further. 
I'm going to deny your request, 
but you can examine further on 
it if you want.

[Prosecutor]: Okay. I think you 
have answered sufficient 
questions. So now is there 
anyone else in the second row 
who I missed who has had a bad 
experience with law 
enforcement?

(Hand is raised.)

[Prosecutor]: Mr. [S.]?

MR. [S.]: Mm-mmm.

[Prosecutor]: And, again, I'm 
not going to try to pry into 
details, but the question in the 
end ... is whether you can listen 
to the evidence and evaluate it 
fairly.

[388 Wis.2d 509]

MR. [S.]: Honestly, I'm not 
sure. I would say I don't know, 
but based on my experience in 
the past, it probably would 
bubble up feelings of stuff that 
has happened to me in the past 
several times, and just to give a 
little detail, just being racially 
profiled in the past, and I don't 
know how that would come up 
in this case, but I have had it 
happen to me several times 
where I have just been pulled 
over without just cause.

[Prosecutor]: Okay. So, again, 
you heard the judge talk about 
people’s prior experiences, and 
the question I want to ask you 
now is whether you think that 
you are less able to be fair than 
anyone else on the jury.

[933 N.W.2d 674]
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MR. [S.]: Right now I don't 
think so. I mean, I'm saying I 
think I can be fair, but I'm just 
letting you know, you know, 
that has happened to me, and 
like I said, I don't know how 
that is going to come into this 
case as far as a reason for 
someone being pulled over or 
questioned or whatever the case 
may be, but I'm letting you 
know that is what happened to 
me in my past.

....

[Court]: Let me ask both of you 
gentlemen if the evidence 
satisfies you beyond a 
reasonable doubt that the 
defendant committed the 
crimes charged or either of the 
crimes charged, would you be 
able to vote guilty?

MR. [S.]: I would say yes.

[Court]: Would you be able to 
vote not guilty if the evidence 
did not come up to that 
standard?

MR. [S.]: Yes.

[Court]: Mr. [O.], how do you 
answer?

MR. [O.]: The second question, 
yes.

[Court]: What about the first 
question? If the evidence 
satisfies you beyond a 
reasonable doubt that 

[388 Wis.2d 510]

the defendant committed one or 
both of the crimes, would you be 

able to return a verdict of 
guilty?

MR. [O.]: Possibly.

[Court]: Well, this one I've got 
to have an answer.

MR. [O.]: Yes or no?

[Court]: Yes, sir.

MR. [O.]: Yes.

....

[Prosecutor]: .... Now, as the 
judge has informed you, this 
case does involve allegations of 
delivery of drugs, so I'm going 
to ask a question about your 
personal experiences. Have you 
or someone close to you like a 
close family member or friend 
ever been arrested for a drug 
crime?

(Hands are raised.)

....

[Prosecutor]: Okay. I'll start in 
the back with Ms. [R.] And, 
again, my question in the end, 
what I'm trying to determine, is 
whether that past experience, 
whether involving yourself or a 
close family member or friend, 
would cause you to be unfair in 
this case knowing that this case 
involves a drug allegation?

MS. [R.]: My husband did time 
in prison for selling drugs.

[Prosecutor]: Okay. And do you 
feel that in your husband’s case, 
he was treated fairly or unfairly?



State v. Sanders, 388 Wis.2d 502, 933 N.W.2d 670, 2019 WI App 52 (Wis. App. 2019)

-5-  

MS. [R.]: He was treated fairly.

[Prosecutor]: And was that 
some time ago, or was it recent?

MS. [R.]: Eight years ago.

[388 Wis.2d 511]

[Prosecutor]: All right. So given 
that experience, could you be 
fair in this case?

MS. [R.]: Yes.

[Prosecutor]: Thank you. Is 
there anyone else in the back 
row, whether you, yourself, or a 
very close family member or 
friend who has been arrested for 
a drug crime?

(No response.)

[Prosecutor]: .... How about the 
second row here?

(Hands are raised.)

....

[Prosecutor]: So [Ms. S.] can 
you just give me a brief 
description of the 
circumstances?

MS. [S.]: My son, and it was 
possession.

[Prosecutor]: Okay. Do you feel 
your son was treated fairly or 
unfairly?

MS. [S.]: Unfairly.

[Prosecutor]: And was this a 
long time ago, or was this more 
recent?

[933 N.W.2d 675]

MS. [S.]: Within the last couple 
of years.

[Prosecutor]: Okay. Now, given 
your personal experience with 
your son, do you think you 
would be able to be fair in this 
case?

MS. [S.]: Yes.

....

[Prosecutor]: .... Has anyone 
here, you, yourself personally, 
been charged with any crime?

(Hands are raised.)

[388 Wis.2d 512]

[Prosecutor]: .... Mr. [G.] And so 
what were the circumstances of 
that?

MR. [G.]: I was young. It was 
like 35 years ago. I was in the 
Marines, and somebody hit me 
and I hit him back ....

....

MR. [G.]: .... It was like a really 
long time ago. It is the only time 
I have ever been arrested. He hit 
me and I hit him, and the 
charge was dropped ....

[Prosecutor]: I appreciate the 
answer.

MR. [G.]: I have to admit it, I 
have been arrested.

[Prosecutor]: So would that 
affect your ability to be fair?...
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MR. [G.]: Not at all.

[Prosecutor]: Okay. Thank you. 
Anyone else who I missed who 
you, yourself, have been 
charged with a crime?

(No response.)

[Prosecutor]: I see no other 
hands. All right.... Is there 
anyone here who thinks that 
really drugs should be legalized, 
illegal drugs currently like 
marijuana or cocaine or heroin, 
that that should become legal?

....

[Prosecutor]: .... Mr. [F.] So my 
follow-up question is regardless 
of your personal opinion, would 
you be able to follow the judge’s 
instructions regarding the law 
in this case?

MR. [F.]: Yes, absolutely.

....

[Prosecutor]: .... [I]s anyone 
familiar with the difference 
between circumstantial 
evidence and direct 

[388 Wis.2d 513]

evidence? Anyone here who 
hasn't heard that distinction 
here before, something 
circumstantial versus something 
direct?

(No response.)

[Prosecutor]: I see no hands. Is 
there anyone here who thinks 
that circumstantial evidence is 
always going to be [not as 

probative or as valuable as] 
direct evidence?...

....

[Prosecutor]: I see a few hands 
there. Now, what if the 
circumstantial evidence was 
something like a fingerprint that 
connects someone to a 
burglary? Would that 
necessarily be worse evidence 
than an eyewitness?...

(Hand is raised.)

[Prosecutor]: And that is Mr. 
[M.]? All right. So in the end, 
the question that I'm getting to 
is whether you wi[ll] fairly 
evaluate the evidence in this 
case, whether it is 
circumstantial or direct.

MR. [M.]: I could, but if there 
was proof of prints, I mean, that 
sums it up.

[Prosecutor]: Okay. So you 
think that kind of ... evidence 
could be quite strong?

MR. [M.]: Very strong, yes.

¶3 No other potential jurors responded to any 
voir dire questions, by either the circuit court, 
the prosecutor, or Sanders' counsel, in a way 
that might concern the State. Following voir 
dire, the State and Sanders exercised their 
allotted peremptory challenges, each striking 
five potential jurors from the panel. The State 
struck Ms. R., Mr. S., Mr. O., Ms. S., and Mr. 
F. Out of the presence of the jury, Sanders 

[933 N.W.2d 676]

challenged the State’s striking of Ms. R. and 
Mr. S., 
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[388 Wis.2d 514]

alleging they were struck because they are 
African-American. When the court asked the 
prosecutor why she struck Ms. R. and Mr. S., 
the prosecutor responded:

Both of those individuals 
expressed having prior bad 
experiences with the police, and 
although in the end they 
indicated they could be fair, 
they were quite hesitant and 
seemed to express feelings 
based upon their personal 
experiences of not trusting law 
enforcement and maybe looking 
more skeptically at law 
enforcement testimony than 
other witnesses, and that is the 
reason they were struck, which 
is also consistent with Mr. [O.]

The court accepted the State’s explanation as 
"race neutral" and not "camouflage.... [T]he 
jurors came forward and acknowledged that 
they had experiences that caused them to be 
feeling that the police had ill-treated them, 
and that is not a sentiment exclusively held by 
blacks. There are plenty of white people [who 
feel that way, such as] Mr. [O.]" The court 
continued:

In the end, I felt that they were 
qualified to make it to this 
phase in spite of their—Mr. [O.] 
for sure at an earlier point when 
I deferred it or initially denied 
it, the answers he had given 
clearly could have led to his 
exclusion from the jury, but I'm 
a big believer in trying to keep 
people on if at all possible. I 
don't want them to go off 
because they might not be fair. I 
want them to really think about 
it. In the end, all three of them 
indicated a willingness to be 
fair. That doesn't mean that the 

district attorney has to accept 
that that they would be ideal 
jurors for the State.

¶4 The circuit court found the prosecutor’s 
reason for striking Ms. R. and Mr. S. to be 
"legitimate," adding:

[388 Wis.2d 515]

[I]f I look at this whole panel, I 
don't think the district attorney 
is off the wall in selecting these 
two as to be among their five 
people they strike. I don't think 
there is any reason for me to 
conclude it’s because they are 
black. It may be that 
derivatively they have had bad 
experiences because they are 
black, but they are not being 
excluded now because they are 
black ....

The court denied Sanders' challenge to the 
prosecutor’s use of peremptory strikes.

¶5 During the trial, the State called five 
witnesses—three law enforcement officers, a 
confidential informant who worked with the 
law enforcement officers, and a codefendant 
of Sanders who testified to Sanders selling 
him heroin on two occasions. Sanders 
presented no witnesses in his defense. The 
jury returned a verdict of guilty on both 
counts against Sanders, and the court later 
sentenced him. Sanders appeals.

Discussion

¶6 Sanders asserts the Equal Protection 
Clause was violated because the State acted 
with discriminatory intent in striking the only 
two African-American potential jurors. He 
claims the circuit court erred in seeing it 
otherwise and in declining to keep those two 
potential jurors on his jury despite the State’s 
exercise of its peremptory challenges.
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¶7 To succeed with his challenge, Sanders 
needed to demonstrate that the prosecutor 
had "racially discriminatory intent or 
purpose" behind her decision to strike these 
two potential jurors. See State v. Lamon , 
2003 WI 78, ¶34, 262 Wis. 2d 747, 664 
N.W.2d 607. A three-step process is involved 
with such 

[388 Wis.2d 516]

a challenge. See Batson v. Kentucky , 476 U.S. 
79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986) ; 
Lamon , 262 Wis. 2d 747, ¶¶22, 27, 664 
N.W.2d 607. First, a defendant must make a 
prima facie showing "that the prosecutor has 
exercised 

[933 N.W.2d 677]

peremptory challenges on the basis of race." 
Hernandez v. New York , 500 U.S. 352, 358, 
111 S.Ct. 1859, 114 L.Ed.2d 395 (1991). 
Second, if the showing is made, the 
prosecutor must then provide a race-neutral 
explanation for why he/she struck the 
potential juror(s). Id. at 358-59, 111 S.Ct. 
1859. Lastly, if the prosecutor provides such 
an explanation, the circuit court must then 
"determine whether the defendant has carried 
his burden of proving purposeful 
discrimination." Id. at 359, 111 S.Ct. 1859. 
"[D]iscriminatory intent is a question of 
historical fact, and the clearly erroneous 
standard of review applies at each step." 
Lamon , 262 Wis. 2d 747, ¶45, 664 N.W.2d 
607. Because the circuit court "is in the best 
position to determine the credibility of the 
state’s race-neutral explanations," we give 
"great deference" to the court’s ruling as to 
whether the prosecutor had racially 
discriminatory intent or purpose in exercising 
his/her peremptory challenges. Id. , ¶¶41-42.

¶8 Because the parties focus on the third step 
of the analysis, so will we. The third step

requires that when the 
prosecutor offers a race-neutral 

explanation, the circuit court 
has the duty to weigh the 
credibility of the testimony and 
determine whether purposeful 
discrimination has been 
established. As part of this third 
step, a defendant may show that 
the reasons proffered by the 
State are pretexts for racial 
discrimination. The defendant 
then has the ultimate burden of 
persuading the court that the 
prosecutor purposefully 
discriminated or that the 
prosecutor’s explanations were 
a pretext for intentional 
discrimination. Therefore, it is 
at this step that 

[388 Wis.2d 517]

the issue of persuasiveness and 
plausibility of the prosecutor’s 
reasons for the strike become 
relevant, and "implausible or 
fantastic justifications may [ ] 
be found to be pretexts for 
purposeful discrimination."

Id. , ¶32 (citations omitted; brackets in 
original).

¶9 The prosecutor indicated to the circuit 
court that she struck Ms. R. and Mr. S., as 
well as non-African-American Mr. O., because 
they all "expressed having prior bad 
experiences with the police ... and seemed to 
express feelings based upon their personal 
experiences of not trusting law enforcement 
and maybe looking more skeptically at law 
enforcement testimony than other witnesses." 
Sanders' counsel responded that Mr. S. "never 
expressed any hesitancy [in indicating he 
could be fair] and, you know, it’s the very idea 
of why we need the black people on the jury, 
because they are the ones who are harassed, 
you know, by the police ... and ... they 
represent a cross-section of society." The 
court found the prosecutor’s explanation for 
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striking Ms. R. and Mr. S. to be race-neutral, 
credible, and appropriate and ultimately 
determined there was no reason to conclude 
the prosecutor struck the two African-
American potential jurors "because they are 
black." The court added that it saw no 
evidence the prosecutor "purposefully 
exclude[d]" Ms. R. or Mr. S. "on the basis of 
the color of their skin."

¶10 On appeal, Sanders asserts: "[W]hat the 
State did not tell the court below is that both 
of the black jurors' reason for their bad 
experiences with police was they had been 
pulled over for the non-existent crime of 
Driving While Black."1 He develops 

[933 N.W.2d 678]

[388 Wis.2d 518]

no argument and provides no legal support 
related to why the specific reason(s) a 
potential juror may be biased against a party’s 
case is of consequence to the constitutional 
analysis. Instead, Sanders conclusorily 
challenges the State’s expressed reason for 
striking the two African-American jurors:

[S]ince it is only black people 
who are stopped for Driving 
While Black, the State's reason 
for striking these black jurors 
was not race-neutral. If black 
persons who have been stopped 
for Driving While Black, i.e. 
have been discriminated against 
by police, are therefore 
ineligible to serve on juries, 
then the State has based 
discrimination upon 
discrimination. Thus, the State’s 
reason for striking the black 
jurors was not race neutral and 
the [circuit] court[’s] decision to 
sustain the strikes was clearly 
erroneous.

¶11 Sanders fails to persuade. Non-African-
Americans—such as Mr. O.—certainly can, 
and do, also develop bias against law 
enforcement based upon negative personal 
experiences. Whether the experiences are 
motor-vehicle related or not is of no import, 
what matters is bias toward a party’s case. 
Each instance of police contact provides an 
opportunity for a citizen to develop a sense of 
either appreciation or disdain for the law 
enforcement officer(s) with whom he/she 
interacts as well as "law enforcement" more 
generally. Similarly, a potential juror, 
African-American 

[388 Wis.2d 519]

or otherwise, could believe a loved one has 
been treated "unfairly" by our criminal justice 
system in a broader sense, such as non-
African-American Ms. S. seemed to express 
during voir dire with regard to her son. Bias 
against law enforcement and/or the criminal 
justice system more generally is a legitimate 
and very understandable reason for the State, 
when given the opportunity, to strike a 
potential juror. See United States v. Carter , 
111 F.3d 509, 511-14 (7th Cir. 1997) (African-
American potential juror’s anti-police 
sentiment provided the prosecutor sufficient 
reason for striking the potential juror, with 
the court adding, "Batson does not prevent 
consideration of a potential juror’s own 
admitted prejudices just because the potential 
juror and the defendant are of the same 
race."); Edwards v. Roper , 688 F.3d 449, 
454-56 (8th Cir. 2012) (prosecutor’s strike of 
an African-American potential juror found 
proper where the potential juror’s comments 
exhibited "some distrust of courts and 
prosecutors"); United States v. Brooks , 2 
F.3d 838, 841 (8th Cir. 1993) (African-
American potential juror’s experience as a 
victim of police brutality was a race-neutral 
reason for prosecutor to strike the potential 
juror "even though the repeated application 
of the reason might result in the 
disproportionate removal of black prospective 
jurors"); cf. State v. Mendoza , 227 Wis. 2d 
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838, 854-56, 596 N.W.2d 736 (1999) 
(prospective jurors properly struck for cause 
after exhibiting "residual hostility" and 
"resentment" toward criminal justice system 
in relation to their own prior encounter with 
the system); State v. Oswald , 2000 WI App 
3, ¶12, 232 Wis. 2d 103, 606 N.W.2d 238 
(1999) (potential jurors must be struck for 
cause if they exhibit "an intractable negative 
attitude toward the justice system").

[388 Wis.2d 520]

¶12 The prosecutor here struck all four of the 
potential jurors who appeared to harbor some 
level of bias against law enforcement officers 
or the criminal justice system more 
generally—two were African-American, two 
were not. While each potential juror 
ultimately indicated he/she could 

[933 N.W.2d 679]

fairly judge the evidence in the case, based 
upon the totality of the voir dire discussion, 
we see no error in the circuit court’s 
determination that the prosecutor had a 
legitimate, race-neutral reason for striking 
Ms. R. and Mr. S. from the jury and did not 
act with racially discriminatory intent. That 
Ms. R. and Mr. S. alleged that their prior 
experiences with law enforcement may have 
involved discriminatory intent does not 
detract from the prosecutor’s legitimate, 
nondiscriminatory concern about potential 
bias against the State’s case in this wholly 
unrelated proceeding.

¶13 While we recognize that Ms. R. and Mr. S. 
were the only two African-American members 
of the jury panel, as our supreme court noted 
in Lamon , the rule "is that the Equal 
Protection Clause is not violated simply 
because there is a racially discriminatory or a 
disparate impact. Proof of racially 
discriminatory intent or purpose [by the 
prosecutor] is required to show a violation of 
the Equal Protection Clause." Lamon , 262 

Wis. 2d 747, ¶34, 664 N.W.2d 607. Sanders 
failed to meet his burden to show such proof.2

[388 Wis.2d 521]

By the Court. —Judgment affirmed.

¶14 REILLY, P.J. (dissenting).

"It was long ago settled, and 
many times reaffirmed, that a 
conviction rendered by a jury 
from which Negroes have been 
intentionally and 
systematically excluded will not 
be allowed to stand."

McKissick v. State , 49 Wis. 2d 537, 542, 182 
N.W.2d 282 (1971) (emphasis added).

¶15 Malcolm J. Sanders is black. At his trial, 
all of the black jurors were struck by the 
prosecutor despite their assurances that they 
could fairly hear the evidence. When the court 
asked the prosecutor why she struck all the 
black jurors, she replied that they all had 
"prior bad experiences with the police," and 
despite their assurances that they could be 
fair, she struck them because "they were quite 
hesitant and seemed to express feelings based 
upon their personal experiences of not 
trusting law enforcement and maybe looking 
more skeptically at law enforcement 
testimony than other witnesses, and that is 
the reason they were struck." Majority, ¶3. 
Under the 

[388 Wis.2d 522]

Batson1 /Lamon2 standard of review, the 
judge was presented with the option of calling 
the prosecutor a liar or accepting the 
prosecutor’s "race-neutral" reason. See 
Flowers v. Mississippi , ––– U.S. ––––, 139 
S. Ct. 2228, 2241, 204 L.Ed.2d 638 (2019) 
("The trial judge must determine whether the 
prosecutor’s stated reasons were the 

[933 N.W.2d 680]
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actual reasons or instead were a pretext for 
discrimination.") (citing Batson v. Kentucky , 
476 U.S. 79, 97-98, 106 S.Ct. 1712, 90 L.Ed.2d 
69 (1986) ).

¶16 It is a perversion of justice to accept the 
reasoning that because we have unfairly 
treated blacks (or any class of people), we can 
then use our wrongful acts to prevent blacks 
from serving on juries. Utilizing our unfair 
treatment of blacks as a valid "race-neutral" 
reason to keep blacks off juries is itself 
discrimination. See Discrimination , BLACK'S 
LAW DICTIONARY (10th ed. 2014) 
("Differential treatment; esp., a failure to 
treat all persons equally when no reasonable 
distinction can be found between those 
favored and those not favored."); see also 
Flowers , 139 S. Ct. at 2240-41 ("[T]he Batson 
Court emphasized that ‘the central concern’ of 
the Fourteenth Amendment ‘was to put and 
end to governmental discrimination on 
account of race.’ ").

¶17 This is not a failure of the police. This is a 
failure of the judicial system. Our history of 
racism against blacks and our recent judicial 
sanctioning of racial profiling has infected our 
justice system with a cancer that is now 
metastasizing into the constitutional right to a 
jury. See State v. Wright , 2019 WI 45, ¶¶32-
34, 386 Wis. 2d 495, 926 N.W.2d 157 ; State 
v. Floyd , 2017 WI 78, ¶¶26-28, 377 Wis. 2d 
394, 898 N.W.2d 560 ; 

[388 Wis.2d 523]

State v. Brown , 2019 WI App 34, ¶¶19-21, 
388 Wis. 2d 161, 931 N.W.2d 890. The jury is 
a foundation of our justice system as it 
removes the government from being the judge 
of whether one committed a crime. See, e.g. , 
Taylor v. Louisiana , 419 U.S. 522, 530, 95 
S.Ct. 692, 42 L.Ed.2d 690 (1975) ("The 
purpose of a jury is to guard against the 
exercise of arbitrary power—to make available 
the commonsense judgment of the 
community as a hedge against the 
overzealous or mistaken prosecutor and in 

preference to the professional or perhaps 
overconditioned or biased response of a 
judge."); see also Blakely v. Washington , 542 
U.S. 296, 305-06, 124 S.Ct. 2531, 159 L.Ed.2d 
403 (2004) (The right of a jury trial "is no 
mere procedural formality, but a fundamental 
reservation of power in our constitutional 
structure."); Parsons v. Bedford , 28 U.S. (3 
Pet.) 433, 446, 7 L.Ed. 732 (1830) ("The trial 
by jury is justly dear to the American people. 
It has always been an object of deep interest 
and solicitude, and every encroachment upon 
it has been watched with great jealousy."). 
The government is putting itself in the jury 
room by systematically removing an entire 
class of citizens from serving on juries.

¶18 "Equal justice under law requires a 
criminal trial free of racial discrimination in 
the jury selection process." Flowers , 139 S. 
Ct. at 2242. The Batson /Lamon standard of 
review is an illusion.3 The 

[388 Wis.2d 524]

"race-neutral" reason offered by the 
prosecutor 

[933 N.W.2d 681]

is per se discriminatory and requiring our 
trial judges to call out prosecutors as liars to 
defeat these easily stated "race-neutral" 
reasons is unworkable. I respectfully dissent.

--------

Notes:

† Petition for Review Filed

1 The circuit court would have been aware of 
the reason Ms. R. and Mr. S. exhibited bias 
toward law enforcement. Ms. R. told the 
court: "I have an issue with the police. I have 
been pulled over for driving in the wrong 
area, so my perception might be skewed." Mr. 
S. told the court his "bad experience with law 
enforcement" was due to "being racially 
profiled .... I have had it happen to me several 
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times where I have just been pulled over 
without just cause." To the extent a specific 
"Driving While Black" argument was not 
made to the court, it was Sanders' 
responsibility to make such an argument, not 
the State’s.

2 Sanders also asserts two other "issues." He 
claims his "right to confer with counsel 
during plea negotiations" was violated when 
the circuit court denied his request for a 
continuance of the final pretrial conference to 
allow him additional time to discuss with 
counsel a recently produced incriminating 
statement of a codefendant. He also insists 
the circuit court denied him "basic due 
process by forcing [him] to choose between 
his right to counsel and his right to [a] jury 
trial" when Sanders complained, midtrial, 
about his counsel’s performance, and the 
court ruminated about the possibility of 
adjourning the trial if Sanders and the State 
were both to agree to an adjournment with 
the trial later proceeding as a court trial. 
Because Sanders completely fails to develop a 
legal argument in support of these positions, 
we do not address them. See ABKA Ltd. 
P’ship v. Board of Review , 231 Wis. 2d 328, 
349 n.9, 603 N.W.2d 217 (1999) ("[We] will 
not address undeveloped arguments."); 
Industrial Risk Insurers v. American Eng'g 
Testing, Inc. , 2009 WI App 62, ¶25, 318 Wis. 
2d 148, 769 N.W.2d 82 ("[W]e will not 
abandon our neutrality to develop 
arguments" for the parties.).

1 Batson v. Kentucky , 476 U.S. 79, 106 S.Ct. 
1712, 90 L.Ed.2d 69 (1986).

2 State v. Lamon , 2003 WI 78, 262 Wis. 2d 
747, 664 N.W.2d 607.

3 Justice Thurgood Marshall’s concurrence in 
Batson v. Kentucky , 476 U.S. 79, 106 S.Ct. 
1712, 90 L.Ed.2d 69 (1986), highlighted the 
problem with the standard of review:

[W]hen a defendant can 
establish a prima facie case, trial 
courts face the difficult burden 

of assessing prosecutors' 
motives. Any prosecutor can 
easily assert facially neutral 
reasons for striking a juror, and 
trial courts are ill equipped to 
second-guess those reasons. 
How is the court to treat a 
prosecutor’s statement that he 
struck a juror because the juror 
had a son about the same age as 
defendant, or seemed 
"uncommunicative," or "never 
cracked a smile" and, therefore 
"did not possess the sensitivities 
necessary to realistically look at 
the issues and decide the facts 
in this case"? If such easily 
generated explanations are 
sufficient to discharge the 
prosecutor’s obligation to justify 
his strikes on nonracial 
grounds, then the protection 
erected by the Court today may 
be illusory.

Id. at 105-06, 106 S.Ct. 1712 (Marshall, J., 
concurring) (citations omitted); see also 
Lamon , 262 Wis. 2d 747, ¶¶94-96, 664 
N.W.2d 607 (Abrahamson, C.J., dissenting).

--------
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represent a cross-section of society, and if we exclude

the black people because they have had bad experiences

with the police, we don't get the broad cross-section

because then we will only have white people who haven't

had bad experiences with the police. That is the reason

that Kentucky vs. Batson said unless the State can come

up with valid reasons for excluding people, they cannot

be excluded if they are black, and I think if they

weren't struck for cause, the reason is not valid enough.

THE COURT: Well, they have to -- the State

has to offer a race neutral explanation that isn't off

the wall. It just can't be a camouflage. I don't think

they have done that here, and the jurors came forward and

acknowledged that they had experiences that caused them

to be feeling that the police had ill-treated them, and

that is not a sentiment exclusively held by blacks.

There are plenty of white people, and Mr. Ornelas, he was

actually the most adamant of the three in my estimation,

and he had the hardest time coming forward with a

statement that he could vote to convict if the evidence

was there.

In the end. I felt that they were qualified to

make it to this phase in spite of their -- Mr. Ornelas

for sure at an earlier point when I deferred it or

Initially denied it. the answers he had given clearly
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could have led to his exclusion from the jury, but I'm a

big believer in trying to keep people on if at all

possible. I don't want them to go off because they might

not be fair. I want them to really think about it. In

the end, alt three of them indicated a willingness to be

fair. That doesn't mean that the district attorney has

to accept that that they would be ideal jurors for the

State.

Frankly, I'm not a big believer in the use of

peremptory challenges the way we do, and I think we

should follow the English model, which is far less

tolerant of this type of thing, but that is the way our

law is, and it can be used tactically, and if I look at

this whole panel, I don't think the district attorney is

off the wall in selecting these two as to be among their

five people they strike. I don't think there is any

reason for me to conclude It's because they are black.

It may be that derivatively they have had bad experiences

because they are black, but they are not being excluded

now because that they are black, at least not -- they

have given a race neutral explanation.

And the other thing is -- and I don't like to

stereotype that all black jurors are going to vote the

same way. To me, that is just the flip side of

prejudice,.so this idea we have got to have a certain
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quota of black people or white people or Asian people or

anything. I don't buy it. The law is what it is. The

district attorney cannot purposefully exclude people on

the basis of the color of their skin, and I don't see the

evidence to show that they have, so motion is denied.

MR. MEYEROFF: Just for. the record, I have two

points to make. One is that I think there is a higher

bar that she has got to show when she excludes a black

person as opposed to excluding somebody else, and if she

excludes these two black people, there won't be any black

people on the jury at all.

THE COURT: You know -- and, you know, I'm

tempted to say that is unfortunate, but, again, I hearken

back to this idea that when it comes from a stereotype

that blacks are going to be more likely to acquit a black

defendant, that is really a foul thing.

You know, I understand the desire of everybody

to be judged by people -- by his peers, fellow citizens,

and not to have an obviously all white jury selected in

that way or even by random chance. It's not the most

desirable situation from a community standpoint, but it

is not suggestive of any kind of discrimination, and

there is no reason for me to keep someone to whom the

district attorney has a legitimate objection to force the

district attorney to keep that person on the jury just to
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make sure that the race identity of the jury is

protected. I'm not going to buy into that, so your

objection is noted, though, and it's denied. Okay.

Anything else then before I bring the jury

back in and finish our business?

MR. MEYEROFF: No. No, Your Honor.

THE COURT: Thanks. Okay.

(Jury enters the courtroom.)

THE COURT: All right. Go ahead.

FINAL JURY SELECTION

THE CLERK: As I call your name, will you

please stand up? Justin Blazekovic, one. Nell Flannery,

two. Fredrick Rickert, three. Sandra Golladay, four.

David Greenwell, five. Kelly Montemurro, six. Karin

Kessler, seven. Debra Reck, eight. Danny Munns, nine.

Raymond Jankowski, ten. Douglas Macchia, eleven. Robert

Niccolai, twelve, and Aldo Pagliari, thirteen.

If your name was not called, you can take a

seat back in the audience.

(Jurors not selected return to the audience.)

THE COURT: First of all, other than what has

already been discussed, is there any objection to the

jury as now constituted?

MS. MCNEILL: No, Your Honor.

MR. MEYEROFF: No.
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