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MOLLY C. DWYER, CLERK

FOR THE NINTH CIRCUIT U:S. COURT OF APPEALS

JUAN ORELLANA, No. 17-56717
Petitioner-Appellant, D.C. No.
2:16-cv-02316-FMO-FFM
V.

RAYMOND MADDEN, Warden, MEMORANDUM"

Respondent-Appellee.

Appeal from the United States District Court
for the Central District of California
Fernando M. Olguin, District Judge, Presiding

Submitted December 12, 2019
Pasadena, California

Before: BOGGS,”™ WARDLAW, and BEA, Circuit Judges.
Juan Orellana is a prisoner in the California penal system serving a term of

15 years to life for convictions of oral copulation with a child and committing a

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

** The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).

sokk

The Honorable Danny J. Boggs, United States Circuit Judge for the
U.S. Court of Appeals for the Sixth Circuit, sitting by designation.
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lewd act on a child. He appeals the district court’s denial of his petition for a writ
of habeas corpus made under 28 U.S.C. § 2254. The sole question we must decide
1s whether it was “contrary to, or involved an unreasonable application of, clearly
established” United States Supreme Court caselaw for the California Court of
Appeal to conclude that Orellana did not invoke unambiguously his right to have
an attorney present during police interrogation. See 28 U.S.C. § 2254(d)(1). We
hold that the California Court of Appeal did not violate this standard and affirm the
district court in denying Orellana’s habeas petition.

At the outset of the interrogation, Detective Hernandez read Orellana his
Miranda rights. After she read each right to him, Detective Hernandez asked
Orellana if he understood the right; each time Orellana responded, “Yes.” After
Detective Hernandez read Orellana his rights, and after he responded that he
understood his rights, the detective asked Orellana why he had skipped his
appointment with the detective for a voluntary interview. Orellana responded:
“Yes, and then I talked to the attorney ‘cause I had already paid her, and she told
me, ‘You can’t go because first—’ she said . . . .” Detective Hernandez then
interrupted Orellana to tell him “it’s not the attorney’s decision,” and if Orellana
wanted to talk about the case, Detective Hernandez could discuss it with him.
Orellana continued to talk with Detective Hernandez voluntarily and never asked

to speak to his attorney.
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Orellana’s “reference to an attorney . . . [was] ambiguous or equivocal in
that a reasonable officer in light of the circumstances would have understood only
that [he] might be invoking the right to counsel,” not that he necessarily did invoke
his right. Davis v. United States, 512 U.S. 452, 459 (1994). Orellana’s answer
referencing an attorney was given in response to a question regarding why
Orellana had skipped the scheduled voluntary interview. The statement was clear
on two facts: (1) Orellana had retained counsel, and (2) Orellana’s counsel told
him not to attend the voluntary interview. No other information was clearly
conveyed in the statement, and the words used did not express an unambiguous
request for the presence of an attorney. Detective Hernandez was not required to
stop the interrogation just because Orellana referenced his attorney; the burden was
on Orellana to “unambiguously request counsel.” /d.

The California Court of Appeal’s decision that Orellana’s Fifth Amendment
rights were not violated when questioning continued because he “had not
unambiguously demanded counsel,” People v. Orellana, No. B255892, 2015 WL
1954474, at *7 (Cal. Ct. App. Apr. 30, 2015), applied the correct legal standard
and was not an unreasonable application of clearly established federal law. See 28
U.S.C. § 2254(d)(1). The district court was correct to deny Orellana’s habeas
petition.

AFFIRMED.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)
. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2018 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2018 2
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees

. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.
Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
WWW.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to:

> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);

» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 12/2018 3
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UNITED STATES COURT OF APPEALS

FOR THE NINTH

CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were

actually and necessarily produced, and that the requested costs were actually

expended.
Signature Date
(use “*s/[typed name]” to sign electronically-filed documents)
COST TAXABLE REQUESTED
(each column must be completed)
No. of  Pages per TOTAL

DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $
Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)
Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief{(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +

Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10

Rev. 12/01/2018

(rotr)
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JUAN ORELLANA, No. CV 16-2316 FMO (FFM)
Petitioner,
JUDGMENT
V.
RAYMOND MADDEN, Warden,

Respondent.

Pursuant to the Order Accepting Findings, Conclusions and Recommendations of
United States Magistrate Judge,
IT IS ADJUDGED that the Petition is dismissed with prejudice.

DATED: February 15, 2017

Is/
FERNANDO M. OLGUIN
United States District Judge

Pet. App. B8
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JUAN ORELLANA, CASE NO. CV 16-2316 FMO (FFM)
Petitioner, ORDER GRANTING CERTIFICATE OF
APPEALABILITY
V.
RAYMOND MADDEN, Warden,

Respondent.

Rule 11(a) of the Rules Governing § 2254 Actions provides:
(a) Certificate of Appealability. The district court must issue
or deny a certificate of appealability when it enters a final
order adverse to the applicant. Before entering the final order,
the court may direct the parties to submit arguments on
whether a certificate should issue. If the court issues a
certificate, the court must state the specific issue or issues that
satisfy the showing required by 28 U.S.C. § 2253(c)(2). If the
court denies a certificate, the parties may not appeal the denial
but may seek a certificate from the court of appeals under
Federal Rule of Appellate Procedure 22. A motion to
reconsider a denial does not extend the time to appeal.

Iy
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Under 28 U.S.C. § 2253(c)(2), a Certificate of Appeal may issue “only if the
applicant has made a substantial showing of the denial of a constitutional right.” The
Supreme Court has held that, to obtain a COA under § 2253(c), a habeas prisoner must
show that “reasonable jurists could debate whether (or, for that matter, agree that) the
petition should have been resolved in a different manner or that the issues presented
were adequate to deserve encouragement to proceed further.” Slack v. McDaniel, 429
U.S. 473, 483-84, 120 S. Ct. 1595, 146 L. Ed. 2d 542 (2000) (internal quotation marks
omitted); see also Miller-El v. Cockrell, 537 U.S. 322, 336, 123 S. Ct. 1029, 154 L. Ed.
2d 931 (2003).

Here Petitioner has raised a claim that the trial court violated Petitioner’s Fifth
Amendment rights by allowing the prosecution to admit into evidence Petitioner’s pre-
trial statements to police that were obtained during interrogation of Petitioner after
Petitioner requested to have counsel present. The Court finds that this issue is adequate
to deserve encouragement to proceed further. In particular, in accordance with 28
U.S.C. § 2253(c)(3), the Court finds that petitioner has made the requisite showing with
respect to the following issue: Whether the California Court of Appeal unreasonably
applied clearly established Supreme Court law in determining that Petitioner’s
statements regarding an attorney could not reasonably be construed as an expression of a
desire for the assistance of an attorney.

THEREFORE, pursuant to 28 U.S.C. § 2253, a COA is GRANTED with respect

to the foregoing issue.

Dated: February 15, 2017

Is]
FERNANDO M. OLGUIN
United States District Judge

Presented by:

/S| FREDERICK F. MUMM
FREDERICK F. MUMM
United States Magistrate Judge

Pet. App. C 10
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JUAN ORELLANA, Case No. CV 16-2316 FMO (FFM)
Petitioner, ORDER ACCEPTING FINDINGS,
CONCLUSIONS AND
V. RECOMMENDATIONS OF

UNITED STATES MAGISTRATE JUDGE
RAYMOND MADDEN, Warden,

Respondent.

Pursuant to 28 U.S.C. 8 636, the Court has reviewed the entire record in this
action, the attached Report and Recommendation of United States Magistrate Judge
(“Report™), and the objections to the Report. Good cause appearing, the Court concurs
with and accepts the findings of fact, conclusions of law, and recommendations
contained in the Report after having made a de novo determination of the portions to
which objections were directed.

IT IS ORDERED that judgment be entered dismissing the Petition with prejudice.

DATED: February 15, 2017

Is/
FERNANDO M. OLGUIN
United States District Judge

Pet. App. D 11
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
JUAN ORELLANA, No. CV 16-2316-FMO (FFM)
REPORT AND RECOMMENDATION OF
Petitioner, UNITED STATES MAGISTRATE
JUDGE
V.
RAYMOND MADDEN,
Respondent.

This Report and Recommendation is submitted to the Honorable Fernando
M. Olguin, United States District Judge, pursuant to 28 U.S.C. § 636 and General
Order 05-07 of the United States District Court for the Central District of
California. For the reasons discussed below, it is recommended that the Petition

be denied and the action be dismissed with prejudice.

I. PROCEEDINGS
Petitioner, Juan Orellana, a state prisoner in the custody of the California
Department of Corrections, filed a Petition for Writ of Habeas Corpus by a Person
in State Custody pursuant to 28 U.S.C. § 2254 on March 31, 2016. On May 26,
2016, Respondent filed an answer to the Petition. On June 17, 2016, Petitioner

filed a traverse. The matter, thus, stands submitted and ready for decision.

Pet. App. E 12
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II. PROCEDURAL HISTORY

A Los Angeles County Superior Court jury found Petitioner guilty of oral
copulation of a child under ten and lewd acts on a child (Cal. Penal Code §§
288.7, 288). (Clerk’s Transcript [“CT’] 332-33.) He was sentenced to fifteen
years to life in prison. (/d. at 362-64.)

Petitioner then appealed his conviction. On April 30, 2015, the California
Court of Appeal filed an unpublished opinion in which it affirmed the judgment.
Petitioner did not file a petition for review. On June 4, 2015, however, he
initiated a series of unsuccessful collateral attacks to his conviction, the last of
which was denied on February 3, 2016.

Petitioner then initiated this action.

III. FACTUAL BACKGROUND

The following facts were taken verbatim from the California Court of
Appeal’s opinion affirming Petitioner’s conviction:

1. Vanessas’s Allegations

Vanessa M. was born in June 2007. [Petitioner] was a good friend of
Vanessa’s father, Pedro, who was deported in about 2011. [Petitioner] and his
girlfriend Blanca Ardon acted as godparents to Vanessa. They took Vanessa
places on weekends -- to the park, out to eat, and to their apartment.

[Petitioner’s] teenage daughter Monica usually went along. Vanessa called
[Petitioner] her “padrino.”

On September 16, 2012, a Sunday, [Petitioner], Ardon, Monica, and
Vanessa went to The Grove shopping center and to a store across the street. They
took Monica home and then went to their apartment, taking Vanessa with them.
Ardon left the apartment to walk a short distance to get some telephone cards.
[Petitioner] stayed home alone with Vanessa. It was the first time [Petitioner] had

ever been home alone with Vanessa. Vanessa was five years old at the time.

2
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Around 4:00 that afternoon, Ardon called Vanessa’s mother, Claudia Calderon.
Ardon told Calderon that Vanessa was crying and that they were going to bring
her home. [Petitioner] and Ardon brought Vanessa back to Calderon’s apartment
around 6:00 p.m. According to Calderon, Vanessa seemed nervous. She got into
bed right away. As soon as [Petitioner] and Ardon left, Vanessa asked her mother
to come into the bathroom. Vanessa was crying and told Calderon that
[Petitioner] had touched her private parts. Vanessa pointed to her crotch.
Vanessa said [Petitioner] had pulled her underwear down and bitten her or tried to
bite her “in her privates.” Vanessa said [Petitioner] had opened her legs and had
her sit on top of him. She told Calderon that [Petitioner’s] zipper had hurt her
leg. According to Calderon, Vanessa was “screaming for [her] to never let her go
with her godparents again.”

Calderon called [Petitioner] and Ardon. She asked Ardon how she could
allow her boyfriend to do this. Ardon said she did not know what Calderon was
talking about. Ardon gave the phone to [Petitioner]. Calderon told [Petitioner]
she “couldn’t believe that he did that to [her] daughter.” She cursed at him.
[Petitioner] said he had not done anything. He offered to take Vanessa to the
doctor.

Calderon took Vanessa to Children’s Hospital that night. Medical
personnel examined Vanessa. Police and a social worker arrived. Calderon told
the police officer what had happened. The officer took Calderon and Vanessa to
County/USC Hospital. Around 2:15 a.m., a forensic nurse-practitioner, Shana
Cripe, interviewed Vanessa, examined her, and took swabs. Cripe asked
Vanessa’s mother to wait outside. Cripe usually asks the child “Why are you
here?” and “What happened?”

Vanessa told Cripe that her padrino had “pull[ed] his zipper down and it
scared [her],” that he had “hit [her] with the zipper on [her] private part,” and that

he had “pulled at [her] underwear under [her] dress.” Vanessa said that her
3
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padrino had put his fingers and “his private part on [her] private part,” that his
“private part looked like a snake,” and that “stuff came out of his private part on
the bed.” Vanessa pointed to her vaginal area when she used the term “private
part.” Vanessa told Cripe that her padrino had bitten her “on the private part with
his teeth” and she told him it hurt. Vanessa said, “He showed me pictures of

naked grownups with Hello Kitty because it was my birthday.”"

FN.1 Vanessa's birthday is June 29, not
September 16.

Cripe was unable to understand about a quarter of what Vanessa said: some
of what she told Cripe just did not make sense. Cripe said this was fairly normal
for a five-year-old patient.

Cripe then interviewed Calderon outside Vanessa’s presence. Calderon
told Cripe that Vanessa had urinated and wiped herself with toilet paper since
[Petitioner] and Ardon brought her home but had not defecated or taken a bath.
After interviewing Vanessa and her mother, Cripe had Vanessa take her clothes
off. She examined her for injuries and used a Woods Lamp to look for proteins or
secretions. Saliva usually would not light up under the Woods Lamp but semen
would. No proteins or secretions appeared on Vanessa’s body, nor did she have
any cuts, scratches, marks, or other injuries. Cripe did not see any redness in
Vanessa’s vaginal area but noted that it had been more than eight hours since
Vanessa had been returned to her mother. Cripe’s examination of Vanessa’s
genital and anal areas revealed nothing out of the ordinary. Cripe concluded that
she could not either “confirm or negate sexual abuse[,] because the exam was
normal.”

Los Angeles Police Department Detective Theresa Hernandez also
interviewed Vanessa and her mother on September 24, 2012, at Rampart station.

Vanessa’s interview was videotaped.

Pet. App. E 15
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2. The Detective Interviews [Petitioner]

Detective Hernandez called [Petitioner] and asked him to come in for an
interview. Hernandez and [Petitioner] arranged a time to meet but [Petitioner] did
not appear for the meeting. Hernandez called [Petitioner] and left him a couple of
messages. [Petitioner] did not respond and Hernandez had officers arrest him on
September 26, 2012. The arresting officers brought [Petitioner] to Rampart
station around 8:00 p.m. and Hernandez interviewed him. Hernandez left the
door of the interview room open. She sat across the table from [Petitioner].
[Petitioner] was not handcuffed during the interview. Hernandez was dressed in
“business casual” attire, a t-shirt and slacks. Hernandez -- a certified Spanish
speaker -- interviewed [Petitioner] in Spanish. The interview was videotaped.

Hernandez first asked [Petitioner] a number of preliminary questions about
his age, address, occupation, and the like. Hernandez then said, “I’ll talk to you
about the case I have, okay?” Hernandez went on, “But in order to do that [ need
to read your, -- to read you your rights. Okay?” Hernandez told [Petitioner] he
had the right to remain silent, that anything he said could be used against him in a
court of law, that he had the right to the presence of an attorney before and during
any interrogation, and that if he did not “have the money to pay an attorney, one
will be appointed to you at no cost before you’re being [ ] interrogated.” After
each statement, Hernandez asked [Petitioner], “Do you understand?” Each time
Hernandez answered, “Yes.”

Hernandez then asked [Petitioner], “Didn’t I call you yesterday for [ ] an
appointment?” and “[D]id I say that you had no problems?”” Hernandez answered,
“Yes, and then I talked to the attorney ‘cause I had already paid her, and she told
me, ‘You can’t go because first,” she said. . . .” Hernandez interrupted: “But it’s
not, . . . it’s not the attorney’s decision. Like I just told you, those are your rights.
If you want to talk to me about the case, I can discuss it with you.” Hernandez

said, “Well, yeah. That’s what I wanted to talk about, but. . ..” Hernandez

Pet. App. E 16
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interrupted again: ““Well, yeah?’ Is that the answer? ‘Well, yeah.” Okay, I just
need your signature here please.” Hernandez had [Petitioner] sign a Miranda

waiver form.?

FN.2 Miranda v. Arizona (1966) 384 U.S.
436.

Hernandez told [Petitioner], “[I]n a moment I’'m gonna ask you everything I
have to ask you. ... Now, ... people always think the worst about the cases,
okay?” Hernandez said she worked for the sexual assault unit but that she already
knew [Petitioner| had not raped anyone. [Petitioner] expressed relief. Hernandez
told [Petitioner] that he had “touched someone” but not raped her. Hernandez
said touching someone was “not a big deal” to her but if [Petitioner] lied to her,
that would make it a big deal. Hernandez noted that [Petitioner’s] record
consisted of only a domestic violence arrest and a misdemeanor case of some sort,
and that she knew he was not “a bad person.”

Hernandez told [Petitioner] she wanted to understand “why did this happen
with the girl . . . what happened that day?” [Petitioner] responded, “[1]t’s not
gonna happen again because I’'m not gonna be with the girl anymore.”

[Petitioner] said he had offered to take Vanessa to the doctor “because I hadn’t
done anything to the girl.” Hernandez said, “You did touch her. You did give her
oral sex, okay?” [Petitioner] said, “No. No.” Hernandez then told [Petitioner]
that his saliva had been found in a DNA test. Hernandez later said this falsehood
was a commonly-used interrogation technique.

Hernandez told [Petitioner], “[ Y Jou moved her underwear to the side and
then you put your finger [sic] and then she pushed you and then you went and
gave her oral sex with your tongue.” Hernandez said, “A girl that age doesn’t
lie.” She asked [Petitioner], “Did you force yourself over on her [sic]?”

[Petitioner] answered, “No.” Hernandez noted [Petitioner] had not done anything
6
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like that when Vanessa had been with him before. [Petitioner] mentioned that
they were always with his daughter Monica. Hernandez asked if it was different
that day because Monica was not there. [Petitioner] said his wife (referring to
Ardon) had been there but had gone out to buy some cards. [Petitioner]
eventually said that he had put Vanessa on his lap but had not touched her. He
again denied any oral copulation.

Hernandez then told [Petitioner] she knew he was not a liar but if he
“turn[ed] into a liar” she would “talk to the D.A.” and “raise the charge.”
Hernandez repeated that a DNA test showed Vanessa had [Petitioner’s] saliva
“down there.” Hernandez said, “You wanna lie to me here? That’s fine. I close
the book but we’re going to arrest you, okay? Don’t lie to me. Be honest with
me.” Hernandez told [Petitioner], “You did it, and the question I’'m asking you
[1s] why?” [Petitioner] said, “But I wasn’t gonna hurt her.” Hernandez again
accused [Petitioner] of putting his finger in Vanessa’s vagina and “oral sex.”
[Petitioner] said, “Not internal. None of that. ... It wasn’t internal.”

Hernandez told [Petitioner], “We have to put this behind you.” She said
Vanessa was not hurt, that [Petitioner] did not “force” her, but that he did “grope
[1” her. [Petitioner] said, “No. No.” Hernandez told [Petitioner] Vanessa had
said, when [Petitioner] “gave her oral sex,” she pushed him and he moved back
and then left her alone. [Petitioner] said, “Yes.” Then Hernandez asked, “Did
you make a mistake? Did you do something stupid?” [Petitioner] answered,
“Yes, | made a mistake.” He said he was not going to do it again, “God willing.”

Hernandez told [Petitioner], “if what you need is therapy, we can get you
that, . . . and depending on what the D.A. says, if this is not very serious,
probation or something.” Hernandez talked about Vanessa being a child. Then
she said, “She attracted [sic] you sexually, but what happened that different day
[sic] that you have never done it before?” [Petitioner] answered, “It was a, like

just an impulse.” There was some discussion of Vanessa’s dress being up.
7
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Hernandez asked if [Petitioner] felt “[s]Jomething erotic” when he saw Vanessa
with her “dress up high like that.” [Petitioner] said, “I mean, I just saw her like a
girl ... but...Ihad never done it before nor am I gonna do it [sic]. Just like an
impulse.” When Hernandez asked what he felt, [Petitioner] said, “I mean, in my
mind, you know. I mean, what an adult person would imagine.”

Eventually [Petitioner] seemed to admit having touched Vanessa’s crotch
outside her underwear with his tongue. He also seemed to admit having had an
erection but repeated that he could not harm Vanessa because she is a girl. He
said he “hugged her and that’s all.” Hernandez told [Petitioner] she had to send
the case to the district attorney but she would note that [Petitioner] cooperated.
[Petitioner] repeated, “[1]t won’t happen again.”

3. The Charges, the Hearing, and the Trial

The People charged [Petitioner] with oral copulation of a child under ten in
violation of Penal Code section 288.7 subdivision (b) and with having committed
a lewd act on a child in violation of Penal Code section 288(a). The case went to
trial in January 2014. [Petitioner’s] attorney moved to exclude [Petitioner’s]
statements to Detective Hernandez in the interview on the ground that “there was
no knowing, intelligent, voluntary waiver of his Miranda rights.” The court
conducted a hearing outside the jury’s presence. Detective Hernandez testified.
The defense called [Petitioner]. The court read the transcript of the interview and
watched at least part of the videotape.

Hernandez testified that she read [Petitioner] each of his Miranda rights in
Spanish and that he said “yes” when asked if he understood each. Hernandez
testified [Petitioner] said he “wasn’t sure” if he wanted to talk to her, and he
mentioned having spoken with an attorney. Hernandez told [Petitioner] it was his
decision, his right, and he could talk to her if he wanted to. [Petitioner] then said
“well, yeah -- [t]hat he would talk to [Hernandez].” Hernandez testified that

[Petitioner] never said that he did not want to talk to her, never asked to stop the
8
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interview, and never asked for an attorney. Hernandez said she never threatened
[Petitioner] during the interview.

On cross-examination, Hernandez admitted that -- before [Petitioner] was
arrested and brought in for the interview -- she had “received a message from a
law firm that they wanted to speak to [her]” about [Petitioner]. Hernandez
testified that, when she reminded [Petitioner] at the beginning of the interview
that she had told him on the phone he had no problems, she was “trying to make
him feel comfortable.”

[Petitioner] also testified at the hearing. [Petitioner] said he was from
Honduras and had attended school for only two years. [Petitioner]| claimed he
told Hernandez he wanted to have a lawyer present during the interview, that he
tried to tell her that two or three times but she interrupted. [Petitioner] had paid
and spoken with an attorney; the attorney had told him to call if and when he was
interviewed. [Petitioner] said he had signed the Miranda form but could not read
it. He testified Hernandez “didn’t explain” the form.

[Petitioner] said he did not call the lawyer to represent him in the interview
because the police had taken his wallet with the lawyer’s business card in it when
he was arrested. When defense counsel asked [Petitioner] if he had felt
“intimidated” by the detective, he answered, “Yes, because I didn’t have the
attorney that I had looked for to represent me.” [Petitioner] testified he continued
to talk to Hernandez because he was “afraid [if he did not] she would have the
D.A. punish me.” He said he had initially denied the allegations but Hernandez
got angry and said not to insult her, that she had been “doing this” for many
years.

On cross-examination, [Petitioner] admitted he had answered “yes” to each
of the Miranda questions. [Petitioner] said when he answered yes, that he
understood he had the right to have an attorney present before and during any

questioning, “at that moment I wanted to explain to her that I already had an
9
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attorney.” [Petitioner] claimed he told Hernandez that he wanted his lawyer there
“but she said that I didn’t need him there.” He said he felt “intimidated” “because
I’'m a shy person -- in the way | express myself.” Then he said, “If it’s a police
officer, yes, | am afraid. I’'m a shy person.” [Petitioner] claimed he did not
understand all of Hernandez’s questions. When asked what he did when he did
not understand a question, he answered, “I wanted to express myself, but she
would interrupt.” [Petitioner] admitted that he never stopped answering the
detective’s questions. He also admitted having denied some accusations that
Hernandez made during the interview.

At the conclusion of testimony at the hearing, the prosecutor cited and
discussed United States Supreme Court cases. He argued that, while Hernandez
“could have perhaps been nicer with the defendant,” there was “nothing to
indicate that he didn’t knowingly give up his rights.” The prosecutor said
Hernandez did not threaten [Petitioner], initially sitting at a table making “small
talk” with him, and “there [was] nothing during those Miranda questions that was
intimidating or coercive.” The prosecutor argued that, after Hernandez read
[Petitioner] his rights, “he could have invoked. He never did. And whether the
court wants to believe that this detective cut him off, he still engages in
conversation during the entire interview with her. He has the ability to say [ don’t
want to talk any more. I want to speak to my lawyer. And he didn’t.” The
prosecutor said Hernandez encouraged [Petitioner] to tell the truth and said it
would be better for him, but she did not made promises about what would happen
if he admitted the crime. The prosecutor conceded that Hernandez was
“aggressive” in the interview but argued that, under the totality of the
circumstances, [Petitioner’s] will was not overborne.

Defense counsel stated “[t]he main issue . . . [was] whether or not
[[Petitioner]] made a voluntary waiver of his right to counsel at this interview.”

Counsel argued that [Petitioner] “had no opportunity to call the attorney that he

10
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paid for.” Defense counsel said [Petitioner] “tried” and “intended” to tell
Hernandez “that he wanted to have an attorney present,” but that she “cut [ ] him
off three times.” Counsel argued that [Petitioner] continued to talk to Hernandez
because she “threatened to raise the charges on him,” and that Hernandez had
induced [Petitioner] to make incriminating admissions with promises of leniency
as well as threats.

The court stated, “It seems to me that the two issues are whether the
defendant was advised of his rights in an understandable way, and whether or not
he voluntarily and intelligently waived those rights.” On the first issue, the court
noted the video and audio-taped recording showed “that Mr. [Petitioner]| was
orally advised of his rights. He was asked after each right whether he understood,
and he responded yes.” The court gave little weight to the form Hernandez had
[Petitioner] sign, given [Petitioner’s] testimony that he could not read Spanish.
The court concluded, “Nonetheless, it does appear that he was advised of each of
his rights in a way that was understandable, and that he indicated he understood
them.”

On the second issue, the court found “problematic” Hernandez’s
interruption of [Petitioner] “on more than one occasion concerning his attorney
and the fact that he had contacted an attorney.” However, the court noted, under
governing law, a defendant’s invocation of his rights to remain silent and to have
counsel present during questioning must be express. The court said, “I don’t
think there was an express invocation here. I think there was some ambiguity in
terms of what may have been said, at best. But I don’t think there was an express
invocation of Mr. [Petitioner’s] desire to have his attorney present during
questioning. As evidenced further by the fact that he kept talking.” As for
[Petitioner’s] claim of “intimidation,” the court stated, “I don’t see that, in either
the content of the transcript or the portion of the tape that I watched in terms of

any body language or tone of voice.” The court therefore denied the defense
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motion to exclude [Petitioner’s] statements. But, the court said, defense counsel
could argue to the jury that they should give little or no weight to the statements.

In closing argument, defense counsel argued that [Petitioner] repeatedly
had denied Vanessa’s allegations until Detective Hernandez threatened to “raise
the charges” and “close the book,” and had suggested he might get probation and
therapy. Counsel asked the jurors to “[1]ook at the interview in its totality” and to
consider [Petitioner’s] “lack of education and how that may play a role in his
ability to communicate.” Counsel argued that Hernandez was telling [Petitioner]
what she “want[ed] to hear” and that [Petitioner] “relent[ed]” because he was
scared. Defense counsel told the jurors, “Ask yourself how voluntary was his
confession in light of all the circumstances.”

The jury convicted [Petitioner] on both counts. [Petitioner’s] attorney
moved for a new trial “on the ground that the court erred in admitting into
evidence Defendant’s involuntary admissions made in his interview with
Detective Hernandez.” The court denied the motion and sentenced [Petitioner] on
the oral copulation count to life in prison with a minimum eligible parole date of
15 years. On the lewd act on a child count, the court sentenced [Petitioner] to the
midterm of six years concurrent with the life term.

(Lodged Doc. 6 at 2-11.)

IV. PETITIONER’S CLAIMS
1. The trial court violated Petitioner’s Fifth Amendment
rights by allowing the prosecution to admit into
evidence Petitioner’s pre-trial statements to police
because that those statements were obtained through
coercion.
2. The trial court violated Petitioner’s Fifth Amendment

right to counsel by admitting his pre-trial statements to

12

Pet. App. E 23



O© 0 3 N »n B~ W N =

NN N N N N N N N — o e e ek e e e
O N O L BN W N= O O 0NN NN WD = O

Case 2:16-cv-02316-FMO-FFM Document 14-1 Filed 10/07/16 Page 13 of 42 Page 1D
#:1663

police because the investigating detective obtained
those statements by ignoring petitioner’s attempts to
invoke his right to counsel.
3. Trial counsel deprived Petitioner of his Sixth
Amendment right to effective assistance of counsel by
failing to investigate potential witnesses, by failing to
request a copy of a DNA report concerning the crimes
of which petitioner was accused, and by failing to
consult a DNA expert to challenge that report.
4. Appellate attorney deprived Petitioner of his due
process right to effective assistance of counsel on
appeal by failing to file a petition for review in the
California Supreme Court on Petitioner’s behalf.
V. STANDARD OF REVIEW
The standard of review applicable to Petitioner’s claims herein is set forth
in 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”) (Pub. L. No. 104-132, 110 Stat. 1214 (1996)).
See 28 U.S.C. § 2254(d); see also Lindh v. Murphy, 521 U.S. 320, 336, 117 S. Ct.
2059, 138 L. Ed. 2d 481 (1997). Under AEDPA, a federal court may not grant
habeas relief on a claim adjudicated on its merits in state court unless that
adjudication “resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the
Supreme Court of the United States,” or “resulted in a decision that was based on
an unreasonable determination of the facts in light of the evidence presented in
/1]
/1]
/1]
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the State court proceeding.”' 28 U.S.C. § 2254(d); see Williams v. Taylor, 529
U.S. 362, 402, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000).

The phrase “clearly established Federal law” means “the governing legal
principle or principles set forth by the Supreme Court at the time the state court
renders its decision.”” Lockyer v. Andrade, 538 U.S. 63, 71-72, 123 S. Ct. 1166,
155 L. Ed. 2d 144 (2003). However, a state court need not cite the controlling
Supreme Court cases in its own decision, “so long as neither the reasoning nor the
result of the state-court decision contradicts” relevant Supreme Court precedent
which may pertain to a particular claim for relief. Early v. Packer, 537 U.S. 3, 8,
123 S. Ct. 362, 154 L. Ed. 2d 263 (2002) (per curiam).

A state court decision 1s “contrary to” clearly established federal law if the
decision applies a rule that contradicts the governing Supreme Court law or
reaches a result that differs from a result the Supreme Court reached on
“materially indistinguishable” facts. Williams, 529 U.S. at 405-06. A decision
involves an “unreasonable application” of federal law if “the state court identifies
the correct governing legal principle from [Supreme Court] decisions but
unreasonably applies that principle to the facts of the prisoner’s case.” Id. at 413.
A federal habeas court may not overrule a state court decision based on the

federal court’s independent determination that the state court’s application of

" In addition, under 28 U.S.C. § 2254(¢)(1), factual determinations by a state
court “shall be presumed to be correct” unless the petitioner rebuts the
presumption “by clear and convincing evidence.”

> Under AEDPA, the only definitive source of clearly established federal law is
set forth in a holding (as opposed to dicta) of the Supreme Court. See Williams,
529 U.S. at 412; see also Yarborough v. Alvarado, 541 U.S. 652, 660-61, 124 S.
Ct. 2140, 158 L. Ed. 2d 938 (2004). Thus, while circuit law may be “persuasive
authority” in analyzing whether a state court decision was an unreasonable
application of Supreme Court law, “only the Supreme Court’s holdings are
binding on the state courts and only those holdings need be reasonably applied.”
Clark v. Murphy, 331 F.3d 1062, 1069 (9th Cir. 2003).

14
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governing law was incorrect, erroneous, or even “clear error.” Lockyer, 538 U.S.
at 75. Rather, a decision may be rejected only if the state court’s application of
Supreme Court law was “objectively unreasonable.” Id.

The standard of unreasonableness that applies in determining the
“unreasonable application” of federal law under Section 2254(d)(1) also applies
in determining the “unreasonable determination of facts in light of the evidence”
under Section 2254(d)(2). Taylor v. Maddox, 366 F.3d 992, 999 (9th Cir. 2004).
Accordingly, “a federal court may not second-guess a state court’s fact-finding
process unless, after review of the state-court record, it determines that the state
court was not merely wrong, but actually unreasonable.” /d.

Where more than one state court has adjudicated the petitioner’s claims, the
federal habeas court analyzes the last reasoned decision. Barker v. Fleming, 423
F.3d 1085, 1091 (9th Cir. 2005) (citing Yist v. Nunnemaker, 501 U.S. 797, 803,
111 S. Ct. 2590, 115 L. Ed. 2d 706 (1991) for presumption that later unexplained
orders, upholding judgment or rejecting same claim, rest upon same ground as the
prior order). Thus, a federal habeas court looks through ambiguous or
unexplained state court decisions to the last reasoned decision in order to
determine whether that decision was contrary to or an unreasonable application of
clearly established federal law. Bailey v. Rae, 339 F.3d 1107, 1112-13 (9th Cir.
2003).

* Respondent argues that each of Petitioner’s four grounds for relief is

N I S R N S
00 9 N Bk~ W

procedurally barred because the California Supreme Court rejected those claims
pursuant to an independent and adequate state law. There is, however, no need to
address Respondent’s procedural bar argument as to Petitioner’s fist two grounds
for relief because, as explained herein, the California Court of Appeal rejected
both of those grounds in a reasoned decision, and the court of appeal’s rejection of
those grounds was reasonable. There is, likewise, no need to reach Respondent’s
procedural bar argument as to Grounds Three and Four because, even under de

novo review, those grounds fail on their respective merits. See Lambrix v.
(continued...)
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VI. DISCUSSION

A.  Petitioner’s Pre-trial Statements

Petitioner asserts two different challenges to the trial court’s decision to
allow the prosecutor to introduce into evidence statements that Petitioner made
during a custodial interrogation. First, he maintains that the trial court should
have excluded those statements because they were obtained through coercion. In
particular, Petitioner complains that the detective intentionally misled Petitioner
by asserting that the police had obtained DNA evidence from the victim showing
that Petitioner had sexually molested her, when, in fact, no such evidence existed.
Additionally, Petitioner asserts that the investigating detective threatened him
with arrest and with “rais[ing] the charges” against him if he lied.* Petitioner
maintains that he was uniquely susceptible to those purportedly coercive tactics
because he has only a second-grade level of education, does not speak English,
and is easily intimidated by figures of authority. Although Petitioner
acknowledges that he has had prior experience as a criminal suspect and that he

suffered a prior misdemeanor conviction, he nevertheless suggests that his prior

/11

(...continued)
Singletary, 520 U.S. 518, 524-25, 117 S. Ct. 1517, 137 L. Ed. 2d 771 (1997)
(holding that, in interests of judicial economy, federal courts may address merits
of allegedly defaulted habeas claim if issue on claim's merits is clear but the
procedural default issues are not). Accordingly, this Court reviews the California
Court of Appeal’s opinion rejecting Petitioner’s first and second grounds for relief
under AEDPA’s deferential standard, and the Court reviews Petitioner’s third and
fourth ground for relief de novo. See Yist, 501 U.S. at 803; Pirtle v. Morgan, 313
F.3d 1160, 1167 (9th Cir. 2002) (holding that de novo review is appropriate only
“when it is clear that a state court has not reached the merits of a properly raised
1ssue”).

* The relevant facts as to both of Petitioner’s challenges to his pre-trial statements
is set forth above in the Factual Background section. (See supra § 111.)
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experience is inconsequential because he “lack[s] knowledge of the legal system
from A to Z.” (Traverse at 6.)

Second, Petitioner contends that the trial court violated his Fifth
Amendment right to counsel by admitting his pre-trial statements to police
because investigating detectives obtained those statements by ignoring
Petitioner’s attempts to invoke his right to counsel. Specifically, Petitioner
alleges that, in response to being read his Miranda’ rights, he repeatedly
attempted to invoke his right to counsel. But, according to Petitioner, the
investigating detective thwarted these attempts by interrupting him and
intimidating him into signing a Miranda waiver that he did not even understand
in the first place. In support of this allegation, Petitioner cites the fact that he
explicitly told the detective that he had retained an attorney and that the attorney
had advised him not to speak with police. Petitioner maintains that the detective
ignored these statements and, instead, convinced Petitioner to waive his right to
counsel by aggressively stating that it was Petitioner’s decision, not the attorney’s
decision. Thereafter, according to Petitioner, the detective again interrupted
Petitioner when the latter acknowledged the detective’s statement and pressured
Petitioner to sign the Miranda waiver form. Citing the foregoing facts, Petitioner
maintains that the detective effectively refused to allow Petitioner to invoke his
right to counsel.

1. The California Court of Appeal’s Opinion

The California Court of Appeal rejected both of Petitioner’s challenges to
the admission of his pre-trial statements on their respective merits. First, the
court of appeal addressed Petitioner’s coercion claim. In rejecting that claim, the
court of appeal noted that the interrogation was short and took place at a

reasonable hour, thus foreclosing any argument that Petitioner was sleep-

* Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
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deprived. The court of appeal, moreover, noted that Petitioner, a forty-six-year-
old adult, had prior experience with the criminal justice system and that the
interrogation was conducted by a certified Spanish speaker. Further, according to
the court of appeal, nothing about the setting or the style of the interrogation --
aside from the fact that it occurred in a police station -- gave rise to a coercive
atmosphere. Although the court of appeal noted that the detective deceived
Petitioner about the existence of DNA evidence, the court of appeal explained
that such deception is permissible. And, in any event, Petitioner did not admit to
any skin-to-skin contact with the victim.

The court of appeal found the detective’s statements about “rais[ing] the
charges” against Petitioner troubling. Notwithstanding that fact, the court of
appeal noted that Petitioner had already made an incriminating statement before
the detective threatened to raise the charges against him. Specifically, Petitioner
had already stated that “it’s not gonna happen again” because he was “not gonna
be with that girl anymore.” The court of appeal also explained that the detective’s
threat was not sufficient to overbear Petitioner’s will because it was “coupled
with an exhortation to tell the truth.” (Lodged Doc. No. 6 at 17.) Further
undercutting Petitioner’s coercion argument, according to the court of appeal, was
the fact that the detective sought to reassure Petitioner that Petitioner was not a
rapist, that his conduct may have frightened the victim (who was Petitioner’s
goddaughter), and that the charging and plea bargaining decisions would be made
by the district attorney. Having considered the totality of the foregoing
circumstances, the court of appeal concluded that Petitioner’s will had not been
overborne and, thus, held that his custodial statements were voluntary.

Second, the court of appeal held that Petitioner did not unambiguously
invoke his right to counsel. In support of this holding, the court of appeal noted
that Petitioner “never asked for a lawyer or stated that he wanted the lawyer he

said he had hired to be present before any questioning proceeded.” (/d. at 13.)
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Additionally, the court of appeal observed that, during the ensuing questioning,
Petitioner sat calmly and answered the detective’s questions.
2. Federal Legal Standard and Analysis

In rejecting Petitioner’s challenges to the admission of his pre-trial
statements, the California Court of Appeal set forth and applied the proper federal
legal standard governing such challenges. (See id. at 13-15.) Accordingly, the
court of appeal’s resolution of Petitioner’s claims was not contrary to clearly
established Supreme Court precedent. As such, the only avenue through which
Petitioner can obtain habeas relief on his challenges to the admission of his pre-
trial statements is by showing that the court of appeal’s resolution of his claims
constituted an “unreasonable application of” the Supreme Court’s clearly
established precedent -- that is, he must show that the court of appeal
unreasonably applied the governing legal standard to the facts of his case. See
Penry v. Johnson, 532 U.S. 782,792, 121 S. Ct. 1910, 150 L. Ed. 2d 9 (2001).
As explained below, Petitioner cannot make that showing.

a. Coercion

Under the Fourteenth Amendment, a confession is involuntary only if the
police use coercive means to undermine the suspect’s ability to exercise his free
will. See Colorado v. Connelly, 479 U.S. 157,167, 107 S. Ct. 515,93 L. Ed. 2d
473 (1986). The police, however, can interrogate a suspect if he or she
voluntarily, knowingly, and intelligently waives his or her constitutional rights.
Patterson v. Illinois, 487 U.S. 285,292, 108 S. Ct. 2389, 101 L. Ed. 2d 261
(1988); Moran v. Burbine, 475 U.S. 412,421, 106 S. Ct. 1135, 89 L. Ed. 2d 410
(1986). A waiver is valid if the suspect intentionally relinquished his or her
rights with full awareness of the nature of the rights and the consequences of the
decision. Patterson, 487 U.S. at 292; Moran, 475 U.S. at 421.

The test for determining whether a confession is involuntary is whether,

considering the totality of the circumstances, the confession was obtained by
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means of physical or psychological coercion or improper inducement such that
the suspect’s will was overborne. Moran, 475 U.S. at 421; Miller v. Fenton, 474
U.S. 104, 112, 106 S. Ct. 445, 88 L. Ed. 2d 405 (1985) (stating that voluntariness
of confession is legal issue requiring independent determination on federal
habeas corpus proceeding); Culombe v. Connecticut, 367 U.S. 568, 602, 81 S. Ct.
1860, 6 L. Ed. 2d 1037 (1961) (holding that test for voluntariness is whether
confession was product of essentially free and unconstrained choice by its
maker).

Although several factors are considered in determining whether a
confession is involuntary, “coercive police activity is a necessary predicate to [a]
finding that a confession is ‘[in]voluntary’ within the meaning of the Due Process
Clause.” Connelly, 479 U.S. at 167; Withrow v. Williams, 507 U.S. 680, 693, 113
S. Ct. 1745, 1754, 123 L. Ed. 2d 407 (1993) (describing police coercion as
“crucial element” to determination that confession was involuntary). In addition
to the level of police coercion, other relevant factors include the length of the
interrogation, its continuity, and the defendant's maturity, education, physical
condition, and mental health. Id. at 693-94. “It is not sufficient for a court to
consider the circumstances in isolation. Instead, ‘all the circumstances attendant
upon the confession must be taken into account.”” Doody v. Schriro, 649 F.3d
986, 1008 (9th Cir. 2011) (quoting Reck v. Pate, 367 U.S. 433, 440, 81 S. Ct.
1541, 6 L. Ed. 2d 948 (1961)).

Here, having considered the totality of the circumstances, the court of
appeal reasonably could have concluded that Petitioner’s pre-trial statements
were not the product of police coercion. First, the interrogating detective
committed no misconduct in misleading Petitioner about the evidence against
him. Police deception alone will not render a confession involuntary. See United
States v. Crawford, 372 F.3d 1048, 1060-61 (9th Cir. 2004) (“Trickery, deceit,

even impersonation do not render a confession inadmissible, certainly in
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noncustodial situations and usually in custodial ones as well, unless government
agents make threats or promises’). Thus, police generally can lie to a suspect
about, for example, the extent of the evidence against the suspect or feign
friendship with the suspect without fear of rendering the resulting confession
involuntary. See, e.g., Frazier v. Cupp, 394 U.S. 731, 737-39, 89 S. Ct. 1420, 22
L. Ed. 2d 684 (1969) (confession voluntary even though officer falsely told
suspect that suspect’s co-conspirator had confessed). Here, the detective, at most,
lied to Petitioner about the existence of DNA evidence linking Petitioner to the
victim. But, as the foregoing precedent makes clear, employing such lies to
extract incriminating statements from a criminal suspect is a permissible
interrogation tactic.

Second, the detective’s threats to have Petitioner arrested and to “raise the
charges” against him, though troubling, were insufficient to overbear Petitioner’s
will. To be sure, a confession that is obtained by a credible threat is involuntary
and inadmissible, provided that the totality of the circumstances show that the
threat overbore the defendant’s will. See Payne v. Arkansas, 356 U.S. 560,
564-65, 78 S. Ct. 844, 2 L. Ed. 2d 975 (1958) (confession was coerced where
interrogating police officer promised protection from “angry mob” if suspect
confessed). Here, the detective’s threats went beyond merely accurately
informing Petitioner of the predicament in which he found himself. Compare to
United States v. Hufstetler, 782 F.3d 19, 24-25 (1st Cir. 2015) (rejecting claim of
coercion based on threat to arrest defendant’s girlfriend and stating “an officer’s
truthful description of the family member’s predicament is permissible since it
merely constitutes an attempt to both accurately depict the situation to the suspect
and to elicit more information about the family member’s culpability”). Instead,
the detective flatly told Petitioner that he would be arrested and that he would
face more serious charges if he lied to the detective.

/1]
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The Court, however, cannot simply consider those threats in isolation but
must, instead, take into account ““all the circumstances attendant upon the
confession” to determine whether Petitioner was coerced into implicating himself.
See Doody, 649 F.3d at 1008 (supra). Having considered the totality of the
circumstances, the court of appeal reasonably could have concluded that
Petitioner’s statements were not coerced. As the court of appeal observed, the
videotape of the interrogation showed that the detective and Petitioner “spoke in a
conversational tone.” (Lodged Doc. No. 6 at 16.) The videotape, likewise,
contains no indication that the detective yelled at Petitioner or even raised her
voice. And, Petitioner “did not appear frightened or distraught in the video.”

(/d.) The court of appeal’s observations echoed those of the trial court, which,
having viewed the video, likewise, found no indication in the video that Petitioner
was intimidated by the detective’s statements. (/d. at 10 (“I don’t see [evidence
of intimidation], in either the content of the transcript or the portion of the tape
that [ watched in terms of any body language or tone of voice.”).) That
observation is entitled to deference on habeas review because, as the Supreme
Court has repeatedly recognized, “determinations of credibility and demeanor lie
‘peculiarly within a trial judge’s province’ and are entitled to deference in the
absence of exceptional circumstances.” Snyder v. Louisiana, 552 U.S. 472,477,
128 S. Ct. 1203, 170 L. Ed. 2d 175 (2008) (quoting Hernandez v. New York, 500
U.S. 352,369, 111 S. Ct. 1859, 114 L. Ed. 2d 395 (1991)). Thus, as the court of
appeal concluded, nothing -- other than the detective’s challenged statements --
that occurred during the short time during which Petitioner was interrogated
supports Petitioner’s argument that his will was overborne by the detective’s
statements.

Moreover, none of the relevant factors that guide the Court’s analysis
suggest that Petitioner’s statements to the detective were the product of coercion.

The interrogation did not take place over an exceedingly prolonged period. On
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the contrary, it lasted less than one hour. This short period of time does not
suggest that the resulting statements were involuntary. See Clark v. Murphy, 331
F.3d 1062, 1069 (9th Cir. 2003) (eight-hour length of interrogation did not
suggest defendant’s statements were involuntary), overruled in part on other
grounds by Lockyer v. Andrade, 538 U.S. 63,123 S. Ct. 1166, 1172, 155 L. Ed.
2d 144 (2003); Cunningham v. Perez, 345 F.3d 802, 810-11 (9th Cir. 2003)
(officer did not undermine defendant’s free will where interrogation lasted for
eight hours and officer did not refuse to give break for food and water); Jenner v.
Smith, 982 F.2d 329, 334 (8th Cir. 1993) (six or seven hour questioning not
coercive); United States v. Lehman, 468 F.2d 93, 101 (7th Cir. 1972) (“‘vigorous”
eight hour questioning with few breaks did not render confession involuntary);
compare Ashcraft v. Tennessee, 322 U.S. 143, 149-54, 64 S. Ct. 921, 88 L. Ed.
1192 (1944) (invalidating confession because police questioned suspect for
thirty-six hours straight); Doody, 649 F.3d at 1009 (confession involuntary where
police questioned suspect for thirteen hours).

Further, the timing of the interrogation -- from 8:00 p.m. until sometime
before 9:00 p.m. -- is unlike cases where the timing of the interrogation renders a
relatively short duration of questioning coercive. See Berghuis v. Thompkins, 560
U.S. 370, 386-87, 130 S. Ct. 2250, 176 L. Ed. 2d 1098 (2010) (timing of
interrogation did not suggest coercion where interrogation occurred over three
hours in the middle of the day); compare with Haley v. Ohio, 332 U.S. 596,
599-600, 68 S. Ct. 302, 92 L. Ed. 224 (1948) (finding confession of
fifteen-year-old boy involuntary where suspect confessed after being questioned
from midnight until 5:00 a.m.). Although the questioning took place in an
interrogation room at the police station, the door to the room was open, and
Petitioner was not handcuffed.

Moreover, nothing about Petitioner’s maturity, physical condition, or

mental health suggests that his statements were involuntary. When the
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interrogation occurred, Petitioner was not a juvenile, but a forty-five year-old man
with prior experience in the criminal justice system. Compare Doody, 649 F.3d at
1009 (holding that seventeen-year-old’s confession was involuntary, in part,
because seventeen-year-old had no prior experience with criminal justice system).
Petitioner was not suffering from any kind of physical impairment or mental
condition that would have impacted his ability to voluntarily respond to the
detective’s questions. Nor was he deprived of sleep or forced to endure physical
stress during the interrogation. Compare id. (confession involuntary where
defendant’s sleep deprivation over thirteen-hour interrogation made him
unresponsive and where, during interrogation, defendant was forced to sit in
straight back chair with nothing on which to lean); Leyra v. Denno, 347 U.S. 556,
561,74 S. Ct. 716, 719 98 L. Ed. 948 (1954) (confession involuntary where
defendant, after days of intermittent, intensive interrogation, was “physically and
emotionally exhausted” and defendant’s “ability to resist interrogation was
broken to almost trance-like submission™).

Finally, neither Petitioner’s inability to speak English nor his limited
education suggests that his statements were involuntary. On the contrary, the
detective was a certified Spanish speaker, and she conducted the interrogation in
Spanish. When advised of his Miranda rights, Petitioner acknowledged that he
understood each of those rights. Moreover, he appears to have understood the
detective’s questions and answered those questions without expressing any
confusion. More importantly, Petitioner’s limited education level must be
considered against the fact that he had experience in the criminal justice system,
having been arrested in connection with a domestic violence allegation and
having been convicted of a misdemeanor in the past. Given these circumstances,
the court of appeal reasonably could have concluded that, despite the detective’s
challenged statements, Petitioner’s will was not overborne and that his statements

were voluntary.
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Regardless, even if Petitioner could show that his pre-trial statements were
coerced, he cannot demonstrate that the admission of his purportedly coerced
statements had a substantial and injurious impact on the jury’s verdict. See
Brecht v. Abrahamson, 507 U.S. 619, 637-39, 113 S. Ct. 1710, 123 L. Ed. 2d 353
(1993); see also Parle v. Runnels, 387 F.3d 1030, 1044 (9th Cir. 2004)
(explaining that trial error is harmless unless the reviewing court has “is left with
‘grave doubt’ about whether [the] constitutional error substantially influenced the
verdict”) (citing O ’Neal v. McAninch, 513 U.S. 432, 438, 115 S. Ct. 992, 130 L.
Ed. 2d 947 (1995)). As the Supreme Court has explained, “[a] confession is like
no other evidence. Indeed, ‘the defendant’s own confession is probably the most

299

probative and damaging evidence that can be admitted against him.”” Arizona v.
Fulminante, 499 U.S. 279, 296, 111 S. Ct. 1246, 113 L. Ed. 2d 302 (1991). The
impact of a confession can be so “profound” that a reviewing court may

“‘justifiably doubt [a jury’s] ability to put [a confession] out of mind even if told

299

to do so.”” Id. Consequently, courts must exercise “‘extreme caution’” before

“‘determining that the admission of [a] confession at trial was harmless.”” Jones
v. Harrington, _F.3d __, 2016 WL 3947820, *10 (9th Cir. July 22, 2016)
(quoting Arizona v. Fulminante, 499 U.S. 279, 296, 111 S. Ct. 1246, 113 L. Ed.
2d 302 (1991)).

Here, however, the Court has little doubt -- let alone “grave doubt” -- that
the jury would have reached the same verdict even if it had not been exposed to
Petitioner’s purportedly coerced pre-trial statements. As an initial matter, the
victim provided powerful, consistent, and detailed accounts of Petitioner’s
actions. Compare with Jones, 2016 WL 3947820 at *10 (admission of
petitioner’s confession obtained in violation of his right to remain silent was not
harmless where petitioner’s statements formed “backbone” of prosecution’s case
and where no witnesses tied petitioner to crime). More importantly, the victim

reported Petitioner’s misconduct to her mother on the very day on which the
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misconduct occurred and, thereafter, consistently described that misconduct to
several different people. Testimony further established that the victim was crying
when she reported Petitioner’s misconduct and that she was “screaming for [her
mother] to never let her go with her godparents again.” (Lodged Doc. No. 6 at 3.)
Further, the victim’s account of the incident underlying Petitioner’s conviction
included details that would not be known to a five-year-old girl. For example,
she told the nurse-practitioner who examined her that Petitioner’s “private part
looked like a snake,” and that “stuff came out of his private part on the bed.” (/d.
at3.)

There was, moreover, no evidence suggesting that the victim -- a five-year-
old girl -- had any motive to falsely accuse Petitioner. On the contrary, up until
the day on which Petitioner molested her, the five-year-old victim had referred to
Petitioner as her “padrino.” The victim’s past interactions with Petitioner,
likewise, provided no plausible reason why she would falsely accuse Petitioner of
sexually molesting her. Rather, those interactions included Petitioner and his
wife taking the victim to parks and meals on the weekends.

If the only evidence against Petitioner had consisted solely of the victim’s
account and Petitioner’s purportedly coerced statements, the Court might have
reached a different conclusion regarding the impact of Petitioner’s statements.
After all, the prosecutor cited several of Petitioner’s purportedly coerced
statements in arguing to the jury that Petitioner was guilty. (See RT 2164-69).

As the Ninth Circuit has recognized, the admission of the erroneously admitted
evidence is likely to be found prejudicial when the prosecutor emphasizes the
importance of that evidence during closing arguments. See Garcia v. Long, 808
F.3d 771, 782-84 (9th Cir. 2015) (admission of audiotape of petitioner’s three and
half hour interrogation and letter written during interrogation was not harmless
despite other evidence implicating him in charged crime, in part, because the

petitioner’s statements “were the focal point of the prosecution’s closing
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argument”); Jones, 2016 WL 39447820 at *10 (admission of petitioner’s
confession obtained in violation of his right to remain silent was not harmless, in
part, because prosecutor, in closing arguments, repeatedly referred to petitioner’s
statements and told jury that it “could convict beyond a reasonable doubt based
only on [petitioner’s] own statements”); Maxwell v. Roe, 628 F.3d 486, 508 (9th
Cir. 2010) (significance of perjured testimony of jailhouse informant “was
underscored by the prosecution in its closing argument” when it emphasized
informant’s testimony).

The Court, however, is not faced with such a circumstance. Indeed, before
the detective made any purportedly coercive threats against Petitioner, Petitioner
had already effectively conceded that he had sexually molested the victim.
Specifically, when asked about the victim’s allegations that he had touched her in
a sexual manner, Petitioner responded, “[I]t’s not gonna happen again because
I’m not gonna be with the girl anymore.” (Lodged Doc. No. 6 at 5 (emphasis
added).) This statement alone constituted powerful evidence against Petitioner
because it left no question that Petitioner had, as the victim reported, sexually
molested the victim on the day in question. Indeed, that fact was established by
Petitioner’s use of the word “again.” By effectively stating that the alleged sexual
misconduct would not happen “again,” Petitioner admitted that it had happened in
the past.

To be sure, the Ninth Circuit, mindful of the uniquely prejudicial effect of a
confession, has found the admission of an illegally obtained confession to be
prejudicial even where the petitioner makes other properly admitted statements
suggesting his guilt. See, e.g., Jones, 2016 WL 3947820 at *10 (admission of
petitioner’s confession obtained in violation of his right to remain silent was not
harmless even though, before violation occurred, petitioner made some
“confusing comments about his whereabouts” during crime because those

11/
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comments were “weak tea” compared to his admissions obtained in violation of
right to silence); Garcia v. Long, 808 F.3d 771, 782-84 (9th Cir. 2015).

The Ninth Circuit’s opinion in Garcia is instructive in determining whether
a confession is sufficiently prejudicial to warrant habeas relief. There, a sixteen-
year-old girl reported to her family that the petitioner, Garcia, had been molesting
her “for years.” Garcia, 808 F.3d at 773. Police then arrested Garcia and sought
to question him about the victim’s allegations. Id. at 773-74. Having been read
his Miranda rights, Garcia invoked his right to silence, but the investigating
detective continued to question him. /d. at 774. Initially, Garcia denied any
wrongdoing, but eventually he admitted to committing three acts of sexual
misconduct with the victim, each of which, according to Garcia, was initiated by
the victim. Id. at 774. At the detective’s urging, Garcia also wrote a letter of
apology to the victim absolving her of any blame for his actions. Id. Although he
ultimately was charged with committing numerous acts of molestation against a
child under fourteen-years-old, the only specific acts of misconduct to which
Garcia actually confessed were those that occurred after the victim had already
reached fifteen years of age. Id.

A recording of the interrogation, which lasted over three and half hours,
was played for the jury, and the letter that Garcia wrote was read to the jury. /d.
Aside from Garcia’s confession and the victim’s testimony, the only other
evidence implicating Garcia was the testimony of his former wife, who testified
that Garcia had responded that he was sorry and had said, “God . . . forgives,”
when asked why he had hurt the victim. /d. at 775.

During his closing arguments, the prosecutor heavily relied on Garcia’s
pre-trial statements to persuade the jury that Garcia was guilty of the charged acts
of committing sexual misconduct against a child under fourteen-years-old. See
id. In particular, the prosecutor told the jury that the tape “lets us know what kind

of man [Garcia] is” and cited Garcia’s inconsistencies to show that, despite
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admitting some misconduct, he had lied in denying the charged acts of
misconduct. Id. The prosecutor then contrasted Garcia’s inconsistent statements
and half-truths with the account of the victim, who, according to the prosecutor,
had “always told the same truth.” Id.

Under these facts, the Ninth Circuit held that the admission of Garcia’s pre-
trial statements that were obtained in violation of his right to remain silent were
prejudicial. Id. at 782-84. Although the Ninth Circuit acknowledged that Garcia
never confessed to the charged acts of misconduct, the Ninth Circuit nevertheless
found significant that “the prosecutor relied heavily on Garcia’s admissions to
argue that the jury should believe [the victim’s] testimony” and disbelieve
Garcia’s shifting accounts of what he did and did not do. /d. at 782. Citing
numerous excerpts from the prosecutor’s closing argument, the Ninth Circuit
concluded that “Garcia’s interrogation statements were the focal point of the
prosecution’s closing argument.” Id. Although recognizing that Garcia’s pre-
trial statement to his wife was “harmful” to his case, the Ninth Circuit reasoned
that Garcia’s concession that he “hurt” the victim “in unspecified ways was not
nearly as compelling as [his] taped admission that he had engaged in multiple
specific sexual acts with [the victim].” Id. at 783. Furthermore, the Ninth Circuit
noted that the admission of Garcia’s illegally obtained custodial statements forced
his trial counsel to concede that, in fact, Garcia had molested the victim, though
counsel argued that Garcia did not commit the specific acts of which he was
accused or use force or fear to accomplish those acts. Id. at 784. Thus, having
considered the totality of these facts, the Ninth Circuit concluded that the
admission of Garcia’s pre-trial statements had a substantial and injurious impact
on the jury’s verdict. /d.

Petitioner’s case, however, is distinguishable from the foregoing cases.
Unlike the petitioner’s properly admitted “confusing comments™ in Jones

regarding his whereabouts when the crime occurred, Petitioner’s statement that
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“[I]t’s not gonna happen again because I’'m not gonna be with the girl anymore”
was a clear admission of guilt. Petitioner’s properly admitted statement is,
likewise, distinguishable from the petitioner’s properly admitted statement to his
ex-wife in Garcia. Indeed, in Garcia, the petitioner’s incriminating statement
was ambiguous in that he merely stated, “God . . . forgives” when confronted by
the his ex-wife about how he could have “hurt” the victim in “unspecified ways.”
By contrast, Petitioner was confronted with an interrogating detective’s question
about whether Petitioner had sexually molested the five-year old victim. In
response, Petitioner did not vaguely refer to God’s forgiveness, but rather
admitted that he had sexually molested the victim by assuring the interrogating
detective that “it’s not gonna happen again.” (Lodged Doc. No. 6 at 5 (emphasis
added).) That clear concession of wrongdoing, in and of itself, would have been
more than enough for the jury to conclude that the victim’s multiple and
consistent accounts of Petitioner’s misconduct were accurate. That conclusion is
all the more likely considering that the victim, a five-year-old girl, had no reason
to fabricate her account of Petitioner’s misconduct in the first place and that she
reported Petitioner’s misconduct on the same day on which it occurred. Compare
Garcia, 808 F.3d at 773-74 (sixteen-year-old victim reported that her step-father
had been molesting her “for years,” but waited “several months” thereafter to
report molestation to authorities).

The impact of Petitioner’s purportedly coerced pre-trial statements is also
distinguishable in three other key respects. First, unlike the molestation that
occurred in Garcia, which transpired over a period of years, the molestation here
occurred only once. Whereas the properly admitted evidence in Garcia included
only Garcia’s vague statement about harming the victim in “unspecified ways,”
Petitioner’s properly admitted statement about not molesting the victim “again”
necessarily constituted an admission of the specific incident underlying the

charges against him. In fact, Petitioner made that incriminating statement when
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asked about his conduct on “that day.” Because of this fact, Petitioner’s
concession that “it’s not gonna happen again” effectively established that
Petitioner molested the victim on the day in question. Indeed, the victim reported
only one incident during which Petitioner molested her.

Second, Petitioner’s purportedly coerced statements did not force trial
counsel to concede any misconduct on Petitioner’s part. On the contrary, trial
counsel steadfastly denied that Petitioner committed any wrongdoing. By
contrast, in Garcia, trial counsel had no choice but to admit some wrongdoing on
Garcia’s part because Garcia admitted to three specific acts of sexual misconduct
and he was not even arguably coerced to do so. Trial counsel in Petitioner’s case
addressed Petitioner’s purportedly coerced statements. But in doing so, he argued
that Petitioner made those statements only because he was intimidated by the
supposedly coercive tactics of the interrogating detective.® (See RT 2183-87.) In
other words, he presented a plausible reason why Petitioner’s custodial statements
were not reliable.

/1]

® Counsel’s chosen strategy to confront Petitioner’s pre-trial statements -- that is,
relying on the interrogation transcript to argue that they were coerced -- further
undercuts the prejudicial impact of those statements. See Williams v. Woodford,
384 F.3d 567, 596 (9th Cir. 2002) (finding no evidence that petitioner’s right to
fair trial was violated where witness who was beaten at city jail was available for
cross-examination about coercion, thus allowing petitioner “to test the
voluntariness and veracity” of witness’s testimony at trial); United States v.
Mattison, 437 F.2d 84, 85 (9th Cir. 1970) (holding no violation of due process
where witness who was subjected to allegedly coercive interrogation testified at
trial and was subjected to cross-examination at trial through which jury could
assess how any purported coercion impacted witness’s credibility). Although,
here, Petitioner did not testify, the jury was exposed to the interrogation transcript,
including the threats that the detective made. That evidence, coupled with
counsel’s argument, was enough for the jury to conclude that Petitioner falsely
implicated himself, if, in fact, the jury was inclined to believe so.
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Third, unlike Garcia, Petitioner’s purportedly coerced statements were by
no means the focal point of the prosecutor’s closing arguments. Rather, the
prosecutor primarily relied on the victim’s accounts of Petitioner’s misconduct.
To that end, the prosecutor argued that the victim’s statements alone were enough
to convict Petitioner of the charged crimes. Although the prosecutor
subsequently recounted some of Petitioner’s purportedly coerced pre-trial
statements, the prosecutor never argued, as did the prosecutor in Garcia, that the
jury could convict Petitioner based on those statements alone. Indeed, in his
rebuttal argument, the prosecutor never even mentioned Petitioner’s pre-trial
statements -- even though Petitioner’s trial counsel argued in his closing
argument that those statements had been coerced. Instead, the prosecutor urged
the jury to “consider all the evidence” and to “review those statements by [the
victim] close in time [and] you will find that [the] evidence of what [the victim]
said is sufficient for your verdict, and that you’re going to convict” Petitioner of
the charged crimes. (RT 2193.) As the foregoing makes clear, the focal point of
the prosecutor’s closing arguments was not Petitioner’s pre-trial statements, but
rather the victim’s pre-trial accounts of Petitioner’s actions.

There is, of course, no doubt that the admission of Petitioner’s purportedly
coerced statements aided the prosecutor in proving Petitioner’s guilt. And,
indeed, like the prosecutors Garcia and Jones, the prosecutor, here, relied on
Petitioner’s purportedly coerced pre-trial statements to persuade the jury of
Petitioner’s guilt, albeit to a lesser degree than did the prosecutors in Garcia and
Jones. But the fact remains that the jury in all likelihood would have reached the
same verdict even if those statements had been excluded. The victim’s credibility
was virtually unassailable, and her accounts of the incident underlying the
charges against Petitioner were detailed and consistent. Petitioner, moreover,
bolstered the victim’s credibility by clearly acknowledging that he had committed

sexual misconduct against the victim -- an acknowledgment that necessarily
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pertained to the incident underlying the victim’s allegation. Having considered
those facts and having given due consideration to the unique role a confession
plays in a criminal trial, the Court cannot conclude that Petitioner’s purportedly
coerced statements had a substantial and injurious impact on the jury’s verdict.

For the foregoing reasons, the court of appeal’s rejection of Petitioner’s
claim that his pre-trial statements were the product of coercion was neither an
unreasonable application of, nor contrary to, clearly established federal law as
determined by the Supreme Court.

b. Right to Counsel

A suspect who 1s subject to custodial interrogation has the right to remain
silent and the right to speak with an attorney. Miranda, 384 U.S. at 444, 479; see
also Dickerson v. United States, 530 U.S. 428,442, 120 S. Ct. 2326, 147 L. Ed.
2d 405 (2000). Consequently, once a suspect requests counsel, questioning must
stop until an attorney is present. See Davis v. United States, 512 U.S. 452, 458,
114 S. Ct. 2350, 2356, 129 L. Ed. 2d 362 (1994). Questioning need not cease,
however, where the suspect’s request for counsel is ambiguous. Id. at 459.

Courts engage in an “objective inquiry” to determine whether the suspect
has made “some statement that can reasonably be construed to be an expression
of a desire for the assistance of an attorney.” Id. “‘Although a suspect need not
speak with the discrimination of an Oxford don, he must articulate his desire to
have counsel present sufficiently clearly that a reasonable police officer in the
circumstances would understand the statement to be a request for an attorney.’”
Garcia v. Long, 808 F.3d 771, 777 (9th Cir. 2015 (quoting Davis, 512 U.S. at
459).

The Supreme Court’s opinion in Davis illustrates how this objective
inquiry works in practice. In Davis, the suspect, after being advised of his
Miranda rights, agreed to submit to police questioning. 512 U.S. at 2351. After

about an hour and a half of questioning, however, the suspect stated, “Maybe |
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should talk to a lawyer.” Id. Rather than cease questioning, the officers asked the
suspect if he was requesting a lawyer, and the suspect replied that he was not.
Questioning then resumed and the suspect made several incriminating statements,
which he later sought to have excluded from trial because they came after he
requested, but was not provided, counsel. /d. Under these facts, the Supreme
Court held that the suspect’s statement was, at best, an ambiguous request for
counsel. /d. at 462. Consequently, it was insufficient to require the officers to
cease questioning, and, moreover, it provided no grounds to suppress the
suspect’s subsequent statements. Id.; see also Clark v. Murphy, 331 F.3d 1062,
1069 (9th Cir. 2003) (holding that petitioner’s statement that “I think I would like
to talk to a lawyer” was not unequivocal request for counsel and, therefore, did
not require police questioning to cease), overruled in part on other grounds by
Lockyer v. Andrade, 538 U.S. 63, 123 S. Ct. 1166, 155 L. Ed. 2d 144 (2003).

By contrast, a criminal defendant unambiguously and unequivocally
invokes his right to counsel where his request leaves no question that he wants
legal representation, even if, in requesting counsel, he shows deference to the
interrogating detective. See, e.g., Mays v. Clark, 807 F.3d 968, 978-79 (9th Cir.
2015) (finding no ambiguity or equivocation regarding petitioner’s invocation of
right to counsel where petitioner asked police if he could call his father “and have
my lawyer come down here”); Sessoms v. Grounds, 776 F.3d 615, 618 n.3 (9th
Cir. 2015) (en banc) (finding that petitioner unequivocally invoked right to
counsel by stating “There wouldn’t be any possible way that I could have a -- a
lawyer present while we do this?”” and stating “Yeah, that’s what my dad asked
me to ask you guys . . . uh, give me a lawyer.”).

Here, Petitioner did not make an unambiguous request for counsel. At best,
he alluded to the fact that he had retained counsel and that counsel had advised
him not to speak to police without counsel present. That statement is far from an

unequivocal request to speak with counsel. Compare Jones, 2016 WL 3947820
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at *5 (holding that petitioner, who had initially agreed to answer detective’s
questions, unequivocally invoked right to silence by stating, “I don’t want to talk
no more”).” Indeed, at no point did Petitioner state that he, himself, would not
speak to police without an attorney or that he, himself, even believed that it was a
good idea to have counsel present. Instead, he merely indicated that his counsel
had urged him not to speak with police.

In other words, Petitioner did little more than attempt to relay what counsel
thought was wise. Petitioner’s statement, therefore, is closer to the defendant’s
equivocal statement in Davis that he should “maybe . . talk to a lawyer,” than it is
to the petitioner’s unequivocal, yet deferential, question in Mays about whether
he could call his father and “have my lawyer come down here.” (See supra.)
Petitioner’s reference to his counsel’s advice is also distinguishable from the
suspect’s unequivocal request for counsel in Sessoms. There, the suspect not only
stated that his father had advised him to request an attorney, he also coupled that
statement with a clear indication that he wanted to an attorney — stating, “Yeah,
that’s what my dad asked me to ask you guys . . . uh, give me a lawyer.” Sessoms,
776 F.3d at 618 n.3 (emphasis added). Here, by contrast, Petitioner only
mentioned what his attorney had suggested and nothing more. Because
Petitioner’s statement was equivocal, the detective was free to remind Petitioner
that the decision to waive his right to counsel and remain silent was Petitioner’s
alone and to inquire as to whether he wanted to speak to the detective without an
attorney. Compare with Mays, 807 F.3d at 978-79 (explaining that, where
defendant unequivocally invokes right to counsel, neither police nor reviewing
courts can rely on defendant’s “post-request statements to cast doubt on the

clarity of [his] request for a lawyer”).

7 In Thompkins, the Supreme Court explained that “there is no principled reason
to adopt different standards for determining when an accused has invoked the
Miranda right to remain silent and the Miranda right to counsel.” 560 U.S. at 381.
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Although it is troubling that the detective interrupted Petitioner as
Petitioner was explaining what his counsel had told him, that fact is insufficient
to transform Petitioner’s equivocal reference to his counsel’s opinion into an
unequivocal invocation of Petitioner’s right to counsel. Perhaps if he had not
been interrupted, Petitioner would have, like the suspect in Sessoms, stated that
he wanted to heed his attorney’s advice and requested his attorney. But based on
this record, there is no way to determine what would have happened if the
detective had not interrupted Petitioner, and any attempt to do so would be pure
speculation. One, nevertheless, could argue that, under such circumstances, the
Court should presume that Petitioner, left uninterrupted, would have invoked his
right to counsel. But the Court is aware of no Supreme Court case supporting
such a presumption. On the contrary, the Supreme Court has excluded custodial
statements where there was a technical compliance with Miranda only where
there is evidence that the police deliberately engaged in some type of misconduct.
See Missouri v. Seibert, 542 U.S. 600, 604, 124 S. Ct. 2601, 159 L. Ed. 2d 643
(2004) (suppressing confession obtained after defendant was appraised of his
Miranda rights because confession followed earlier interrogation where police,
pursuant to policy, deliberately withheld Miranda warning and elicited full
confession from defendant). Here, by contrast, there is no evidence of deliberate
misconduct -- or, indeed, of any misconduct -- on the detective’s part. True, the
detective may have been eager to obtain a Miranda waiver from Petitioner;
however, the same likely can be said of any law enforcement official who
interrogates a criminal suspect. And, nothing about the detective’s eagerness
prevented Petitioner from asserting his right to counsel. On the contrary, the trial
court, which viewed the relevant portions of the interrogation videotape,
concluded that there was no evidence of intimidation. (See Lodged Doc. No. 6 at
10.)

/1]
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In short, the court of appeal reasonably concluded that Petitioner did not
unequivocally invoke his right to counsel. Consequently, the court of appeal’s
rejection of Petitioner’s challenges to his pre-trial statement was neither an
unreasonable application of, nor contrary to, clearly established federal law as
determined by the Supreme Court.

B.  Trial Counsel’s Performance

In his next claim for relief, Petitioner contends that his trial counsel
deprived Petitioner of his Sixth Amendment right to effective assistance of
counsel by committing two errors. First, Petitioner faults counsel for failing to
investigate several potential witnesses who could have testified on Petitioner’s
behalf. In particular, Petitioner identifies “two very important witnesses” who
counsel failed to investigate: Jose Abel Mendoza and Mariana Lopez. (Pet.,
App’x to Ground Three.) Petitioner further asserts that there were “also more
witnesses” who wanted to testify on his behalf. (/d.) The only such witnesses
whom he identifies, however, are Monica Orellana and Blanca Ardon, both of
whom did, in fact, testify at trial. Second, Petitioner maintains that counsel erred
in failing to request a copy of the DNA report to which the investigating detective
alluded while interrogating Petitioner. Petitioner also contends that counsel
compounded that error by failing to consult a DNA expert to challenge the report.
As explained below, neither of Petitioner’s allegations of attorney error warrants
relief.

Both of Petitioner’s allegations of attorney error are governed by the two-
prong test set forth in Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). Under the first prong of that test, the petitioner
must prove that his attorney’s representation fell below an objective standard of
reasonableness. Strickland, 466 U.S. at 687-88, 690. To establish deficient
performance, the petitioner must show his counsel “made errors so serious that

counsel was not functioning as the ‘counsel’ guaranteed the defendant by the
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Sixth Amendment.” Id. at 687; Williams, 529 U.S. 362, 391, 120 S. Ct. 1495, 146
L. Ed. 2d 389 (2000). In reviewing trial counsel’s performance, however, courts
“strongly presume[] [that counsel] rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment.”
Strickland, 466 U.S. at 690; Yarborough v. Gentry, 540 U.S. 1, 8, 124 S. Ct. 1,
157 L. Ed. 2d 1 (2003). Only if counsel’s acts and omissions, examined within
the context of all the surrounding circumstances, were outside the “wide range”
of professionally competent assistance, will petitioner meet this initial burden.
Kimmelman v. Morrison, 477 U.S. 365, 386, 106 S. Ct. 2574, 91 L. Ed. 2d 305
(1986); Strickland, 466 U.S. at 690.

Under the second part of Strickland’s two-prong test, the petitioner must
show that he was prejudiced by demonstrating a reasonable probability that, but
for his counsel’s errors, the result would have been different. Strickland, 466
U.S. at 694. The errors must not merely undermine confidence in the outcome of
the trial, but must result in a proceeding that was fundamentally unfair. Williams,
529 U.S. at 393 n.17; Lockhart, 506 U.S. at 369. The petitioner must prove both
deficient performance and prejudice. A court need not, however, determine
whether counsel’s performance was deficient before determining whether the
petitioner suffered prejudice as the result of the alleged deficiencies. Strickland,
466 U.S. at 697.

Here, neither of Petitioner’s allegations of attorney error warrants habeas
relief. First, Petitioner’s claim that counsel erred in failing to investigate
potential witnesses who would have helped Petitioner’s defense fails for lack of
evidence. Although Petitioner identifies two witnesses -- namely, Jose Abel
Mendoza and Mariana Lopez -- who purportedly would have testified on
Petitioner’s behalf, Petitioner has failed to provide a declaration or affidavit from
either witness stating that he or she was willing to testify, or setting forth the facts

to which he or she would have testified. See Dows v. Wood, 211 F.3d 480, 486

38

Pet. App. E 49



O 00 9 O n A~ W N =

N N N N N N N N N e e e e e e e
O I N W B W N = © O 0 N O MR WND = O

Case 2:16-cv-02316-FMO-FFM Document 14-1 Filed 10/07/16 Page 39 of 42 Page ID
#:1689

(9th Cir. 2000) (rejecting ineffective assistance of counsel claim based on failure
to call witnesses where petitioner presented no affidavit from witness showing
that witness was willing to provide helpful testimony to petitioner). The same is
true as to the other unidentified witnesses who supposedly wanted to testify on
Petitioner’s behalf. Petitioner’s allegations as to those unidentified witnesses also
fail because they are conclusory in that Petitioner does not even identify the
witnesses counsel purportedly failed to investigate or the facts about which they
allegedly would have testified. Such conclusory allegations cannot justify habeas
relief. See James v. Borg, 24 F.3d 20, 26 (9th Cir. 1994) (“Conclusory
allegations which are not supported by a statement of specific facts do not
warrant habeas relief.”); Jones v. Gomez, 66 F.3d 199, 205 (9th Cir. 1995)
(habeas relief not warranted where claims for relief are unsupported by facts).
Although Petitioner identifies Monica Orellana and Blanca Ardon as witnesses
who wanted to testify on Petitioner’s behalf, both of those witnesses testified at
trial.

Second, Petitioner’s claim that counsel erred in failing to obtain or
challenge the prosecution’s DNA evidence is meritless. The prosecutor presented
no DNA evidence to prove Petitioner’s guilt. As such, counsel had no reason to
consult a DNA expert. To be sure, the investigating detective, in interrogating
Petitioner, alluded to DNA evidence showing Petitioner’s guilt. But that allusion
to DNA evidence was merely a permissible ruse designed to get Petitioner to
admit his guilt. (See supra.) And, in any event, trial counsel noted in his closing
argument that there was no medical or forensic evidence implicating Petitioner in
the charged crimes.

Accordingly, Petitioner is not entitled to habeas relief with respect to his
challenges to his trial counsel’s performance.

/1]
/1]
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C. Appellate Counsel’s Performance

In his final claim for relief, Petitioner maintains that his appellate counsel
provided ineffective assistance of counsel by failing to file a petition for review in
the California Supreme Court on Petitioner’s behalf. According to Petitioner,
counsel’s failure to file a petition for review potentially resulted in the default of
each of the foregoing claims for relief. Indeed, Petitioner notes that Respondent
has argued in this action that each of the foregoing claims for relief are
procedurally barred precisely because the state court rejected those claims based
on petitioner’s failure to assert them in a petition for review. As explained below,
this claim 1s meritless.

A criminal defendant cannot be deprived of the effective assistance of
counsel where no constitutional right to counsel exists. Evitts v. Lucey, 469 U.S.
387,396 n.7, 105 S. Ct. 830, 83 L. Ed. 2d 821 (1985). The Supreme Court,
moreover, has held that there is no constitutional right to counsel for a criminal
defendant to pursue discretionary state court appeals. Wainwright v. Torna, 455
U.S. 586, 587-88, 102 S. Ct. 1300, 71 L. Ed. 2d 475 (1982) (per curiam);
Pennsylvania v. Finley, 481 U.S. 551, 555, 107 S. Ct. 1990, 95 L. Ed. 2d 539
(1987) (“Our cases establish that the right to appointed counsel extends to the
first appeal of right, and no further. Thus, we have rejected suggestions that we
establish a right to counsel on discretionary appeals.”); Ross v. Moffitt, 417 U.S.
600, 610-11, 94 S. Ct. 2437, 41 L. Ed. 2d 341 (1974) (explaining that there is no
constitutional right to counsel for discretionary appeals on direct review). Here,
Petitioner had no right to effective assistance of counsel in connection with his
petition for review because, in California, petitions for review are discretionary
appeals. Indeed, California’s Rules of Court make clear that the California
Supreme Court is not obliged to entertain a petition for review. See CAL. RULE
OF COURT 8.500.(b) (stating that, under certain conditions, “[t]he Supreme Court

may order review of a Court of Appeal decision”) (emphasis added).

40

Pet. App. E 51



O 00 9 O n B~ W N =

N N N N N N N N N e e e e e e e
0O NI N W B~ W= O VvV NN R WD = O

Case 2:16-cv-02316-FMO-FFM Document 14-1 Filed 10/07/16 Page 41 of 42 Page 1D
#:1691

Accordingly, Petitioner’s claim lacks merit.®

VII. RECOMMENDATION
The Magistrate Judge therefore recommends that the Court issue an order:
(1) approving and adopting this Report and Recommendation; and (2) directing

that judgment be entered denying the Petition on the merits with prejudice.

DATED: October 6, 2016

/S/ FREDERICK F. MUMM

FREDERICK F. MUMM
United States Magistrate Judge

¥ The Court also notes that it did not find that Petitioner’s claims were
procedurally barred, but, instead, opted to reject them on their respective merits.
Accordingly, even if Petitioner had a constitutional right to counsel with respect to
his petition for review, he suffered no prejudice from counsel’s failure to file a
petition for review.
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A jury convicted defendant and appellant Juan Orellana of oral copulation of
a child under ten and lewd acts on a child. On appeal, Orellana contends the trial court -
violated his Fifth and Sixth Amendment rights by permitting the People to introduce
damaging admissions Orellana made when a detective interrogated him. Orellana
argues he had retained an attorney and he tried to tell the detective that he wanted his
lawyer to be there but the detective interrupted him. Orellana also contends the
detective threatened him, promised him leniency, and lied about nonexistent scientific
evidence, rendering his incriminating admissions involuntary. We find no error, and
therefore affirm the judgment. - ) ” .

FACTUAL AND PROCEDURAL BACKGROUND

1. Vanessa’s Allegations _

Vanessa M. was born in June 2007. Orellana was a good friend of Vanessa’s
father, Pedro, who was deported in about 2011. Orellana and his girlfriend Blanca
Ardon acted as godparents to Vanessa. They took Vanessa places on weekends -- to the
park, out to eat, and to their apartment. Orellana’s teenage daughtef Monica usually
went along. Vanessa called Orellana her “padriho,”

On September 16, 2012, a Sunday, Orellana, ArdOn, Monica, and Vanessa went
to The Grove shopping center and to a store across the street. They took Monica homé
and then went to their apartment, taking Vanessa with therﬁ. Ardon left the apartment -
to walk a short distance to get some telephone cards. Orellana stayed home alone with
Vanessa. It was the first time Oreﬂana had ever been home alone with Vanessa.
Vanessa was five years old at the time.

Around 4:00 that afternoon, Ardon called Vanessa’s mother, Claudia Calderon.
Ardon told Calderon that Vanessa was crying and that they were going to bfing her
home. Orellana and Ardon brought Vanessa_back to Calderon’s apartment around
6:00 p.m. According to Calderon, Vanessa seemed nervous. . She got into bed right
away. As sooﬁ as Orellana and Ardon left, Vangssa‘asked her mother to come into the
bathroom. Vanessa was crying and told Calderon that Orellana had touched her private

parts. Vanessa pointed to her crotch. Vanessa said Orellana had pulled her underwear
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down and bitten her or tried to bite her “in her privates.” Vanessa said Orellana had

- opened her legs and had her sit on top of him. She told Calderon that Orellana’s zipper
had hurt her leg. According to Calderon, Vanessa was “screaming for [her] to never let
her go with her godparents again.”

Calderon called O_rellana and Ardon. She asked Ardon how she could allow her
boyfriend to do this. Ardon said she did not know what Calderon was talking about.
Ardon gave the phone to Orellana. Calderon told Orellana she “couldn’t believe that he
did that to [her] daughter.” She cursed at him. Orellana said he had not doné anything.
He offered to take Vanessa to the doctor. '

| Calderon took Vanessa to Children’s Hospitai that night. Medical personnel
examined Vanessa. Police and a social worker arrived. Calderon told the police officer
what had happened. The officer took Calderon énd Vanessa to County/USC Hospital.
Around 2:15 am., a forensic'nurse-pracfitioner, Shana Cripe, interviewed Vanessa,
examined her, and took swabs. Cripe asked Vanessa’s mother to wait outside. Cripe
usually asks the child “Why are you here?” and “What happened?”
' Vanessa told Cripe that her padrino had “pull[ed] his zipper down and it scared
[her],” that he had “hit [her] with the zipper on [her] private part,” and that he had
“pulled at [her] underwear under [her] dress.” Vanessa said that her padrino had put his
fingers and “his private part on [her] private part,” that his "‘private part looked like
-a snake,” and that “stuff came out of his private part on the bed.” Vanessa pointed fo
her vaginal area when she used the term “private part.” Vanessa told Cripe that her . - |
“padrino had bitten her “on the private part with his teeth” and she told him it hurt.
Vanessa said, “He showed me pictures of naked grownups with Hello Kitty because it -

was my birthday.”

Cripe was unable to understand about a quarter of what Vanessa
said: some of what she told Cripe just did not make sense. Cripe said this was fairly

normal for a five-year-old patient.

Vanessa’s birthday is June 29, not September 16.
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Cripe then interviewed Caldéron outside Vanessa’s presence. Calderon told

Cripe that Vanessa had urinated and wiped herself with toilet paper since Orellana and
. Ardon brought her home but had not defecated or taken a bath.

After interviewing Vanessa and her mother, Cripe had Vanessa take her clothes
off. She examined her for injuries and used a Woods Lamp to look for proteins or
secretions. Saliva usually would not light up under the Woods Lamp but semen would.
No proteins or secretions appeared on Vanessa’s body, nor did she have any cuts,
scratches, marks, or other injuries. Cripe did not see any redness in Vanessa’s vaginal
area but noted that it had been more than eight hours since Vanessa had been returned to
her mother. Cripe’s examination of Vanessa’s genital and anal areas revealed nothing
out of the ordinary. Cripe concluded that she could not either “confirm or negate sexual
abuse[ ] because the exam was normal.” |

Los Angeles Police Department Detective Theresa Hernandez also interviewed
Vanessa and her mother on September 24, 2012, at Rampart statlon.l Vanessa’s
interview was videotaped. |

2. The Detective fnterviews Orellana _

Detective Hernandez called Orellana and asked him to come in for an interview.
Hernandez and Orellana arranged a time to meet but Orellana did not appear for the
meeﬁng. Hernandez called Orellana and left him a couple of messages. Orellana did
not respond and Hernandez had officers arrest him on September 26, 2012. The
arresting officers brought Orellana to Rampart station around 8:00 p.m. and Hernandez
intervieWed him. Hernandez left the doof of the interview room open. She sat across
the table from Orellana. Orellana was not handcuffed during the interview. Hernandez
was dressed in “business casual” atﬁre, a t-shirt and slacks. Hernandez — a certified
Spanish speaker -- interviewed Orellana in Spanish. The interview was videotaped.

Hernandez first asked Orellana a number of preliminary questions about his age,
address, occupation, and the like. Hernandez then éaid, “I’ll talk to you about the case
I have, okay?” Hernandez went on, “But in order to do that I need to read your, -- to

read you your rights. Okay?” Hernandez told Orellana he had the right to remain silent,
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that anything he said could be used against him in a court of law, that he had the right to

- the presence of an attorney before and during any interrogation, and that if he did not
“have the money to pay an attorney, one will be appointed to you at ho cost before
you’re being [] interrogated.” After each statement, Hernandez asked Orellana, “Do
you understand?”” Each time Hernandez answered, “Yes.”

Hernandez then asked Orellana, “Didn’t I call you yesterday for [] an
appointment?” and “[D]id I say that you had no problems?” Hernandez answered,
“Yes, and tHen I talked to the attomey. ‘cause I had already paid her, and she told me,
“You can’t go because first,” she said . . . . ” Hernandez interrupted: “But it’s
not, . . . it’s not the attorney’s decision. Like I just told you, those are your rights. If
you want to talk to me about the case, I can discuss it with you.” Hernandez said,
“Well, yeah. That’s what I wanted to talk about, but . . . . ” Hernandez interrupted
again: “ ‘Well, yeah?’ Is that the answer? ‘Well, yeah.” Okay, I just need your

~ signature here please.” Hernandez had Orellana sign a Miranda waiver form.?

Hernandez told Orellana, “[IJn a moment I’'m gonna ask you everything I have tb
ask you. ... Now, ... people always think the worst about the cases, okay?”
Hernandéz said she worked for the sexual assault unit but that she already knew
Orellana had not raped anyone. Orellana expressed relief. Hernandez told Orellana that
he had “touched someone” bﬁt not raped her. Hernandez said touching someone was
“not a big deal” to her but if Orellana lied to her, that would make it a big deal.
Hernandez noted that Orellana’s rgcord consisted of only a domestic violence arrest and
a misdemeanor case of some sort, and that she knew he was not “a bad person.”

Hernandez told Orellana she wanted to understand “why did this happen with the
girl . . . what happened that day?” - Orellana responded, “[I]t’s not gonna happen again
because I’m not gonna be with the girl anymore.” Orellana said he had offered to take
Vanessa to the doctor “because I hadn’t done anything to the girl.’; Hernandez said,

“You did touch her. You did give her oral sex, okay?” Orellana said, “No. No.”

2 Miranda v. Arizona (1966) 384 U.S. 436.
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Hernandez then told Orellana that his saliva had been found in a DNA test. Hernandez
later said this falsehood was a commonly-used interrogation technique.

Hernandez told Orellana, “['Y]ou moved her underwear to the side and then you
put your finger [sic] and then she pushed you and then you went and gave her oral sex
with your tongue.” Hernandez said, “A girl that age doesn’t lie.” Shé asked Orellana,
“Did you force yourself over on her [sic]?” Orellana answered, “No.” Hernandez noted
Oreilana had not done anything like that when Vanessa had been with him before.
Orellana mentioned that they were always with his daughter Monica. Hernandez asked
if it was different that day because Monica was not there. Orellana said his wife
(réferring to Ardon) had been there but had gone out to buy some cards. Orellana
eventually said that he had put Vanessa on his llap but had not touched her. He again
denied any oral cbpulatioh. ‘

Hernandez then told Orellana she knew he was not a liar but if he “tﬁrn[ed] into
a liar” she would “talk to the D.A.” and “raise the charge.” Hernandez repeated that
a DNA test showed Vanessa had Orellana’s saliva “down there.” Hernandez said, “You
wanna lie to me here? That’s fine. I close the book but we’re going to arrest you, | ‘
okay? Don’t lie to me. Be honest with me.” Hernandez told Orellana, “You did it, and
the question I’'m asking you [is] why?” Orellana said, “But I wasn’t gonna hurt her.”
Hernandez again accused Orellana of putting his finger in V;inessa’s vagina and “oral
sex.” Orellana said, “Not internal. None of that. ... It wasn’t internal.”

Hernandez told Orellana, “We have to put this Behind you.” She said Vanessa
was not hurt, that Orellana did not “force” her, but that he did “grope[]” her. ‘Orellana
said, “No.. No.” Hemandez told Orellané Vanessa had said, when Orellana “gave her
oral sex,” she pushed him and he moved back and then left her alone. Orellana said,
“Yes.” Then Hernandéz asked, “Did you make a mistake? Did you do something
stupid?” Orellana answered, “Yes, I made a mistake.” He said he was not going to do
it again, “God willing.” , '

Hernandez told Orellana, “if what you need is therapy, we can get you

that, . . . and depending on what the D.A. says, if this is not very serious, probation or

6
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something.” Hemandez talked about Vanessa being a child. Then she said, “She
attracted sic] you sexually, but what happened tﬁat different day [sic] that you have
never done it before?” Orellana answered, “It was a, like just an impulse.” There was
~ some discussion of Vanessa’s dress being up. Hernandez asked if Orellana felt

“[s]omething erotic” when he saw Vanessa with her “dress up high like that.” Orellana
said, “I mean, I just saw her like a girl . . . but . . . I had never done it before nor arh I
gonna do it [sic]. Just like an impulse.” When Hernandez asked what he felt, Orellana
said, “I mean, in my mind, you know. I mean, what an adult person would imagine.”
_ | Eventually Orellana seemed to adntit having touched Vanessa’s crotch outside
her underwear with his tongue. He also seemed to admit having had an erection but
repeated that he could not harm Vanessa because she is a girl. He said he “hugged her
and that's all.” Hernandez told Orellana she had to send the case to the district attorney
but she would note that Oreliana cooperated. Orellana repeated, “[I]t won’t happen
again.” | ‘

3. T he Charges, the Hearing, and the Trial , _

The People charged Orellana with oral copulation of a child under ten in
\}io‘lation of Penal Code section 288.7 subdivision (b) and with having committed a lewd
act on a child in violation of Penal Code section 288(a). The case went to trial in
January‘2014. Orellana’s attorney moved to exclude Orellana’s statements to
Detective Hernandez in the interview on the ground that “there was no knowing,
intelligent, voluntary waiver of his Miranda rights.” The court conducted a hearing
.outside the jui'y’s presence. Detective Hernandez testified. The defense called
Orellana. -The court read the transcript of the interview and watched at least part of the
videotape. |

Hernandez testified that she read Orellana each of his Miranda rights in Spanish
and that he said “yes” when asked if he understood each. Hernandez testified Orellana
said he “wasn’t sure” if he wanted to talk to her, and he mentioned having spoken with
an attorney. Hernandez told Orellana it was his decision, his right, and he could talk to

her if he wanted to. Orellana then said “well, yeah -- [t]hat he would talk to
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[Hernandez].” Hernandez testified that Orellana never said that he did not want to talk
to her, never asked to stop the interviéw, and never asked for an attorney. Hernandez |
- said she never threatened Orellana during the interview.

On cross-examination, Hernandez admitted that -- before Orellana was arrested
and brought in for the interview -- she had “received a message from a law firm that
they wanted to speak to [her]” about Orellana. Hernandez testified that, when she
reminded Orellana at the beginning of the interview that she had told him on the phone

~ he had no problems, she was “trying to make him feel comfortable.” .

Orellana also testified at the hearing. Orellana said he was from Honduras and
had attended school for only two years. Orellana claimed he told Hernandez he wanted
to héve a lawyer present during the interview, that he tried to tell her that two or three
times but she interrupted. _Ofellana had paid and spoken with an attorney; the attorney
had told him to call if and when he was interviewed. Orellana said he had signed the
Miranda form but could not read it. He testified Hernandez “didn’t explain” the form.

Orellana said he did not call the lawyer to represent him in the interview because
the police had taken his wallet with the lawyer’s business card in it When he was
arrested. When defense counsel asked Orellana if he had felt “intimidated” by the-
detective, he answered, "‘Y'es, because I didn’t have the attorney that I had looked for to
represent me.” Orellana testified he continuéd to talk td Hernandez because he was
“afraid [if he did not] she would have the D.A. punish me.” He said he had initially
denied the allegations but Hernandez got angry and said not to insult her, that she had
been “doing this” for many years.

On cross-examination, Orellana admitted he had answered “yes” to each of the |
Miranda questibns. Orellana said when he answered yes, that hé understood he had the
right to have an attorney presént before and during any questioning, “at that moment
I wanted to explain to her that I already had an attorney.” Orellana claimed he told
Hermandez that he wanted his lawyer there “but she said that I didn’t need him there.”
He said he felt “intimidated” “because ’'m a shy person -- in the way I express myself.”

Then he said, “If it’s a police officer, yes, I am afraid. I’m a shy person.” Orellana
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claimed he did not understand all of Hernandez’s questions. When asked what he did
when he did not understand a question, he answered, “I w‘anted to express myself, but
she would interrupt.” Orellana admitted that he never stopped answering the detective’s
questions. He also admitted having denied some accusations that Hernandez made

- during the interview. |

At the conclusion of testimony at the hearing, the prosecutor cited and discussed
United States Supreme Court cases. He argued that, while Hernandez “could have
perhaps been nicer with the defendant,” there was “nothing to indicate that he didn’t
knowingly give up his rights.” The prosecutor said Hernandez did not threaten
Oreilana, initially Sitting ata table making “small talk’; with him, and “there [was]
nothing during those Miranda questions that was intimidating or coercive.” The
prosecutor argued that, after Hernandez read Orellana his rights, “he could have
invoked. He never‘did. And whether the court wants to believe that this detective cut
him off, he still engages in conversation dhring the entire interview with her. He has the
ability to say I don’t want to talk any more. I want to speak to my lawyer. And he.
didn’t.” The prosecutor said Hernandez éncouraged Orellana to tell the tfuth and said it
would be better for him, but she did not made promises about what would happen if he
admitted the crime. The prosecutor conceded that Hernandez was “aggressive” in the
interview but argued that, under the totality of the circumstances, Orellana’s will was
not overborne. ' |
Defense counsel stated ‘;[t]he main issue . . . {was] whether or not [Orellana]

made a voluntary waiver bf his right to counsel at this interview.” Counsel argued that
Orellana “had no opportunity to call thé attbrney that he paid for.” Defense counsel said
Orellana “tried” and “intended” to tell Hernandez “that he wanted to have an attorney

' present,” but that she “cut [] him off three times.” Counsel argued that Orellana _
continued to talk to Hernandez because she “‘threatened to raise the charges on him,”
and that Hernandez had induced Orellana to make incriminating admissions with

promises of leniency as well as threats.
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The court sfated, “It seems to me that the two issues are whether the defendant
was advised of his_rights in an understandable way, and whether or not he voluntarily
and intelligeﬁtly waived those rights.” On the first issue, the court noted the video- and
audio-taped recording showed “that Mr. Orellana was orally advised of his rights. He
was asked after each right whether he understood, and he responded yes.” The court -

gaVe little weight to the form Hernandez had Orellana sign, given Orellana’s testimony

that he could not read Spanish. The court concluded, “Nonetheless, it-does appear that

he was advised of each of his rights in a way that was understandable, and that he
indicated he understood them.”

On the second issue, the court found “problematic” Hernandez’s interruption of
Orellana “on more than one occasion concerning his attorney and the fact that he had
contacted an attorney.” However, the court noted, under governing law, a defendant’s
invocatioh of his rights to remain silent and to have counsel present during questioning
must be express. The court said, “I don’t think there was an express invocation here.

I think there was some ambiguity in terms of what may have been said, at best. But

I don’t think there was an express invocation of Mr. Orellana’s desire to have his

. attorney present during questioning. As evideﬁced further by the fact that he kept

talking.” As for Orellana’s claim of “intimidation,” the court stated, “I don’t see that, in
-either the content of the transcript or the portion of the tape that I watched in terms of
any body language or tone of voice.” The court therefore denied the defense motion to

exclude Orellana’s statements. But, the court said, defense counsel could argue to the

~ jury that they should give little or no weight to the statements.

, In closing argument, defense counsel argued that Orellana repeatedly had denied
Vanessa’s allegations until Detective Hernandez threatened to “raise the charges” and
“close the book,” and had suggested he might get probation and therapy. Counsel asked
the jurors to “[ljook at the interview in its totality” and to consider Orellana’s “lack of
education and how that may pla§ arole in his ability to communicate.” Counsel argued

that Hernandez was telling Orellana what she “want{ed] to hear” and that Orellana

10
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“relent[ed]” because he was scared. Defense counsel told the jurofs, “Ask yourself how
voluntary was his confession in light of all the circumstances.”

The jury convicted Orellana on both counts. Orellana’s attorney moved for
a new trial “on the ground that the court erred in admitting into evidence Defendant’s
involuntary admissions made in his interview with Detective Hernandez.” The court
denied the motion and sentenced Orellana on fhe oral copulation count to life in prison
with a minimum eligible parole date of 15 years. On the lewd act on a child count, the
court sentenced Orellana to the midterm of six years concurrent with the life term.

APPELLANT’S CONTENTIONS ‘

Orellana contends his interrogation by Detective Hernandez without his attorney
present violated his Fifth and Sixth Amendment rights to counsel. Orellana also argues
that his incriminating admissions were the result of police coercion -- including |
promises of leniency, threats of retaliation, and “use of fabricated scientific evidence” --
and were therefore involuntary. | ’

‘ _ ' DISCUSSION
As with appellate review of Miranda issues (see People v. Hensley (2014) -
- 59 Cal.4th 788, 809), the triél court’s legal conclusion as to the voluntariness of
~ aconfession is subject to indépendent review on appeal. The trial court’s resolution of

disputed facts and inferences, its evaluation of credibility, and its findings as to the
circumstances surrouhding the confession are upheld if supported by substantial
evidence. (People V. Dykes (2009) 46 Cal.4th 731, 752-753 (Dykes); People v. Williams
(2010) 49 Cal.4th 405, 436 (Williams).) ;

1. Detective Hernandez Did Not Violate Orellana’s Right to

Counsel under the Fifth and Sixth Amendments

Orellana contends his “confession was the product of a violation of his right to-
counsel.” It is unclear whether Orellana is arguing (1) that he had hired an attorney and-
could not be questioned without that lawyer present (a Sixth Amendment right), or

(2) when he told Hernandez he had hired and spoken with a lawyer, that statement

11
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amounted to an invocation of his right under Miranda not to be questioned without an
attorney present (a Fifth Amendment right). In either event, Orellana’s argument fails.
a. Sixth Amendment Analysis

When a person has been formally charged with a crime and is répresented by
counsel, police must give defense counsel the opportunity to speak with the defendant
and be present during questioning. If they do not do so -- absent a waiver -- any
statements obtained must be suppressed. (Minnick v. Mississz'ppi (1990) 498 U.S. 146.)
This Sixth Amendment right to counsel attaches “after the first formal charging
proceeding.” (Moran v. Burbine (1986) 475 U.S. 412, 428 (Moran).) In California,
a prosecutor’s filing of a complaint triggers the Sixth Amendment right to counsel.
(People v. Viray (2005) 134 Cal. App.4th 1186, 1205.) ‘A defendant’s consent to
police-initiated interrogation after the Sixth Amendment right has attached is not
presumed involuntary or coerced simply because counsel has been previously appointed
for the defendant. (Montejo v. Louisiana (2009) 556 U.S. 778, 794.)

‘Here, Oréllana had been arrested but not charged. He told Hernandez he had
hired a lawyer and spoken with that person. He seemed to say the lawyer had told him
he did not have to go to the interview. The lawyer or someone on his or her behalf 'had
called and left a message for Hernandez. On these facts, Hernandez did not violate
Orellana s Sixth Amendment right to counsel. His Slxth Amendment rights had not
attached The United States Supreme Court has held that, before the initiation of
adversarial judicial proceedings, the Sixth Amendment does not preclude the ‘
interrogation of a defendant who has validly waived his Fifth Amendment rights even
when he is represented by 'counsel. (Moran, supra, 475 U.S. 412; see also People v. |
Mattson (1990) 50 Cal.3d 826, 867 (Matson).)® Detéctivé Hemandez read each of

3 The California Supreme Court held in People v. Houston (1986) 42 Cal.3d 595

(Houston) that a defendant’s right to counsel under article I, section 15 of the California
Constitution was violated when interrogating officers did not tell the defendant that
‘counsel who had been retained to represent him was at the police station, asking to see
him immediately and demanding that any questioning cease. The underlying events in
Houston took place six years before Moran was decided. The Houston court discussed
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Orellana’s Miranda rights to him in Spanish and asked him if he understood each. He
said “yes” each time. Orellana then went on to answer Hernandez’s questions.
Accordingly, he validly waived his Fifth Amendmeut rights.
b. Fifth Amendment Analysis |

Orellana allso seems to contend that his statements to Hernandez about having
hired an attorney constituted an invocation of his right not to proceed with questioning
‘without his attorney present. However, the United States .Supreme Court has held that
a suspect must unambiguously request counsel. (Davis v. United States (1994)
512 U.S. 452, 459.) The Davis court rejected the proposition that police must stop
questioning when the suspect might want a lawyer. (/d. at p. 459.) ‘[T]he
interrogation must cease until an attorney is present only '[i]f the individual states that he
wants an attorney.” * ” (/bid., quoting Moran, supra, 475 UsS. at-p. 433, fn. 4.) “Unless
the suspect actually reéluests an attorney, questioning may continue.” (Davis, supra,
5‘12'U.S. atp. 462.) Where -- as here -- a defendant refers to an attorney, trial and
reviewing courts “must ask whether, in light of the circumstances, areasonable officer
would have understood a defendant’s reference to an attorney to be an unequivocal and
unambiguous request for counsel, without regard to the defendant’s subjective ability or
capacity to articulate his or her desire for counsel, and with no further requirement
imposed upon the officers to ask clarifying questions of the defendant.” (People v.
Gonzalez (2005) 34 Cal.4th 1111, 1125 (Gonzalez).)

Orellana argues that he tried to tell Hernandez he wanted a lawyer but she
interrupted him. But Orellana never asked for a lawyer or stated he wanted the lawyer

he said he had hired to be present before any questioning proceeded. Orellana sat

Moran -- decided less than seven months earlier -- but based its decision on the
California rather than the U.S. Constitution. Chief Justice Lucas dissented, writing that
the United States Supreme Court’s decision in Moran was “clear” and “directly on
point.” (Houston, 42 Cal.3d at p. 617.) In any event, here, no attorney came to the
station or otherwise took “diligent steps to come to [Orellana’s] aid.” (/d. at p. 610.)
(See also Mattson, supra, 50 Cal.3d at p. 868 (“[t]he Houston rule was qulte

narrow . . . and was limited to the facts of that case™).)]
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calmly and proceeded to answer Hernandez’s questions. He made some adniiséions, but
repeatedly denied any oral éopulation of Vanessa. On these facts, the trial court
properly concluded that Orellana had not unambiguousvly demanded counsel. (See, e.g.,
People v. Bacon (2010) 50 Cal.4th 1082, 1104 [defendant’s statement “ ‘I think it’d
probably be a good idea for me to get an attorney’ > was ambiguous or equivocal
reference to attorney]; People v. Roquemore (2005) 131 Cal.App.4th 11, 19, 23-25
[defendant’s femark on being advised of Miranda rights that he was confused and his
question, “Can I call a lawyer or my mom to talk to you?” (/d. at p. 19) di.d not

constitute unequivocal request for counsel to be present; subsequent statements were

“admissible]; People v. Gonzalez, supra, 34 Cal.4th at p. 1119 [defendant’s statement to

detectives “if . . . you guys are going to charge me I want to talk to a public defender”
was conditional, ambiguous, and equivocal]; People v. Sapp (2003) 31 Cal.4th 240, 268
[defendant’s equivocal effort to invoke right to counsel was inadequate to require that
questioning cease].) ' , - |
2. Orellana’s Admissions in his Interview with Hernandez Were Voluntary

. The federal and state Constitutions bar the use of involuntary confessions against
a criminal defendant. (Jackson v. Denno (1964) 378 US 368, 385-386; People v.
Benson (1990) 52 Cal.3d 754, 778 (Benson).) A confession is involuntary if it is
obtained by force, fear, or a promise of immuhity or reward. (People v. Esqueda (1993)
17 Cal.App.4th 1450, 1483.) “The test for determining whether a confession is

voluhtary is whether the questioned suspect’s ‘will was overborne at the time he

‘confessed.” (People v. Cruz (2008) 44 Cal.4th 636, 669.)

Coercive police activity is a necessary predicate to a finding that a confession is
involuntary. (Colorado v. Connelly (1986) 479 U.S. 1157,) A statement is involuntary
when -- among other circumstances -- it was extracted by threats or obtained by a direct 4'
or implied promise. (Dykes, supra, 46 Cal.4th at p. 752.) “A cb’nfession is ‘obtained’
by a promise within the proscription of both the federal and state due process
guarant['ees] if'and only if inducement and statement are linked, as it were, by

‘proximate’ causation.” (People v. Benson, supra, 52 Cal.3d at p. 778.) In considering
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whether something an officer says is a threat or a promise, courts “do not consider the

~words spoken in a vacuum but in the context of the conversation.” (People v. Ramos
(2004) 121 Cal. App.4th 1194, 1203 (Ramos).) “In assessing allegedly coercive police
tactics, ‘[t]he courts have prohibited only those psychological ploys which, under all the
circumstances, are so coercive that they tend to produce a statement that is both
involuntary and unreliable..’ ” (People v. Smith (2007) 40 Cal 4th 483, 501 (Smith)
[quoting People v. Ray (1996) 13 Cal.4th 313, 340].) “The business of police detectives
is investigation, and they may elicit incriminating information from a suspect by any
legal means.” (People v. Jones (1998) 17 Cal.4th 279, 297.)

~ In determining whether a defendant’s will was overborne, courts apply

aCC‘CC 29 M

. /
totality of the circumstances test and examine the nature of the interrogation
-and the circumstances relating to the particular defendant. (People v. Thomas (2012)
211 Cal.App.4th 987, 1008.) Among the factors to be considered are “ ¢ “““the crucial

299

element of police coercion, whether Miranda warnings had been given, the length
of the interrogation, its location, and the defendant’s maturity, education, physical
condition, and mental health. (Dy*kes, suprd, 46 Cal.4th at p- 752.) “[N]o single factor
is dispositive.” (Williams, supra, 49 Cal.4th at p. 436.) '

The state bears tﬁe burden of proving the voluntariness of a confession by
a prepohderance of the evidence. (Dykés, supra, 46 Cal.4th at pp. 752-753; Benson,
supra, 52 Cal3d at p. 779.) | |

Here, Detective Hernandez’s interview of Orellana lasted less than an hour. It
began around 8:00 p.m.; it was not the middle of the night or very bearly in the morning,
nor Was there any evidence that Orellana was sleep-deprived. Orellana was 46 years old
and had been arrested before. Hernandez, a certified Spanish speaker, spoke with
Orellana in Spanish. Before she asked him any questioris, she advised him in Spanish
of his Miranda rights. He said he understood each of those rights. , |

While the interview took place in an interrogation room at the police Stétion,
Hernandez femained seated across the table from Orellana and she left the door open.

Orellana was not handcuffed. Although Hernandez apparently had a gun in a shoulder
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" holster, she was not wearing a uniform, and there is no evidence that she ever took the

gun out of the holster. The videotape of the interview shows that Hernandez and
Orellana spoke in a conversational tone. While Hernandez spoke directly -- even
forcefully -- to Orellana at times, she never yelled at him or even raised her voice.
Orellana does not appear frightened or distraught in the video. He is not trembling,
crying, or breathing heavily.

The record does not support Orellana;s contention that Hernandez promised him
leniency if he confessed. Hernandez did tell Orellana in her initial telephone call that he
“had no problems” arrd in the interview that it was “not a big deal” to have touched
someone. But she never assured him -- in the telephoﬁe call or in the interview -- that
he would not be arrested or charged. Moreover, Orellana already had made a number of
incriminating admissions before Hernandez ever mentioned a poésiblc conversation
with the district attorney about “therapy” or “probation.” Accordingly, the required
proximate causation between inducement and statement is missirrg.

As for Hernandez’s use of deception, she did falsely tell Orellana that DNA tests

had shown his saliva on Vanessa’s genitals. However, “[d]eception does not necessarily
invalidate an incriminating statement.” (People v. Maury (2003) 30 Cal.4th 342, 41 1.)
“The use of a subterfuge by police officers is not necessarily impermissible because
subterfuge per se is not the same as coercive conduct.” (People v. Parrison (1982)
137 Cal.App.3d 529, 537 [police took hand swab, then falsely told defendant swab
showed he had handled a gun].) (See also Smith, supra, 40 Cal.4th at po. 505-506 -
[police told defendant results of sham test for gunshot residue were positive]; People v.
Dominick (1986) 182 Cal.App.3d 1174, 1 192 [detective falsely told defendant that
victim had identified his photograph as the perpetrator].) In any event, Orellaha
continued throughouf the interrogation to deny any skin-to-skin contact with Vanessa’s
genitals. Accordingly, any police lies about DNA results did not produco a confession
to oral copulation. .

Hernandez’s statement to Orellana that if he lied to her she would talk to the

D.A. about “rais[ing] the charge” presents a closer question. However, Orellana already
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had made an incriminating statement -- that it was “not gonna happen again” because he
was “not gonna be with the girl anymore” -- before Hernandez ever mentioned “raising”
any charges. Moreover, Hernandez’s statement was coupled with an exhortation to tell
the truth. Encouraging a suspect to tell the truth is not coercion. (4maya-Ruiz v.
Stewart (9th Cir. 1997) 121 F.3d 486, 494, overruled on other grounds.) Hernandez’s
statement must be read in the context of the entire interview, including all of her
questions and comments, among them an assurance that she knew Orellana had not
raped anyone, a reference to how his conduct could have frightened his goddaughter,
and an implication that charging and plea bargaining decisions would be made by the

district attorney. Viewed in the totality of the circumstances, Hernandez’s statement

about increasing the charges did not rise to the level of a constitutionally impermissible

threat. (Cf. Williams, supra, 49 Cal.4th at pp. 435—445 [detectives told defendant
> and “the only thing that’s going to help
you, ok is to tell the truth”; officers’ vigorous interrogation and display of confidence in
defendant’s guilt did not render his statements involuntary, as defendant’s will was not
overborne]; People v. Belmontes ( 1988') 45 Cal.3d 744, 770-774 [officer said to
defendant “Thanks for lying to me” and fnentioned case might involve the death
penalty, then told defendant “ ‘you want to clear it up so that it’s not all [lying] on
you’ ’); In re Joe. R. (1980) 27 Cal.3d 496, A5 13 [after receiving Miranda wamings,
minor denied guilt for about 40 minutes; police then loudly, emphatically, and profanely
(“bullshit™) accused rﬁinor of lying and presented him with fncriminating evidence;
confession was admissible].) |

In sum this sort of questioning by a detective may not be admirable. But the
issue is whether, under the totality of the circumstances here, Orellana’s will was
oyerbome. These facts -- even taken in combination, as is required -- do not amount to
an involuntary confession under governing law. (See People v. Thomas, supra, _
211 Cal.App.4th at pp. 1007-1013 [four-hour interview at 4:24 am. of 17-year-old by

two detectives did not produce involuntary statement even though detectives falsely told

defendant that camera on highway had recorded evenfs; two-hour interview of
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15-year-old with IQ of 50 to 70 did not render defendant’s statement involuntary even
though detectives presented incriminating evidence after defendant had said, “ ‘T'ain’t
talking no more and we can leave it at that’ ”]; People v. Quiroz (2013)

215 Cal.App.4th 65, 78-79 [w1tness s statement to police not involuntary even though
police told him he faced 50 years in prison for murder but could give them accurate |
information the district attorney might view. favorably; law enforcement “may confront
a witness with what they know” and “discuss any advantages that ‘naturally accrue’
from making a truthful statement”}; Ramos, supra, 121 Cal.App.4th at pp. 1200-1204
[defendant’s incriminating statement not involuntary even though detective told him his
cooperation would benefit him in judicial process'and that detective would pres'ent the
facts to the district attorney on defendant’s behalf]; People v. Holloway (2004)

33 Cal.4th 96, 112-117 [admissions not involuntary even though detective told
defendant “ ‘[w]e’re talking about a death penalty case here,” ” “ ‘[t]he truth cannot hurt

3 2 133

you,” ” and “ ‘[t]he longer you sit there and not say anything and you just ride with it,
and you’re just, you’re gone’ ”; detective’s suggestions that killings might have been
accidental or done in fit of rage and those circumstances could “ "make[] a lot of
difference’ ” fell “far short of being promises of lenient treétment in exchange for
coopération”]; People v. Farnam (2002) 28 Cal.4th 107, 181-183 [18-year-old
defendant’s confession not involuntary even though he was crying and police falsely

told him his fingerprints had been found on victim’s wallet].)

18
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DISPOSITION
The judgment is affirmed.

NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS.

EGERTON, J.*

WE CONCUR:

EDMON, P. J.

KITCHING, J.

Judge of the Los Angeles Superior Court, assighed by the Chief Justice pursuant
to article VI, section 6 of the California Constitution. .

19
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- INTHE COURT OF APPEAL OF THE STATE OF CALIF ORNIA

SECOND APPELLATE DISTRICT  BBUAF 8F ARBEL - SEais piss

DIVISION THREE 55
JUL 12818
| ‘ JOZERH A, LANE . Clerk
e ‘ B264504 - 5
i | (Super. Ct. No. BA403082) e
JUAN ORELLANA - ' |
| ORDER
eist
‘Habeas Corpus.

BY THE COURT:* |
TH’e petition for writ of habeas corpus, ﬁléd June 4, 2015, hés been read and

con.siderca with the opinion filed on appeal (People v. Orellana (Apr. 30, 2013,

B255 892) [nonpub. opn.]) Review of the petition and the exhibits provided in support of
the petiti(v)n\ indicate petitionef’s claims should have been raised on appeal.” Habeas
icorpus caﬁncﬁt serve as a substitute for an appeal and, in the absence of special
b'circumstaunces not present here, the writ will not lie where the claimed errors could have
been, .but'iwere not, raised in petitioner’s timely appeal from his judgment of conviction. |

(See In re Reno (2012) 55 Cal.4th 428, 490-493; In re Dixon (1953) 41 Cal.2d 756, 759;
Inre Waliker (1974) 10 Cal.3d 764, 773.) Accordingly, the petition is denied.

*KITCHiNG, Acting P. J. ALDRICH, J. JONES, J.**

’;‘*J udge bf the Superior Court of Los Angeles County, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.
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Date Description . Notes

10/20/2015 | Petition for .|Petitioner: Juan Orellana
writ of Pro Per  Exhibits A - B attached with
habeas petition
corpus filed
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Jun. 6, 2014 HISEPH A LAME, Cimk

OR-IGIN?ALC'Z R5&PH

COURT OF APPEAL
- SECOND APPELLATE DISTRICT
STATE OF CALIFORNIA

R Betimndez, Deputy Cletc

PEOPLE OF THE STATE OF CALIFORNIA, . : _
Plaintiff and RESPONDENT ' No. BA403082-01

Vs
JUAN ANTONIO ORELLANA-01,

" Volume 1 of 2 Volumes
Notice of appeal filing date: 04/28/14

Defendant(s) and APPELLANT

CLERK’S fRANSC.RIPT
Page 110173

Appearances: Appeal from the Superlor Court
_ County of Los Angeles
Counsel for Plaintiff;
Honorabie LISA.B. LENCH, Judge
THE ATTORNEY GENERAL

Cou_nséi'for Défendant: o

Date Mailed to:

Defendant {in pro per)

Defendant’s Trial Altorney

Defendant’s Appeliate Attomey JN D5 M
District Attorney R
Attomey General

Mpy 05 20

-
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8900083

PEOPLE V. JUAN JUAN ORELLANA
Case No. BA403082

Transcri ptionﬂ’rans!ation
[INTERVIEW OF JUAN ORELLANA] -

Fuh IBEW‘H?T SR-??EN‘ ONLY
’-\_DATE DNA i

| };'anE OF HEARING. J 1

seno ffl’-}‘—/UB ?) Z

ot EXH NO. .»;,7.5
(mplaoasﬁﬂ!ﬂ‘\} it

Prepared by A_k dlldIO Aleantara {State of C .thmnm ( ourt Ccrumd Interpreter,
‘United States DistrietCourt Certified Interpreter, Approved Spanish Translator forthe
%upeu(n Courtof Los Angdu) for zmci under the supcn lSlOl'l of Victloria Ml?:ﬂh:
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DECLARATION OF INTERPRETER/TRANSLATOR

L Victoria Mizrahi, am an official interpreter and translator for the Superior Court in and
tor the County of Los Angeles, State of California: I am familiar with the English and
Spanish languages. I have supervised and reviewed the 77-page transcription/transtation

of the attached audio {ile in the casc of the f’EOPLE v.J UAN JUAN ORELLANA, Case’ .

No.. BA403082. and the foregoing is a true and correct transeription/ranslation of said

audio file.

I certify-under penalty of perjury that T personally reviewed said transcriplion/transiation

and that it is accurate and complete.

Executed on: 9/25/13  at___Los Angeles ", California.

Victoria Mizrahi -
California Court Certified Interpreter 300612
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[T rafmnpmmf Tr amiatifm 7}

TRANSCRIPTION/TRANSLATION OF RECORDED INTERVIEW OF JUAN ORELLANA

PEOPLE

v.JUAN ORELLANA — CASE NO, BA403082

Transcribed and Translated by Court Certified lnterpreter Alejandro Alcantara, SCCI 300436

NOMENCLATURE

VOICES: . .

MV] MALE VOICE | (Juan Antonio Oxcllam)

mvz MALL VOICE 2 (unidentificd, of camera)

vl FEMALLE VOICE 1 (Detective Fernandez)

Fv2 FEMALE VOICE 2 (unidentified. of camers) _

Fv3 FEMALE VOICE 3 (unidentified. heard on the phone’s speaker)
LEGENDS: ) ) .

[OV] OVERLAPPING VOICES

[UI] - UNINTELLIGIBLE

[INT INTERRUPTING

[UR] UNKNOWN-REFERENT

[SL] SOUNDS LIKE ...

[IM} [IF]
[1S)-{1P]
[TN:]

INDICATING FEMALE/INDICATING MALE- ‘
INDICATING SINGULAR/INDICATING Pl URAL
TRANSLATOR'S NOTE

LINKING ELEMENT/PAUSE

 INCOMPLETE WORD

‘DISCONTINUED PHRASE (ENGLISH)
SAMLE AS ABOVLE (SPANISH) '

%

DEFECT IN THE SOURCE L ANGUA(JF

[sic].

LITERAL QUOTE

CSMALLCAPS

[UPPERCASE]
Howercase]

Refer to lust page foi a detviled explanation of these legeds)

ORIGINALLY IN ENGLISH (ALSO INTTALICS

 ON THE LEFT COLUMN) .
TRANSCRIBER/TRANSLATOR'S RLMARKS
TRANSLATOR’S ADD-ONS

LUSCLAIAMER

understood by the i mnlnmi ’

The ranseription-and iranslation af the contents of this-audio-tape-recorded. mater mf e bc.'wd wpon the recording asheard
onthe particitar electronic equipment used (Sony VATO Laprop computer; Bosse Digital Earphones; Stovr Siop: Universal
Transeription Systein) the-gualiny ofh’u recording provided. flu claritv.of thevoices and the coment of the conversation as

" PEOPLE v, JUAN ORELLANA

CCASE NesBA403082 0 o Pawe
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PEOPLE.v. JUAN ORELLANA

INTERVIEW OF JUAN -ORELLANA

#:228 000086

[Transcription/Translation]

TRANSCRIPTHON/TRANSLATION OF RECORDED INTE‘RVI,E\\’-()F.IJUAN-ORELLAN;‘\

PEOPLE v. JUAN:ORELLANA — CASE NO. BA403082

TRANSCRH"T_I ON

- FVI: Voyadarle mitarjeta, ;okey?

MVY1: Bueno.

[NO VERBAL ACTIVITY]

TRANSLATION
FVi: I'm g(‘mna givé yuu. my card, okay?
MV1: Allright.

[NO VERBAL ACTIVITY]

P

FV1: [Ul} el nimero de detective, ¢okey? FVI: [UI] the detective’s number, okay?

INO VERBAL ACTIVITY]

FV1:  Aqui tienes. ;Okey?.

MV Yecoh,

FVI: /Tellamas Sergio?

MVL: No,. ..

FVI (Ol lana?

[NO VERBAL ACTiVﬁ'Y]
FVi: Here you go. Okay?
M\fl:‘ YEAH. |

FV1: Your name is Scrg.i_o.?:
M\-’.J: ?.\10, .

_ FVI: Orellana?

U CASENb. BA403082 7 TR ey
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INTERFIER .OF JUAN QRELLANA

MV
F\"l.:
MV1:
FVi:
MVI .

At

MVi:
FV1:

MV1;

FVI:

MV1;

FV1:

- PEOPLE v. JUAN ORELLANA'

.. 1ﬁi nonﬂar‘c cs'._l-uam ():rcjliunu.
Aduan Antonio Qrellana? |

Si.

Lstamos a 267 |

Veintisdis,

Y son las ocho. Eight pineteen (8:19).

Si.
JTu demicilio?

1703 Sur Bonnic Brea [sic], Apaﬁzuncnlb

letra ¢ {'S],]'.

;. Tienes mucho tiempo viviendo ahi?

A, ocho afios. Ul

iOh! Okey. Bastante. (Il drea postal?

MV I :
FVI:
M\’i :
Fvl
MVI:

FVI:

MVI:

FVI:

MV

FV1:

000087

! 7)‘au;5’cri'prim7.e‘7'f‘g:75f(1f_i0n]
- My name is Juan QOrellana, -
Juan Amorﬁo Orellana?
Yes.

Today™s the 26"?

‘76lh

And it’s cight o’clock, EIGHT NINETEEN

(B:19)..
Yes, -

Your address?

1703 South Bonnie Brae, Apartment lelierj_f.

C[SL]. -

Have you been living there for a long

lime"?

MVI:

TVI:

Uh, eight years, [UT]. -

Oh! Okay. “Quite some time. “The ZiP ||

area {sic]?

CASE ‘No. BA403082

" Page:3
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#:230

INTERVIEW OF JUAN ORELLANA

MV1:
IVl
MV1:
FVI:
MV .I :

Fvil:

MVI:
_FV]‘:
v
F\"l_:

MVI:

- IPEOPLE v. .JUAN ORELLANA

MV .:

FV1:

90006,

Okey. ;Y tu teléfona?

Um-hum,

y '. 8-80...
Um-hum,

37-91.

Okey. ’g,-'i'mbajas‘?
Si, en construccion,

[OV] :Donde trabajas?

‘Construccidn, -

JDonde trabajas?

Oh, en mi trabajo es en....cn todas partes.

O seacuna compailia de constriceidn, O

nsed...

MV1:

FV1:

000088

[Transcriptiondvansiation]

90006.

Okay. Your phone number?

MVI: 2-13 ...

FVI1:

MVI: ...

-FV1:

MVI:

Fvi:

MVi:

I Vi;

MVI:
FVL

MVI1:

- CASE No. BA403082

Lhm-hum.

8-30 ...

Um-hum.

3791,

-CGkay. Do you work?

Yes, in conshjuctibn.

[._ 0V] | Where do .y.o u work?
Construction.

\Kfilcrc do you work?

Oh,in my job is in— cverywhere. I mean,

a construction company. So—

Pet. App. J 81
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[

INTERVIEW OF JUA N ORELEANA

FV1:

MVE
.F\-'I:
M\.’.l:_
Fv1:
MVI:

FV1:

MVI:

Fvi:
M}’I".
FV1:
I\.’l\’-l :

MVI:

- PEOPLE v. JUAN ORELLANA -

#:231

[INT]

cCual es e nombre de In

compafiia?

Jaulo I')e\’(::iﬂb(i { SLJ.
sComo?

Paulo Deveiobo [SLL].
C;,P'ﬂb]o‘?

D.L.*v.eiolu; [SL].
iPablo?

Paulo. Develo-

[INT] (O Pab-- Pah}o'é
.P_au.l.o.

81 Dcletl'éalcn..
'-1%‘;1-U-I;. _

Ta _csci"_ibe ag-ti-escribe n_djﬂi.

‘Tenia una tarjeta en la cartera alli. Pusno

Filed 05/26/16 Page 95 of 179 Page ID

EVE:

MV1:

'F\’I:

MV1:

Fvi:

MV1:

FV1:

MVE:

I'V1:

MV1:

FVI:

MV1;

FVI

‘MV1:

"CASE No. BAIDI082

¢00089

[TranscriptionTransiation]

[INT] What's the name of the company?

Paulo Develobo {SL].
What?

Paulo Devg!obo {SL].
Pablo?

De\{c.:ldb\o SL).
];glblfy'?

Paulo, .b.cvclm
[INT] O Pab- P;baoé

Paulo.

~ Yes. Spellit.

Pa-U-L.
Write it down he- you write it down here.

I had a card in my wallet. T.couldn’ttel]

Pet. App. J 82
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INTERFIEW OF JUAN ORELLANA

FV1:

MV1:

Fv1:

MVi:

FVI:

MVI:
FVI:

MVT1;

FV1:

MVI:

¥

-MV1:

" PEOPLEv. JUAN ORELLANA

le podria decir. Ahi anda la tarjeta de

crédito también.

Pa=?

Paulo. U~

; 011! LPcm!‘é

Paul, aja. .Paul.. .

;Paui’?

Dcveiob:g [SL]. [Sc-be—_leo.
Aja.

A Quémas?

Vel... velebo [SL]. Paulo [UT].

[OV] Okey. ;Constricction?

Ajd, Construction, Yeah. Ahiandaen la

cariera.

FVI:
MV1:
EVI:
MV1:
FVJ:.
I:\fl\’lz
FV1:

Mf\”l:

FVI:
'M"\’l :
FVI;

MV

t10-1 Filed 05/26/16 Page 96 of 179 Page ID

©00030

[Transcription/Translation]

you. The credit card is there too.

Pa~7 |

PaLl}O. Qw

Oh! P.au.l‘?

Paul. u.h-hu.h. Paul . ..

Paul? -

Develobo [SL]. De-be-ieo [SL].

D...

Uh-huh.

‘What else?
Vel veleba {SL]. Paulo [UH.

[OV] Okay. CONSTRUCTION?

Uh-iwuh. - CONSTRUCTION. YEAH.. It's

 right there in the wallet.

" CASE No.. BA403082

»

o Paget
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" AINTERVTEH® OF JUAN ORELLANA

FVi: En qué ciudad?

MY1: Ahicnla Be-en Brentwood.

“FV1:  ;Endénde?

MVI: Brentwood.
FV1: :Qué haces?

MV1: Yopinto.eh...Mas que me contrataron de

pintor . . ..
lf\fi:. 10V] {Oh!
I\.-T\" 1: i.. pera ando d? todo l.a'quu_io hacien_do.
FVI: Oke;v.
Ni V 1 '}’.ecrh.
[NO vEﬁBAt 'A.CTWITY]

FV1: ;Cuanto mides de estaturas [sic]?.

MV1i: Nosé. Como... por...

'FV1: ;Cinco pies?

FV1:

MV1:

. FY1:

MV1]:

FVI1:

'MV_I:

FVY:
- MVI:
- FVI:

. MV

vl

MV

FV1:

- PEOPLE v, JUAN ORELLANA ‘CASE No. BA403082

000091

[Transcription/Transtation]

In what city?

Down.in Be— in Brentwood.

- Where? _ : i

Brentwood.
What do you do?

[ pain l... uh— Even th ough. they hired me:

as a painter . ..

.[OV-] Oh!

.+ but 'm doing all kinds of.jobs.
.Okay._

YEAH.

[NO VERBA‘L ACTEVIT\’]

- What are-your heights [sic]?

| dnn’t know.’ Aboul———'.ii'k_e—. '

Five feet?

 Page’7
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INTERVIEW OF JUAN ORELLANA

MV1:

FV1:

MV1:

FVI:

MV

BVl

MV1:

FV1:

Na.

g,Cudnio pesas'?

Cicnlo Qcheniq.

(‘.,Y 1u i'echa( de nacimiento?
Mcg 6. 12 del "66.

;Cuantos aflos tienes? .

Cuarenta y seis.

.-Okey. [UI] hablo contigo sobre €l caso

- que tengo, jokey? !

-MY1:

Fvi:

MY1:

F¥1:

PEGPLE v, JUAN ORELLANA

Si.

‘Pere para hacer eso necesito leer tu....

leerte sus derechos. ;Okey?. Y como e

‘dije. no tienes anlece— ance— ades— a-—

“antecedentes mas que eso. Ul w UL,

Mi historial, s

Yeah. *Usté tien— Y eso fue en... es—

CFVL

MV1:

FV1:

MV

Fvi:

MVi:

'_-MV L

- FV1:

000092

[Transeription/Translation]
Na.
How much do you weight? .

One hundred and eighty (180). s

And your date of birth?

Month 6, 12, ‘66.

How old are you?

.Fort:,?-six (-46). :

Okay. [U] T talk to you about the casc

B havc:, 'okay'f’.

MV1:

FY1:

MY,

FVL:

CASE No. BA+403082-

Yes. :

But .in order to da lhai' 1.need to ”1’cad‘
your— 10 tead you your tights. Okay?"
And Iﬁke I said. you have no rec— ren—
re.sft'— re—record ather than that, {UI] your
[U1]. '

My record. yes.

YEAH. You hav— And that was in.. s—

Pet. App.J 85
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INTERVIEW OF JUAN ORELLANA

MV1:
FVvi:
MVI:

FVI:

MV

FVI

2004, vcrcia.d.‘?
Cmﬁo el 2061. si.
¥Ya hace mucho.
2002, Si

*Usté tiene el derecho de permanccer

callado. ;LEntiende?

Si.

Si. Cualquier cosa-que *usté diga podra -

susarse--en su coptra ¢n una corte de

~ justicia. ;Enliendes?

MV1:

Fv1:

FV1:

PEQPLE v, JUAN QORELLANA

Si;

Okey.  *Usté tiene el derecho de la

presencia de:un abogado antes ¥ durante-

cualquier interrogatorio. ; Entiendes?
Si -

#*Usté tie— no tiene el dinero, puede

~pagar...Si usted no tiene dinero para pagar

un abogado, se le nombrard uno a- usted

FVE

VL

MV1:

FVI:

600033

[Transcription/Transiaiion]

2001, vight?

- MVI: Around 2001, yes.

Alongtimeago. = 5
2002. Yes.

You have the right to remain silent. Do

. you understand?

MVI:

“Yes,

Yes,

Anything you say may be used

against you i .a cout of law, Do you

understand?

MVi:

VI

MV {:

FVI1:

Yes: .

Okay. You have he right to the presence -
of .an attorney before and during any -

interrogation. Do you understand?

Yes.

You ha- don™ have the mioney, yvou can

pay— 1f youdont'have the money to pay

an attorney, one will be appointed 1o vou

CASE No. BA403082

Pet. App.J 86
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AEI OF JUAN ORELLANA

sin costo antes de intrucarl- interrogdrscle

a usted. sEntiendes?

MVi:

FV1:

MVI:
CFVI

MVI:

| FV1:

MVI1:

F¥1:

MVI1: Si
FV1: Okey, No te habl¢ ayer para... para una
“eita?.

MV1: Si, p- Si, tiene...

FVI. [INT] ;Y tc dije que no tenfas
problemas?

MVT: Si.yyahablé yo conlaabogada porgue ya
le habja pagado-y me dijo. *No puedes ir
porque primero...” me dee..,

FV1: '[INT] Pero no... no es la decision del

“abogado. Camo te acaba de detir, esos . -
son tus derechos, Si quie- quieres hablar
conmige sobre el caso, lo puedo diseutir -
contigo.

MV1: Puessi, Eso eralo que yo'queria habiar,
pero...

FV1: Yeah Ant- Okey. ;“Puessi™? ;lisa es

SPEOPLE v, JUAN ORELLANA =

CASE No. BAS03082

05/26/16 Page 100 of 179 Page ID

000094

[Transcription/Transtation]

al no cost before you're being intrucar]-

interrogated. Do vou understand?
Yes.

Okay. Didn'(1 eall you yesterday for... for

an appointment?
Yes, p-Yes, it hag—

[INT}. And did I say that };ou had nb '

problems?

Yes, and then 1 talked 1o the attorncy

‘cause | had already paid her, and she fold
me; “You can’t go because first—"she

said...

[INT] Butit’snot... it's not the atloi‘ncy’s

- decision. Like I just told you. those are

vour rights. If youw-want to talk tome

about the case, 1 can discuss it with you.

Well, yeah. That's what I wanled 10 talk

about, but—

YEAH. Bel- Okay. “Well. veah™? s that

C Pageito
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INTERVIEW GF JUAN ORELLANA -

9 MV1:

iHE FVI

17 MV

20l FvI:
» 1 MvT:

240 FVI:

" PEOPLE™~. JUAN ORELLANA .

RS b it s 1

respuesta? . ., “Pucs si”. Okey. Nomas
necesito i firma aqui por favor. Y “orita

te pregunto todo fo que tengo qiac

preguntarie . . Gracias . . . *Ora, entiende

es0, ;okey? La genle siempre... la gente

siempre piensa lo peor de los casos.

fokey?

S, seanticipa.

Yeah. Y te voy a decir, vo.,. yo trabajo en’

la unidad de a~ de a~ de yo - de ... de

la... de asaltos sexuales. jokey? No

it

*Violastes anadie. Yo ya sé eso, jokey?

[LAUGHTER] . . . {Qué bueno! Cué

alivio!

[LAUGHTER|

iQué.alivio! Si, yo sé.

¢Okey?  De que *ocastes a alguien, si

*locastes. pero no la #violastes, ;Okey?

Mucha gente... Nosotros To vemos de-una

-manera diferente que-ustedes, -Nosotros

ve—vemos losaiveles, fokev? Violar, e

" - MVI:

Fvi1:

MV1:

FV1:
- MVI:

FVI:

CASE No. BA403082

000095

{Transcription/Transtation]

the answer? . . . “Well, yeah.” Okay. I

Just need your signature here please. And

inamoment I'm gonna ask you everything

Thave to ask you. .. Thank you. .. Now,

understand that, okay? People always—

people always think the worst about the

cases, okay?

Yes. they get ahead of themsclves.

YEAH. And I'm gonna tell you, 1. | work
‘in the unit for a~ the a~ for, [ t- for the—
the... the sexual assault unit, ekay? You

didn't rape anyonce. [ already know that,

okay?

LAUGHTER] . .. I'm plad! - What a

relief!

JLAUGHTER]
What a refief! Yes, [ know,
Okay? Now, that you touched someone,

you did, but you didn"t rape her, Okay?

A lot of people-— We loak a_t' iin a

different way than you guys. We s—see the

levels, okay? Torape, 'mogonnatell vou -

» L ‘-'lr?age' 1 ."_- _
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‘I.?\’YI"‘RI"IEH’ OF JUAN ORELLANA

MV

Fvi:

T MV

Fvi:

voy a decir lo... lo... sinceramente es lo

pear. (Okey? TPara mi. cuando yo veo
quetocan a uno —;okey?-—vo veo cosas
peores.  Para mi no es una gran cosa,
iokey? Pero-si lo hace una-gr-éu cosa si
me... st me mientes. Como ya te dije, yo

¥a 5¢ que 0 eres una persona mala.
No.

Que *uvistes una violencia doméstica, si

la *tuvistes, pero fue.cn el dos mil once...

uno, asi que no tienes nada antes.de eso'y

no has tenido nada después. asi que eso

me dice que 10 eres una persana que no

respeta la ley; no..no.., no... no... nonos
estd ignorando. Te *dijicron, “Ya no
puede hacer €s50™, y no 1o has hecho hace

tiempo... vuelto ahacer,

lgual...- ah.. a wveces .cuando . los

matrimonios.se peleany, v va a pasar algo

¥v—ypasa, jokey? También entendemos

esto. sokey? Lo que yo lo g vo quicro

PEOPLE v: JUAN ORELLANA

entender, ;por qué pasd eslo con la nifia?

MVi:

FV1:

- violence fcase], but it was in two thousand -

000096

[ Transcription/Transiation]

the.... the— quite frankly. is the worst,
Okay? To'me, when | see that they touch
someone—-okay?—I see worse things. To

me, it's not a big deal, okay? But what

makes it a 'big deal is il you... if vou lie to.

me. Like [ said, | already know you're not

a bad person.

No.

There’s no doubt“you had a domestic °
Y _

and. eleven.., one, so you dont have

~anylhing before that and you haven't had-

MVI:

F¥V1:

anything afier, so tha tells me that you're

not someone who doesn 't respect the Jaw: |

you're not... not... not... not... you're not

ignoring us. Yiou were (old, *You can no

Jonger do that,” and you haven™ done it

for a long time— done it again,
Yes.

Same thing. uh, sometimes when marricd

couples {ight:and, and something’s gonna

happen and v—and it happens, okay? We

CASE No. BAL03082

also understand- this. okay? What 1 w-

what T-want 10 understand, [is). why did

CPage 12
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;.’f\’Y'EI\’V[EI'V OF JUAN ORELLANA

MV1:

FvV1:

MV1:

FVI:

MVI:

FV1:

PEOPLE v. JUAN ORELLANA -~

Ti conoces a Vanessa; ¢s lu...

Ls mi ahijada ella.

Es tu ahijada. Y nunca habia pasado.

No.

Nomas esa una vez primero,- Asi que yo

s¢ que-no eres una persena mala. Lo que
yo quicro entender, jqué pasd. ese dia?

(Qué fue que..?  (Qué.. qué pasd

diferente ese dia...? Porque eso es de lo

que queremos hacer dos veges, jokey?

Yo quiero... yo quicro acesiorarme [sic)

que €S0 no va 4 pasar otra vez, jokey?

Y..

N‘O, N0 ¥a... N0 va a pasar porque ya.no

voy a.esiar con la nifia.

No. Entoneceseso esid bien. Sitd piensas |

- que tienes una debilidad «cuando -estas

alrededor de 1a nifta... Y no creo, porque

nunea lo has hecho antes.

MV1:

FVI:

MVI:

FV1:

MV1:

FV1:

CLCASE No. BA$03082

Vanegsa; she's your—

understand, what - happened that day?

happened diflerently that day...? Bc'causc':

that’s whal we want to do twice, okay? 1

- this is not gonna happen again, okay? .

girkanymore.

~And 1 don’tthink so because you've never

—-done il before.

000037

[Transcription/Translation]

this happen with the girl? You know

She’s my goddaughter.

She’s your goddaughter. And it had never

happened.

Ne.

Only that one time first [sic]. So I know ki

you’'re not abad person, What | want to

What was is thal—?  What... what -

want to— 1 want to make agsure [sic]that
And—
No, it’s not gonna—it’s not gonna happen

again because I'm not gonna be with the

No. So'that’s good. If you think:you have .

a weakness when you're around the girl—

58 Pagt’f-?
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INTERVIEW OF JUAN :ORELLAN

MV1:

FV1: Porque... porque me dijo Ja mamd que la ¥V1: Because... because her mom told me that

MVI:

FV1:

[THE

No.

has paseado antes y. y la han Hevado y sc-

han divertido. y la nifia nune-- La nifia cs

muy lista, geh? La nifia nu- Stalgo pasa. -

ella va a decir. Lanifanunca ha de- *he
dicho nada malo de i, I'ue nomas esc.dia
que {ue a tu casa. -(',Oke_y'? Asi que no e
p(Jngas_ todo nervieso, que no (e voy a..,

no te voy a hundir, jokey?

Yeah. yo sé.
Y es mas, deja traer tus papeles de... de...

para ensefarie que nomas ticnes ese *una

{UT]. ¢okey? “Pérame.

FOLLOWING EXCHANGE '!’-AKI]{'Sl

PLACE OFF CAMERA; VOICES YELLING IN
THE BACKGROUNDY-

Fy1:

|| Fva:

PEOPLE v JUAN ORELLANA =~

Hey. Blair!

Tes,

'PLACE OFF CAMERA; VOICES YELLING IN

CFV2: Yis,

i iGESE-M){J]A'JU.?[j&’.? B L S  Page 14 e

i,

000098

[Transcription/Transiution]

"MV1: No.

you have taken her out in the pastand, and. -
they have brought her and they have had a
good time, and the giﬂ nev— The girl's
reall'y sharp, huh? = The girl nev— I
semething ]mppeﬁs, she’s gonna say il
The girl has never sai~ has Said anylhing
bad .QBOUI_ you. It was only that day when :
she came to your hoﬁsc._ Okay? Sodon't
get all nervous ‘cause I'm not gonna—

- T'm not gonna-sink you, okay?
MV1: YEAN, | know.
FV1:In faet, let me bring vour papers from,

from—- s0 I-can show you that you only

have that one 0110_[5?0_] [Ul],-okay? Hold

on.
[THE FOLLOWING EXCHANGE TAKES |
THE BACKGROUND]

FV1: Hevy, Boam!
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JN’I'ERVIE.H"’. or J..UAN ORELLJ_;@ '
FVI: Can y{).u do me a fivar?
FY2: Yeah
V1 Can you give me that report and his rap

Fv2:

FVI:

steet veal quick?
Yeal.

Thanks!

[NO VERBAL ACTIVITY]

Fy2:

FVl:

Fv2:

Rap shecl and report?”
Yeuh.

All right. [UI]

[BACK ON CAMERA]

Fyi:

PEOPLE v. JUAN ORELLANA

Mira. Eso.es lo que vo veo. jokey? Yo

corro tn nombre. Aqui estds. ¢ Okey?

Ah... eso me dice cuantas telonias; tres

arrestes, pero no ticnes ni una conviecion,

Lso es lo que cuema, este lado.

convictions. ;Okey? Te pueden arrestar -

muchas veees, .gokev?  Buena gente.,,

10-1- Filed 05/26/16

FV1:

FV1:

Fv2:

F¥I1:

Page 105 of 179 Page ID

000099

[Transeription/Translation]

CAN YOU DO NE A FAVORY?
YEAH.

CAN YOUGIVEMETHATREPORTAND HIS

RAP SHEET REAL QUICK?
Yial.

THANKS!

[NO VERBAL A:C‘J‘l_vm']

Fv2:

FVI:

CFVL

RAP SHEET AND REPORT?
YEA#L

ALL RIGHT. {UIL

[BACK ON CAMERA]

Fvi:

CASE No. BA403082 ©

-Lmak.y 'I‘hi§ is what 1 see, okay? I rusofl
{sic].your name. You're here. Oka}f?: Uh _
this tells me how many felonies; 1hr.ce-
arrests. but you i]on} have a sihg-lr:_:

moral} convietion®, Thisis whatmatiers,

this side. CONVICTIONS. Okay? You can '

be - arrested .many times, okay? “Good

Page .’5 .
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INTERVIEY OF J0/A ;\r’.@[fELL-A,\r,f - [Transcription/Translation]
) i
] buie—buena... hl_'rcmx... E-a- eso no quiere people... g-good... good— E- a- thal
2 decir que y si eres culpable. no los que doesn™t mean that you are guilty, not that
3 eres culpable |sic]. Quiere decir que en el the you are guilty [sic]. It means that o
4 momento que le.arrestaron, gue pensaron the moment they arrested you, they-
5 (ue tenian suﬁcicme;_g,\I'crdad? thought they had enough, right?
6 ' R, :
4 I.ATN: altbuugh the Spanish word c-rmvicciwuf.c does
i exist, itrefers only to a conviction inthe sense of strong
g Pcl’icl' and not {(not ever) to conviction in the sense uf.%{
i Judgement. '
o o ersss cemasetsten st st ettt ce st e
10 MVI1: Um-hum. "MV1: Um-hum.
1 |
12 FY1: Y yacuandova a corte, .nn.hay suficiente Y 1 And then when it gocs to-court tjlci'e’s not
; 13 para iener *cargo v te Tos quitan, o no cnough to have charge[s]and they remove
7 ' . 5
, 14 Hegaa corte. ;Okey? ¥ estoy viendo que them, or it doesn’t get 10 go to comrt.
15 hay unos casos que ni siquiera fueron a Okay? And I'm seeing that there arcﬁnm’:
6 corle, asi que... Mcn_bi:ias ﬁmpbco t_iuécs “cases that d_idn‘t even go 1o court, S0
17 ni.nguna. Namas tienes una; es.y se... esla You don’t have aﬁ_y’ minories {sic] either.
18 violeneia doméstica. No... Siempre quc e Ydu only have bnc; f's and it— it’s the
19 arrestan por violencia doméstica, como es domestic violence. Not— E\’-’Lﬂ}"lihléthdy ' 5
20 violencia .domé‘slica €5 una 'nmyo'ria, es arrest you for domestic violence, since it’s :
21 una felonia, ;okey? Pero cuando nosotros domestic violence Et’.s a'majory [sic], it’s
22 ..agarramos el'deporte, sivemos quc.’né es a felony, okay? But when we grab the '
23 una cosa muy seria... Por ley lo lenénms . '~1tcpor1:, if we see that is nt_m_t something
24 que hacer felonia cuando e arrestamos, .. really serious— By Jaw we have (6'make
25 pero-cuando no -es - serio. entonces. ah, ia lfcicﬁy whe:n we arrest you., but when _
26 Io bajﬁn a menoria. Y-es loque.. es lo it's nat - serious, then. uh, they Jower il-_v
; 27 que pasd cbnli'gd ¢okey? Para que note ~to minory [sic]. And that's what... that's
28] asustes. ;eh? | . ) what happcﬁ;:d:wilh you. okay? Justso

© CASE No: -BAY03082

“PEOPLE'y, JUAN-ORELLANA - Page I6
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i . - ANTERVIEW .OF JUAN ORELLANA " {Trapseripiion/Transtation]
: " ' | ]
1 that you don't get scared, huh? I
3 MvE No. | : - MVI: No. |
4
g 5. FV1: Nunca has usado otras nombres ¥ DO eres . FVI: You'veneverused othernames and vou're
| O mentiroso. Eso es lo que yo veo. : not a liar. That's what I see.
; :
811 MVI: [OV] Pasno. No [U]]. ) _ MVT1: [OV] Well, no. I'm not [UI].
.{) . : L
IOI FV1: TParece que.. Aqui esta, En dos mil... If\f;l: It -seems like— ﬁerc it is... “In 1wo
RN . Diciembre, ¢ verdad? . “thousand... December, right?
E1 I |
{ 13 MV Um-hum. o - MV1: Un-hum,
i Z1 |
]5‘ Fv 1 CL_’rca de... Nam_;is: en fa seccion dc-Ccmrﬁl FV1: Ncar— Just in the LCentral section, right? . ‘
? 6 _ —.(f;'\ferdad'?——-w'» pot... por eso, Convicted, 'i"m'.‘.'-foz‘ﬂuﬁ. CQ:\‘\*!(:‘I‘ED. Youjust got
17 Nomids t¢ dieron probacion por héimaf probziti(m for 36 menths, right? |
18  seis meses. g_x-ﬁrdad? ' | |
19
20| MV1: Si, tres afios. B U MVE Yes, three years. |
u ' |
220 FV1: [OV] Y sesenta dias de::(,'osz_\_,-.jfai!. Y FVI1 [_O\If'} And 60 dd\s COUN'I"\’J.ML. .i\nd
23 ) nunca *violastes la probacion, asi-que . youmneéver violated "pmb_alion 50 y_ou;re _
24 estds bien. asi que no cres una persona fine; so. yo.u’re:.ﬁot someone, like | Saici, '
21 como e dijc, que nos veas... o sea,;es lo. | who sees us as— I mean. lha.(.’s what you
26 . ‘que nos dices, “jVayanse a la fregadal™ - tell us, '.‘Cm to heli” Okay?. | mean,
27 : ¢Okex? Q) .::.a:ea. 1.1—.— e Mo 108 i'z)l.lzz.ss: al - ,};'-""S;m}"OLI don’t-disrespect us, 1t scems like
281 respeto. Parece que te arrcstaruﬁ para.. . you were arresied to— you ihrcatcnc.d_
PEQPLE. JUAN ORELLANA | | CASE No, BAJ03082 - o S Pageny
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INTER!)

MVI:

FVi:

MVi:

FV1:

AEW OF JUAN ORELLANA ~ -

amenazasie a alguicn y ninca Hegd a
nada. asf que eso quicre decir que nunca
llego... no... no hubo.. Alguien ﬁuedé
dcci':_' que los *amenazastes ¥ no guiere

deci- no quicre decir que es cierto. ;jokey?

i, no fue eierto eso. Porgue me pusieron

el... Fue u-

[INT} Eslo que dice. I~ lo mandaron asi’

vy luego después no pasdnada. Y esloes

lo:mismo otia vez, igual. Eres un-pintor.’

Painier?

Si.

Y... um, disturbing— Fue dismissed; eso

fue otro... de los t— Asi que... 4si que eso

me dice ami que no ercs un mentiroso y

no eres una persond crime- . criminal

‘habitval.  jOkey? Este es el reparte

MWV

FVl:

PEOPLE v.. JUAN ORELLANA -

nomas que tenemos. Yo va lovei [sic]...

ya to dei. No la*violastes, ;okey?

No. np, yo-no.

iGracias a Diost Al righty? -

MV

. F¥1L:

MV1

FVI:

M_\’l:

TVI:

“CASE ‘No. BA403087

T Yes.

- 1= So.. so-that tells me that you're not a

-only that we have [sic]. [ :_ilbready saw-ed

. her, okay?

000102

[Transcription/Translation]

someone and il never got anywhere, so
that means that it nc?ér gol to-— there...
there was no— Soimeone can say that you
1]11'01&_0110(1 them and thal doesn’t m-

doesn’t mean that iU's true, okay?

Yes, that wasn't trae. Because they pave

me the— i1 was a—-
[INT] That's what it says. Th-they send
it/you 1’UR] like this and then nothing

happened. And this is the same again, just

the same. You're a painter. PAINTER?

And. - um, - -DISTURBING— Tt . was

DISMISSED; that was another— {rom the

liar. and you're not a-crimen- a habitual -

criminal person. Okay? Thisis the report -

[sic] it... I'alrcady vead it. Youdidn™t rape

No, no, 1 didn’t.

Thank God! ALL RIGHTY?

- Page 18
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INTERVIEW OF JUAN ORELLANA . .

- MV1:

F\; 1

MVI:

MV1:

FV1:

MV1:

FV1;

MVI:

FVL

MV1:

PEOPLE v. JUAN ORELLANA

Si, no. Yo.que no...

[INT] ¢Lanifa tiene cudntos afios?

Cince. creo,

. - Ticne cinco afios, ¢ verdad?

Si,

Okey. (s tu ahijada? .

Es mi ahijada, si.

Andale pues, Parcce que el dia... ;el dia

dieci~ dicciséis fue?

5, el domingo.

Fuc-el domingo.

Yo .me ofreci decirle la sefiora que la [U1)

el doctor porque yo no-le habia hecha

-nada a la nifia. Me ofreci v lucgo ella:di-

No, dijo que 0o, que no yueria hablar

CONMIgo.

“FV1:. Pero la m- poro-la mama se asusia,

MV

FVi:

MV
.-F\’l:

MV

FVi:

MV1:

FVi:

'M\"I:
F\"l_':

MV1:

FVi:

CLCASE No. BAL03082

10-1 Filed 05/26/16 Page 109 of 179 Page ID
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000103

- fTranscription/Translation]

Yes. no. Tdidn't-—

[INT] Is the girl four ycars old? -

Five, I think.

She’s five, right?

\.’es.

Oku;\f.; Shg”s your.goddaughler?
Shé’s ﬁ] y goddaﬁghtcr. yes.

All right. 1t seems like on the... on the

sixt-sixteenth, wasit’14t?

Yes, on Sunday.
H was on Sunday.

I offered 1o tell the lady to [UI] her [UI] -

- the doctor becaused hadn’t done anything |

to the girl. Toffered to do it and then'she
s— Nao, she said no. she said she didn’t

want lolalk fo-me. :

But the m- but her mom’s scarcd, okay?

) - .‘f’hge, 19
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INTERVIEW OF JUAN ORELLANA

MV}:

Fvi:

MV1;

FV1;

MV1:

EVI:

MV1:

FV1:

- PEOPLE % JUAN ORELLANA

iokey?
Yosé. Comoporgue... tal ve-

[OV]  Cuando la.. cuando Ta nifia...
cuando la nifia di- cuando tna nifa dice
que la *ocastes, ¢ll-1a mama no sabe al...

al... al... al principio;  Una mamd se

Lasusta, L .

s cierto.
... la lleva al hospital v. y la |sic] hacen
examen y 1o fuc... no fue v- vialada de

csamanera. [ Okey?

Yeah. pero...

[INT} Sila*tocastes. Sile *hicisies s¢xo

c—oral, ;okey?

Na, no.

Si. ;Okey? Porque hay saliva., Aunque la

banarori v la lavaron Ia ropa. hav saliva.

Eso es *la. la DNA. Asi que eso si hay.

Tende el .
(,{):I\L) i

MV]:

V1

MV1:

FV1: .

M\’}:

FVi:

MVI:

FVI:

000104

[TronseriptionfTransiation]

T know. *Cause like... mayb-

[OV] When lhé... when the girl... when

the girl $— when a-girl says that you

touched her, sh~ the mom doesn’t know

at. at. at first. A mother gets scared, ...
That's true.
... takes her to the hospital and. and they

gave heratest and shewasn't... shewasn’t

r—raped that way. Okay?

Yeah, but—

HNT] You did touch her. You did give -

here-oral sex. okay?
No, no.

Yes. Okay? Because there’s saliva, Even |

lho_ugh they bathed her and washed her

clothes, there’s saliva. That's the... the

CASE 'No.- BAJ03087

DNA. So thatthing is there, okay?

L Page 20
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INTERVIEN .OF JUAN ORELLANA

MV1:

Vi

MY1:

V1

PEOPLE v. JUAN ORELLANA

en un sola.

miente.

TOV] 8P U]

Pero no la *lastimastes. Porque cuando
estas viendo un reporte, nos ensefian todo
esto. Ls el reporte del hospital. Y
siempre ve unas folos v ensefan si hllb@
alpuna lu_nch ast que YO 5¢ que no la
*heristes, (,OI\C) o4 Lo que yo quiero mhu
es. clla ha ido a tu casa varias veces,

iverdad?

Se ha quedado alli.

Si. ¢ Qué pasd esa vez.que *hicistes eso?
Porque la nina dice que primero... g,i‘émo
estuvo? Le mo-—.le movis-- listaba sentada
T estabas sentado aqui. le
*movistes el calzoncillo a.un lado y luego

le” *pusistes ¢l dedo y después ella te

empujéy después 14 *fuistes y le *hicistes

sexo-oral con la lengua. Despuésélla e

empujé v cwando ella te empujo. no

¥insististes. 'La *dejastes. Asi que yo sé

que 1o la.for—no —;como su e~?— o

*forcejastes con ella pargue no tuvo.., no

tenia mateas v clla nos dijo. “Una nidane
Unia nifia de esa edad no miente.

Ahora que si fuera mas *mayores. quién

MV1:

FV1:

MY1:

- FV1:

(,A.‘IL No.: BA403()8

haci no marks and she told us.

~doesn’t lie.

000105

[Transeriprion/Translation]

JOVT Yes, [UI].

But you didlﬁ hurt her. Because when
vou're looking:at a report, they show us all
this. This is the report I'rdin the hospital,
And youalways sec soim/phoms and they
show il there wasan injury, so T know you -
didn’t injure her, okay? What | want to
know is, .she has come ta your house

several time, right?
She has stayed there.

chs., What happencd this time that ym’x;
did 1hal?‘ Because the gi’r[ says that first—
How was 11?7 You - vou nm'_-.!cd'her——'- :
She was sitting on a sofa. .Y(')Iu ive:_;t‘
sit‘tiug here. you m()'\..'ed her undcnvéaf o
the side and then )-'cm put-your ﬁngcriand

then she pushed you and then you went

-and gave her oral sex with your tongue,

Then she pushed you and -when she

-pushed you, you didn’t insist. You lefther

alone. Sol know that you didn't for-you
didn’t— How: do y—" You didn’ lslru"i,!c
with her bacau-e 5he didn’t hdw:m- she

A g! tl .

A gir that age doesn’t He.

- Page 2
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MV1:

Fvi:

empujé y te *hicistes at- 1e *hicistes para -

sahe. ¢ Verdad? Es muy sincera. Asique,

;hi- *hicistes una estupidez?  Si. ;l.o..

lo...7 ;Te *forzasies sobre de ella? No.

$Okey? Porque ella misma ., .

[OV] No.

. me dijo que las dos veces ella te

atras. gverdad?
Tsentastes encima de i, te *cerrastes ¢l

sigpe [sicl... el zipper, te lo *desquitastes

y la... y la *jalasies asi ¥ le la *tallastes

~aqui, gokey? Lo Gnico... lo Ginico que dice

M\’lé

FV1:

PEOPLE v. JUAN ORELLANA

que ellasintié que el zipper-— ya vés que

¢l zipper-esta...?— como que_la raspd un

pequito. Eso no es nada. ";Okey? - Eso.

nomas-cs —j,como se dice?— tonching?

;Tocando? De...de. ..

{OV] Wb,

... de..de.. de piel a picl.  Es lo que

nosotros le llamamos, jokey? *Ora.la

pregunta, jqué fue... qué paso.de re— ese

dia que te la *llevastes. que sucedid eso?

Y luege después la

MV1:

FVI

MYI:

‘FV1:

CASE No. BAI03082 .

000106

©[Transcription/Transiation]

Now, il she was olders [sic]. who knows.”

Right? She’s very honest. ‘So, d-did you -

‘do something stupid? Yes. Did... did-~?

Did you force yourself over on her {sic]?

No. Okay? Because she . . .
[OV] No.

... told me herself that the two times she’

‘pushed you and you moved b- you moved

back, right? And later afierwards {sic]

“you sat heron topof you, you closed your

sipe [sic]... your zipper, vouuntook [sic]it -

: offand tilén.;_. then youpulled herlikethis .

and rubbed her against you- here, okay?
Al.. all she says she felt was the
zipper—you know how the zipper. is

like...2~it kind of scratched her a litle

bit.  That’s nothing. . Okay? * That’s

just—what do you call it?~TOUCHING?
Touching? From, from.. ..

[OV] Um-hum.

o Arom, from.:. skin to skin. -That’s.what

we call it, okay? Now, the question [is),

*what wag— what happened asre-that day |

thal'you look her with you, that this-

L Page2?
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.PEOPLE v. JUAN ORELLANA

ANTERVIEW OF JUAN. ORELLANA

M¥1:

FvVil:

MVi:

~Porgue las otras veces no  lo*hicistes,
Jué pasé ese dia? jQué estabas

pensanda?

No, es que andaba con mi hija, Hemos

andado siempre con mi nifa.

Pero... pero... Yo sé. ;Pero ese dia qué

fue? ¢Porque no estaba tu hiju?

No mi-esposa estaba, que salio a.comprar

©unas tarjet~

Fvi:

MVI:

FV]1:

[INT] - eso fue cuando salio tu espasd,
-pero por eso digo, jqué..? . Yo-quicro
cerciorarme que... que... Yame *dijistes

que ya no vas a s— juntarte con la nifia.

okey?

No, no,

Pero hay muchas nibas alla. ;Qué fuc lo

que te Fatvayo esa nifa de..? [ Te dijo

alpo lanina? Porque la nifa s—semehizo

media scria. Ja... seria,.asi que no sé... vo

s¢ que.la nifia noes —;como se dice?—

dun -poguito suelta? - Asi-que, ;jqué fue

MVI_;

FV1:

MVI:

FV1:

MVI:

Fvil:

" CASE No. BA403082

10-1. Filed 05/2'6./.16 "Page 113 of 179 Page ID
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000107

[Transcription‘Transtation] .

happened? Because the other times you
didnt do it What happened that day?

What were you thinking?

No, “cause | was with my - davghter.

We've always been with my girl.
But... but— ] know. But what was it that _
day? [Was it] because your daughier

wasti't there?

My wife ‘was there not [sic] ‘cause she

went out to buy some cards—

[INT] Th-that's when your wife M;n_t oul,

butthat’s why I'm saying. what...? Twant

1o make sure that... that— You already

told me that you're not lenger gonna s~

et logether with the girl, okay?

No.ne.

But there’s a lot of girls there.  What

attruckted [sic] you from that girl from—2 _

‘Did the airl say something {o you?

Because the gifls-seemed kind of serjous -

to me,‘the— serious, so I don’tknow=-1 "

know the girl is not—what -do.you call -

Page 23

Pet. App.J 100

MY L




TR IR TE

Cas_e 2:16-cv-02316-FMO-FFM Document

Ll

h

6

S
I

INTER]

AEW QF JUAN -ORELLANA

diferente que pasd esavez, que... que sc te
hiz- que te a- que te *atrayo sexualmente

la nifia? Yo quicro saber porque pa’

~deeirle a la mama, “Okey, no la vistas de

.MV]:

FVI:

MVI:

FV1:

MV1: -

PEOPLE v, JUAN ORELLANA -

esa manera. Estodijo lanifa”,. Porquela
nifiava a estar alrededor-de otros hombres
Y yo quicro saber que... que no fue alga

que ella hizo o dijo, quea- . ..

[OV] Ne.no.

. que e *atray6 lex— sex- sex-—

sexualmente.

No, yo traia {a nifia. FEso no.e~vyo no le

puedo hacer ningin dafio a ella, que vo le

quicra hacer eso.

Pero la *locastes.  ;Okey? De que la

tocaste, *lo*1ecastes. Ti sabes muy bien.

Si Ia_.... la [Ul} como le-digo. Yo la puse

en ‘mis ;piernas, pero 8o -es.que la hava

tocado.

MV

FVI:

MVT:

_ FVi:

MV1:

CASE No. BA403082 .

[sic] vou sexually?

10-1 Filed 05/26/16 Page 114 of 179. Page ID
#250 - . ' '

000108

-~ fTranseription/Transtation]

i2-—a litle loose? So, what was different
that happened that time {sic]. that.., that
made y— that goty—that the girl attruckied

1 want to know :

- because then, to tell her mom, “Okai. |

doni’t dress her thet way. This is what the
girl said.”™ Because. the girl'is.goi.ng to be
around -other men and 1 want fo know
that... that it wasn’t:something sﬁc did -or

gsaid, that a— ;
[OV] No, no.

.. that attruckted [sic] you tex— [

-sex—sex—sexually,

No. Thad the girl with me. Thau. I didn’t

- T can’( do-any harm. to her. like me

trying to hurt her.
But you teuched her. Okay? There'sno .
doubt that you tauched her. You know it

very well.- -

Yes, I—:1 [UI] tike I'said. I pul her on my -

lap. but it's not like T touched her.

Y Pagi 24
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. PEQPLE v JUAN QRELLANA

INTERVIEW : QF JUAN ORELLANA

FVI:

MV]:

FV1:

MVI

FV1:

Cforilasi sigues tu... w historia de lo que...

- fiscal yatiene... I-le... hicimos *el prucha. .

MV1:

FVI:

[OV] Okey. Y fa.. y..y le di- ¥ l¢
*hicistes, ah... s-ah... ;como se dice aral
sex? Le*hicisies...

No, ¢s0 no.

Sicierto. ;Y la saliva? Yate dijeque no

eres un menlirose. jokey?

St

Pero si te haces un mentiraso, yo voy o

subir el cargo. “orita no Jo pu- n— n-’

de que no repites y no eres de.mentiroso
—¢okey?— podemos trabajar con eso,
pero i me empiezas a mentir, yo voy . a

hablar con el [iscal. ;okey? Porque el

de DNA. No s¢ si entiendes st -cua- si

cuando bafias una persona no s¢ quita

totalmerite, ;okey? Saliva tuya ahi abajo |

sitenia; De.
[INT). éEnsu parte intima?

Si. Eson—eso ni qué, sokey?

Fvi:

MV1:.

VI

- MV

Fvi: 4‘

10-1 Filed 05/26/16 Page 115.0f179 Page ID
#:251 : : ' _ :

000109

[ Transcription/Transiation]

[OV] Okay. And vou— and. and you .

~did....and you gave her, uh—s—uh... how

do you say ORAL SEX? You gave her—-
No." That, T didn*.

I is wue, - And what abdul the saliva? |

already told you that you're not a liar,

-okay?

Yes.

But if you turn into a liar 'm gonna raise -

the charge. Right now youdon't p- n~n—".

Right now, il you stick.io... 1o your :;t_ofy
about the—~thal you don’t repeat it and'
you're not a liar—okay?—we can work |-
with that, but if S-’ou start lyiﬁg I'm .gonn‘zi‘

talk io.l.he [D.A, Okay? Because the DAL

already has— w—we—we did a DNA fest

on her. 1don™t kinow if you understand if

 whe~if when [sic] you bathe someone, it -

MVT:

FV1:

CASE No. BA403082

doesn’t come off completely, okay? She

- did have your saliva down there. Trom:— .

[i'N'i_"} In her private part?”

Yes, That's un-unquestionable, okay?

_ i?ag_e 25
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INTERVIEI OF JUAN ORELLANA

MV1:

FVi:

MV1:

EVl:
MVI:

EVE:

« o . Je haya bajado sus punties.

Mmm.

Asf que par-.;Me quieres mentir agui?

Estd ‘bien. . Yo cierro ¢l libro pero te

MVi:

FVY:

vamos a arrestar, /okey? Nome mientas,

5¢ sincero conmigo. Yo ya sé.. segln

esto eres una persona sincera. No dejes

que... no-dejes que el micdo e,

Y0 $0-¥0 $0y- una persona sinecra y mo...

no... no pucdo.mentitle que yeo . ..

10OV Ebert...

[OV] Okey. pero deja decirte. Los

oficiales vinjeron. que (e estaban tocando

+ el cuart- T *vistes oficiales que hay en tu

MV1:

FV1;

PEOPLE v: JUAN ORELLANA -

casa ¥.no te *salistes del carro. jokey? -

Estoy -en ‘mi :carrd porque habia...

Tomando  mi- coca ahi, que fui al

McDonalG's.

Lero voy adejar pasar-eso. {OKey?

MV1: .

| FVi:

MV

FV1:

Casé‘2:16—cv—02316—FMO—FFM Document 10-1 Filed 05/26/16 - Page 116 of 179 Page ID

000110

" [Transeription/Translation]

Mmn

Soto---You waﬁnﬂ licto me here? That™s
fine. 1close fhc _b_ou'kibul we T goimg to
arrcs.l you, ()kay'?. Dpﬂ’l 'lic.t{) me. Be
honest with me. | ah‘cadyﬁ know—

according o this-you're an honest person.

Don’t let—don’t let the fear to—

I'm... I'm an honest person and [ cant... -

can’t... I can't lic to youand saythat 1. ..

[OV] Ebert...

.. .pulied down her PANTIES.

{OV] Okay, but let me tel! you. The-
officers came, they were knocking at your

room— You saw there are officérsat your .

‘house and you didn’t get out of the car,

MVI-

okay?

Tm in my car becavse 1 had-— 1. was

~ drinking my: coke there, ‘cause | went to

FVT:

“CASE No. BAND3I0S2

MeDonald’s,

But I'm gonna et that one go. Okay?

‘ Pr_lg(:. 26
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ANTERVIEN OF JUAN ORELLANA
MV1: Okey. - MV

FV1: -Quiero saber qué fue diferente de esa... de” FVI:
esta vez que (¢ hizo locar esa hifia que no
t5ncidd otras  veees. Mi. trabajo .
—okey?-— es correpir esto.  Mj pﬁm
rabajo también es, no quiero que algo asi

- vuelva a suceder, ;okey? No solamente .
contigo, pero }?(1 quicro saber qhé pasod

~para gue no vuelva a pasar con otra nifia o

ntm_séﬁor. Yo quiero saber _(fL:é es o gue

causa esto: ;Okey? Porquesi yote viera

COIMO una persona u? lo hace a cada ra—

eres un estapido, ;okey?

MVI: Sitiene.. | MVI:
Fvi: {lN[j Pero no cres. . CFVI:

MVI1: Na. : "MV

FY'I: Por eso es que s- me, mc asombra. Por  FVI:
eso te dije ayer, le digo. “Ven a hablar,
platicdr conmigo™, le dije, =Y (e puedes

ir”. te dije.

MV1: Si, di- 'me dijo. Pero como me dice MV

abori-
PEOPLE . JUAN ORELLANA - CASE No. BA403082

10-1 Filed 05/26/16 Page 117 of 179 Page ID

0001141

[Transeription/Transtation]

© Okay.

[ want lo'’knosw what about that... this time
was different which made you touch that

girl.and didn’t happen other times. My

'jobmokay?wis to correct that. My for

job fsic] is also, 1 don’t want something .

like this 1o happen again, okay? Notonly
with you, bul T want to know what

happened so that it doesn’t happen ag-aixl

‘with another girl or another man. 1 want
1o know what causes this. Okay? Because )

~if 1 saw you as someone who does it all-

the ti—you're stupid; okay?
ch.'you have 10—
[INT] But youw're not.

No. |

That’s why P'm.s— I'm, T'm astonished.

That’s why 1 told you yesterday, 1 said,

“Come talk to me, chat with mem”, 1 said,

“And then-you can.go”, ] told vou.

Yeah, yout-voutold' me. Bullike you're .

saying right now-—

| Page27
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[Trunseriptiond/Transtution]

FVI: [INT] Pero.. pe- pero luego *dijistes... y ~ FV1: [INT] But... b-but then you said-— and
luego... y-1- v luego no... no... no ibas a then—- and th--and then you were not, not,
venir, jverdad?  Asi que “ora estamos not gomna come, tight?  So now we're
hablando de... hablando... Fs lo dnico que talking abou{-— talking— That"s-all I want
quiero saber. Yo sé que pa’- vo sé que to know. I already know that it hap~ |
pasd csto. ;okey?  Asi que n- no me know that this happened, okay? So
enipicces a negat, por favor. Porque de d-don’t start denying it, please. . Because

" que... ¢ Cémo te dije? No estamos aqui a - the fact that— What did [ tell you? -We're
preguntarte, “;*hicistes o no *hicisies?” not here 1o ask you, “Did you or didnt
Si le *hicistes, y la pregunta que vo te - do?” |sic] . You did it, and the quéstion
estoy haciendo. ;por qué? ;Por qué? ;La ' I'm asking you [is]. why? Why? Was the
esposa no te daba va? ' ; . wileno longer giving you?

MY1: No, si.. mciba a ella. : . MVI: No,yeah, | would go to her.

FV1: Perono es igual que la nifia, ~ FV1: But she nol the same as the girl:

MV1: Perono iba yo a hacerle dafio vo. : MY1: But1 wasn’t gonna hurt-her.

FV1: Pero no'le *hicistes dafio. Nolalasti-Es  FVI: But you did hurt her. You didn’thur-
lo que te digo, . . - - : - That's what I'm saying,'. .. .

MVI: [OV] Si. : : . MVL jOV] Yes.

FV1: .. .no la *lastimastes fisicamente. Y de  FV1: . youdidn’t hurl her physically. And
es0... v de -eso es lo que te *salvastes, o hat. that’s what saved you. okay? You
¢okey? No le *pusistes elpeneadentrode  didn’t put'your penis inside her, . . .
elia.. ..

"PEOPLE v. JUAN-ORELLANA "~ " .CASE No. BA#03082 S Pageds
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INTERVIENW OF JUAN ORELLANA
4 MV1: {No! ;; Como voya.creer?! MV1:

FVI: ... asique de eso te *salvastes. (Okey? TV
l’er.o sf la "*locasﬁcs con el dedo en la
vagina v si le di~ le dis- *hicistes. ah.
sexo oral. qokey? Eso si pasd. \';o puedo
trubajar con cso.  Porque no . la
lastimastes lisicamente. - (Okey? Si Ta

hubieras,.. i la.,. sila.. siosi la hubieras

[UILY...
M\’_.I:'. IHT."];j Fisico ni 'ime.mo n:o., g,.\ferdad’;’ MV1:
F\"i: Comao? . _ . B ' F\fl
.M\"I:- }\l .imcmc.m.. .Nada dc eso.:' | _ K M\l
' F\’l.: Np.. No. | o | | i | [‘\I
MV]- Nn,_yo-n.o.z... | | - _ I\’.I.\f"l:
‘F:\f}; [O':VJ No fue interno, . | 'f:\’lt
MVI: No.. | o .r.wvr.:

FVi:  Le hic-lc hicieron todas las pruebas. No. FPV1;

- fue interno pero sio habia saliva tuya.

CPEOPLE v JUAN GRELLANA | CASE No. BA303082

10-1 Filed 05/26/16 Page 119 of 179 Page ID

000413

[Transcription/Translation]
No! Comc on!

... s0 you escaped that. Okay? Bul'you

did touch her with vour finger in her

- vagina, and you did g— you gav- you gave

her; uh, -oral sex, okay? Thal really

happened. | can work with that: Because

vou didn’thurt her physically, Okay? If

you had— if you... il you... if. if you had

U] her—

[INT] N.cilhcr physical nor imérnn_], no.

Righ&?

What?"

Nor internal, None of that.
No. No.

i\iijo, I: c.lidn’ti'-?

[OV] It wasn™t intcrnal.

Not...

They d— 1'11(:)" pave her all the tests, H -

awasn’tinternal but there was some of vour

b B Iiifge ?9
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#:256
INTERVIEW OF JUAN ORELLANA

¢Okey? Asf que vosé qué *hicistes. Y la

i
2 nifiame.dijo v la c— y los nifios... em... T
3 conoces ¢ famha. |
) . S
" 51 MY Yo la conozco desde que nacio. Yo la - MVI:
6 he... |
7
gl FVL i'IN'I'] Y.. y... Okey, entonees. ¢comoes FVI:
9 posible que me... gue me digas que 15 la
10 quicres, ¢s una nifia buena... ' |
; o :
121 MV1: [OV] Igual que mi... mi hija. yo igual. - MVI:
sl : . _ :
14,
15 F\"'l: Como es posible que... quemi.. Novoya: FVI:
16, permitic que 1 me digas.queé csa iziﬁis:cs
17 una mentirosa porque no es.. No se-lo
18 __mérccc esa nifia, ;okey? Sc asusto?
19 Claro que se asuxtd.  Estd- asustada.
_ 20 &Okey? Fiose le va a quitar. pero qué
21 gran... qué gran ﬁWm‘_ le p.ucdc's hacer a
22 esaniiia que... Mas en el futuro, perqueun
._23 dia sc van'a ver otra vez. g,c)kcy‘.’. Queelia
.24_ sepa que, “Me equivogué™. Un dia le
25 escribes una.carta, “f am ;m SOFEY. L
20
27 : :
28] Mv1:si MY

CPEOPLE v, JUAN ORELLANA. L CASE Nol BA4O3082

000114

< fTranseription/Transtation]

saliva there. Okay? So | know that vou

did #. And the git! told me and the c—and

the children. um-—You know the girl.

T've known her since she was born.” 1

have—

JINT] And, and-- Qka, then how can you
possibly tell m— tell me that you love her. -

that Shc"s a good girl—

10V] Just like my... my daughter, the

same.

How is 11 possible lo, 10— I'm nol going
to allaw you to tel me that this gitl is a

litar because she’s not. The girl doesn’t

deserve it, okay? . Did she get scared? Of .

cursc she did. She’s scared.  Okay?

“That’s gonna go away. but what a big...

what ‘a big faver you can do to that girl

who— More so in the future, because one
“day vou puys are gonnameet again, okay?
She has to kirow that. *I made a mistake.” .

~One dé_l)" you write a letter to her. T AM

SO SORRY. . ..
Yes,

~Page 30
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INTERFIET-QOF JUAN ORELLANA

Fv1:

MV1:

FV1:

MYVI:

F¥1:

SPEOPLE . JUAN ORELLANA

... Noiovolveré a hacer™. fe... le.. le... ¥

le... ¥ no se lo-merceia, Gracias a Dios

(ue no estd mis grande para que quede

traumada emocionalmente. [ Te imaginas

que le-pasaraeso a alguien mis? No se lo

merece la nifa.

Yo sé que no,

Lo que si se merece esa nifia, que seas

sincero.” ;Okey? Porgue en el momento
que 10 puedas reconocer Jo que *hicistes,

d- yo te apuesto que se te va a quitar un-

peso de emcima.  Jgualmente cuando te

*distes cuenta de esto. Esto ya no... Ya

esto estd-deiras de (. Yano tetienes que

preocupar por eso, ;verdad?

Si

Hay que poneresto detrds de ti. Yatedije
que yo va sé. No te estamos acusando de,

de asalto sexual, 0 sea que...-que... que

FVI:

MV1:

Fv1:

MV

FVI1:

el...adentro de la vagina; eso no pasé. Ya @

larevisamos. No pas— No estd Jastimada,

dokey? - No la *mancseastes. no la

*forzastes, ;okey?

CASE No. . BA403082

000445

- Transcription/Translation]

... I'mi hot gonna do it again.” she. she.
she... and she... and she didn’t deserve it
Thank God she's ﬁot_ older to be
trawmatized emotionally,  Can you
imagine if this happened o someone else? -

The girl doesn’t deserve it.
I.know she doesn't.

What the :girl des.érvcs,_ for you to he
honest. Okay? Because the moment you
can héknmx-’.iedgc what };o:u d:id, d»—.l bet |
you __\-'o‘u’rc gonna pet a weigh oft your
back. The .samc when you realized this.
This-is no 10.ngc_r—— This is now behind |
you. You don’t have 10 be "WOI‘I‘iéd lfmf.'

that, right?
Yes,

We have to put this behind you. 1 already

“told you, 1 already know. We're not

accusing you of, of sexual assault, so 10,
to. to... inside her vagina: that didn’t

happen, We already checked her. It

© didin’t hap— She’s not hurt, okay? You

groped her; you.didn’t foree her, okay?

; P(:gé 37
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INTERVIEIY QF JUAN QRELLANA

[Transcription/Transiation]

MVI: [OV] No. no. My [0V} No. no.

43 3 ¥V Elasinos dijo que cuandoi., que cuando . FVI: She told us that when... that when you
; 4 o *tocastes. clla e cmpujo v siote | “touched her, she pushed }.’ou and '.}}()l;l
s 3 *hicistes para atras. ;okey? Y si me dijo -actuatly moved back, okay? And she did
§ 6 _ qﬂe cuando td'fe *hic;isfés sexo oral ¢l te tell me that when vou gavé her oral sex.
1 7 emput- eh, te empujé v te *hicistes pa” . she -pushQ uh, she pushed you and you
8 atrds y huego ya la *dejastes. Que... Asj moved back and then you left her alone.
9 que yo.1¢ puedo respetar por ese, (;,c:l\'e,\"'i" That~ So 1 can respect you for lh-zit-,

1%4] : S _ _ - ‘ _ okay? |

H |

2 MVt CMVI: Yes.

13 |

T4 FVI ¢Te *equivocastes, *hicistes una stupid-  FV1: 'Did you make a mistake? Did vou do

13 una estupides? Quiz- quizds. something “st- something stupid?
% 16 C ' ) - 5 Ma—~maybe,
17 |
| 18}l MV1: i, me cquivoqué..-' o o MVI: Yes. 1 rﬁadu a-mistake:

19 | -

200l FV1: Peronocreo quelo vayasahacerotravez.  FV1:  Butldon think you’re gonna do it again.

21

221 MV1: No. no. L ~ MVI: No, na.

. o

240 FVI:  Okey? ‘ FVI:. Okay?

25 R
o 264 MY Dios mediante, no. yo siempre novoy a.. - MV1: God willing, no;1'm always going o
270 |
: 28| TV1: [|OV] Yo guiero saber.. pero-vo quiera - FV1: [OV] | want to know— but T want 1o -
PEOPLE v JUAN ORELLANA | CASE No. BA403082 .. U page st

Pet. App.J 109

N T R T TR



Case 2:16—cv—02316—FMO—FFM Document'

-2

s

6

8
19
20

T
L] (]

¢S]
o

o

INTERIEW -QF JUAN ORELLANA

MV

FVI:

saber -qué fue Jo que causd c':.so, qué
*sentistes. I’o.rquc quizasel problema que
hay aqui. si lo que necesitas es terapia te
podemos conﬁcguir cso. Te, fcnp--- ie
podemos conseguir, y seginlo que diga cl

fiscal, si no es algo muy serio. probacion

o algo, pero yo creo que terapial Yo
puedo exigir. po- porque no eres una

persona habitual, como asi se.dice.

Asi es que si.. si.. si hay algo que t -

sientes cuando ves .a las nifins asi de

MV1:

Fvi;

PEOPLE v, JUAN -ORELLANA

chiquitas, yo-necesito saber qué-es 10 que

sientes porgue se puede... ;Como diees

que se puede curar? No..,'no esque se.
pueda curar pero lo pueden... {e pueden

thacer... pueden... hablan contigo. hacen

terapia y. v algo pasd en tu vida que hizo
que thpensaras desde {UI} esa manera, 'y

tratan de quitar eso. ;Mec entiendes?
Si.

Yo ne quiero. verte aqui otra vez jamés

aqui. ;Okey? .

10-1 Filed 05/26/16 Page 123 of 179  Page ID
#:259

000147

[TeanscriptionTranstation]

know what caused that, what did you fecl.

Because maybe the problem we have here.

if what you néed is therapy, we can get

~youthat. We, we ¢—we can get if foryou,

MVI:

FVI

MVL:

FV1;

* CASE No. BA403082

and depending on what the D.A. says, if

this is not very sericus, probation or

something; but therapy, [ think. 1 can
demand, be—-because vou're nota habitual
person, as we call it

Yes.

So if... {1 i there's something you feel

when you see girls this young, T need 1o
know what you feel because it can— How -

-do you say thut it can be cored? 1t's not...

it’s not that'it can be cured'but they can—

they can give you-— they can— they talk

1o you, -thcy do- therapy and. and-
something happened in your life that made
“you'think that way since (U1}, and they try

to get rid of that. . Do you understand? -

Yes. .

J-don’t wanna see you here another time

ever again-here {sicl. Okay?

L Page'33
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INTERVIEIF OF JUAN ORELLANA

MV,

FV1:

MVE:

FV1:

JOV]} No, no.
Yo.quiero saber namas ac—- Pero tampoco
quiero saber que lo vuelvas a hacer en otre
lugar, ;okey?

No, enningtin lugar. Por eso.

Y yo quiero-darle a esta nifia que sienta

que... El trabajo-de un nifio es, cuando si

alguicn los lastima o les hace algo. que se

tiene gue c-- sentit, am. seguros de que si

MVI:

FV1:

le dicen a sumama o su papd, que les van

aayudar. jokey? Y esa nifia, yo lo estoy

trabajando el caso.

“Fa bien.

Yt eres su padrino v como te dije, esta

-asustada. Y er—clla no entiende por qué

lo *hicistes. s una nifia:chiquita: tiene

tengo que ex- vo... yo tenge que explicar

ala mamd también-qué fue to que pasd,

..qué fue lo que te hizo hacer eso. qué Tue

“PEOPLE 3. JUAN ORELLANA

lo que *sentistes. Te *atrayd sexualmente.
pere. (qué fucque pasd ese dia diferente

que nunca lo has hecho antes? -Eso es 1o

MVI

FV1:

MV

FV1:

MY,

- FV1:

cinco afios-y esta confusa, asi que yo. '

" -CASE No. BA403082°

10-1 Filed 05/26/16 Page 124 of 179 Page'ID
#:260

000148

- [Transeription/Transiation]
[OV] No, no.

T just wanna know ¢~ But 1 don’t wanna

know either -that -you do it again

somewhere clse, okay?

No, nowhere. That's what | mean.

And 1 want to give this girl to make her

feel that— A c]ﬁ-!d’s jdb is, when if [sic] ]

someone hurts them or does something to

them, ‘that they have to o~ feel, um, |

' conﬁdcﬁl that if they tell their mom or

-

their dad, that they're gonna help them, -

okay? And that girl, I'm working the case.
Allright.

~And you're her podfather and like said.

she’s scared.  And shr- she doesn’t

understand why you did it. She’s alittle
pirl; she’s about five years old and she’s -
confusing [sic]; so [ have lo exp—1,Talsa

have 1o explain- o her. mom what

happened, what made vou do that, what

did vou fecl. She astruckied [‘si’c.] you

' sexually, but what happened that different

-day -that you have never done it before?

Page 34
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FV1:

Case 2:16-cv-02316-FMO-FFM. Document

#:261

INTERFIEW OF JUAN ORELLANA

MV

FV1;

MV1:

que-yo quierd saber.
Fue un... wiimpuiso dsi nomas.
JUn impulsoe?

Sispero no...

4Es.. es de la mancra que se cstaba

sentando ella? ;Tenia el vestido...? Illa

st me dijo que cuando se senté lenfa su

vestido subido. Porque le preguntd, le dije

ques—. ..,

MV]:

FV1:

MV1:

EVi:

[OV] Siteniasu vest da.

e dije que si tenia pantalones o
vestido v me dijo que vestido'y que o
tenia subido. ¢Sete hizo esoerdlicamente

algﬁ?

Erotico alo mejor si. pero en... en eso...

FTINT] Porque si‘le digo...Le voy é decir
: q 2 )

a la.mama para que le ponga pantalones

PEOPLE v. JUAN ORELLANA ~ .

sicmpre . [LAUGHTER] .. . Verdad?

MV1:

FVi:

MV1:

Fvl1:

10-1 Filed 05/26/16 Page 125 of 179 Page ID

000449

[ranscriprion/Translation]

That’s whgl Iwant m.know..

It was a— like just ]i].m.an impulse [sicl.
An impu'lsc‘.’ _

Yes, bLﬁ not—

Is... is it the way she was silting? Was her

dress—"? She told me that when she sat

MV

FVI:

. MVIL:

FV1:

CASE No. BA443082 -

down, her dress was up. ‘Because ! asked

her, Itold her if—. . .

[OV] Yecah, she had her dress.

. Fasked her if she was wearing pants or

dress and she 10ld me that a dress, and that -

“itwas up. Did that seem like something

erotically to you? {sic]

Yeah, maybe erotic, ‘bat -at... at.that

poiit—

the mother so that she always makes her

wear pants ., [LAUGHTER] .. . Right?

L Page 35
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MV1:

FV1:

MV

Vi

MVI:
FV1:

MV

#:262
CANTERVIEW-OF JUAN ORELLANA

S, [UI), s

Cuando la vistes con el vestido asi alio,

gcomo *sentistes? (Aleo erdtico?

Como . una... O sea, lo tnico que la vi

ROMAS COMO una nifa, pues, pero nunca...

nunea lo habia hecho ni lo'haré, Nomas

como un impulso.

En ese.. pero en ese momento no Ia

¥vistes como una fifia.

Un impulso. Asi:

Qué. qué-tue lo gue *sentistes?

O sea.-en miqmente, pues, O sea, lo que

haya imaginado una persona adulia.

FVI:

MVI:

PEOPLE v. JUAN ORELLANA

Okey. (Y {uealgo que clla dijo 0 nomas

las piernas como las tenfa o como?

No, nomas ‘eso paso. pants. 0 sea. su-

calzén, Nomas.eso.

MV1:

FVi:

MVI:

Fvi:

- MVI:
FVI:

MVI:

FVi:

MVI:

CASE No..BA403082 -

000120

[Transcripti on/Translation ]
Yes, [U]. ves.

When you saw her with the dress up high
like that, what did you feel? Something

erotic?

Like a-=-Tmean, I just saw her like a pirl.

you know. but I never— [ had never done

il before not am 1 ponna do it. Just like an

impulse.

At that— but at that very moment you-

didn’t sce her as a girl.

Animpulse. Like that.

-~

-

What...-what did you {cel?

I 'mean; in.my mind, youknow, | mean. -

what an adult person would imagine. -

Okay. And was it something she said or °

just the legs, the way she had them, or

how?

No. that’s zll‘that happened, I’ANTS.. 1

mean, her pantiés. That'sall.

" Page 36
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FV1:
MV1:

FVi;
MVi:.

FVI :

MV1:
FVI:

M:V.I:

Vi :

'PEOPL

HEW OF JUAN ORELEANA

Okey, v cuando Ja ¥tocastes, ;jeso quéte

hizo sentir?

Pucs que era una nifia y yano la... insisti.

Porque eso fue To primere que *hicistes...
[INT] Es unanifia,
La segunda parte que *hicistes fue que le,

le *distes o— sexo-oral. jFue: curiosidad?

¢Querias sentir como sabia o qué?
De nifio, asi nomas asi y ya. -

No, de nifio no. Ni‘me digas eso porque

£50-C5 Sin permiso.

No, de nifia ella, de nifia, come nifa. pero

no-mds. que yo-iba a-hacerle dafio. No.

Okey. entonces cuan—cuando le *hicistes

no le *hicistes con ¢l pene.

E-v. JUAN ORELLANA

FV1:

MV

vy
MVI:

FV1:

05/26/16 Page 127 of 179 Page ID

0004121

{Transcription/Translation]

Okay. and ‘when you touched her, what

[sic] did that make you feel?

Well, that she was a girl so then T didn™t...

nsist,

Because that’s the first thing vou did...

[INT} She's a girl.

The second pziﬁ you did was that you_._y_(m :

gave her s— oral sex. Was 1t curiosity?

Did you want to feel ‘what she tasted like

. orwhat?

MV1:
FVi:
MV 1
V1L

CASE No BA40IBSI.

Asachild [Af;SO: as a boy]. just that, and

that's i,

No, not as a'boy, Don’t even say that to

me because that's without permission.

No, as a girl that she is, as agirl, as a girl.

but nothing else, that ] was gonna hurther.

No.

Qkay, so whe-when you gave her oral sex
it was just oral sex. You didn't— you

--didn’t do-it torher withyour penis.

Pb‘gé 37
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#:264
INTERVIER OF JGAN ORELLANA
MVi: No, ni.., ni la lengua ni nada, . . . ‘MV1:
FVi: [OV] ;Qué luc..? FVi:
MV1: ... Sélo eso nomas ¥ va. ' MV

FV1:  Besoalldabajo. ;Poresopiensa... t-tiene  FV1:

su saliva on su..en su vagina?

MVI1: O entoices... pero no adentrode su...su.. MV

su parle. la nifia.

FV1: |OV] ¢Con la lengua? CFV1s

‘MV1 - El pantalén nomas. Encimadel calz—de...  MVI;

FVI: {INT} Nofue...no fue encima del calzén.  FVI:
iSefior...! No fuc\elic'im.a del-calzon. Sita
¢sa es ia primera véz que‘t haces cslo...
Okey, yo tengo cincuenta aﬁQs. Tén_gu
\f.e'imicju:atm afios haciendo esto. Nome |

insultes. ;Te he tratado respetuosamente?
MVL: [OV] Perdon. Perddn. MV

FV1: Teheacusado de serun monstrue? — FV1:

PEOPLE v, JUAN.ORELLANA® L SCASENo, BAS03082

5/26/16 Page 128 of 179 Page ID

000422

[Transeription/Transiation]

No. or... or with the tonguc or anything.

[OV] What was it—7?

... Onlythat and nothing else.

A kiss down there.  Is that why you
think— sh-she has your salivain her... in

her vagina?

Or then— but not inside hcr..,_ her... her

. part, the piri.

[OV] With ypui' tongue?

O.n.i}"hcr_panls. ()ver her pzm'li— her...

[INT] It wasn't... it wasn’t over her

panties. Sir...! It wasn*l over her panties,

I{ you, this is the first time vou do that—

© Okay. I'm 50 vears 6ld. J've been doing

this Tor 24 vears, ‘Don’t insult me. Have

[ treated you with respect? |
[OV] T'm sorry. 1'm sorry.
Have I accused you of being amonster? ||

. 'f’f:ge 38
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INTERVIEW OF JUAN -ORELEANA

MV

FVl:

MVT:

FVI:

‘No tienes antecedentes.
MVI1: [OV] Si - MV1;
FVI:  Nomas se lien—ticnes cse y tiehe... yestd -~ FV1;

muy vicjo. como de once afios, L- cl

- fiscal ve todo esto. Pero también el fiscal

ve.si me vas amentir o no. Porque no hay

duda de que *hicistes esto. (Okey? De

eso no hay duda, - Eso-pas¢ cl.dia 16,
PEOPLE v JUAN ORELEANA © . . " CASE No. BAJ03082

No.

Yo soy hien sincera, o bien Lionesta. Te
dije que... que yo veo al- Si csa es Ja
primera vez quie o haces. es horrible. esta
bien. A mino'se me hace porque esto no
es lo peor que he visto. Yo cuando agarro
un case de esos que vioque n-gue no...
que n- que no -Ja violaron sexualmente
con ¢l pene, c)'.quc la lastimaron (.) fa
golpearon. para mi sc me hace algo... eso
no cs serio. ;Okey? Pero por favor nome

insultes [UI]..

[OV] 5i, tiene razon. *Usté me dijo que

no es nada serio y yo sé que..,

fINT] No. Y...vnote estoy mintiendo.

MV

FV1:

300423

[Transcription’Transiation]
No.

["m very sincere, or very honest. 1 toid

you that... that | sce th- 1f that’s the first -

time vou do it, it's horrible, that’s fine. |

don’tihink so because this is notthe worst

['veseen. When 1 grab one of those cases

where I saw that n— that she wasn’t... that

- she that she wasn’t raped sexually with

MVI:

FV1:

the penis, or that she was hurt or beaten, to
me itseems 1o me|sic]something— that’s -
not serious. . Okay?  But please don’t:||

insult me [U..

[OV] Yes. you're right: “Youtold me that

it’s nothing serious and I know—

{INT] No. And... and I'm not lying 1o

you. You don'thave a record.

TOV] Yes.

. You only -ha—have: that one;. and “it’s

been

Th-the 1.A. looks at all this, - ‘But the

‘D.A. also - looks at ‘the fact of whether

you're ponna lie-to me or not, Because

.lherc's.nozdoubl that you..did this, - Okay?

Pet. App.J 116
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INTERVIEW -QF JUAN QRELLANA

MV1:

FVI;

iokev? ;Sabes por qué hasta ahorita e

agarramos? . . .

[OV] Si.

... Porque apenas ayer me llegd fa... los

resultados de la NDNA. Iiso dura... dura

tiempo; no dura... Cuando sa--cuando son

~huellas me pueden dar los resultados al

siguicnte dia.  Cuando. es DNA no se

.pucde porque se tiene que ir.al labo—1-

lzboratorio y todo. no sé qué. pero si salio

u saliva, ;Okey? Y Jataz—y la razén

que. supimos... St nunca e -habian
arrestado antes no hubiéramos sabido de

quién: -era; hubiera *decido, “Es de un

- hombré pero ne sabemos...™ Pero como i

PEOPLE v, JUAN ORELLANA

has sido amrestade antes,-la computadora -

ve luego. fuego tu nombre. Si supimos

que eras . ;Okey? No porque somos

mensos ¥ flojos... mensos o flojos y. y.no

ic pongo atencion. Tenia que esperar eso.
Y tisabes que la mamavala.. la.. le. la
llevd al hospital inmediatamente. lla se

fue [UL].

MV1:

FV1:

away, ‘We knew:it was you. Okay? Not,

10-1 Filed 05/26/16 Page 130 of 179 Page ID

C004.24
. [Transcripion/Translation)
There’s no doubt about that.  That
happened on the 164, okay? Do you know

why we didn’t catch you until now? . ...

[OV] Yes.

... Because 1 ju#l received.the, the DNA
ljus.ults'. That 1a_kcs'... takes time: it doesn’t
take-— When s—when they re fingerprints
they can give me the results the next day.

When-it’s DNA it’s not possible because

it has to-go te the lab-I-laboratory and all

that, I dont know what ‘else, but your

saliva did show. Okay? ~And the reas—

and the reason. we-knew—— If you had

nevel been arrested before. we wouldn’t

‘have known whose it.was: 1 would have

sayed [sic], “It's a man’s but we don't

know...” ‘But sitice you have been arrested

‘before, the computer sees your name right

* becausc we’re stupid and lazy... stupid and

. CASE No. BA403082

lazy and, and T don’t pav attention. Thad
to wail for that. And you know that her

mom-already....she... she... she... she took

her to'the hospital immediately. She went :'

-

“Page 40
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INVERVIEW OQF JUAN ORELLANA

MVI:

VT

MVI:

FVi:

MV

FV1:

PEOPLE v. JUAN ORELLANA

|OV] 51 Pus'ye me ofreci Jlevarla pero

me dieron [Ul].

FOV] Y si hubiera esperado una semana
1o hubiéramos sido tap aforlunados. Y.
muchos nifios no dicen Tuego. luego. T:lla

f_uc. muy lisla.y dijo luego...
inmediatamente. Asi que en vez de
culparla de 1o qué sea, ella hize lo
correcto. Th sabes. En tu cm‘azéh. sabes

que ella hizo 1o... lo correcto.

S{, yo... yo tengo-la razén conio papé.
[OV] Y si 1~y st tuvieras: unanifia.
como  papd 10 quisieras - lo  mismo.

¢ verdad?

Yo le dije al compadre, hablado con €], el

papd de lanifia, fUI] ahora, hablé con ély

me dice... le.digo, “Compadre. si yo tengo

una nifia de quince afios y... ¥ yo jamas

MVI:

FVi:

" wouldn't have been so forlunate.  And -

10-1 Filed 05/26/16 Page 131 0of 179 Page ID

000425

- [Traguseription?Transtation]

JOV] Yes. Well, Toffered to take her but

they told me [UT],

IOVY Andiif she had waited one week we

many children don't tell right away. She -

~was very clever and toid right aw-

MV1:

IFvi:

MVI:

permitiria que -me le hicieran eso. Yo .o

vota.t

[INT] ;le *;7éc1istes perdon por esto?

immediately. So instead of blaming her

for whatever, she did the right thing. You

know. In your hearl you know thal she did -

the... the right thing.

Yes. 1... I have the rcason as a father that 1

ant.

[OV] And ii_f'yr-emd il you had 2 girl: s a

Tather yvou would want the same, right?

I'told my compadre. speaking to him, the

father of the girl. UL noﬁ-’._ 1 spoke:io_ him

and he says... I said, “Coinpadre, Thavea

15-year old gir] and, and 1'would never

allow anyone to do that to her. I'm

gonna...”

FVI: |

CASE No, BA103082.

[INT]-Did youapelogize forthat?

Pet. App. J 118
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INTERVIEW OF JUAN ORELLANA

MVI:

FV1;

MV1:

FV1:

MVI:

FVI:

MV1:

FVI:

™MV

IO E

. “PEQPLE~. JUAN ORELLANA

S$i, le d- “Disculpe.

compadre”.

oTe perdond? Y esta enajado, /no?

No. Hablamos. Me dice. “Yo s¢ —me

dice— compadre, que yo la dejaba

encargada austed —-me dice--quc . .,

U-hum.

. .. que cuaiquicr cosa que pase -——me

dice~—, lanifia se quede con usted por lo -

- que hapasado™. Porque lo deportaron...

[INT] ;Esta...-estd decepcionado por lo

que pas6?

Me dice quie si, por la situacion, yo...

[OV] 'I’ieﬁe que estar. Teah!

Yo como compadre. -como le dije. yo

entiendo de.co~

[lNT] Uno...Cuando un nombre {sic]a, a

Perdéname,

MVI:

FV1:

MV

FVI:

M¥1:

FV1:

10-1 Filed 05/26/16 Page 132 of 179 Page ID
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[Transeription/Translation]

Yes, 1 1= “I'm sorry. Forgive mie,

compadre.”

‘Did he forgive you? And he’smad, isn't

he?

No. We spoke. He says, “1 know—he

says—compadre, that I used 1o Jeave her

in your care—he said—and ... .-

Um-hum.

... and i anything happens—he says—the -

girls’ should stay with you because of

what- happened.” ‘Cause he  was

deported

.

]’H\’T] Is he... 18 he disappointed bcéause I

of what happened?

MVI:

Fv1:

- MV1:

He says he is, “cause of the situation, |-

[OV] He's gotta be. YEaH!

1as a,ihther. like I told him, [ understand

. th—

FV1: -

CASE No, BAH03082 .

[INT] One= When one 10 makes Jsic]

“ipgge 42
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INTERVIEW OF JUAN QRELLANA

c004zZY

[Transeription/Translation]

someene else a compadre, it's because

‘they appreciate you:so, g0 much that they

want to make you—-
HINT] VYes. thetrust.  There's trast—
[INT} And you broke it, .

And [1old him, “T'm sorry, compadre, Tor

this incident that has happencd. . . .

Um-hum.

.. cbut Lo Tl—I"m not ponna be able to -

be near the girl anymore™.
YEAD.

*And, and you're gonna have to forgive’

me.”

And, and lls and it"s a-— al_l_d ifthat’s a

good decision, I'm gonna put in the report

“that you said thai, that you acknowledged -

~that "vou can’t be around the girl and

R persona come compadie, s porque le
estiman tanto, lanto, que quicren...
‘MV1: {INT] Si. la confianza. Hay confianza... = MVI:
FVI. [INT] Y la *rompistes. FV1:
MV1: Y le dije yo, “Disctlpemce, compadre, por MVI:
“esle invidente de que ha pasado, . . .
FVi; - Um-hum. FVi:
MV1: ... peroyo I-le... yanovoy.apoder estar MV
_ cercade :l'a' nifia™.
FYI1: ‘Yeah. FvVi: -
MVI: =Y. yme vaa disculpar”. MVI:
Fvi: Y. y.sif..'y.si e5 una... v §i eso-csuna - FVI1:
decisidn “buena, yo .voy-a poner.en ¢l
reporte que si *dijistes eso, que
*reconocistes - que no . pledes estar
alrededor de la nina-y que vas a retirar
U1
TEOPLE Y. JUAN ORELLANA - [CASE No. BA403082

you're gonna siay far [Ull—

,‘Pagf'e 43
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INTERVIEW OF JUAN ORELLANA.

[OVERLAPPING NOISE RENDERS THE END

OF THE PHRASE UNINTELLIGIBEE]

MVI1:

Fvi:

MVI:

FVi:

MV]:.

FVi:

Si, 10 me puedo-hacer cargo. Adn guc
.. el caso que ella.. ellos tenfa—

uvieron.

No. Y {0 crees que Fhistes... ¢ que
*hicistes *ese ‘deeision’ porque ticnes
miedo que vuelva a pasar.eso?

S

&Y poreso e quieres retirar?

Si, en eva— Para no tener ningnn nias,

problemas. -

o Quieres:..? T crees quele benelicies

con terapia?

MV1:

Claro que si, me be- benefictaria mucho

¥....y I-1o que yono quisiera, este récord,

porque yo trabajo en consiruccién y hay

- “dreas donde trabajamos en fa” escuclas. 'y

PEOPLE v. JUAN ORELLANA

sime pasa-esto de-gque me ponen . ..

MVi:

Fv1:

MV1:
FVI:

MV1:

F¥1:

MVI:

" CASE No. BA403082

10-1 Filed 05/26/16 Page 134 of 179 Page ID
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000428

[Transcription/Transtation]

I(‘)\-"ERLAPPING NOISE RENDERS THE END
OF THE PHRASE UNINTELLIGIBLI:].

Yeah, 1 can’t he in charge of that.
had. |sic]

No. And do you think you did— e- you

did [sic] that decision because vou're

afraid this may happen again?
Yes, g~

And that’s why you want*to stay away?

.Yes, in ev—~So 1 don’t have any morc any

[sic] problems.

Do vouwant—? Do you think you would -

*benelit from therapy?

Yes, ol course,;:] would be— benefit-alot -

and... and wh-what 7 wouldn't like, this

Teeord, because ] work in constructionand

there's areps where we work in schools,

and if this happens to me, that they make -

me. ..

:Fagcf -!4
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INTERVIEW QF JUAN ORELLANA

1OV Yeah,

Fvi:

MV1:

10-1 Filed 05/26/16 Page 135 of 179 - Page ID
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000129

fTranseription/Translation]
JOV] YEAH.

... ke vou know, that the police

officer is checking where 1'am, and that's

he worst .

FV1i:

CMVI:

FV1:
MVl

FVI:

~employee fsic]. This is just between

1OV] Uh-huh.

. thing that I wouldn’t go through this

embarrassing situafion.
Of course.

And, uh, 1. 1 T kn-

[INT] W-w-w—we re not gonna call your

Whatever you want to el your employee
15... isup 1o you I~i’s your... it’s vour -
decision, Butmeantime, as long as you’re |

nat cured of this, try not to be around

children, okay? Or if you're around
children, have someone...a cowbrkcr with

vou 'so that there’s not doubt that you

- didn’t do-anvthing. Okay? '.

EV1:

MVI: ... como un.. que ¢ policia me esié
checando donde estoy, y es lopeor . .

Fv1: {OV] Uh-huh,

MY1: . .. que yo no quisicra pasar por esta
siuacion penosa.

F¥1: Ciaro.

MVI: Y, ah. y-yo... vO $=

FV1: {INT] N- n-n-no le vamos a hablar a tu
empleado. Eso nomas es entre... Lo que
10 le quieras decir a tu empleado. alla...
alla th. L- es tu... es o decision. Pero
mientras no estés curado de esio, trata de
no estar alrededor de nifios, ¢okey? O si
estds alrededor de nifics, que esté
alguien... un compafiero-contigo para que
no *haiga duda de que no *hicistes nada.

i Okey?
- MVY Sivy yoo.oye eni.en el edificionanca he

PEOPLE v. JUAN ORELLANA

tenido problemas. Nadie... O sea. vo que’

CASE No

MVI1:

. BAL03082

Yes,and 1.1 E'mv.c.n‘l\... TI'haven™t had any

problems - in the ‘building. N(abnc],\,’%"l.

Page 45
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INTERVIEN OF JUAN ORELLANA

FVI:

MV1:

FV1:

ande en apartamentos, solo ha sido tnico
que [UT].
[OV] No. Yo ya fuia preguntar, Jokey?

Y. y. ¥ no hay ninguin problema.

Okey, en— -

[INTT Y te voy a ser sincero |sic]. Hasta -

le pregunié a w hija. ;0Okey?

MV1:

Fv1:

MV1:

V1

MV1:

V1

MV1:

PEOPLE v. JUAN ORELLANA

Qué bueno. S~y en-—si, y mi hijano sale

‘arita conmipo porque ¢l miedo es queme .

~ fueran a arrestar. Su mama no le permite

cs.o.

()i{c._\»'.

Y mie du'filri porque - . :
[OV] Hi-hi- hicil.nos...
... ES mi Gnica hija:

Si. Hicimos tada la inve- Antes de traerte

yo aqui.-yo hago miinvestigacion.

[OV] Si.

Fvi:

MV1:

V1

MV1:

FV1:

MVI:

FVi:

MV ..

CEVIE

“CASE No. BA403082 -

10-1 Filed 05/26/16 Page 136 of 179 Page ID
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s ! TranseriptionsTranslatiosn)

mean, me being in -apartments, #'s only

been when [U1].

jOV] No. 1 already went to ask, okay?

And. and, and there’s no probleny.
Okay, th-

{INT] And I'my gonna be honest [I’M]"\x?:i'th

vou. §-even asked vour daughter. Okay?

I'm glad. Ye- so— yes. and right now my.

daughter is not going out with me for fear
ol me getling arrested.  Her mom doesn’t
allow her to do that.

Okay.

And.it hurts me because . . .

[OV] Weav—we did—

.she™s my only daughter.

Yes. ‘We did the invest— Before bringing -

vou here Ldo'my-investigation.

MVI: [OV] Yes.

- _',:f’dge- 46
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INTERFIEW QF JUAN ORELLANA

FVI:

MV
FvVi:
MV1:

FV1:

No e traigo ag- ag- a ti aqui sin yo saber

lo gue estd pasando.
Gracias por investigar. . . .
;Okey?

... Yo le agradezco.

Y...y... ¥ Yo no sé qué paso. como te dije,

- No... Alge estd *rompido.- Algo pasé

MV1:

Fvi:

tienda? (T0 la *mandastes @ la tienda?

MVI:

que... Como-te dije, es Ta primera vez.

¢Okey? ;Quién fue la... g~ ch, de quién

Jue fa idea que fu- fuera Ja sefora a la

No, ella salio. Me... Que queria hablar

-para la familia ahi en... en El Salvador.

Fue.a [UTY....

FV1:

[INT] ¢Fue a comprar tarjetas para llamar

E porteléfono?

PEOPLE v JUAN ORELLANA

FV1:

MV

]‘?.\fl :

MV

FV1:

MV1:

FV]:

MV1:

FVI:

CASE No. RAH03082

0004131

[Transeription/Transiation]

Fdon’tbring vou he- he—you herewithout

me knowing what's going on.

Thank vou for investigating. .. .

Okay?
... Ihank youforit,

And, and, and ‘1 don’t know what

‘happened, like 1 told you. I's not—

Something is breakened [sic]. Something -

happened thai— Like [ said; this-1s the

first time.
Yes,

Okay? Who was the-~ wh~ uh. whosc

idea was it to have the lady g-go to the

storc? Did vou send her to the store?

No. she went oul.  1-— She said she

wanted to call ‘the family in..-in Bl

Satvador. She went to [Ul] —

TINT] She:went to buy phone cards?

Page 47
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INTERVIEW OF SUAN ORELLANA

MV
FVI:
MV

FVI:

MV,

FVI:

MV

. dado a ella-pa’ que compre sus cositas. .. ®

FVvi:

Si.
Hasta la nifia sabia eso.

Oh. si. ella.. e~ Como le dije...

[INT] jEsa nifia es muy vival Eliaove... -

[LAUGHTER]

Si. -Otras veees se va con ella v ahi le

compra ella cositas porque ella g

‘Uh-huh.,

Sus pinturas ¥ d= Yo también la...y le he

.

Pero en esta vez no sé..como le.dige, qué.

paso que ahora no fue con... con ella.

¢Como...? “O- okey, y mi otra pregunta =~ FV1:
cs: okey, la ¥tocastes con el dedo en'la - .

cvaginas e mevis- le movistes ¢l

calzoncillo: gokey? Ellate'empujé. Y140

PEOPLE v, JUAN.ORELLANA -

*dijistes” que era cosa ‘del momento,’

(okey? (Qué fue el impulso que te hizo...

1T CASE No. BA403082

10-1 Filed 05/26/16: Page 138 of 179 Page ID
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[Transeription/Translation]

Yes.
Ewven the girl knew that,
Oh. yeah, she— ¢--Like 1 said-~

[INT]  That girl is very sharp! She

hears— [LAUGHTER]

Yeah. Seme other times she goes with her

and she buys her litile things because she

“.'__
tih-huh.

Likc' litllL_"',paints JALSO: little makeup]

“and d- And 1 als— I've also given her

~some money te buy little stuff, But this

time

happened that she didn™t go with... with

-her this time.

How—? O-okay. and my other question

- st okay, youtouched her with your finger

in her vagina; you mo-moved her panties,

okay? She pushed:you. And you said that

it was just some thing of the moment,

okay? What was the impulse that made

Paga 48
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INTERVIEW. OF JUAN ORELLANA

M '\’:l :

Fvi1:

MVI:

F¥1:

aqui y la *allastes, clla sintid tu pene -

PEOPLE v. JUAN ORELLANA

"Buc_;m, dcja.\fcr... deja hacer o+ sexo
oral™?  ;Qué fue lo qL.lL: JpRE eﬂ-céos
sepundos que... que dijo. “Quieres hacer
eso”. ;Lra pbrc;uc._ “Pe una vez. Yale
hice esa. Deja hacerlo™. o par qué? 0
fue algo que la nifid otra vez hizo. o se... 0
se levantd el vestido o qué fue 1o qub

paso?

No, ellase levanto el vestido-perojugando

en la cama, ella asi nomas. si. . .

[OV] (Sola?
... Pero no, yo... yo impulsivamente. In
mimente digo'yo, “Es mi s~ mi ahijada y

no puedo hacer esias cosas™. si.

Pero... pero... pero t- pero-te hizo sentir
sexualmente,” ¢verdad? - ;Te excitd

sexualmente? ;Sabes por qué sé? Porque

la nifia me dijo que-cuando la *sentastes’

dure. No le entré pero si lo sintid duro,

]’\":IV] : .

FV]:

MVI:

10-1 Filed 05/26/16 Page 139 of 179 Page ID

0004133

[Franscription/Translution]

vou... “Well let’s see... le’s do s oral

sex™? What “happened  during those

sceonds that... that you said. “You wanna -

do.that” Was it bccauée: “Let’s do it
already. 1 already did that thing 1o her.

Let me do it or what?  Or was 1t

something that the girl did again. or did-
she— or-did she Lift her dress or what

~happened?
No. she lified her-dress ‘but she was
‘plaving on the bed. Just like, you know.

' Ycah. .

1OV] By hérself?

... But no, 1... 1 [did it] iin:pu'isivcly. In

my. mind 1 -say. “She’s my s— my

-goddaughter and | can’t do these things.”

- yeah. .

S FYIL

asi queeso guiere deeir que fo... porque -

" CASE No. BA4U3082

But, but, but d- but: she made you feel

sexually, tight? Did shc arouse you

sexually?

Becausc the gir] told me that when you sat -
her here and rubbed her, she felt that your

" :penis was hard. Itdidn’t penctrate herbut

she fel{ that it was hard. so that means thait

Page 49
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Yau know why 1 know?.
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INTERVIENW OF JUAN - ORELLANA -

lo.. lo tenias... jerecto? ¢ Asi se dice en

- espaiiol?
MVI: Si Ul - MVI:

FV1: [OV] Lo tenias erecto. Y, \ y cuando = FVI:
una persona se... s¢-ca- jLna persona! Un
hombre se le... se... se pone el pene erecto
-quiém _dcciz‘ gue se smbio scx-uulmcnicv

atraido.

MV1: Bi. pero enla mente uno sabe que es una - MV1:
nifia y no puede hacer n—un dano. Y vo...

Fvi: Okey. - o - . FVL

MV No. MV

FVIL: No sabes 1o afutado [sic’i_qué eres qué no - Fvi:

se e ocurrid meter el pene erecto adentro .

de clia.

M_\"l: ;’_\"0..'.[GIGGLING]_...».\’n ségqueesuna  MVI:

nifia [UI] no puede...

FV1: Okey. S FVI:

- PEOPLE v. JUAN ORELLANA - CASE.No. BA#03082

the

000134

[Transeription/Transiation]

because -1t was, ., greet? 1s-that

how you say itin Spartish?

1OVY You had it erect. And, and. and

when a person gets...get’s ho- A persen!
A man gels... gets.-get's his penis cerect,

that means that-he felt sexually attracted.

'

Yeah, but in-one’s mind, one knows that

“she’s a gir] and one can’t do n- some

harm. And I—

.Okay.

No.

You dont.know how futunate |[sic] yoeu
are that it didn’t cccur-to you o put your

erect penis inside her.

No ... [GIGGLING] .. .1 know shc's a |

“gir] [UI] can’t—

Okay.
Page 30
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INTERVIEW OF JUAN ORELLANA

MVI1: Osea, pasaron Jarazon cuan—porque esto.  MV]

FV1;

MVI:

FV1:
MV1:
FVI:

MV]:

"PEQPLE v. JUAN ORELLANA

Y tuego cuandoe la sentaste aqui vy la

*abrazastes, te ta *tallasies, lo tnico gue -

se lasimé ——y no fue gran cosa—, 1c...
Cuando te *deshicites el cierre para
sacarte el pene, el cierre Ja... Je... Je raspi
un poquito.  Pero eso no es,.. esa parie

no... mo fue intencional. Eso nomaés fue tu

excitacion-que la.agarrastes'y ka *pusistes

U

FOV] 81, la abracé y-eso es lo Gnico. No,

pero no, o n-
[OV] Okey.
[u1j.

[OV] ¢Lowvas a volver ahacer?

No . .. [GIGGLE] ... No. Yo sé que

cudntos riesgos de lo gue pueda eso

pasarme a mi; las consecuencias, y no...
jamas va. ch... “Toy una -persona de

cuarenta y seis afios. Yo reconozeo de

FVI:

MV [OV] Yes. T hugged her and that’s all.

Fv1:

MV1:
FVI1:

MVI:

- CASE No. BA403082

¢004135

[Transcription’Transtation]

1 mean, they, the reason. came through

when- becausc of this,

And then when you sat her here and
hugged her, you rubbed her against you;

the only thing that hurt her—and i wasn’t

much—you... When you -unmade |sic]

your zipper to take out your penis, the. the,

the zipper scratched her just a litle bit. -

But that’s not— that.part wasn’(... wasn’t

‘intentional. That was just because of your.

exeilement [ALSO: arousal], that you

“grabbed her and put her{Ul].

No, butne, | d-

{OV] Okay.

1YL

[OVY} Are you gbnna do it again?-

No. . {GIGGLE] . ... No. T know how
‘many risks:thereare of what can happen to
me for that {sic]. the consequences. and 1.

“don't— 'l never more. uh—1"1m 46 years

old. _Irecogﬁiie.thal 1 sh—1shouldn’t do

O Page’sI -
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INTERVIEN OF JUAN ORELLANA

FV1:

MVI:

FVI:

M A%
vl

MV1:

PEOPLE Y. JUAN-ORELLANA -

que i~ no dehe de hacer eso. Y tengo una

nifia; tengo que darle un ejemplo.

(Qué tal que 11 tienes una niecta ~—10 ya

“tiene” una nifia— y alguien e hicicra ese

a-cila?

No ... |GIGGLE]. .. Yo sé que, como le

dije, "Compadre...” Lareaceidn es de una
persona proteger a los nifio’, a sus propios

hijas, si.

[OV] Okev. Y.. y..y de curiosidad,

sokey? Th sabes lo que paso. jokey?

Cuando. la mamé te habld, yo sé que
estaba enojadisimacy te acusd. . ;Para que
te *negasies con-clla?

;Con la comadre?

St

Notnas e dije.que vo me ofreciaa llevarla

-1t "unde el doctor para demostrarle que vo

no iehabia hecho dafio. Eso es lo tnico

- que yo le dije:

Fv1:

MV1:

FVI:

curiosity, okay?

10-1 Filed 05/26/16 Page 142 of 179 Page ID

000436

[Transcription/Transiation]

that. And 1 have a girl [of my own]: ]

have 1o set an example for her.

What if you had a granddaughter—you

alcady have a daughter-—and someone -

did ihis to her?

No ... [GIGGLE] ... 1Iknow that. like |
told him. “Compedre...”
reaction is 1o protect the children. their

own children, yeah.

[OV] Okay. And, and, and out-of

- happened, okay? When hermom spoke to

MV

FV1:

MV

“CASE ‘No..BA403082

wvou, 1 know she was really, really angry

and she accused you. Why did you refuse

to [sic] with her?
With her mother?
Yes.

T only told her that I was offering totake

her to the doctor so that T could prove to

her that | hadn’t harmed her, That’s afl'}

told her..

Page 52
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INTERVIEW OF JUAN ORELLANA

Vi

MV

FVI:

MV

Okey, o0 pensaste que ella (o estaba
acusando de. de poner el pene dentro de la

vagina?

Eso fue lo gque yvo m- me...

[INT] Ella dijo que... que te dije que
dijo que... gue fa habias {ocada. La
locaste —; okey?— ahi donde no dehes de

iocarla,

Lo Unico qué me. dijo, ~*usté la vielo,

compadre, ;Le hizo-algo 0'no?”

FV1:

MVI1:

FVi:

MV

FVI:

MV

PEOPLE v.. JUAN ORELLANA

{OR! Okey, [L1].
Eso... eso fue loquea mime...

[INT] (Y nos—vno ¢l *aclarastes?

No'leaclaré. ' Mi esposa...

[INTL . De _lodos modos sc hubiera

enojado, ;okey?

Mi esposa.cayd en ch en... en unestado

FVI:

MV1:

FVI:

MV

FV1:
M\"l:

FV1:

- clarity for her?

MV

FVI:

MV1:

. CASE No. :BA403087

10-1 Filed 05/26/16 Page 143 of 179 Page ID

000837

 [Transeription/Translation}

Okay. did vou ihink she was accusing you

of, of putting your penis in her vagina?
That swhat T m-T1...

['!NT]' She said that... that she told you
that she told vou {sic] that... that you had
touched her. You touched-—okay?-—-in

that place where you shouldn't touch her.

All she said 10 me was, “You raped her.

compadre. Did you do anything to her or ||

nm‘?_" _ .
Oh! Okay. |U1].
That’s... that's whal she told m— -

f'iN’i‘] ©And you didn't s~ you didn’t

1 didn’telarify. My wife—

[INT] She would have been mad anyway,

okay?

i

Ny wife fell into ch- into... inlo.a state of . |

Lage 53
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INTERVIEW OF JUAN ORELLANA

de... de...de los nérvios. quela tuve que
Hevar a la.. acd a fa clinica porque . ..

FV1: [OV] Y..ysésincera. ;Le *dijistes . . .

MV1: ... somos compadres.

FVI: [ e, ledijiste atus.., tus... a tuesposa la

verdad?
MV1: Si. vo le dije gue no la habia tocado asi

como ella dice que la violé. No.

[NO VERBAL ACTIVITY]:

FVI: {Ulfaiu esposa. Lucgo UL} Am... okey,

a.pero le dijiste a tu'esposa queno fue de.

violar? Porque no fue.

MVI1: No. Yole dijeanii ésposa que no.

FV1: Okey. Y n-ynofucdeviolar. ;Perosile
*dijistes que la *locastes? ¢ Para aclara-
cla-aclararle a clla?

Que tocarla. yo no le dije. - Sila tuve

chifiada pero no ie dije que o la..,

PEOPLE v. JUAN ORELLANA

CASE No. BA403082 -

G204138

+f. 7'mn.s'cripfionfif_'rz_mslaa‘i(m 7

of-— from her nerves, so | had to take her

to... over {o the clinic because . ..

"FV1
Ter ...
MVT: | we're compadies.

VI .. did, did you tell them, your... your...

did you tell your wife the truth?

MV1:

the way she says that 1 raped her. No..

INO VERBAL ACTIVITY]

FvVi:
did vou tell your wife that it wasn’
raping? Because it wasn’t.

M__\"l: No. I told my wile no.

FV1: Okay. Andd it w—and it wasn’t Taping.

BLII)OU told: her 111'11}m1 touchcd het? To

clarif- ciageclamy.ll for her?:

MV1: About touching her. Fdidn’ttel} her. 1did

. have her chinadebut Edidn’tiell her that

Page 54
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[OV] And. and be honest. Did you tell

Yes. I 1old her that 1 hadn’t touched her

[UI] vour wife, Then [UT]. Um. okéy‘.’. but
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PEOPLE v. JUAN ORELLANA

tados modos 1o tengo que mandar al fiscal

pero... Si...sf... ¥ no... y:soy honesta; voy
a-poner que si #cooperastes: porgue no te
*portastes mal. y vo le lengo que mandar

al fiscal el... esto y ¢l va a ver que... Eso...

620129

[Transeription/Trurslation]

 Phad—-

FINT] What does ehifiadu mean?

Like when you take a baby and put him on

~your lap.

No, you didn’t have her chineada, You |

had her moere. than chineada

[LAUGHTER] ..

That's all 1 told her, but I can talk to her..

with {ull honestly becaus—

[INT] 1f you guys want to survive this

and. and you're gonna conlinue -as a

couple, you have to be honest with your

wifc. Because—

#:281
INTERVIEW OF JUAN ORELLANA
FVi: {INT] ;Qué es chifiada? Fvil:
MVI: Como agarrar un bebé y fo pone en fas  MV1:
picrnas.
FVi: No. no la *tuvias chineada. Tenfas mas FVI
que chineada ... . [LAUGHTER]
MV1: Eso es la tnico que e dije, pero yo le - MVI:
pucdo.hablar a ela con *lodo sinceridad
porg-
TVI: [INT] Siustedes quicren sobrevivir esto  FVI:
¥. Y van a seguir como pareja le tienes que:
- ser SiNeero a L esposa. Porque...
MV1: Claro. . MV]:
FY1: Porque ella te va.. le va... Is— de eso. FVI:

Of course.

Because she’s gonna:.. she’s gonma—- Sh-

regarding this, 1 have to send it .10'!]1}0

" DA anyways but— Yeah— yeah— and

o dont--and I'll be honest; 'm gonna put

CASE No,"BA403082

here ‘that vou -cooperated because vou -

didn’t behavebadly, and 1 have to send the

" PageSs
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UNTERVIEN OF JUAN-ORELLANA

MYV1:

FVI:

fokey?

ninguna | felonia.

50 eslo que nos... nos easeiia que no eres
mentiroso, cuando cmpiezan @ usar
nombres diferentes.

Tus si...

[INT}]  Todo es- todo estd bien. No

{lenes... nomas tienes una... lisa s las

conviceiones'y se... se escribe casi i_guz:l.,
jokey? Arrest@s tienes tres, de Ieloﬁias.
Pero -convicciones. dondc
*dijieron que sf eres culpable, no tienes
Nomz'ls. tiencs .cI
niisdemeanor. AAsi 'que. no tienes. Na

tienes nada aqui de juveniles. Nunca te

han artestado juveniles; no [UI]. * No

MV1:

F¥V1:

PEQPLE v. JUAN-ORELLANA -

tienes ningin ticked.  Dice 00,

Si, o, no tengo ticket.

JOkey? Uh.. uk.. Expired. No tiene--no

estds en probacion. Tienes una probacidn

sabemos:que... Yo veo esoantes dehablar
contigo. . Si fue— si fueras un... otra clase

de persona yo no estuvieras hablando

MVI:

RV

MV1:

VI

que - estd expirada. - ;Okey?. Asi que

L CASE No BAI03082.

0004140

[Transcription/Translation]

D.A. the—this, and he’s gonna sec thal—
That's... that's what... what shows us that®
you're not-a lar, when they start using

different names.
Yeah...

HNTY .11'5 all - it’s all fine. You don’t;

“have-— you only have one— That oneis

for the Jmoral] convictions and it... it’s

spelled alimost the same, okay? Arrests,

-you have three. For felonies. okay? But

[moral] ccnviétioné, where they said that
you're actually puilty, 'you d()ﬁ"'i lla\f'éﬁéin)i
i‘clény. Youonly have the msparum;;ou. -
So vou _don"‘{ have _an):’; ‘)’c'ui.dcm"t.'have
anything here L_IndCl'.jll\’Cn:ﬂE:S. You were
never amested .ju\feuiics {sicl: no iUl'i.

You don't have any TICKET. 1t says (0.

Yes, no, T don™{-have no TICKET. -

‘Okay? Ul Ull.. EXPIRED. . You have' ]

Ho— you're not on probation. You have
one probation that’s been expired. Okay?-

So we know— I look at this before talking

o you. If youw-if you were a... another .

kind-of person, I wouldn’t be 1alking 1o y—

o Page 56
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INTERVIEW OF JUAN ()RE:.’LLAL’\"A

MVI:

LAY

MV1:

Que bueno, le apradezeo, gverdad? Que

lo que me esta diciendo pues cs algo muy

[OV] Um-hum.

... muy bien, pues si. porque una persona -

que... trabajado derechamenle, como dice,

FV1:

MVI:

FVI:

MV

PEOPLE'v. JUAN ORELLANA

antos afios ., .
Um-hum.

..o ypara mi es unrespeto, porque Wia

persona que invesliga y.. cse es su

trabajo. yo enticnde.

Eh, nunca vas a escalar eso. Nunca vas a -

violara. una nifa. ¢ Verdad que [UI}?

{OV] No. No ... GIGGLE]

MVE:

FVI1:

MWL .

- FVI1:

MVIL: ...

FV1:

21N
"i expression Lo escalaie™ using the Spanish word escelar, i

10-1 Filed 05/26/16 Page 147 of 179 Page ID

00441

ATranscription/Translation]

to vou this way.

m glad. 1 really wamna thank vou, you

know, “Causc what you're telling me is

something very ...
{OVY Um-hum.

. very good. yeah, because a-person

who-—working honestly, like vou said, for

S0 many years ., ..

Um-hum.

because someone who investigaies and...

that™s your job, | understand.

Uh,-you're never. gonna climb? ihat up.

Youw're.never going to rape a.girl. An |

right to say that [U177?

The speaker is, inaccurately transfating the

i afalsecognale (nword which-is spelled similarly or with

i like seund 1o :that -of the. source language bul has a i

i different and distinct ineaning in the target language)

MVIL;

CCASE No. BA403082

[OV] No. No ... [GIGGLE]

JLage, 57
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and to me, that deserves tespect
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I'vi:

MV1:

FV1:

MV1:

Fvi:

MVI:

' FVI:

MV1:.
FV1:
M\’]:.
F\’.]:
M\’]:

FV1:

“PEOPLE v, JUAN ORELLANA

Okey.
Nao.

¢No vas a volver a tocar a una nifia con tu

dedoen lavagina otra vez?

Yo s¢ que no.

i No o vas a hacer otra vez?
No. Nunca.

[OV} Okev. ¢No vas a hacer una nifia

sexo oral otra vez?
Nunca.

Nunca. ¢No lo vasa...?

[OV] No. .

¢No'lowvas a-hacer otra vez?

No. Yo-sé... a mi edad yo no puedo...

[INT]  Esa fue-la Gltima vez: -No hay

olras. jverdad?

10-1 Filed 05/26/16
#:284

FVi:

MV1:

V1

MVI1:
TVl

MVI:

Fvl:

"MV

EVE:

MV1:

F¥1:

MV

CFVI

" CASE No. BA403082 . -

Page 148 of 179 Page ID
00442

[Transeription/Trans! ation]
Okay.
No.

You're nol-gonna touch a girl again with

‘your [inger in her vagina?

I know I won™t.
You're not gonna do it again?

No. Never,

[OV] .Okay. You're not ponna give oral

sex lo a girl again?
Never.

Never, - Are vou gonna—?

{OV] No.

You're not gonna do it again?.

No. ]'know— atmy age | canit...

HINT] That was the last time. There’sno -

_others, right?

" Page 58
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MVI: No.no se #repitira. _ ' MV1

FVI: Novoya.n-n-n-nome vaall- Hegar  FVI:
un reporte en-dos semanas de otra nifia
que aparece. lisa cs la Unica... la Gnica
.vcz que haz.. que es.. Porque voy a
_manda ch. I-lo vay 4 cerrar de esta
manera. -Esa es la Onica ver que le has

hecho a~ s- 5= sexo oral a una nifa. Fs .

1odo,

MV1: Okey. Y nohay segunda... segunda vez.  MVI:

FVI: | [OV} ‘No hay.ninguna. - - FV1:
MV Ninguﬁa mas.- No. : MV1
FVI:. Okey. Nomas esta, - FVYI:

MV1: Si.eslo Gnico que ha pasado, - MV
FV1: Andale pues. Okey. Te apgradeso [sic]  FVE:
que seas sincero conmigo. Am... v esto es

ques—ch. st si vas a ir 2 Ja carcel ahora

Cporgue lengo’ gque s pres- 1enga - que

PEOPLE s. JUAN-ORELLANA .CASE No. BA403082 |

10-1° Filed 05/26/16 Page 149 of 179 Page ID

¢00143

[TranseriptionfTransiation]

o No, it won™t happen again.

I'm not going to—-1, . 1. I'm not gonna

g~get areporl in two weeks about another
airl that appears [sic]. That’s the only...
the only time you have-— that-— Becanse

I'm gonna send— uh, I'm gonna close it

this way. That’s the only time you've

done t— o~o—oral sex ona girl. That'sall.

Okay. And there’s no second... second

time.

[OV] There's none.

. Noather, No.

Okay. Ouly this one.

Yes. thai's the only thing that has

happened.

All right then, Okay. Twanna thank you _

for being honést-with me. .Um, and this is

what's gonna happen: when... ub, they're

gonna - uh. yoil.., you are going 1o go to

jail now because Thave to pres— 1 have 1o

‘Fage 39
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 INTERVIEW OF JUAN ORELLANA

presentar el caso con el fiscal, jokey? Si
quieres. cuanco Hegues a la casa [Fumale a

10 esposa. 081 quieres yo le puedo Hamar

‘yyo [Ul]. ;Quieres que le diga? ;N-ole

quieres decir ti?

Se... se.. se va a poner en shock ella.

Trabaja encerrada: no cstaen la casa y...

Y.

FVI:
MVI:
FVI:

MVT:

[INT] ¢Lintons como se va a dar cuenta?
Eso es lo que yono quisiera, que...

[INT} ;Cdmo le hablas ti. normalmente?

Normalmente ella me llama alas nueve de

- la noche; hablamos. Porque ella trabaja

FVI1:

MV

PEOPLE v. JUAN ORELLANA

encerrada ...

&Y no te ha hablado? ;Quieres que yo'le

hable? -

JFUsté le... le puede entender? ;O le-

MVE;

FV1:

MV1:

FVl:

MVI1:

¥V1:

MVT:

habloyo nomas, sélo pa’ decirle queestoy

detenido y quevoy.a salir mafiana?’

CASE - No.: BA403082

Coo144

| [Transcription’Traislation]

presentthe case o the DAL Okay? Hyou -

want, when vou arrive to the house Isic]

cadl your wife, or if vou want me to, 1 can

call myself ['.LH_J; Do you want me to tell

her?  N— or do you want to tell her

vourself?

She... she... shes gonna be in shoek. She

- warks locked up in a place; she's notiat

home and... and...
IINT] Then how is she gonna know?
That’s what | wouldn’t want, to—

[.]NT] . How do vou call her, normally?

Normally, she calls me at 9:00 PM; we |
talk. “Cause she works locked up in a

place and-—-

And she hasn’t-called you? Do vou want

me to call her?

Can you... can you understand her/it

TURJ? -Or shall 1 just call her, just totell -
her that I"ve been detained and I'm gmufa'g' :

petout in the moming? -

‘P;.;fr'gcﬁ()

Pet. App.J 137
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INTERVIEW -OF JUAN ORELLANA

FV1;
MV

FV1:

M¥1]:

FVI:

MV1:

FV]:

Yeali,

Para que no se..,

[INT] No vas a salir mafiana antes que
vayas con cl fiscal. No vas a llegar al
fiscal... Ahor- ;Mafiana es jueves?

Si.

Viernes.

Oh. el viernes.

El po-- ¢l viernes e vas a presentar en Ja

corte. Deja... "Pérame. Y te voy a poner

en speaker —; okey?— para.., ¢ Cudl es-el

numerag? 7Oh! - “No va -a’ conocer el

Sondmerd. ,T0 crees que Jo.. que o

M\:.«'_l:

| PEOPLE v, JUAN ORELLANA

Jevante?

No sé si-el teléfono dela... delcelular mio

lo... (lo tiene acé? No.

FV1:
MVI:

F¥1:

MV
F¥1:

M¥1:

FVI:

10-1 Filed 05/26/16 Page 151 of 179 Page ID
#:287

000145

[Transcription/Translation]
YEAH,
Just sa that she won 't

[INT]
tomorrow, before you go with the DA,
Toda~-Is tomorrow Thursday?
Yes.

Friday.

Oh. on Friday.

Onp-~ You're gonna go to courton Friday, '

Let— Hold on. Fm gonna put you on

speaker  —okay?—to... What's l.ii_c..;

number? Oh! She's not gonna know the

- number. Do youthink she... she’s gonna

P3T I
© i expression “1o pick up the phone™ which in ‘Spanish .|

{ conveys .only .thc image of lifiing, as oppose to '}
i answering, : ' :

MV1:

~ CASE:No, BA403082

il it

the speaker venders a literal translation of the

1 don‘_l_éknow if the phone:ofl the-— il hu’_ :

cell-phone is— do you have it here? No.

Pet. App. J 138

You're not gonna gel out.

You're not gonna make it to. the D.A—
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EVIL: jAh quél Okey, un momento.. Me caes © |

#:288

INTERVIEW OF JUAN ORELLANA

FVI: De-dejaversilocontesta de esta manera.  FV1:
Ojald. Aver siiquic— ¢ Cual es el teléfono
de clia? '

MV 3:23... No. no recuerdo sil... 85— MV1:

FVI: 3-23. FVI:

MVI: 8-96... _ ' MV1:

10-1 Filed 05/26/16 Page 152 of 179 Page ID

00146

[Transcription/Translation]

L-let me see if she answers it this way. ]

hope so. Let’s see if she wants— What's

her phone number?

3-2-32.. No. 1 don't remember her— 8§ s—

[BEEPS] ' . . [BEEPS]
MVYI: Y hasta se me ha alvidado (U], ~ MVI: TI've even forgotien [Ul].

FV1I: Has de cuenta .que lo estas -marcandoi, FV1: Pretend vou're dialing it voursell right

ahorita porque, /st lo marcas t0°si puedes?

MV1: No, no. Que lo trajeran ¢l teléfono para MV
verlo, porque ya se-me ha olvidado de
meimoria.

FVI: Okey. | FVI:

MV1: Hasta coneso. conla agendaunolopone. MV

V1

bienun poquito. ; eh?

PEOPLE v. JUAN ORELLANA L LCASE No, BA403082 -

nowbecause, i yon dial it are you able 1o?

-

No, no. I they brought the phane here to

look at it. because 1 have forpotten from

memory.
Okay.

Bven there, ope dials it from the’

phonebook.

‘Come:on! Okay, just-amoment. 1kind of

- like yvou a littie bit, huh?

Page 62
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INTERTIEIV OF ./UA:'\" ORELLANA
M\’]:' Gracias.
[F¥1] OFF CAMI",R.Ai] _

¥V1: Hev. .can 1 have -his ecell JUf] phone,

pleuse? -

F¥2: Yeah

CMV2: [OV] Teuh, oi\uy

FV1: Thank vou!... [LAUGHTER]

NO VERBAL ACTIVITY]

[DISTANT VOICES IN THE BAC [\(JR()UNI)

UNINTELLIGIBLE]

|FVIBACK ON-CAMERA]

FV1: | 5¢ sincero conmigo, Lso es parte de la
terapia wg,'sabes‘?—----m;aizdn vayas. De..,
de-que... que admitas tu culpa y...

de ahora en adelante vas a i_uu:crfeso_. Y lo

*hicistes (}_b\-fiﬂ:ijﬂiQ con la... con laotra.

- Dile... dile pacificamenie.

vo le-explique? -

PEOPLE¥: JUAN ORELLANA

v de a-

Quieres que

CHSE No. BA403082

GJOi’“?

i 'I}'ansc:ri.pi‘ fon/Transtation]
MVI1: Thank vou
|l""\_/] OFYF CAMERA]

FV1: Hev, can1iave s CeLL jUI} PHONE,

PLEASE?

FV2 YEAH

MV2: {OV] YEAN, OKAY. -

FVI: Tuank vou! .. [LAUGHTER]

NG VERBAL ACTIVITY]

[DISTANT VOICES IN THE BACKGRCQUND:

UNINTELLIGIBLE] S

[FV] BACK ON CAMERA]

Fvi: Be honest with me. Tha's parE of the

;-ﬂlcrup.)ﬁ‘,' you know, whenever you go.

To.. to... to admit youl l.luh and, dnd

fxom n- fromy now on you re Eonm do
}m{ And )ou obv 10uslv did it with the...

tell her-

with the olhu one. '-':I'el_l her...

peacefully. Do you want me to explain jt

. 1o-her?

Page 63
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INTERVIEW QF AN ORELIANA

MVI:
FVI:
MVI:
At
MVI:

FvI:

A ver si contesta ahorits.

Yo se como explicarie.

Trabaja hasta las ocho de la noche.
Oh.

Ald, mi amor. ;Comoesta?

Di- dile que-voy a hablar contigo. Yo'le -

explice a ellu. y... ¥ (0 me vas a-oir.

MVI:

FV3:

SI. .. Si, esto- estoy aca en'la... No se

vaya a asuslar, mi-amor. Lste..

[FAINT ¥OICE COMING FROM TIIE

~ PHONE]... Ay, juan!

RARY

iOy.no, no, yo le digo! . . ;Sefora? ;..

- .Sefora? No, no se preocupe. Esta bien.

" Departamento de Policia de Los Angeles, -

CPEOPLE: . JUAN GRELLANA

Say... -say el detective Hernandez del

de laSeceion de Rampart . . . Al estoy...

estamos hablando con su esposo. - Aqui

eslden laestacion. Am... (*Usté sabe por

gué-lo anddbamos buscande? . . . (le..

10-1 Filed 05/26/16 Page 154 of 179 Page ID
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MVY:

CFVI:

MVI:

.l_*‘\"l:

MVE:

- FVTL

MVI:

Fv3:

FV 1:

000148

[Transcription/Translation].-
Let’s see il she answers n()w..'
Fknow hong 19 explain it 1.0 Ter,
She {\."nrks Lln}il about é:OO .PM..
Oh:
Hello, my 10\.-’;:. l--iov.: are ypu? :
Te-1¢l] her that I'm gonna talk to j{uu. ._l’l.l
explain (o her, ;‘md...'apd yoﬁ'rc gmma.bc_

listening.

Yes . .. Yes, I'm... T'm here at the-—

Don’t be scared. my love. - Uh... -

[FAINT VOICE COMING FROM THE
PHONE] ... . Oh. Juan!

Oy! No. no, I"ll tell her! ... Maam? ...

. Ma’am? - No, don’t worry. He's okay.

* CASE No. BA403052

Pm... 'm deteetive Hernandez fiony the
Los .A'n'g.el.es Police:Department, Rampart
Scclidn_ . Uh, I'i— we're talking to
your husband. He's here at the station.

Uni. do you kno;,\’. wh}; we were looking -

for him? . .. Did... did... did he comment

Peage 64
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INTERVIEW OF JUAN. ORELLA NA

MV1: .

FV1 :.

MV

FVI:

fe... le-hize un comentario? (e *hicistes

comcntario?

Okey.. Li-cl comentario fue de que ¢

habia tocado a... a su... (cdmo se dice?
Ahijada.
A su ahijada.  ;Okey? No la violo

sexualmente, pero lo que si-hizo-es que si

le tocd *quen el... con el dedoen fa vagina

¥ sk st le hizo sexa oral ala nifa.

PEOPI,

E v, JUAN ORELLANA

¢Okey?  Pero graciss... Dejes— -pero
gracias a Dios que no o - lastimd
fisicamente. ;okey? Eh. lo que le estoy

explicando a su esposo. que si fue av-- si

fuera sido una violacion donde le pone el -

pene adenire de la vaging, esa seria una

cosa extremera~ exiremadamente seria,

Ella tocd. le hizo sexo oral;ne lastimé a
fa nifia fisicamente, gokey? Sivaairald

carcel ahora. Elcaso scvaapresentar con

el fiscal el viernes.pero le quiero decir que

su esposo fue muy sineero, no tiene
antecede—uniceedentes:.es... lo tnico que

¢l tienc... ¢ Ella sabe de la de-eso?

10-1 Filed 05/26/16 Page 155 of 179 Page ID
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MY1:

FvI:

MV1:

FVI:

: Ok.ay‘? But thank— Let— but thank God

~-extremely serious thing. He touched her,

CASE No. BA403082

have a rec-arecord: he’s

CO0149

[ TranscriptionTransiation]

anything 1o you? Did vou comment |

anything 10 her?

Yes. She knows.

Okay.. Th-the comment was that he was

touching his. . his— what is it called?
Goddaughter.

His goddaughter. Okay? e didn’t rape

her sexually but what he did was 1o touch,

her win—with'his fingeron her vagina and

he did... he did give oral sex to the girl.

he didn’t hurt her physically; ekay? Uh,

what I'm explaining to vour husband. that

if ivwas r~ il it had been a‘tape whete he

puis his penis in her vagina, that would .

have been an  extremery . {sicl... an

he gave her oral sex: he didn’t hurt the girl

“physically, okay? He will go to jail now:

The case is going 1o be presented with the.

D.A. on Friday but 1 want to tell youl that

your hushand was very.sincere, hie doesn™t

alt he has is—

Does she know about that thing?

Page 65
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INTERVIEW OF JUAN ORELLANA

MVI:

FVI:

Si. sabe todo clla.

El Gnice que tene es un arresto c- en

2001 de una violencia doméstica, pero lo

bajaron de felonfa a menoria [sic]..asi que

es lo tmico que tiene tu esposo. jokey?
oo Porque o hizo L Yoy, e @l Ll

Fue un momento de —ya hablamos de

“eso— estupidez.o Jo que sea, pero nunca

- MVI:

CFVE:

“lo ha hecho antes, que yo sepa, y dice gue

no-lo va a hacer otra vez, ;okey? Por

favor no se... no se ponga... ai- d- Se lo

" voy.a pasar para que ¢} le diga. U- usted

MV1:

[UI]que ser honesto con ella y decirle que

si.

Si. .. Midmor, 10 se... 110,.. N0 $e ponga

mal...

[NO VERBAL ACTIVITY]

FV1:

- M¥Y1:

FV1:

MVI:.

PEOPLE v, JUAN - QRELLANA

A ver.
Mi amor...
¢Lepuedes poner el speaker?

“Ta llorando.

moment of

t10-1 Filed 05/26/16 Page 156 of 179 Page ID

0004150

[Transeription/Transiation]
Yeah, she knows about cverything.

The only one he has Is an arrest i~in 2001
for a domestic vipiénce, but they lowered
it from felony o minory [sic], so lhal‘_s:a'lE
vour husband has, okay . . . Bccmisc-hc

did:it ... And, and, h-he—-. . . It was a

we already talked about

that—of stupidity or whatever, but he has

never done it before. as far as | know. and

he says that he's not gonna do it apain,. -
okay? Please don’t... don’t get— &~ d-

I'm gonna et you talk 40 him so he.can .

tell _\Efou Y ~you [Ul] to be honest with her

~and tell her yes . you did it].

MV1:

Yes. .. My love, don’t... don’t... don’t get

in'‘bad shape-— .

[NO VERBAL ACTIVITY]

FVI:

MV1:

CFVI

MV

L CASE ‘NoBA403082

Let me see.

My love...

Can you put it on speaker?

She's crying,

S f’agv {1
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INTERVIEW OQF JUAN QRELLANA

FV1:
MV

Fyvl:

MVT;

MV1;

FVI:

MV1:

Si..

“Ta llorando;

Diie, "Mira.',"’,_dife... LEHa necesita saber

‘Que... que:.. que G va a ser fuert- Dile que

silo *hicisles,

M hija. no, no se ponga mal. Iiste. yo voy

a salir. No... no sc ponga triste. Yo sé

que la voy a traer todas las veces. todos

los viernes al trabajo igual que mi...

 [INT} Que esle viernes no.

Y-este viernes no voy-a poder ir a tractla

coAy, ot Llos- vo lore.,

[INT] ;Alguien‘la puede recoper?

No Hore, m*hija . . . No Ilore, m‘h_ija”.'._.

Yo la quiero'mucho y yo sé, pero e=esto

~.sevaa solacionar, Ah..,

FV1:

PEOPLE %, JUAN-ORELIANA -

S¢ lionesto.con-ella y-dife lo que *hicistes.

Que la vas a dejar-en-duda v es *pior que

. le dejes en duda. -

FVT:

MVI;

FV1:

MVI:

Fvi:

MVI:

Fvi:

MV

FV1:

CASE No. BA403082. -

10-1 Filed 05/26/16 Page 157 of 179 Page ID
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[Transcription/Transiation]

11—

She’s erying.

Tellher, “Look...”, tell her—She needs 1o

know that. that, that vou’re going o be

stron— Tell her that you did it.

No, honey, don’{ get like that, Uh, I'm
gonna pel out. Don’t... don’t get sad. 1|

know I'm gonna be picking vou up from

~work every {ime. every Friday, from work -

just like my—

[INT] Not this Friday, tell her.

And this Friday I'm not gonna be able to

go get you . .. Oh. no! Cr—dontery..,

JINT] Can someone pick her up?

Don’tery, honey. .. Don’tery, honey.. ..
loveyou so much and Tknow, but th—this

is ponna get solyed. Uh—
Be henest with fier and tell her that you
did it. - *Cause you're gonna-leave her

wondering and it's worse to Jeave her with.

Pagc 677.
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INTERVIEW OF JUAN QRELLANA

FV3:

MV1:

FV3:

FV1:

MV1:

CEVI

MV1:

F¥VT:

PEQPLE v. JUAN ORELLANA -

ITHROUGH THE PHONE'S SPEAKER]
UL '

No. of abogado no he hecho nada, O sea.

o vino a hablar con-ella v, v ella tenia -

que hablar conmigo personal, fa detective:

Yeah.

[ THROUGH THI PHONE'S SPEAKER]

..

Tienes que ser sincere con ella. Dile lo

que *hicistes.

[OV] Si. fui y pagué. pero ne... no nada

de esto.

Tengo que cortar la llamada (U]

El viernes. Okey. Se va a cortar la

llamada., Ya..

[OV] " Eh. porque.. ’el._pu_-— &l po- el
151'(1p(35ii0 de esto fue de que... que fueras

a hacer [UT)],

MV1:

800452

[Transcription/Translation]

the doubt,

[THROUGH THE PHONI:'S SPEAKER]
U '

No. the attorney. T haven™t done anything.

I'mean, she didn’t come tatalk 1o herand,

and she needed to talk {o me personal

fsic]. the detective. YEASL

[ THROU GHTHE PHONE’S SPEAKER]

o,

FVI:

MV

FV1:

MV1:

FVL:

You have 1o be honest wilh_hcr. Tell her

what vou did.

[OV] ¥Yes. | went and paid. but not—

nothing about that.

[ have to cut the call [U1].

‘On Friday. _Okay. The call is ponna gef

«cut off. - All right.

C )\-’]_’ Uh. because— the pu-- the pu=the

purpose of this was“lor you lo... 10 go do

| CASE No. BA403082

(Ut

- Page 65 .
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INTERVIEW -OF SUAN ORELLANA

Co04i53

[Transcription/Transtation]

MV [OV] Para avisarle... pata avisarle de que  MV1: [OV ] Te let you know— 10 tell j-'du not
no... no lenga otro pena. Estoy... estoy to... not o worry no moere. P'm... I'm fine
bien acé. here.

FY1: Dile lo-que *hicistes. : F¥1: Tell her what you did.

MVI1: Si MVI1: Yes.

FV3: [THROUGHTHEPHONE'S SPEAKER]  FV3:  [THROUGH THE PHONE’S SPEAKER]}
- 15Y a*onde va a estar?! e And where are vou gonna be?! |

MV1: Es donde voy a estar, aqui en la estacion  MV1: This Iis where 'I.’z"lmgtvl'nlxa be, right here at
de policia, the police station,

“FV1: Dile digo... dile fo que *hicistes. f\c "FVI1: Tell-her 1say—tell her what youdid, Be

: sineero. ‘fonest. |

MV1: [OV] Hastael vierhc_s. _ MV1: {OV] Not until Friday.

FV3: [THROUGH THEPHONIE'S SPEAKER]  FV3: . [THROUGH THE PHONE'S SPEAKER]

Cun.s . ol ' :

MVI: Hasta el sabado. No sé. Viernes. c.rco‘.que s ‘MVY1: Uniil Satorday, 1 don’t know, | think

' voya i_f._.. estar en corte. Friday is when 'mgomna go... gonna be in
coutt.

FVL: Alfiscal.ajd. FVI: Tothe DAL uh-huh. -

| PEOPLE v. JUAN-ORELLANA . " CASE No. Bad03082 " Page 9
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#:296

ANTERVIEW OF JUAN ORELLANA

MVI: Al fiscal . .. Yeak ... Bueno ... Ahila
veo. No.., No s¢ vaya a-ponet grave.
m’hija. porque mire. usted trabajando ahi
con los patrones, ellos no saben qué esta
pasando.  Voy a tener que colgar y ahi
disculpe, mi amor.. .. Bue, pues.

FV1: i Porqué nole-quieres decir?

MV1: "Tate-"1a llorando ahi.

FV1: Pos'si, pero estd Herando porque piensa
que elia que es una injusticia. Dile la

- verdad. Para que [UI].

MV1: [OV] Si, miamor. Vaya, pues. Entonges
hiablamos asi. y no s¢ preceupe: “toy bien.
Bueno.

FV1: Lo *dejastes peor. ¢Porqué... por qué lo
*dcjastes peor?

MV1: No,ellamedice,* ;" ues qué puedo hacer?
Me voy atesignar entonces. Y agui —ine
dice— no puedo resistiresto”.

FV1: ;Eliapiensaquelo *hicisies?

RV

MV1:

10-1 Filed 05/26/16 Page 160 of 179 Page ID

000154

[Transeription/Transiation]

TotheD.A.. .. YEAH . .. Allright. .. 'y

seewvou there, Don't... don’t you get sick,

FV1:
MV1:

FV1:

honey, because look, with you working
there with the bosses, they don’t know
what's going on. I'm gonna have 1o hang
up. And F'm sorry, my fove. .. BYEthen.
Why don’t you want fo tell her?

She'sit- she’s erying there.

Yeah, but she’s erying because she thinks

. this’is an injustice. Tell her the trmh. So.

MV1:

F¥v1:

MV1:

i CASE No. BA403082.

that [UT].

[OV] Yes. my love. All sight then. So |-

we™ [ alk later, and don*t worry: 'm {ine.

All right.

You left it in worse shape. Why... why

did you leave in worse shape?

No. she’s telling me, “Well, what can |
da? I'm gonna resign ‘to it then. “And

here

she says—I can™t resist this.”™

“Does she 1Hirk you did-it?

-Page 70
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INTERVIEW OF JUAN ORELLANA

MV1:

FVI:

PEGPLE v, JUAN ORELLANA

No, elfa me dice. “Si... si pasaron las
cosas. la ‘investigacion...” Le digo vo,

“*orita estoy acd con la detectivey...”

TINT] §Y porqué no le.. y por qué no
*[uistes sincero con ella? Apagalo.

[CHIME]

FVY1: Bueno. Okey, entonces,..

MV1: ;Y a mihijano le puedo avisar?

FV1: Yo le puedo hablar.

MV1: Okey.

FV1: Yo.. yo tengo su teléfono de la mamé.
Am... iclla tiene su propio celular?

MY (Ol (Y el yelcarro es asi. como le

~vang dar ficker mafiana ahi.  No'le pucde

G

FV1: [INT] ;Ellasabe moverlos?

MV1: No.nohay nadie. Si es que.mi esposano

MV

happened. the investigation...” I'told her.

FV1:

[CHIM

FVi:

MV1:

MVL:

CFVI: -

MV

FVi:

MVI:

CASE ‘No. BA403082

10-1 Filed 05/26/16 Page 161 of 179 Page ID
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000455

[Transcription/Translation]

No, she says;, “If... il things actually

“I'm here with the detective right now”

and..”

[INT]  And why dida't you— and why |

weren’t you honest with her? Turn itoll .

E]
All 1‘igf11. Okay, so—

And | can’t tell my daughter?

o Jcan call her.

Okay.

I, 1 have the mom’s phone number. ‘Um.

does she have her own-cell phone?

Oh!" And the... and the.car is likethey re

ponna give it a TICKET lomorrow: there. ||

Canyous-?
FINT] Does she knovwhow to move them?
No, there’s noane. “Cause the thing is,

Page 71
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INTERVIEW OF JUAN ORELLANA

estd en la casae LElla estd trabajando

encerrada. Ella trabaja encerrada.

FV1: ;Y las laves dénde estan? _ BV

MV1: No sé si las dejaron ahi en el carro o las MV

iracn acd. Manana pasa la barredora.

FV1: {OV] Okey, si... si la- si las tracn cllos, . FV1:
ani. vun4 lener.., t0 vasa tener que darun
pCIMiso .-

MV1: l‘Jm.'-hum.- : ) - . . MV1I:

FVI: ... v eso lo puedes pediren la...enla  FVI1;
carcel-donde estés, que le-den las Haves...
Allf no- nombras una persona;-¢llos me .. -

van.a Hamara mi y yo les bie—

MVI1: [INT] Ahi ésié el niimero, que, yo .al MV

vecino e dije que... Bueno, es que...

FV1: (INT] Esoloha-eso lohacesthallay.y.  FVIt
v-le das permiso a-algiien que 1o de las

llaves del carro en“la... 'y to- dodo 1o

“PEQPLE v, JUAN ORELLANA - CASE No. BA403082

tlold my neighbor to— Well, cause

I8 .

00456
[Transcription/Transl ation]

my wife is not heme. -8he’s working

locked up in a place. She works behind

close doors.

And where are the keys?

‘Tdon™t know whether they left them in the

car-or they have them here. The street

sweeper drives by tomorrow,

[OV] Okay, if, il th~if thcy have them,
um, you're gonna have to— you're gonna

have to give apermission . . .

Umi-hum.

... and you can ask for that at the... at ithe |}

jail where you're gonna be. Ask them to

give you your keys— There, just n-name

“a person; they’re gonna call me here and

then I'll b

[INT] The number is in there, “cause |

[NTY That. you can d- you can do.over

there and. and, and give permission to

stmeoneso they can give himthe car keys

Puge 72 :
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INTERVIEW -OF JUAN ORELLANA -

aireglas eso mafana en la cdrcel, y cllos

me mandan aviso y me... me dicen; “Est-"

que... que estas pidiendo soltar las Naves

a alguien. y - Ja Gnica persona que puede

~dar ese permiso soy yo porque yo soy la

MVi:
FV1:

MV]:

FV1:

MVI:

FV1:

-/’E()PLE v dUAN ORELLANA

investigadora del caso, asi que nomds

neeesito que... que firmes esoalld, jokey? .

Andale pues.

& Te sientes mejor?

51, si, yo me siento bien. Yo ya... yosi he

hablado con *usté, caso...

¢Pero te sientes mejor que lo-que hitistes
[sic]? ¢No... no fe sientes como quetc

quitd un peso de enci-?
{OV] Si. no. no, 1o, yo sé, y...
Yo s¢ que vas a:lener que... que ira corte,

todo esq, y 10 sabes por lo que *pasastes

con eso —-;okey?— con el con el la

viplencia doméstica, pero ~para ‘mi es

preferible que... admies lo que *hicistes,

MV1:

FV1:

MVI:

Fvi:

MY

CFVI

CASE No. BA403082

Yes, yes, ] feel better.

10—1 Filed 05/26/16 Page 163 of 179 Page ID

000157

[Transcription/Translation]

in  the— an.'d y— vyou arrange all that
tomorrow in jail, and they'll send 1§1e
notice and, and they'il tell- me, “Tgs—"
that... that you're asking to fet go [sic] of

the keys to somecne, and th-the only

_person who can give that permission is me

because I'm the investigator in the case, so
1 just need you to... 1o sign that there,
okay? All right then.

Yes,

Do you fecl better?

I alteady—- I hdve

talked to you, case—

But do you fecl hetter than [sic] what yoti

did? Don’t...don™t:youlee! like someone

lifted a-weight off of y-7 -
[OV] Yeah, no, no, no, I'know, and—

I know you're gonna have to... 10 go 1o

court, all that, and you know what you

went through with that thing—okay?— :

with- the... with ll_‘LC... the domestic

violenge, but torme it’s preferable to... that-

Yz T3
CPage’?3

Pet. App.J 150
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#:300

No eres una persona gue lo hace cada rato,

. ¥ si-es una vez fue una estupidez. Atenta

Isic] lo que va 2 pasary ponlo detras de (i

Es lomas (4cil. 1

MV1: Si, tiene razon.

FVI: |OV] ;Okey?

MV1: Yo...

<5 lo'mds pronio.

MV1:

yo sé que yanolo voya..osea.. - MVI:

FVi: [INT] Andale pucs, j¢h? Te tengo que.  FV1:

poner las esposas otra vez, ['nisorry ...

[LAUGHTER] . .

LA ver.

“Pérate. por -

favor. ; Tienes alguna pregunta de mi?

MV1: No, nomas.

FVI: Okey; ..

FVI: Awver

no.

PEOPLE w.

MV1: Eso es todo.

.m0 alcanzas, ¢verdad?

JUAN ORELLANA

Te pusicron dos porquenot-no... - FVi

MVY:
FV1:.

MV1:

@”30158

- [Transcription/Translation]

ynﬁ admit ur'ha'l.you did.  You're iof
sonicone who does it often, and if it was
one lime, it was stupid. -Attempt |.sicj
what’s gonna happen and place it behind
you |sic]. That’s the castest thing. That’s

the sooner [sic].
Yeah. you're right.

[OV] Okay?

L, Tknow I'mno longer gonna— 1 mean—

[INT] Alf right, huh? I have to put the

- handeuffs on you again. I'M SORRY . . .

[LAUGHTER]. .. Let’s see. Please stand

up. Do you have any question for me?

No, that's all. - ‘
Okay:.

That's atl,

1 Let'ssee. They putyou two because you

~don’L1= don’L... .:cioh’lw you-can't reach,

ASE No. BA403082

right?

e :Pagg_.’ 7
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INTERVIEN OF .IL_J;A;’\" ORELLANA

MV1: Si.

F¥1: g_'i'ieﬁes males los hembros o...?
MV!.: Si. *apadezco de .in espalda ..

PVt Detanto pintar. ;verdad?

MV1: Ne.me cai una vez en la escalera shi v cai

de espalda al suelo.

FV1. ;Y no tenfan aseguranza?

MVI1: Lntonces yo trabajabaen las esquinas. No
fenia aseguranza.

FV1: Oh. Andele. Véngase para aci, pues.

{OFF-CAMERA]

EV1:  Tienes permiso para trabajar, ;verdad?

MV1: Si.poreso el miedo a pregunitar, ; verdad?

Este, con esto...

e s all yours!

PEOPLE:v. JUAN ORELLANA =

Fvi1:

MV1:

 CASE No BA403082
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{Traascription/Translaiion]
MY1: Yes.
FVI1: Do youhave bad shoulders or...7
MV1: Yeal, | suffer from my back and—
From all this painting, right? ‘
No, onetime I {ell from a ladder/the stairs
[UR] there and | fell 1o the ground on_nif,’

_back.

FV1: Andthey/you[UR]didn"t have insurance?

-MV1: SoTlwasworking offof the corners. I'had

10 insurance.”
Fv1: Oh aAll riaht. Come with me now.

{OFF CAMERA]

- FV1: Youhavea work permit, right?

MV1: Yeah, and that’s why the fear to-ask. you

know.  Uh, wi{t”h this...

F¥1: HES ALLYOU rs!

P@gc 5
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CINTERVIEW ‘OF JUAN ORELLANA

[VOICES FADE OUT]

[MULTIPLE VOICES IN THE I'}/-\CKGR()UND;

UNINTELLIGIBLE]

[END OF AUDIO FILE]
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. {Transcription/Translatiosn]

[VOICES FADE OUT]

[MULTIPLE VOICES IN THI BACKGROUND:

UNINTELLIGIBLE]
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[END OF AUDIO FILE]
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[ov]

U1}

{INT}

[UR]

[51.]

[ST{ir) My IF]

[N

fsic] -

SMALL CAPS

[UPPERCASE}

[lowercase] TRAT\S[A’J OR"S ADD-ONS, Sometimes, when the techmical restraints make it impossible to render
’ an accurate transiation, the transiator-may add- one o two words {abhvays between: brackets) to a
phrase. Keep:in-mind that any such: (ext—shown in lower case, between brackets—has been dddui
. by the transtator ';OM) for the. purpose of ummmg charity in the wrget langaage,
CSPEOPLE v, JUAN ORELLANA. .  CASE No. BA403082 . e S Page 77

#303 0001£1

EXPLANATION OFF LEGIINDS

OVERLAPPING VOICES. Two ar more people speaking at the same time., thus making the sequence
rather difficult o follow. many times affecting the clarity of sound.

UNINTELLIGIBLE. An extreme case in which the sound-af 1he voice {or voices) can be heard, bu
the meaning cannotbe understoud.

~ INTERRUPTING. A person inteorupls the previeus speaker without any overlapping voices. .-

UNKNOWN REFERENT. The speaker has omitted cerlain word (in some cases “after being
imterrupted} and the phrase in the source Idm_tms_c is missing a crucial clement, necessary to rénder
a complete and accurate transtation. :

SOUNDS LIKE. (Used extremely sparingly) Unlike cases where the transcriber has decided w0
indicate that the message is unintelligibie (UI], this code denotes that the words used may very wel/

-be those-heard from the source language. The ranseriber has allowed o more lenient intepretation,

but there is not an absolue ceriainty. Used mostly Tor praper nouns and numbers.

INDICATING SINGULAR: INDICATING PLURAL; INDICATING MALE: INDICATING
FEMALE. In Spanish. the form of the noun carries both gender and number, In English that is not
abways the-case. so these indicators-are used o add such specificity.

C TRANSLATOR’S NOTE. When uqum.(i the transtaior will offer a note of clarification to C\p ain
his choice.of words in a particular case. or to provide any alterdative uanshnon o

LINKING ELEMENTPAUSE, This graphic efement denotes cither a pause.or an interruption in the
text, When found at the end of 4 pavhgraph, this suspension points indicate that such voice was
interrupted and may-continue its phrasing further alead. 1€ used preceding any text, this ellipse links

-such paragraph-with the previous participation by the: same speaker,

INCOMPLETE WORD. The hyphen is attached 10 the end of any incomplete word,
DISCONTINULED PHRASE. The long dash is attached to the end ol'a'ny'inbmnpic.le phrasé. 1t carn
bre found multiple times.in the middle ol any paragraph and shows that the thought was intefrupied by
the speaker, who jumped to another;phrase without finishing the first,

DISCONTINUED PHRASE. Same as above, but used only in the Spantsly language notation,

DEFECT. An astefisk preceding a word in the left column indicates o delect in the source fanguage.

I may pinpoint a. defectively prenounced word or -an.anconventional linguistic structure . that,
1) Y i

notwithstanding its lawed naturc, s capable of rendering the message. Depending on-the particular
- structure, the same degree of impc:rfcclion may of may not be conveyed in the transtation.

LITERAL QUOTE. This-¢lement marks a defective or unconventional phmﬁc structure, ';pdlins:, or
word form, \\hach 1as been «.upncd verbatim,

H NTORIGINALLY IN ]“NGLi'iII C‘npltut letters {not in b:.u:kcls) mdlcate thar the speaker used -

English as the source language. thus making the translation of such word or pluasc UNNEBCLessary,

TRANSCRIBER/TRANSLATOR'S REMARKS, - Al commems .in upper case and.between
brackets-—alithe above legends inciuded—have been added by the lnmscnbc firanslator o aid thc

reader. in ius'fau undcrqmndzn" of the final w rmcn work.
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Tape o | | STATEMENT FORM e o
Witness No. DR No.
' _ \2-02\3(0 (a
Name Date/Time of Interview Location of Interview
_OfLeltAnh |, S ASTaNID_ 24|12 2000 %C(; oels #7203
702 s . RovviE EHAE ‘ﬁr—C., oS Argnes. Qoolp %@gga.g;;
Business Address | ZIP Code | Phone
fay © . _consU mﬂw BRSSP0 D '
Sex Descent Halr Eyes Height Weight

Driver 0/Other ID tate
M | s guc [0 | S'D) 120 tDoTz/wAge 7 i -
Interviéwing Ot:ﬁcer(s) { B ! ial N§)L Division '

Serial No.

MIRANDA ADMONmON omw‘%g".g W 2(/( 8 2’

1. Usted tiene el derecho de pennanecer mllado. Entiende? |
2, Cualquner cosa que’ Usted diga podrd usarse en su contra enuna

corte de justicia. Entiende? =0
3. Usted tiene el derecho de la presencia de un abogado antes y
durante cualquier mierrogatono Entiende? S|

4. SiUsted no tiene d|n3ro para pagar un ‘abogado, se le nombrara uno *
a Usted, sin costo, antes de interrogarsele a Usted. Entiende? =\

We= S\ X M

" Statements: Use third person. Indude who what.where when, why and how. -

E=criBA BN Tercerh PersonA . \WCLOYAL @UJEU)_ QUE, DONDE,
cLANDO, FoRQuE N como.

4 logr e # [
70-3.1120 (R 303) .
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" FOR ms?"ﬁﬁ}’?ﬁu ONLY
DATE I‘Z,S / DNA ]

TYPE OF HEARING <l

cm:bﬂ LIO&OéZ‘-
EXH. NO.

CRIM ‘IZICHOB’-%GA)
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COURT OF APPEAL OF THE STATE OF CALIFORNIA

. SECOND APPELLATE DISTRICT

THE PEOPLE OF THE STATE OF CALIFORNIA,

SUPERIOR
COURT

NO. '
BA403082-01

PLAINTIFF-RESPONDENT,
V.
01) JUAN ORELLANA,

DEFENDANT~-APPELLANT.

St ot Yt R e N Nt i St bt

JUN 032014

APPEAL FROM THE SﬁPERIOR COURT OF LOS ANGELES COUNTY
HONORABLE LISA B. LENCH, JUDGE PRESIDING
REPORTER'S TRANSCRIPT ON APPEAL

JANUARY 23 AND 24, 2014

APPEARANCES:
FOR PLAINTIFF-RESPONDENT:  KAMALA HARRIS .
STATE ATTORNEY GENERAL
SUITE 1701
300 SOUTH SPRING STREET -
'LOS ANGELES, CA 90013
' FOR DEFENDANT-APPELLANT: IN PROPRIA PERSONA
__82.5589.2,. L
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#:574 | 49

THEM.

SECOND, YOU DO NOT HAVE TO GO BACK TO THE
11TH FLOOR. DID YOU COME FROM ELEVEN? 'OKAY. YOU
'DON'T HAVE TO GO BACK TO THE 11TH FLOOR UNTIL YOU'RE
EXCUSED. SO FROM NOW UNTIL THE TIME THAT YOU ARE
EXCUSED,_YOU_DON’T HAVE TO GO BACK TO THE 11TH. FLOOR.

S0 I'M GOING TO LET YOU GO FOR THE
EVENING. I'M GOTNG TO ASK YOU TO PLEASE NOT Discuss
'THIS MATTER AMONG YOURSELVES OR WITH ANYONE ELSE OR
FORM OR EXPRESS ANY OPINION ON IT. . T KNOW YOU DON'T
KNOW ANYTHING UPON ﬁHICH.YOUVCOULD.FORM AN OPINION, -
BUT STILL DON'T. AND TO REFRAIN FROM ENGAGING IN ANY
KIND OF INTERNET ACTIVITY RESPECT TO ANYTHING '
CONNECTED WITH THIS_CASE_OR YOUR JURY SERVICE.
| PLEASE COME BACK TOMORROW AT 1:30 AND WE - .
WILL CONTINUE WITH THE JURY SELECTION PROCESS. AND
FINALLY, PLEASE HAVE A NICE EVEN&NG.":WEPLL SEE YOU

ALL TOMORROW AT 1:30.

(THE FOLLOWING PROCEEDINGS WERE HELD .
IN OPEN COURT, CUT OF THE PRESENCE

AND HEARING OF THE JURY:}

_ THE COURT: = ALL RIGHT._TBACK ON THE RECORD IN
yTHE_MATTER Of.PEOPLE VERSUS JUAN oRELLANA;: THE RECQRD
WILL REFLECT_THAT:MR,_ORELLANA 1S PREéENT, BOTH |

COUNSEL ARE §REsEﬂ$. B '

WITH RESPECT TO THE 402 HEARING ON THE

Pet. App. L 158
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ISSUE OF THE ADMISSIBILITY OF MR. ORELLANA'S STATEMENT
TO THE POLICE, MR. SANTISO, YOU HAVE A WITNESS THAT
YOU WOULD LIKE TO CALL? |

MR. SANTISO: YES, YOUR HONOR. YOUR HONOR,

PEOPLE CALL DETECTIVE TERRY HERNANDEZ.

TERESA HERNANDEZ, .

CALLED AS A WITNESS BY THE PEOPLE; WAS SWORN AND

" TESTIEIED AS FOLLOWS:

THE CLERK' YOU DO SOLEMNLY STATE THAT THE
TESTIMONY YOU MAY GIVE IN THE CAUSE NOW PENDING BEFORE
THIS COURT SHALL BE THE TRUTH, THE WHOLE TRUTH, AND
NOTHING BUT THE TRUTH, SO HELP YOU cop. “

 THE WITNESS: YES. |

. THE CLERK: THANK YOU. PLEASE TAKE THE WITNESS

STAND.

PLEASE STATE YOUR FIRST AND LAST NAME AND

'SPELL THEM FOR' THE RECORD.

THE WITNESS: . THERESA HERNANDEZ. T-E~R~E~S—-A

H-E-R-N-A-N-D-E-Z.

DIRECT EXAMINATION

BY MR. SANTISO:

Q . GOOD AFTERNOON, DETECTIVE.

A GOOD AFTERNOON.
Q0 DO YOU WORK FOR THE LOS ANGELES POLICE

Pet. App. L 159
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DEPARTMENT ?
A -1 DO.

Q ARE YOU A DETECTIVE?

A YES.

o  How LONG_HAVE_YOU BEEN A DETECTIVE FOR? .

A ' A DETECTIVE? OR WITH THE POLICE
DEPARTMENT ? |

Q- A DETECTIVE.

A ROUGHLY, AS A DETECTIVE, ROUGHLY FIVE

YEARS. BUT I'VE WORKED IN INVESTIGATIONS LONGER THAN
THAT, AS A POLICE OFFICER.

o HOW LONG HAVE YOU BEEN A POLICE OFFICER?

A . FOR TWENTY&FIVE'AND-A HALF YEARS.
- Q . I WANT TO DRAW YOUR ATTENTION DO YOU

WORKING A PERSON NAMED JUAN ORELLANA”

A YES.
Q DO YOU SEE HIM IN COURT TODAY?
A yEs. | L
@  CcouLD You PLEASE IDENTIFY HIM: .
a HE'S SITTING TO MY LEFT TN THE RED AND

BLUE CHECKERED SHIRT. JEANS. HEADPHONES ON.
MR. SANTISO:  FOR THE RECORD, THAT'S THE |
DEFENDANT, 'YOUR HONOR.

THE COURT: ALL RIGHT,

BY MR. SANTISO:

-Q AS -~ LET: ME ASK THIS FIRST. ARE YOU THE

INVESTIGATING OFFICER RELATING TO AN INCIDENT

INVOLVING ‘THE - DEFENDANT AND A GIRL NAMED VANESSA”
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52
1 A YES. |
2 0 AS PART OF THAT INVESTIGATION, DID YOU
3| INTERVIEW THE DEFENDANT? | N
4 a1 pID.
s o  was Tuar CONDUCTED ON SEPTEMBER 26, 20127
6 A YEs. .
7l @ LET'S BRIEFLY. DISCUSS THE CIRCUMSTANCES

B8 RELATED TO THAT INTERVIEW BEFORE THAT INTERVIEW HAD
9 YOU IDENTIFIED THE DEFENDANT AS A SUSPECT?.

10| A YES.

11 Q  AND WAS HE ARRESTED BEFORE YOU -INTERV IEWED
12| HIM? o |
13 A YES.

14|| @ WHO WAS HE ARRESTED BY? T DON'T WANT B

15 ISPECIFIC NAME, BUT.WHO ARRESTED HIM?

16| A A UNIT CALLED CCU.
17, . Q@  WHAT DOES THAT STAND FOR?
18 A . CAREER CRIMINAL UNIT.
BETY | I * ONCE. THE CAREER CRIMINAL UNIT ARRESTED THE

20|| DEFENDANT, DID THEY BRING THEM TO YOU?

21 A YEs.
22l 0 WHERE WAS THAT?
23 A 'RAMPART DETECTIVE DIVISION. : _
24| 0 q ONCE HE WAS BROUGHT TO YOU, DID YOU TALK

25| - TO HIM?

26 a YES.

27 WHERE DID YOU TALK TO HIM AT?

o

28

b

AT RAMPART DETECTIVE DIVISICN, IN ONE OF
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THE INTERVIEW ROOMS.
0 DID YOU PUT HIM INSIDE OF AN INTERVIEW
ROOM? | |
A YES.
0 WAS ANYBODY OTHER THAN YOURSELEF AND THE

DEFENDANT IN THE INTERVIEW ROOM WHEN YOU.STARTED -

TALKING TO. HIM?

a NO.
o  DID YOU"INTERviEWIHIM?

A I DID. |

Q  DURING THE INTERVIEW OF THE DEFENDANT, WAS{

ANYBODY ELSE PRESENT OTHER THAN WHO YOU TALKED ABOUT?
A NO. |

(¢] . WHEN YOU FIRST STARTED TALKING TO'THEW

DEFENDANT, WHAT DID YOU SPEAK ABOUT?

A WE WERE TALKING ABOUT HIS NAME, WHERE HE
LIVED, HIS EMPLOYMENT. PR

0 AFTER YOU ESTABLISHED THAT INFORMATION

‘WITH THE DEFENDANT, DID YOU READ HIM WHATis_KNOWN_AS:i

THE MIRANDA RIGHTS?

A T DID,
0 WHY DID YOU DO THAT?
A BECAUSE T WAS GOING TO INTERVIEW HIM ON

THE ‘CASE THAT HE WAS A NAMED SUSPECT ON.
MR. SANTISO: YOUR HONOR, I'M HOLDING IN MY HAND
-~ IT'S ACTUALLY DOUBLE-SIDED. I THINK WHAT I'LL DO

I5 JUST MARK THIS COPY RIGHT NOW, "AND. MAYBE I'LL

INTERCHANGE IT LATER? BECAUSE IT'S A DOUBLE-SIDED
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COPY.

THE COURT: OF WHAT? "

'MR. SANTISO: I'M SORRY. ON ONE SIDE IT APPEARS
TO BE A REPORT. BUT THE OTHER s;DE HAS A STATEMENT
FORM WHICH I'LL BE ASKING THE DETECTIVE ABOUT. :

THE COURT: ALL RIGHT. YOU CAN PRELIMINARILY

MARK IT AS COURT'S EXHIBIT 1. AND YOU CAN PROVIDE A

SUBSTITUTE OF ONE SIDE OF IT AT A LATER DATE.
(EXHIBIT COURT'S 1 = FOR I.D.)

MR. SANTISO: IALL RIGHT. COURT NUMBER 1 ON THE
BOTTOM RIGHTHAND CORNER. MAY T APPROACH? |
| THE ‘COURT: fYEs,
BY MR. SANTiso:'

0 -sﬂowiNG YOU COURT'S EXHIBIT NUMBER 1, TELL

ME WHAT THAT IS.-.

A A STATEMENT FORM.
Q - TELL ME MORE ABOUT THAT STATEMENT FORM.

A THIS IS A STATEMENT FORM THAT I USE WHEN I

INTERVIEW SOMEONE. ON THERE ARE THE MIRANDA RIGHTS.

I HAVE THEM IN ENGLISH AND IN SPANISH. MR. ORELLANA

IS A SPANISH SPEAKER. AND I READ THEM VERBATIM. READ

THEM OFF OF HERE, JUST TO MAKE SURE THERE'S NO ERROR.

TO BE CONSISTENT.

AFTER EACH QUESTION, T WRITE HIS ANSWER.

THIS IS WHAT HE SATID. I WRITE IT IN SPANISH. I FILL

OUT HIS INFORMATION. AND THEN I HAVE HIM SIGN IT.
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0 YOU. INDICATED THAT YOU SPOKE TO THE
DEFENDANT IN SPANISH. ARE YOU CERTIFIED BY THE
DEPARTMENT AS A SPANTSH SPEAKER?
A T aM.

Re, DID-YOU CONDUCT 'THIS INTERVIEW WITH THE

DEFENDANT IN SPANISH?

A I DID.
o THE ENTIRETY, INCLUDING THE MIRANDA
WAIVER? B
A YES. N |
o NOW, YOU INDICATED THAT YOU READ HIM?

QUESTIONS RELATED TO MIRANDA?

‘A YES. _

e | chLD YOU TAXE US'THROUGH THAT 'PROCESS .
IF YOU ASKED HIM A.QUESTION[ WHATEQUEéTION WAS THAT.
AND WHETHER HE'RESPONDED[-AND IﬁRWRAT MANNER HE
RESPONDED. |

THE COURT: BUT IF YOU‘RE.GOING TO SAY THE
OUESTION, SAY IT IN ENGLISH._'NOT_IN SPANISH, PLEASE.

THE WITNESS: OKAY. 1 Do - EECRUSE I READ
THEM. I HAVE IT WRITTEN IN SPANISH AND ENGLISH.

THE COURT.. I CAN'T DO A TRANSCRIPT oF SPANISHg

IF YOU.WILL‘STIPULATE THAT WHAT SHE S GOING TO ‘SAY IN

ENGLISH IS WHAT'S ON THE FORM IN SPANISH?

MR. LE: YES, YOUR HONOR. THAT'S FINE.
CTHE WITNESS: I CAN TRANSLATE IT.
THE COURT: TIF SHE READS IT IN SPANISH T CAN'T

GET A RECORD OF IT BECAUSE THE COURT REPORTER CAN'T
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TAKE DOWN SPANISH.

THE DEFENDANT: DO ¥YOU WANT ME TO READ IT IN

SPANISH AND THEN TRANSLATE IMMEDIATELY?

_THE COURT: I THINK THE WAY IT WOULD WORK IS I
WOULD HAVE AN INTERPRETER DOING THAT IF YOU READ IT IN
SPANTSH, SO THE ENGLISH WOULD BE WHAT'S IN THE RECORD.
I DON'T HAVE AN INTERPRETER AVAILABLE TO DO THAT. 80

IF YOU WANT TO JUST SAY WHAT IT.IS IN ENGLISH.

BECAUSE SPANISH IS OF NO VALUE TO ME AT THE MOMENT.

THE WITNESS: YES, MA'AM, NUMBER ONE. YOU HAVE
THE RIGHT TO REMAIN SILENT. DO YOU .UNDERSTAND? HE
RESPONDED YES.

ANYTHING YOU SAY CAN. BE USED AGAINST YOU

'IN A COURT OF LAW. DO YOU UNDERSTAND7 HE SAID-YES

- YOU. HAVE THE RIGHT TO THE PRESENCE OF AN

ATTORNEY BEFORE AND DURING ANY INTERROGATION . ANY

QUESTIQNING, PO YOU UNDERSTAND?_ HE SAID YES.

IF YOU DO NOT HAVE MONEY TO PAY FOR AN
ATTORNEY; ONE WILL BE ASSIGNED TO YOU WITH NO "COST
BEFORE-ANY INTERVIEW. DO YOU UNDERSTAND? AND HE SAID
YES
BY’MR.-SANTISO'

Q ) AND AS FAR AS THE MIRANDA RIGHTS DID YOU

-READ . HIM ANY OTHER RIGHTS AFTER THAT, OR ASK HIM ANY

OTHER QUESTIONS AFTER THAT° ‘ACTUALLY, LET ‘ME REPHRASE

THAT. 'THAT'S A POOR QUESTION

AFTER YOU READ HIM THAT- FOURTH QUESTION,

WHAT HP&PE’ENED'p
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A . HE SAID HE WASN'T SURE. HE STARTED
TELLING ME -- COULD YOU MIND IF I GO TO THE
 TRANSLATION? - _
Q WOULD THAT REFRESH YOUR MEMORY AS TO WHAT
 HAPPENED? | S
A YES, iT'WOULD.]
HE WASN'T LIKE -- HEE WAS NOT SURE, AND HE

WAS TELLING ME, WELL, I SPOKE WITH AN ATTORNEY,

"BECAUSE I PAID HIM. AND HE SAID YOU CAN'T GO OR

_'SOMETHING LIKE THAT,

SO HE ‘KIND OF WASN'T SURE. S50 I TOLD HIM

IT'S YOUR DECISION. IT'S YCUR RIGHT..'YOU'CAN TALK TO

ME IF YOU WAN TO. ' IT WAS HIS DECISION.

Q  WHEN YOU GAVE HIM THAT INFORMATION,'DID HE

RESPOND? _
A | YES. i
o] AND WHEN HE RESPéNDED, WHAT DID HE SAY?
A " WELL, SI. WHICH IS WELL, YEAH. THAT,HE

WOULD TALK TO ME.

© AT THAT POINT IN TIME DID YOU ASK HIM

QUESTIONS RELATED TO VANESSA?

A I 5ID

.Q AND YOUR INVESTIGATION°

A YES, -I -DID. :

Q | DID HE'ANSWER EHOSE QUESTIONS?

A .HE.DIDJ |

Q DﬂRING THAT QUESTIONING PROCESS, ‘DID  HE

EVER ASK TO :STOP THE INTERVIEW°
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NO.
DID HE EVER ASK FOR AN ATTORNEY? |

NO..

o o® oo

NOW, THIS INTERVIEW ROOM, DESCRIBE THE
LAYOUT, JUST BRIEFLY. '

A THE INTERVIEW ROOM?

Q . - YES. _
A IT'S A SMALL ROOM. FOUR WALLS. THERE'S A

‘'DOCR. AND WHEN YOU VIEW THE VIDEC, BECAUSE IT WAS

ONLY HIM AND I, JUST FOR SECURITY REASONS, T LEFT THE

DOOR OPEN IN CASE SOMETHING GOES WRONG AND I CAN ASK

. FOR ASSISTANCE OR SOMETHING. BUT IT'S A SMALL ROOM.

THERE'S A TABLE. HE'S SITTING IN FRONT OF
ME, AND I'M SITTING ACROSS FROM HIM. Aﬁp 1§ THAT'S
IT. | | | |
Q = DURING THIS INTERviEW, DID YOU EVER DRAW
YOUR WEAPON? - ;
A NO. . AS A MATTER OF FACT, WHEN T TOOK HIM
IN, JUST TO PUT HiM_ATkEASE, T TdQK THE HANDCUFFS OFF.

SO HE WOULD FEEL MOR‘E COMFORTABLE.

Q DURING THE INTERVIEW.HE.HAD NO HAmpcﬁffé
ons - o «
' A YES. | |
o) DO YOU EVER THREATEN HIM AT]ALL_DURING THE
INTERVIEW? | ' | |
A No. )
0 I'M SAYING.THE;WHOLETPROCESS,JWHEN YCU_

FIRST 'PUT HIM IN THE ROOM TO WHEN YOU LEFT THE ‘ROOM.
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A THE ONLY TIME I PUT THE HANDCUFFS BACK ON
HIM IS WHEN I WAS DONE WITH THE INTERVIEW.

Q YOU TRAILED OUT AT THE LAST. WHAT'S THE

LAST THING YOU SAID”

A . THE ONLY TIME I PUT THE HANDCUFFS BACK ON -

HIM IS AFTER WE WERE DONE WITH THE INTERVIEW.

Q' WAS THE INTERVIEW RECORDED?

A YES.

Q .vIDEO.ANb AUDIO?

A VIDEO AND AUDIO, YES.

Q ONE THING I_WAﬁT TO CLARIFY; YOU SAID

THAT WHEN YOU WERE DISCUSSING THIS MTRANDA WAIVER WITH

HIM, HE SAID SOMETHING ABOUT TALKING TO A LAWYER?

A HE SAID I SPOKE WITH AN ATTORNEY. I PAID
HIM. AND THEN I SATD SOMETHING - BECAUSE HE WAS KTND
OF MUMBLING. NOT MAKING SENSE. HE WAS UNSURE.

MR. LE: = YOUR HONOR, I'LL OBJECT AS

CHARACTERIZING MY CLIENT AS BEING UNSURE. ~THAT CALLS

. FOR SPECULATION.

THE COURT: OBJECTION IS SUSTAINED.
MR. LE: MOTION TO STRIKE THAT ‘PORTION. |
THE COURT: THE "HE WAS UNSURE" IS STRICKEN.
BY MR. SANTISO: @ S |

Q. OKAY. WELL, DID YOU GET THE IMPRESSION

THAT HE WAS UNSURE?

A I GOT THE IMPRESSION HE WAS UNSURE.
Q. WHAT WAS THAT 'BASED ON?
H ‘HE DIDN'T TELL ME I DON'T WANT TO TALK TO
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YOU., HE bIDN'T TELL ME I WANT TO SPEAK TC MY

ATTORNEY,‘NOTHING LIKE THAT. HE DIDN'T INVOKE HIS

RIGHTS.

WHICH IS WHY I TOLD HiM, IT'S YOUR
DECISION TO INVOKE YOUR RIGHTS. IF YOU WANT TO TALK
TO ME, YOU CAN. | _
0 HAD YOU CONTACTED HIM OR ATTEMPTED TO

CONTACT HIM PRIQR TO MAKING CONTACT IN THE INTERVIEW .

ROOM?
A YES. |
Q TELL ME ABOUT THAT.
A I HAD‘CALLEDZAND_MADE AN APPOINTMENT. HE'

WAS SUPPOSED TO COME IN. AND HE DIDN'T SHOW UP. HE

DIDN'T CANCEL OR ANYTHING.

WHAT WAS THE INTERVIEW FOR? :
THE INTERVIEW TO ASK HIM ABOUT THIS CASE.
'AND WHEN WAS THAT INTERVIEW GOING ‘TO BE?

IT WAS GOING TGO BE_PRIOR TOC THfS»ARREST.'

O P oo B o

DO YOU-KNOW HOW MANY DAYS IT WAS BEFORE?
COUPLE DAYS? IF YOU REMEMBER.

A I DON'T REMEMBER. I'M GOING TO ESTIMATE A .

FEW DAYS. |
(o} WHEN YOU CALLED HIM AND TOLD HIM ABOUT THE

INTERVIEW, DID YOU TELL HIM WHAT THE INTERVIEW WAS
oo _ _ o e

A wo. R

Q . NOW, DO YOU HAVE A COMPUTER IN FRONT OF

Youz .
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A YES.

0 DOES WHAT'S ON THE SCREEN APPEAR TO DEPICT
THE VIDEO FROM THE INTERVIEW THAT WE'VE BEEN '
DISCUSSING? |

A YES.

MR. SANTISO: YOUR HONOR, THE CD BELONGS TO MR.
LE. IN LIGHT OF THE TECHNOLOGICAL ISSUES WE'RE
HAVING, IF I MAY TEMPORARILY MARK THAT AS COURT'S
EXHIBIT NUMBER 2. T'LL LATER USE MY COPY FOR THE
PURPOSES OF THE COURT. MAKE THAT PEOPLE'S NUMBER 2.
AND ALLOW US TO WATCH IT NOW? | |

THE COURT: MR. LE, DO YOU HAVE ANY OBJECTION TO
HIM SUBSTITUTING YOURS AT A LATER TIME FOR HIS?

MR. LE: NO. -

'MR. SANTISO: YOUR HONOR, I ALSO HAVE A’

TRANSCRIPT OF WHAT I BELIEVE WE'RE ABOUT TO WATCH.

AND I THINX IT'S BETTER IF WE ACTUALLY USE THE ONE MR.

LE HAS PROVIDED. IF I MAY MARK THAT,. I THINK THE

COURT HAS A COPY ALREADY.

THE .COURT: | T DO. I'LL MAKE ‘THAT COURT'S

EXHIBIT -- I'LL MAKE THE CD 2A AND THE TRANSCRIPT 2B.

‘WITH THE UNDERSTANDING THAT THE CD MANY BE SUBSTITUTED

AT A LATER TIME.

(EXHIBIT COURT'S 2A = FOR I.D.)

H

(EXHIBIT COURT'S 2B 'FOR-I,D,)

“MR. SANTISO: .FOR THE RECORD, THE TRANSCRIPT,
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THE TITLE PAGE SAYS PEOPLE VERSUS JUAN ORELLANA, CASE
NUMBER 403802. TRANSCRIPTION SLASH TRANSLATION.
INTERVIEW OF JUAN ORELLANA.
'BND IT'S A TOTAL OF 77 PAGES. SO THAT

WOULD BE COLLECTIVELY PEOPLE'S 2B.

THE COURT: ALL RIGHT.

MR. SANTISO: MAY I APPROACH? |

THE COURT: LET ME JUST MRKE CLEAR. THE BOUND
COPY I HAVE IS 77 PAGES. THE LAST PAGE IS AN
EXPLANATION OF LEGEND THAT IS NOT FILLED IN. JUST SO
IT'S CLEAR, THE ACTUAL TRANSCRIRT IS 76 PAGES. BUT
THE BOUND VOLUME GOES THROUGH PAGE 77. BUT THAT'S
FINE. .

MR. SANTISO: ALSO, ACTUALLY, I'M NOTTCING THAT

AS PART CF THIS EXHIBIT, THE FIRST PAGE IS THE TITLE

- PAGE, BUT IT'S NOT NUMBERED. THE SECOND PAGE IS .Ak

DECLARATION OF INTERPRETER SLASH TRANSLATOR, BUT IT

DOES 'NOT HAVE A PAGE NUMBER.
THE FIRST PAGE NUMBER ON THE BOTTOM

RIGHTHAND CORNER IS PAGE 1, AND IT BEGINS_OR SEEMS'TO

BE THE NQMENCLATURE PAGE.

THE COURT: RIGHT.

'MR. SANTISO: PAGE 1 IDENTIFIED THROUGH PAGE 76,

'AS THE COURT INDICATED, APPERRS TO BE THE TRANSCRIPT.

THE COURT: OKAY. _
MR. SANTISO: THANK YOU. MAY I APPROACH?
- THE COURT: YES,

MR. SANTISOQ: .  THANK YOU.
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THE COURT: MR. LE, IF YOU WANT TO COME UP.
MR. LE: YES.
MR. SANTISO: WHAT I'M GOING TO DO IS THE CD---

THE COURT: ‘AND THE RECORD WILL ‘REFLECT THE

:COURT REPORTER IS NOT REQUIRED TO REPORT THE AUDIO

PORTION OF THE CD THAT'S BEING PLAYED.

(A RECORDING WAS PLAYED

IN CPEN COURT.)

MR. SANTISO: RIGHT NOW i HAVE THE CD ON PAUSE.

AND IT'S AT TWO SECONDS.

BY MR. SANTISO:

0 DO YOU SEE THAT, DETECTIVE?
A YES.
0 TELL US WHAT WE SEE AT THIS POINT IN TIME.
| A I'M IN THE PROCESS OF TAKING MR. o
ORELLANA'S HANDCUFFS OFF." |
Q '.. I;M_GOING TO PLAY A PORTION AND THEN I'LL
STOP AND ASK A FEW MORE QUESTIONS.

A OKAY.

" (A RECORDING WAS PLAYED

IN OPEN COURT.)

MR. SANTISO: I BELIEVE THAT IS IT, UNLESS MR.

LE WANTS MORE OF IT.

MR. LE: NO, THAT'S THE CRUX OF IT, YOUR HONOR.
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THE COURT: ALL RIGHT,

‘MR. SANTISO: AND FOR THE RECORD, I STOPPED IT

AT FIVE MINUTES AND 29 SECONDS.

THE COURT: ALL RIGHT. WHICH IS5 APPROXIMATELY

PAGE 11 CF THE TRANSCRIPT.

'BY MR, SANTISO:

Q0 DETECTIVE, WHAT DID YOU JUST VIEW?

a ~ IT WAS MY INITIAL INTERVIEW WITH ORELLANA.

AND THE LAST PART WAS THE ADMONISHMENT.

Q THAT YOU'VE TESTIFIED TO?

: YES.

Q ONE THING I.DrDNfTaASKTYOU BEFORE IS I
'NOTE THAT IT WAS THE -- THERE WAS LIKE AN ARREST TEAM

THAT WENT OUT AND ARRESTED HIM; RIGHT°
A RIGHTT
Q WHAT DAY WAS THAT? WHAT DAY WAS IT‘THATI

HE WAS ARRESTED?

A . IT WAS IN SEPTEMBER. SEPTEMBER THE 26TH.

Q WAS IT THE SAME_DAY THAT "YOU INTERVIEWED;f'
HIM? :

A YEs.

Q | DO YOU KNOW HOW LONG BEFORE 'YOU -

"INTERVIEWED HIM HE WAS ARRESTED°

A - ALMOST IMMEDIATELY WHEN THEY BROUGHT HIM

TO THE 'STATION. THEY ARRESTED HIM, I GOT THE PHONE

_‘CALL THAT THEY WERE COMING IN WITH HIM I"WAITED,

BECAUSE IT WAS LATE AT NIGHT "THE. END OF WATCH.

- THEY BROUGHT HIM TO THE STATION. THEY.
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WALKED HIM TO THE UPSTAIRS TO THE SECOND FLOOR, AND I

TOOK HIM FROM THEM AND I WALKED HIM TO THIS ROOM.

Q  THAT'S WHEN YOU DID YOUR INTERVIEW?

A YES, '

Q WAS THE INTERVIEW AT APPROXIMATELY EIGHT
P‘M.': . . : .

B YES. | | |

0 YOU WHEN YOU SAY IT WAS END OF WATCH, DOES

THAT MEAN THE END OF YOUR SHIFT? |
A THE END OF MY SHIFT. BUT I WAITED, |
BECAUSE I GOT A PHONE CALL THAT HE WAS IN CUSTODY.
@ YOU ASKED HIM THE QUESTION AFTER -- WHEN

YOU WERE READING HIM HIS MIRANDA RIGHTS, YOU ASKED HIM

" IF HE WANTED TO TALK ABOUT THE CASE, HE COULD DISCUSS

IT WITH YOU? =
A YES.

Q = AND WHEN YOU SAID THAT, HE RESPONDED,

WELL, YEAH?

A . YESY

MR. LE: YOUR HONOR, I'M.GOING TO OBJECT. THAT

MISSTATES THE --

THE' COURT: - WELL, THAT'S PART OF THE RESPONSE.

MR..LE:. THAT'S PART OF THE RESPONSE. = NOT. THE

FULL RESPONSE. THE COURT HAS THE TRANSCRIPT.

THE COURT: I DO.
BY MR. SANTISO:
Q . APPROXIMATELY HOW LONG WAS THE INTERVIEW?

A I'M GOING TO GUESS —-
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Qo - I DON'T WANT YOU TO GUESS.

A ABOUT AN HOUR. OKAY.

MR. SANTISO: T HAVE NOTHING FURTHER, YOUR

" HONOR.
THE COURT: CROSS-EXAMINATION, MR, LE.
MR. LE: YES. THANK YOU.
CROSS-EXAMINATTION

BY MR. LE:

Q: - DETECTIVE, BEFORE YOU INTERVIEWED MR.

ORELLANA, DID YOU ASK MR. ORELLANA WHAT LEVEL OF

EDUCATION HE RECEIVED? .
A NO.

Q TNOW DID HE TELL YOU WHETHER OR NOT HE

_COULD SPEAK ANY ENGLISH°

A WHEN HE WAS COMING IN, PRIOR TO THIS, I
- ALWAYS ASK THEM -~ BEFORE MY INTERVIEWS OBVIOUSLY I'M

. NOT —- IF I TALK TO THEM IN SPANISH, I'LL ASK THEM
ENGLISH OR-SPANISH, IN THIS CASE, '‘HE WOULD HAVE SAID

SPANISH, WHICH‘IS WHY I DID THE INTERVIEW IN SBANISH.

o °  DID YoU INQUIRE. ABOUT HIS LEVEL OF
EDUCATION AT ALL?
A No. - B
Q  DID YOU ASK HIM WHETHER OR NOT HE COULD
READ OR WRITE? | | )
a .

Q o NOW, AT -—-= ONE OF THE LAST QUESTIONS GR
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THE MIRANDA ADVISEMENT THAT YOU GAVE HIM WAS.THAT IF .
HE COULD NOT PAY FOR AN ATTORNEY, ONE WOULD BE
APPOINTED FOR HIM FREE OF COST AT THE INTERROGATION;
IS THAT CORRECT? |
A~ CORRECT. _
o now, AFTER YOU READ HIM THE RIGHTS, YOU

THEN MENTIONED SOMETHING ABOUT A PHONE CALL THAT YOU

HAD MADE TO MR. ORELLANA THE DAY BEFORE.

A CORRECT.

Q RIGHT? ~NOW, IN THAT PHONE CALL, DID YOU

PERSONALLY TALK TO MR. ORELLANA OR DID YOU READ MR.

ORELLANAR A MESSAGE?
AL THERE WERE TWO PHONE CALLS. I KNOW I

TALKED TO HIM ONE TIME. ANOTHER TIME I LEFT HIM A

" MESSAGE.

Qo '~ NOW, MR. ORELLANA RESPONDED TC THE PHONE .

'MESSAGE THAT YOU LEFT HIM THE DAY BEFORE REGARDING

INTERVIEWING HIM; IS THAT CORRECT?

A HE JUST DIDN'T SHOW UP FOR THE INTERVIEW. .
Q EXCUSE ME? |
A HE MADE AN APPOINTMENT TO COME SEE ME AND

HE JUST DID NOT SHOW UP FOR THE INTERVIEW OR CANCEL.

Q BUT HE CALLED YOU BACK IN RESPONSE TO A

' MESSAGE THAT YOU LEFT HIM REGARDING AN INTERVIEW; IS

THAT CORRECT?
A CORRECT. _ _ _
Q - NOW, WHEN. YQU CALLED HIM AND LEFT HIM A .

MESSAGE REGARDING -AN INTERVIEW, DID YOU INDICATE TO
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HIM WHAT IT IS THAT YOU WANTED TO TALK TO HIM ABOUT
IT? |

A NO.

Q WHAT DID YOU TELL HIM? THAT YOU JUST
WANTED TO HIM TO COME IN AND BE INTERVIEWED?

A THAT 1 HAVE A CASE I MENTIONED TO HIM THAT
I NEEDED TO TALK TO HIM ABOUT. I DON'T TELL THEM THE
ALLEGATIONS OVER THE PHONE. | |

Q  NOW, WHEN HE CALLED YOU BACK IN RESPONSE

TO YOUR MESSAGE, DID YOU INDICATE TO HIM WHAT IT WAS

:THAT YOU WANTED TO TALK TO HIM ABOQUT?

A NO. = AGAIN, I DON'T GIVE THEM THE
ALLEGATIONS OVER THE PHONE. |

Q - NOW, AT SOME POINT -- WELL, AT ANY POINT
PRIOR TO THE DATE OF THE INTERVIEW THAT YOU HAD WITH
HIM THAT.WASvRECORDED; DID YOU RECEIVE ANY MESSAGES
FROM A LAW FIRM WHO INDICATED TO YOU THAT THEY
REPRESENT JUAN ORELLANA?

A - ANY TELEPHONIC MESSAGES THAT I RECEIVE,

~ UNLESS THEY ARE VERIFIABLE, I DON'T TAKE INTO ACCOUNT.

e THAT'S NOT MY QUESTION, DETECTIVE. I'M

' ASKING A VERY SIMPLE QUESTION. 'OKAY? PRIOR TO THE

INTERVIEW THAT YOU HAD WITH MR. ORELLANA AT RAMPART

STATION THAT WAS RECORDED ~~ CORRECT?
A CORRECT. '
Q  DID YOU RECEIVE A MESSAGE FROM A LAW FIRM

THAT INDICATED THAT THEY REPRESENT MR. ORELLANA?

A I RECEIVED A MESSAGE FROM A LAW FIRM THAT
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THEY WANTED TO SPEAK TO ME.

Q ‘REGARDING MR. JUAN ORELLANA?
A .CORRECT.
Q DID THEY SPECIFICALLY TELL YOU THAT THEY

DID NOT WANT YOU TO INTERVIEW HIM WITHOUT THETIR: BEING

PRESENT?
A NO. THEY WANTED ME TO CALL THEM BACK.
Q 'REGARDING JUAN ORELLANA; RIGHT?
A CORRECT. | _'
0  AND DID THEY ALSO TELL YOU THAT THEY

WANTED YOU TO CALL THEM BACK REGARDING YOUR REQUEST TO

INTERVIEW HIM?

A THEY JUST TOLD ME THAT THEY WANTED -- I
DON'T KNOW IF IT WAS YOU =~ YOU ‘WOULD REMEMBER MORE OF

THIS CALL IF YOU CALLED_ME. IT WAS THAT YOU WERE

 CALLING REGARDING MR. ORELLANA AND YOU WANTED ME TO

CALL YOU BACK AND YOU LEFT A PHONE NUMBER.

Q@ IT WASN'T ME. AND THAT WASN'T MY

. QUESTION, IF I ‘WAS THE ONE THAT CALLED.

A . CORRECT.

0 BUT YOU DID ~- YOU DO REMEMBER ACTUALLY
GETTING A CALL FROM SOMEBODY WHO REPRESENTED TO YOU IN
THE MESSAGE THAT THEY REPRESENT A JUAN ORELLANA, AND

THEY WANTED. TO TALK TO YOU ABOUT YOU WANTING TO

INTERVIEW HIM; IS THAT CORRECT°

A | THAT'!S INCORRECTI THE MESSAGE THAT I GOT

”ALLEGEDLY FROM AN ATTORNEY'S OFFICE, THAT THEY WANTED

TO TALK TO ME REGARDING MR. ORELLANA, TO CALL THEM
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BACK AND THEY LEFT A PHONE NUMBER

Q OKAY., THAT'S YOUR RECOLLECTION; RIGHT?

A CORRECT.
Q . NOW, AFTER YOU READ MR. ORELLANA THE

MIRANDA, YOU MENTIONED THIS PHONE CALIL THAT YOU MADE

. 'TO MR. ORELLANA; RIGHT?

A . CORRECT,
Q AND THEN YOU ALSO PROCEEDED TO TELL HIM

THAT, DIDN'T'I_TELLNYOU IN THAT CONVERSATION THAT YOU:

HAD NO PROBLEMS? RIGHT?

A CORRECT. o
| o SO WHEN YOU TOLD HIM THAT, TEAT IN THAT
PHONE CONVERSATION THAT HE HAD NO PROBLEMS WERE YOU
TRYING TO MAKE HIM FEEL COMFORTABLE SO THAT HE WOULD
TALK TO YOU ABOUT THE ALLEGATIONS VANESSA WAS MAKING?
A I WAS TRYING TO MAKE HIM FEEL COMFORTABLE,
YES. | e |
o THE 'QUESTION WAS WERE YOU TRYING TO MAKE
MR. ORELLANA FEEL COMFORTABLE BY TELLING HIM ‘THAT?
A ‘T WAS. |
_Q. . RND NOW, AS SOON AS YOU SAY THAT TO HIM,
HE ANSWERS YOU YES, AND THEN T TALKED TO AN ATTORNEY,
BECAUSE I.HAD ALREADY PAID HER. AND SHE TOLD ME, YOU
CAN'T GO BECAﬁSE]FIRST:mw AND THEN”YOU PROCEEDED TO .
CUT HIM OFF BEFORE HE'S ABLE TO ANSWER FULLY; RIGHT?
A . THAT'S INCORRECT, STR. THE TRANSLATION IS

I TALKED TO AN'ATTORNEY T PAID HIM. HE SAID L

DIDN'T HAVE TO GO. HE DIDN'T SAY DO NOT TALK TO HIM.

Pet. App. L 179




Case 2:16-cv-02316-FMO-FFM  Document 10-4  Filed 05/26/16 Page 72 of 178 Page 1D

10
11
12
13
14

15

16

17

18

19

20.

21
22
23
24

25

26

27

2B

#:596 - 71

IF YOU PLAY THAT BACK, THAT'S THE CORRECT TRANSLATION.
Q LET ME ASK YOU THIS. WHEN MR. ORELLANA

WAS TALKING TO YOU ABOUT HIM PAYING AN ATTORNEY --—

RIGHT? HE TALKED TO AN ATTORNEY, AND THAT HE HAD PAID

FOR AN ATTORNEY. DID YOU CUT HIM OFF DURING HIS
STATEMENT AT ALL?

- A NO. HE STILL SPOKE MORE AFTER THAT.

Q OKAY.
A - THE CORRECT TRANSLATION -- WE CAN PLAY
THIS BACK FOR YOU -- IS T TALKED TO AN ATTORNEY, I

PAID HIM, HE SAID I DIDN'T HAVE TO GO TALK TO YOU.

Q LET'S TALK ABOUT. THE CORRECT TRANSLATION

'LET ME ASK YOU THIS. YOU'RE CERTIFIED BY  YOUR

DEPARTMENT TO SPEAK'THE SPANISH LANGUAGE.

A I SPEAK, READ AND WRITE IT, YES.
 FLUENTLY.
Q MY QUESTION IS YOU'RE CERTIFIED BY YOUR.

"DEPARTMENT; CORRECT?

A RIGHT.

Q . WHAT - IS REQUIRED BY YOUR DEPARTMENT TO BE

: CERTIFIED AS A SPANISH SPEAKER°.

A WE TAKE A VERBAL TEST. THEY TALK TO US

(BND WE TALK BACK TO THEM IN SPANTSH. AND THEY WANT TO

MAKE SURE THAT WE RE ANSWERING CORRECTLY IN SPANISH.

Q " OKAY. NOW ARE YCU CERTIFIED BY THE L.A.

ISUPERIOR COURT TO BE AN INTERPRETER°

A NOT BY THE L. Al SUPERIOR COURT

Q _ NOW AFTER MR. ORELLANA TELLS YOU THAT HE
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HAD SPOKEN TO AN ATTORNEY AND THAT HE HAD PAID THAT

ATTORNEY, AND THAT ATTORNEY PROCEEDED TO TELL HIM WHAT

HE SHOULD DO, YOU THEN TELL HIM IT'S NOT THE

‘ATTORNEY'S DECISIOﬁ, IT'S MR. ORELLANA'S RIGHTS AND

IT'S HIS DECISION WHETHER OR NOT HE WANTS TO TALK TO

YOU; IS THAT CORRECT?

A I TOLD HIM IT'S HIS RIGHT TO DECIDE

WHETHER HE WANTS TO TALK TO ME OR NOT.

o AND THEN MR. ORELLANA PROCEEDS TO ANSWER,

WELL, YEARH, THAT'S WHAT I WANTED TO TALK TO YOU ABOUT.

BUT -- AND THEN YOU CUT HIM OFF PRIOR TO HIM: BEING

ABLE TO FINISH; IS THAT CORRECT?

A THAT'S NOT WHAT I HEARD, NO. |

Q SO DURING YOUR ADVISEMENTS TO MR. ORELLANA
-~ EXCUSE ME. DURING MR. ORELLANA'S RESPONSE TO YOUR

ADVISEMENT, DID YCU CUT HIM OFF DURING ANY PORTION OF

THAT? YOUR INDEPENDENT RECOLLECTION, DETECTIVE.

MR. SANTISO: I'M GOING TO OBJECT. VAGUE AS TO

THE COURT YESQI IT'S A LITTLE BIT DIFFICULT,

MR. LE.. THE 'OBJECTION Is SUSTAINED.

MR; LE: LET ME BE A LITTLE MCRE CLEAR.  iT Is

UNCLEAR.

BY MR. LE:

Q AT ONE POINT DO YOU -REMEMBER ASKING MR.

ORELLANA AND DID I SAY THAT YOU HAD NO PROBLEMS° :DO'

jYOU REMEMBER THAT?

A_ . YES.
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Q AND YOU RESPONDED TO THAT -PARTICULAR
QUESTION YOU.HAD: RIGHT?
A RIGHT,
0 WHEN HE RESPONDED TO THAT PARTICULAR

QUESTION,.DID_I SAY THAT YOU HAD NO PROBLEMS, DID YQU

CUT HIM OFF IN HIS-RESPONSE TO THAT QUESTIOCN?

A NO. IT'S ACTUALLY THE OTHER WAY AROUND.

I WAS TELLING HIM AND HE STARTED SPEAKING AND I WASN'T

~FINISHED WITH MY PHRASE. HE STARTED SPEAKING MIDWAY

THROUGH MY PHRASE.

Q OKAY. NOW, AFTER YOU TELL HIM, BUT IT'S
NOT THE ATTORNEY'S DECISION, LIKE I JUST TOLD YOU,
THOSE ARE YOUR RIGHTS, IF. YOU WANT' TO TALK TO ME ABOUT

THE CASE, I CAN DISCUSS ITQWITH'YOU,'HE RESPONDS TO -

- 'THAT QUESTION; RIGHT?

A YES. THAT'S WHAT I WANT TO DO.

Q HE RESPONDS; RIGHT?
A YES.
0 DURING THAT RESPONSE TO YOUR QUESTION

.ABOYUT IT'S NOT THE ATTORNEY'S DECISION, IT'S YOUR
 DECISION, IF YOU WANT TO TALK TO ME ABOUT THE CASE I

CAN DISCUSS IT WITH YOU —-

A . CORRECT. |
'Q ~ -- DID YOU CUT HIM OFF IN HIS RESPONSE?
A I WAS TALKING AT THE TIME. AND THAT'S

WHEN i SAID YOU CAN TALK TC ME IF YOU WANT 'TO ABOUT

THIS CASE,-.SO NORMALLY THE ONLY ONE I WOULD BE

CUTTING OFF IS ME.
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AND THEN HE RESPONDED, WELL, SI. WELL,

'YES, I DO WANT TO TALK ABOUT THIS.

0 DID HE IN FACT SAY, WELL, YES, I WANT TO
TALK ABOUT THIS? DID HE SAY THAT VERBATIM?

A . WELL, YES. SI. SPANISH. WE CAN RETURN

IT BACK TO THAT.

Q MY QUESTION IS YOUR INDEPENDENT

'RECOLLECTICN. DID HE TELL YOU THOSE SPECIFIC-WORDS,

WELL, YES, I WANT TO TALK ABOUT THIS?
A NO.  HE TOLD ME IN SPANISH. _
Q WELL, IN THE SPANISH LANGﬁAGE. DID HE SAY;

THAT TOTTOU IN THE SPANISH LANGUAGE? _WELL, YES,'I

WANT TO TALK ABOUT THIS?

A 'I DID WANT TO TALK ABOUT THIS. |

0 DID HE SAY THAT IN THE SPANTSH LANGUAGE TO
YOU? | |

A “YES.

o :NQﬁ; WHEN -- AND THEN AFTER HE says THAT
TO YOU -- RIGHT? YOU THEN SHOW HIM, I BELIEVE IT'S

COURT EXHIBIT NUMBER 1, THE STATEMENT FORM; IS THAT

CORRECT?

:A _ THE STATEMENT FORM WAS FILLED ouT’ PRIOR TO”

THE ADMONISHMENT. THE TOP PORTION

" 'MR. LE: I' M GOING TO OBJECT AS BEING.
NONRESPONSIVE, YOUR -HONOR.

THE COURT: ~HE'S5 'ASKING YCU DID ¥YOQU SHOW.HIM

'THAT FORM.

THE WITNESS: AT ONE POINT AFTER I FINISHED
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ADMCNISHING HIM AND I WROTE HIS ANSWERS, I HAD HIM
SIGN IT. IS THAT WHAT YOU‘RE ASKING?
BY MR. LE:

Q OKAY., NO, I'M SAYING AFTER ‘HE ANSWERS
TOU,'WELL, YEAH, THAT'S WHAT I WANTED TO TALK ABOHT.

THEN DID YOU SHOW HIM A STATEMENT?FORM AND TELL HIM TO

SIGN IT? .. |
A  YES. HIS ANSWER WAS YES.
Q NO. MY QUESTION WAS —-

THE COURT: SHE SAID EEs;
BY MR. LE:
| "Q YOU SHOWED HIM A STATEMENT FORM AND YOU
ASKED HIM TO SIGN IT; IS THAT CORRECT?

A - YES.

Q  NOW, DID YOU ASK WHETHER OR NOT HE KNEW
WHAT THAT CONTENT ~- WHAT THE CONTENT OF THAT

STATEMENT FORM WAS°

| A I HAVE TO LOOK AT IT AGAIN. I MIGHT HAVE

TOLD HIM THE ANSWER. .1 HAVE TO LOOK AT IT:AGAINT.
‘-Q © . DO YOU HAVE AN INDEPENDENT RECOLLECTION OF

WHETHER OR NOT YOU ASKED HIM WHETHER HE KNEW WHAT HE

_WAS SIGNING°

A | "NOT WITHOUT LOOKING AT THE VIDEO. IT'S

.BEEN A YEAR AND A HALF

MR. LE: YOUR HONOR CAN SHE REVIEW IT?
THE COURT: SURE. . |
‘THE WITNESS: I TOLD HIM HERE IS YOUR STATEMENT. .

I GAVE HIM THE. INFORMATION. - I GO, THIS IS WHAT I
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ASKED YOU.
BY MR. LE:

Q YOU CAN STOP IT. THANK YOU. - YOUR. HONOR,

I'M ALMOST DONE WITH MY QUESTIONING OF THE DETECTIVE.

THE COURT: ALL RIGHT.
BY MR. LE:

Q SO WHEN YOU.SHOWED MR. ORELLANA THE

- STATEMENT FORM, COURT EXHIBIT NUMBER 1, YOU TOLD HIM

THIS IS WHAT I DISCUSSED WITH YOU.
A THESE ARE THE QUESTIONS3THAT I ASKED YOU.

Q - S50 THESE "ARE THE QUESTIONS THAT I ASKED OF

YOU. AND SIGN HERE. IS THAT WHAT YOU SAID°'.

A I TOLD HIM SIGN HERE. TURNED IT AROUND.
I GO, THESE ARE THE QUESTIONS THAT I ASKED YOU. IN
THAT ORDER.
MR. LE T HAVE NO FURTHER QUESTTONS OF THIS
WITNESS AT THIS MOMENT ' YOUR HONOR.
_THE COURT: ALL RIGHT. ANY OTHER REDIRECT, MR.
SANTISO? | | ) |
' MR. SANTISO: I DON'T, YOUR'HONOR
'THE COURT: ALL RIGHT. . THANK You.

ALL RIGHT ’MR;\SANTISO WERE ¥YOoU GOING IO

‘CALL ANY OTHER WITNESSES'p

MR. SANTISO: _NO, YOUR HONOR.

THEZCOURT:"MR.‘LE. | ; -

MR. LE: xEsf YOUR HONOR. I WOULDELIKE,TD'CALL"
JUAN ORELLANA. | | '

THE_COURT: ALL RIGHT.
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JUAN ORELLANA, |
THE DEFENDANT  HEREIN, CALLED AS A WITNESS IN HIS OWN
BEHALF, ASSISTED BY SPANISH INTERPRETER JENNY FAURE,

WAS SWORN AND TESTIFIED AS FOLLOWS:

THE COURT: YOU DO SOLEMNLY STATE. THAT THE
TESTIMONY YOU MAY GIVE IN THE CAUSE NOW PENDING BEFORE

THIS COURT SHALL BE THE TRUTH, THE WHOLE TRUTH, AND

_NOTHING BUT THE TRUOTH, SO HELP YOU GOD.

THE WITNESS: YES.
THE COURT: PLEASE HAVE A SEAT. |
'_  PLEASE STATE AND SPELL -~ AND EAVE THE
INTERPRETER SPELL YOUR FIRST AND LAST NAME. B
THE WITNESS: JUAN ORELLANA.

THE INTERPRETER: INTERPRETER SPELLING, J-U-A-N

.0-R-E-L-L-A-N-A.

DIRECT EXAMINATION

"BY MR. LE:

| Q "_GOOD.AFTERNOON, JUAN.

A GOOD AFTERNOON. E
0 MR. ORELLANA, WHAT IS YOUR COUNTRY OF
ORIGIN? ' | o -
' A I'M FROM HONDURAS. | - _
0 WHATiLEVEL OF EDUCATION DID YOU RECEIVE IN.
HONDURAS? o | | - '
A  jUsT TWO YEARS OF SCHOOL;

Pet. App. L 186




Case 2:16-cv- 02316 FMO FFM Document 10-4 Filed 05/26/16 Page 79 of 178 Page ID

10"
11

12

14

15
.16

17

18
19
20

21

23
24
25
26
27

28

13 |

22

#:603 T

Q  NOW, DO YOU REMEMBER BEING INTERVIEWED BY
DETECTIVE HERNANDEZ?
A _YES.

Q ~ DO YOU REMEMBER WHEN SHE ADVISED YOU THAT

YOU HAD A RIGHT TO AN ATTORNEY PRESENT DURING THE

INTERVIEW?
‘B YES.
Q NOW, DURING THE INTERVIEW THAT 'YOU HAD

WITH THE DETECTIVE, DETECTIVE HERNANDEZ, DID YOU AT
ANY POINT TRY TO TELL HER THAT YOU WANTED TO HAVE AN
ATTORNEY PRESENT DURING THAT INTERVIEW?
| A YES. I TOLD.HER. |

Q 'PRIOR TO YOU BEING-INTERVIEWED.DY_

DETECTIVE HERNANDEZ, DID YOU GO AND TALK TO AN

 ATTORNEY?
A YES. -
O AND WHAT WAS YOUR PURPOSE IN GOING TO TALK |

TO THE ATTORNEY? PRIOR TO-YOUR INTERVIEW WITH

'DETECTIVE'HERNANDEZ

A THE PURPOSE WAS SO THAT THEY COULD TELL ME
HOW BIG THIS PROBLEM WAS.
Q:_ NOW, DID THE ATTORNEY THAT YOU TALKED TO

TELL YOU THAT THEY ‘WANTED YOU TO CONTACT THEM IF AND

:WHEN YOU WERE BEING INTERVIEWED7

A YES.

Q. DID YOU DISCUSS WITH THE ATTORNEY THAT YOU-

SPOKE TO THAT A DETECTIVE HAD CONTACTED YOU. REGARDING

| AN INTERVIEW THAT_THE@DETECTIVE WANTED TO HAVE WITH
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YOUu?
A  YES.

Q NOW, DID YOU ‘PAY THAT ATTORNEY TQO ASSIST

YOU DURING THIS INTERVIEW?

A YES. _

o)  NOW, DID YOU ATTEMPT —- HOW MANY TIMES DO
YOU RECALL TRYING TO TELL THE DETECTIVE THAT YOU
WANTED TO HAVE AN ATTORNEY PRESENT?

A THREE TIMES.

Q Now} DID YOU WANT TO HAVE AN ATTORNEY
PRESENT.THERE? |

A ' YES.

Q - SHOWING YOU WHAT HAS BEEN PREVIOUSLY

MARKED AS COURT EXHIBIT NUMBER 1 FOR IDENTIFICATION,

DO YOU RECOGNIZE THIS FORM?

A YES. . _
0 DID YOU KNOW -- DID YOU SIGN THIS FORM?
A ‘I SIGNED.IT. BUT I COULDN'T READ IT. I

JUST KNOW HOW TO WRITE MY NAME.
Q  NOW, WHEN YOU SIGNED THAT FORM, DID THE

DETECTIVE.TELL,YOU SPECIFICALLY WHAT IT WAS THAT YOU

WERE SIGNING?

A NO, SHE . DIDN T EXPLAIN IT.

- NOW WHEN YOU WERE INTERVIEWED BY THE.

.DETECTIVE,'DID YOU.FEEL INTIMIDATED BY'THE-DETECTIVE?q

A ; YES,_BECAUSE I DIDN'"T HAVE THE ATTORNEY

THAT I HAD LOOKED FOR TOC REPRESENT ME.

Q . NOW, WHY DID YOU NOT CALL THE ATTORNEY
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THAT YOU PAID TO REPRESENT YOU DURING THAT INTERVIEW?
A I HAD THE CARD IN MY WALLET, BUT THE

POLICE OFFICERS.TOOK EVERYTHING AWAY FROM ME, AND THEY

HAD IT ALL IN THE OFFICE.

MR. LE: 1 EAVE NO FURTHER QUESTIONS, YOUR
HONOR. . - |
THE COURT: ALL RIGHT. MR. SANTISO.

MR. SANTISO: YES. THANK YOU.
"CROSS-~EXAMINATION

BY MR. SANTISO:

'Q °  GOOD MORNING, SIR.

A GOOD  AFTERNOON-.
0 ' WHEN THE DETECTIVE ASKED YOU YOU HAVE THE

RIGHT TO REMAIN SILENT, DO YOU UNDERSTAND, - YOU .

RESPONDED YES. CORRECT?
A YES.

Qo WHEN SHE ASKED YOU ANYTHING YOU SAY MAY BE |

'USED AGAINST YOU: IN A COURT OF LAW, DO YOU UNDERSTAND,

' YOU RESPONDED YES. CORRECT?

A YES. o

0 WHEN SHE ASKED YOU, 'YOU HAVE THE RIGHT TO
THE PRESENCE OF AN ATTORNEY BEFORE AND DURING ANY
INTERROGATION, DO YOU UNDERSTAND, YOU RESPONDED YES.
CORRECT? |

'A I SAID YES, BUT AT THAT MOMENT I WANTED TO

EXPLAIN TO HER THAT I ALREADY HAD AN ATTORNEY.
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0 YOU SAID YES; CORRECT?

A YES.

Q - BND YOU TALKED TO THIS DETECTIVE FOR AT

LEAST 30 MINUTES AFTER SHE ASKED YOU THESE QUESTIONS'

CORRECT?
A YES.
©  THIS INTERVIEW WAS INSIDE OF A ROOM;
CORRECT? '
| A YEs.
Q YOU AND THE DETECTIVE.
A YES. |
Q NO ONE ELSE.
A NO, NC ONE ELSE.
Q NO HANDCUFFS ON YOU; CQRRECT?
A XNO. | |
Q _ NEVER DID SHE THREATEN YOU. DURING THIS

:INTERVIEW WITH HARM TO. YOU; CORRECT?

.\ TO HARM ME? IN WHAT WAY? 1 DQN'T
‘UNDERSTAND. B _

0 ~ DURING THIS INTERVIEW,:DID'SHEEEVER.TRY:TO
HURT YOU? 7

Y. 'NO. TO HURT ME, NO.

0 TO.HURT.ONE;fOUR FAMIL?_MEMBERS?

A wo. B |

0 AND SHE WAS ASKING'Yod QUESTIONS DUﬁING

THIS INTERVIEW AND YOQU WERE GIVING RESPONSES TO HER;
CORRECT°

a YES.
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Q YOU NEVER SAID DURING THIS INTERVIEW THAT

YOU WANTED YOUR LAWYER; CORRECT?

A I TOLD HER, 'BUT SHE DIDN'T LET ME EXPLAIN

'TO HER TEAT I WANTED HIM AT THAT MOMENT.

Q DID YOU SAY I WANT MY LAWYER?
A - YES, I TOLD HER, BUT SHE SAID THAT I
DIDN'T NEED HIM THERE. THAT I NEEDED HIM HERE.
MR. SANTISO: WHAT I”NOULD LIKE TO DO, YOUR
HONOR, IS I WOULD LIKE THE COURT TO REVIEW THE |

ENTIRETY OF THE VIDEO AT SOME POINT 1IN TIME. .NOT

'RIGHT NOW. I'M ALMOST DONE WITH MY QUESTIONING. TO

SEE WHETHER THERE'IS ANY POINT IN TIME WHERE HE ASKED. | .

"FOR A LAWYER.

I THINK IT'S RELEVANT TO SEE IF HE EVER

" DID, AND WHETHER THE QUESTIONING SHOULD CEASE AT ANY

'POINT BUT I WILL MAKE THAT REQUEST Or ‘THE COURT TO .

REVIEW THE VIDEO

THE COURT: WELL, I DON'T KNOW, GIVEN THE FACT

THAT THE VIDEO IS.INVSPANISH,;THAT I'M~GOING.TO BE

'AIDED BY THE VIDEO, OTHER THAN READING THE TRANSCRIPT.

MR SANTISO. I THINK THAT S BETTER IF THE -
COURT LOOKS AT THE TRANSCRIPT.

THE COURT" I WILL HAPPILY READ THE . TRANSCRIPT.;
I"™M NOT SURE THAT WATCHING THE- VIDEO IS GOING TO BE OF
MUCH ASSISTANCE TO ME BECAUSE IT'S IN SPANISH

" SANTISO: YQU'RE ABSOLUTELY RIGHT, YOUR

HONOR. I THINK THE TRANSCRIPT IS FINE.

.THE COURT OKAY. .
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BY MR. SANTISO:

Q MR. ORELLANA, IS IT YOUR TESTIMONY, SIR,
THAT YOU ASKED FOR A LAWYER AT SOME POINT IN TIME WHEN
YOU WERE SPEAKING TO THE DETECTIVE?

A - HOW IS THAT° |

Q . IS IT -~ ARE YOU TELLING US THAT WHEN Yoy
SPOKE To THE DETECTIVE;'YOU TOLD HER I WANT A LAWYER?

A YES, I TOLD HER. | | |

d WHEN YOU sdeE WiTH THE bETECTIVE, YOU

WEREN'T ON.DRUGS, WERE Y0U?

A NO.
Q0 YOU WEREN'T DRINKING ALCOHOL, WERE YOU?
A T DON'T DRINK. |
Q YOU WEREN'T ON ANY SORT OF PRESCRIPTION
MEbICATiON?_ | | | |
A o : o
Q 'SHE DIDN'T TELL YOU THAT YOU HAVE TO. TALK

TO HER; CORRECT?

‘A THAT T HAD TO TALK TO HER?

-Q . RIGHT. DID sHE_EVER.SAY;xoﬁ HAVE TO TALK
TO ME? | N

A _ YOU’RE GOING TO TALK TO ME HERE. THAT'S

WHY I CALLED YOU.. BECAUSE I WANTED TO INTERVIEW‘YOU.
Q - BUT DID SHE TELL YOU - THAT YOU HAD. TO

ANSWER HER QUESTIONS?

A YOU ARE GOING TO ANSWER THE QUESTIONS T
ASK YOU. '
0 YWELL, DIDN'T.SHEqACTUALZY SAY IT ‘WOULD BE -
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BETTER FOR YOU IF YOU WERE JUST HONEST WITH HER AND

ANSWER HER QUESTIONS?

‘A - YES, THAT'S WHAT SHE SAID.
0 SHE DIDN'T FORCE YOU TO ANSWER THE
QUESTIONS, THOUGH.

A WHEN I WAS TRYING TO EXPLAIN IT TO HER,_

SHE WAS TELLTNG ME TO BE SINCERE. AND IF I DIDN'T

TELL HER THE TRUTH, I'M JUST GOING TO CLOSE THE BOOK
HERE AND T'M GOING TO TELL THE DISTRICT ATTORNEY TO
PUNISH YOU. ' | _

Q WHEN YOU WENT TO TALK TO HER, YOU KNEW
ABOUT THE ALLEGATIONS VANESSA MADE; RIGHT?

A YES.

Q . ANDZYOU'KNEW ABOUT THE ALLEGATIONS BECAUSE

OF A CONVERSATION YOU HAD WITH CLAUDIA CORRECT?
A YES.- I TALKED TO HER THE DAY THE INCIDENT

OCCURRED. I TOLD HER THAT I COULD'TAKE THE GIRL .TO B

THE DOCTOR WITH HER. - 1 OFFERED

Q I UNDERSTAND I DON' T WANT TO GET INTO.

WHAT HAPPENED. AFTER YOU SPOKE WITH CLAUDIA ABOUT

WHAT VANESSA TOLD HER, AFTER THAT YOU WERE CONTACTED

BY DETECTIVE HERNANDEZ AND YOU SPOKE TO HER ON THE

-PHONE, CORRECT”'

.LATER.' |
Q  ON THE PHONE.
A . OVER THE PHONE.
0 WHEN YOU SPOKE TO HER OVER THE PHONE, You
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KNEW THAT YOU WERE BEING CONTACTED ABOUT WHAT VANESSA
HAD SAID; CORRECT? o

A YES. SHE JUST SAID THAT SHE WANTED TO
HAﬁE AN INTERVIEW.

Q THAT'S NOT MY QUESTION, THOUGH. WHEN YOU

SPOKE TO THE DETECTIVE YOU KNEW SHE WANTED TO TALK TO

YOou ABOUT WHAT VANESSA HAD SAID TO HER MOM.

A NO, SHE DIDN'T SAY THAT THAT'S_WHAT-IT WAS
ABOUT. SHE JUST SAID AN INTERVIEW. | | |
| Q  NOT MY'QUESTION...MY QUESTION IS WHEN THE
DETECTIVE CONTACTED You, ' YOU KNEW SHE WAS GOING TO
TALK TO YOU ABOUT VANESSA; CORRECT?

MR LE: YOUR HONOR, CALLS FOR SPEQULAIION;

MR. SANTISO: IT GOES TO HIs STATE OF MIND.

THE COURT OBJECTION TS OVERRULED. ACTUALLY,
THE OBJECTION IS SUSTAINED. THE USE OF THE WORD KNEW;‘T
BY MR. SANTISO: _

0 LET ME ASK IT LIKE THIS.

THE COURT: AND.THAT'S GQING.TO BE YOUR LAST
QUESTION. _ | |

“MR. SANTISO: I JUST HAVE LIKE THREE MORE.
I'LL LEAVE IT:ATATHAT

"THE COURT:: ALL RIGHT I'™™M GOING TO BREAK. ~ WE

ARE NOT FINISHED I KNOW. I M NOT SUGGESTING THAT

ANYBODY IS PRECLUDED FROM ANSWERING ANY MORE
QUESTIONS, . I'M JUST GOING TO STOP.

MR. ORELLANA YQU*'RE ORDERED BACK ‘TO THIS

COURT TOMORROW AT ‘1:30. IS ‘HE ON BOND°
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 CASE NUMBER:- BA403082-01

CASE NAME: . PEOPLE V. JUAN ORELLANA

LOS ANGELES, CALIFORNIA TUESDAY, JANUARY 28, 2014

DEPARTMENT 132 . HON. LISA B. LENCH, JUDGE
TIME: : : A.M, SESSION

APPEARANCES:
” THE DEFENDANT PRESENT WITH HIS COUNSEL,
cHRiSTIAN LE, DEPUTY PUBLIC DEFENDER.
OF LOS ANGELES COUNTX;.GUILLERMO R.
SANTISO, DEPUTY DISTRICT ATTORNEY
OF LOS ANGELES COUNTY, REPRESENTING
._THE PEOPLE OF THE STATE OF CALIFORNIA.
{(RONALD G. DAHL, OFFICIAL REPORTER. )
(JENNY FAURE AND CARMEN REYES,
CERTIFIED SfANISH'INTERPRETERS,

ASSISTING THE DEFENDANT.)

(THE -FOLLOWING PROCEEDINGS WERE HELD
IN OPEN COURT, OUT OF THE PRESENCE

AND HEARING OF THE JURY:)-

THE COURT: ALL RIGHT. IN THE MATTER OF PEOPLE
VERSUS JUAN ORELLANA, BA403082, THE RECORD WILL
REFLECT THAT MR. ORELLANA IS PRESENT, BEING ASSISTED
BY THE SPANTSH LANGUAGE TNTERPRETER. BOTH COUNSEL ARE.
PRESENT. THE JURORS ARE NOT‘PRESENT; o "

WE ARE CONTINUING THE 402 HEARING ON THE

ADMISSIBILITY OF THE DEFENDANT'S STATEMENT TO-
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902
DETECTIVE HERNANDEZ,

JUAN ORELLANA,
RECALLED AS A WITNESS FOR THE 402 HEARING, HAVING BEEN

PREVIOUSLY SWORN, TESTIFIED AS FOLLOWS:

THE COURT: WHEN WE LEFT OFF, MR. SANTISO, YOU
WERE CROSS-EXAMINING MR. ORFLLANA. AND. YOU MAY
CONTINUE AT THIS TIME. ' ' -

MR. SANTISO: THANK YOU.
'CROSS-EXAMINATION (RESUMED)

BY MR. SANTISO:

Q- GOOD MORNING, SIR. f'JUST HAVE A FEW MORE

 QUESTIONS FOR YOU.

| YOU ‘INDICATED LAST WEEK THAT YOU FELT
INTIMIDATED DURING THE INTERVIEW; IS THAT CORRECT?
A . YES.
o) ARE'YOU.INTIMIDATED BY WOMEN?
MR,'LE:. OBJECTION. TRRELEVANT.
_THE COURT: - OBJECTION SUSTAINED.__
.ﬁR. SANTIsd: I BELIEVE:I.SHOULD.ﬁE BBLE TO

EXPLORE WHAT IT IS THAT MADE IT INTIMIDATING FOR HIM.

- AND THATFS ONE OF THE QUESTIONS.

'THE COURT: WELL, THAT QUESTION, I DON'T THINK

IS APPROPRIATE. THERE ARE OTHER THINGS YOU CAN.

EXPLORE ABOUT INTIMIDATION. T DON'T THINK THAT
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QUESTION IS APPROPRIATE.
BY MR. SANTISO:
0 'WHAT WAS IT ABOUT THIS INTERVIEW THAT
INTIMIDATED YOU?
A BECAUSE I'M A SHY PERSON, 1IN THE WAY I
EXPRESS MYSELF. | | |
0 BUT THERE IS NOTHING THAT THE DETECTIVE
DID THAT MADE YOU INTIMIDATED; RIGHT? |
A NO.
0 'YOU DON'T HAVE A PROBLEM EXPRESSING
YOURSELF TO WOMEN, DO YOU? '
| A IF IT'S A POLICE OFFICER, YES, I AM
AFRAID. I AM A SHY PERSON. | B
0 DETECTIVE HERNANDEZ REMAINED ON HER SIDE

OF THE TABLE DURING THE ENTIRE INTERVIEW; CORRECT?

A YEs. |

0 THE INTERVIEW DOOR WAS OPEN.THE ENTIRE
TIME; CORRECT? ' '

A YES.

o WHEN DETECTIVE HERNANDEZ WAS_QUESTIONING
YOU, YOU UNDERSTOOD ALL HER QUESTIONS; CORRECT? -

A NO, I DIDN'T UNDERSTAND ALL OF ‘THEM.

“Q . SO WHEN YOU DIDN'T UNDERSTAND A QUESTION,

WHAT DO YOU?

A I WANTED TO EXPRESS MYSELF, BUT SHE WOULD

INTERRUPT.
o) BUT SHE WOULD STOP TALKING AT SOME POINT;

RIGHT?
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A  YES; _
Q | SC WOULD YOU ‘SAY SOMETHING AT THAT POINT?
A i'WANTED TO EXPLAIN, BUT SHE -—- SHE
INTERRUPTED. - |
Q NOW, YOU SAID EARLIER THAT YOU HAD HIRED A

LAWYER BEFORE YOU MET.WITH.DETECTIVE-HERNANDEZ: RIGHT?
A CORRECT. YES.
Q WHEN fOU ﬁERE MEETING WITH DETECTIVE
HERNANDEZ, WERE YOU AWARE THAT SHE WAS GOING TO ASK

YOU QUESTIONS ABOUT VANESSA?

B . YES.

Q AND THAT'S WHY YOU GOT THE LAWYER;.RIGHT?
A ' YEs; |

o - AT NO POINT IN TIME DURING THE INTERVIEW

- DID YOU JUST STOP TALKING, DID YOU?

A 'i DON'T UNDERSTAND.

0 LET ME ASK IT LIKE THIS. AT SOME POINT

. THE INTERVIEW CAME TO AN END; RIGHT?

A . YES.

Q- FROM THE BEGINNING ALL THE WAY TO TEE END,

DID YOU EVER STOP ANSWERING DETECTIVE HERNANDEZ'S .

QUESTIONS?

A wo. |
Q ONE LAST QUESTION. AT THE BEGINNING OF
THE INTERVIEW, WHEN -- LET ME ASK IT LIKE THIS.

THE ‘COURT: - ARE YOU_GOING TO:REEERENCE A

TRANSCRIPT?

MR. SANTISO: I'M GOING TO ASK HIM ONE 'QUESTION.
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Case 2:16-Cv- 02316 FMO FFM Document 10-5 F|Ied 05/26/16 Page 142 of 244 Page ID

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

#:844 905

THE COURT: CAN YOU HOLD THAT THOUGHT FOR A
SECOND. OKAY. SORRY. THANK YOU.
BY MR. SANTISO:

Q@ T WILL BE ASKING HIM A QUESTION FROM PAGE
9, LINE 26. '

LAST WEEK I ASKED YOU WHETHER YOU ANSWERED

YES TO THE QUESTION CF YOU HAVE THE RIGHT TC REMAIN

SILENT; RIGHT?

A YES.

Q  AFTER THAT THE DETECTIVE ASKED YOU A FEW
MORE QUESTIDNS; RIGHT? ABOUT YOUR RIGHTS?

'A " YES. |

Q  AND EVERY TIME SHE ASKED YOU A QUESTION,

SHE ALWAYS ASKED YOU DO YOU UNDERSTAND =CORRECT?.

A vEs. | __
0 AND WHAT WAS YOUR ANSWER?
A - 1 SATD YES, BUT SINCE I DON'T KNOW HOW TO

READ, I MEAN I DON'T UNDERSTAND THAT.

Q BUT SHE WAS SAYING THESE WITH WORDS, THESE-
QUESTIONS, WASN'T SHE?

A YES, SHE WAS USING HER WORDS.

Q . SO WHAT ARE YOU TALKING ABOUT WHEN YOU SAY
THAT 'YOU DON'T UNDERSTAND READING? |

A BECAUSE OF MY EDUCATION. - I HAVEN'T GONE
TO SCHOOL. I'M IGNORANT. | | |

Q@  IF YOU DIDN'T UNDERSTAND HER' 'QUESTTONS AND

SHE ASKED YOU DO YOU UNDERSTAND, WHY DIDN"T YOU SAY

NO?
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906
A BECAUSE LIKE I SAID, I'M A SHY PERSON.
THAT'S WHAT I'M TRYING TO EXPLAIN TO YOU.
Q BUT THERE WERE TIMES DURING THIS INTERVIEW

THAT YOU DENIED THINGS THAT SHE SAID; RIGHT?
A WELL, YES, OF COURSE.
' MR. SANTISO: NOTHING FURTHER.
THE COURT: MR. LE? |

MR. LE: YES.
REDIRECT EXAMINATTION

BY MR; LE=

Q - MR. ORELLANA, WHEN YOU WERE INTERVIEWED BY

DETECTIVE HERNANDEZ, DID YOU SEE HER WITH A GUN ON HER.

PERSON?
A YES.
'Q ~  WHERE DID YOU SEE. HER =~

THE COURT: NOT YET.

BY MR. LE:

Q- WHERE DID YOU SEE iHE GUN ON HER PERSON?
A | UNDER HER ARM. - '

Q WAS IT A BIG GUN?

a YES. |

. MR. LE: NOW, ‘YOUR HONOR, I'M GOING TO ASK

PERMISSION TO PLAY A CERTAIN PORTION OF THE VIDEO.

AND IT'S GOING TO_START, FROM-THE TRANSCRIPT —-- JUST A

SMALL PORTION. IT'S GOING TO START WITH THE BOTTOM OF |

PAGE 9.
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THE COURT: OKAY. "THIS IS -- WE DID MARK THIS;
RIGHT? _

MR. LE: I THINK WE DID. THE TRANSCRIPT,:I
BELIEVE, IS COURT'S EXEIBIT 2B.

THE COURT: RIGHT. AND THE CD WAS COURT'S

" EXHIBIT 2A; CORRECT?

MR. LE: THAT'S CORRECT, YOUR HONOR.
THE COURT: THANK YOU. .
BY MR. LE:

Q - MR. ORELLANA, I WANT TO PLAY YOU A SMALL

PORTION. - IT"'S AT FOUR MINUTES AND THIRTEEN OF COURT'S

"EXHIBIT 2A.

(A RECORDING WAS PLAYED

IN OPEN COURT.})"

BY MR. LE: |
@ OKAY. AND I STOEPED IT AT 4-50, FOR THE

RECORD. | '
| NOW, MR. ORELLANA, DO YOU REMEMBER

DETECTIVE HERNANDEZ TALKING TO YOU ABQUT YCUR RIGHT ‘TO

HAVE AN ATTORNEY PRESENT DURING THIS INTERVIEW’

A YES.
Q WHEN DETECTIVE HERNANDEZ WAS TALKING TO

YOU ABOUT YOUR RIGHT TO HAVE AN ATTORNEY PRESENT'.

DURING THIS INTERVIEW, DID YOU TRY.TO ‘TELL -HER THAT

YOU "“WANTED TO HAVE AN ATTORNEY PRESENT DURING THIS

INTERVIEW?
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A YES, I TRIED TWO OR THREE TIMES. AND SHE
INTERRUPTED.
Q DO YOU RECALL -~ I'M GOING TO REFER THE

COURT AS WELL AS COUNSEL TO PAGE 10 OF THE TRANSCRIPT,

YOUR HONOR, LINE 6 THRQUGH 9.

THERE WAS A PORTION OF YOUR INTERVIEW WITH

DETECTIVE HERNANDEZ IN WHICH SHE ASKED YOU, OKAY,

DIDN'T I TELL YOU YESTERDAY ~-- DIDN'T I CALL YOU.

YESTERDAY FOR AN APPOINTMENT? DO YOU REMEMBER HER'
ASKING YOU_THATTQUESTION?
B YES.

O~ AND THEN YOU INDICATED YES, YES, IT HAS --
AND THEN SHE APPEARED TO CUT YOU OFF. DO YOU RECALL
THAT? | B - |

A . YEs. |

0 _AND THAT'S A PORTIGN OE'THE'INTERVIEW THAT
I JUST PLAYED FOR YOU. DO YOU RECALL THAT-STATEMENT?
BEFORE YOU WERE CUT OFF? |

A YES. B

Q . HAD YOU NOT BEEN CUT OFF BY DETECTIVE
HERNANDEZ, WHAT WOULD YOU HAVE TOLD HER?

A THAT I WANTED My ATTORNEY TO BE PRESENT.

o  AND THE ATTORNEY THAT YOU WANTED TO HAVE

PRESENT, WAS IT AN ATTORNEY FROM THE LAW OFFICE THAT

. YOU SPOKE TO THE DAY BEFORE?

.\ YES. .CORRECT.
0 AND DID YOQU.PAY THIS LAW OEEICE THE DAY

BEFORE THIS INTERVIEW?
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MR. SANTISO: I'LL OBJECT. I THINK WHETHER HEIS
ACTUALLY RETAINED COUNSEL, PAID FOR COUNSEL, TS
IRRELEVANT TO THE -~

THE COURT: OBJECTION.IS SUSTAINED;

Bf MR, LE:

Q OKAY. ©NOW, THERE WAS ALSO A PORTION I
PLAYED FOR YOU, THE DETECTIVE ASKED YOU AND DID I SAY
THAT YOU HAD NC PROBLEMS? AND THEN YOU RESPONDED YES.

AND YOUR HONCR, I'M REFERRING THE COURT_
AND COUNSEL TO LINES 11 THROUGH 17 OF PAGE 10. |

DO YOU REMEMBER THE DETECTIVE ASKING YOU,
AND DID I SAY THAT YOU HAVE NO PROBLEMS,IAND YoU
RESPONDED YES, AND THEN T TALKED TO THE ATTORNEY _
BECAUSE T HAD ALREADY éAID HER, AND SHE TOLD ME'YOU:
CAN'T GO BECAUSE FIRST SHE SAID --

AND THEN THE DETECTIVE CUT YOU OFEF. DO

" YOU REMEMBER THAT?

A YES.

Q ‘NOW, HAD'THE DETECTIVE NOT CUT YOU_OFF-

_DURING THAT . PORTION WHAT DID YOU WANT TO TELL THE

DETECTIVE°
A " AGAIN, THAT I WANTED MY ATTORNEY PRESENT

.Q  AND THEN WHEN SHE CUT YOU OFF, THE-

DETECTIVE TELLS'YOU ~— AND- I’M REFERRING TC LINES 19 -

TO 22, BUT IT'S NOT-—- IT'S NCT THE ATTORNEY'S

DECISION. LIKE I JUST TOLD YOU, THOSE ARE YOUR.

_ RIGHTS" IF YCU WANT TO TALK TO ME ABOUT THE CASE I

CAN DISCUSS IT WITH YOU.,
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AND THEN YOUR RESPONSE WAS, WELL, YEAH.
THAT'S WHAT I WANTED TO TALK_ABOUT. BUT -~ AND THEN
SHE APPEARS TO CUT YOU OFF AGAIN.
DO YOU REMEMBER THAT?
A YES.
0 IF SHE HAD NOT CUT YOU OFF, WHAT DID YOU
WANT TO TELL HER AT THAT MOMENT?
.\ THAT I WANTED MY ATTORNEY.

o NOW, WHEN YOU SAID, WELL, YEAH, DID YOU

TELL HER THAT I WANT TO TALK TO YOU ABOUT WHAT

HAPPENED WITH VANESSA OR DID YOU TELL HER, WELL, YEAH,

I WANTED TO TALK TO YOU ABOUT WANTING=AN-ATTORNEY

PRESENT?
A.  YES, BUT T WANT AN ATTORNEY PRESENT.

Q OKAY. ©NOW, SIR, DURING A PORTION OF THE

‘~~ AT THE BEGINNING OF YOUR INTERVIEW, DETECTIVE

HERNANDEZ ASKED YOU WHO YOUR EMPLOYER WAS; RIGHT?

A  YES.

0 AND_YOU TRIED TQ:SPELL THE NAME OF YOUR
EMPLOYER TO HER; RIGHT? |

A. . YES.

Q- . AND WHEN YOU -- YOU COULDN'T SPELL THE

. NAME OF YOUR EMPLOYER TO HER, TO DETECTIVE HERNANDEZ.

SHE ASKED-IF YOU COULD WRITE YOUR EMPLOYER'S NAME ON'A

~PIECE OF PAPER THAT SHE HAD IN FRONT OF HER; IS THAT

CORRECT?
: CORRECT.
Q  AND DID YOU TELL HER ‘THAT YOU CAN'T -- BUT
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THE CARD, THE CARD ~- THE BUSINESS CARD IS IN YOUR
WALLET?
A YES.
0 'OKAY. NOW, MR. ORELLANA, DURING THIS

INTERVIEW'WITH DETECTIVE HERNANDEZ, AT ANY POINT DID
SHE EVER THREATEN TO TALK TO THE D.A. AND RAISE THE

THE CHARGES ON YOU?

A YES. SHE MENTIONED IT.
Q = NOW, YOU CONTINUED TO TALK TQ THE
DETECTIVE -- YOU CONTINUED TO TALK TO THE DETECTIVE

EVEN THOUGH YOU WANTED TO HAVE AN ATTORNEY PRESENT.
WHY DID YOU CONTINUE TO TALK TO THE DETECTIVE EVEN
THOUGH YOU DIDN'T HAVE AN ATTORNEY PRESENT WITH YOU?

A I WAS AFRAID THAT SHE WOULD HAVE THE D.A.
PUNISH ME. |

Q - DID YOU WANT -- WHY DID YOU NOT CONTINUE

' TO ASK FOR AN ATTORNEY TO BE PRESENT . DURING THAT

INTERVIEW?
A~ BECAUSE SHE DIDN'T GIVE ME THE OPPORTUNITY
TO ASK FOR MY ATTORNEY TO BE PRESENT.

MR. LE: I HAVE NO FURTHER QUESTIONS, YOUR

"HONOR..

THE COURT: MR. SANTISO, ANYTHING ELSE?

MR. SANTISO: YES.
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RECROCSS~EXAMINATION -

BY MR. SANTISO:
Q - SHE DIDN'T BRING UP THIS WHOLE SITUATION
ABOUT THE PROSECUTOR UNTIL FIFTEEN MINUTES INTO YOUR
INTERVIEW; RIGHT? |
a YES. AROUND THE MIDDLE OF THE INTERVIEW.

MR. SANTISO: THANK YOU. NOTHING FURTHER, YOUR

- HONOR.

THE COURT: MR. LE?
FURTHER REDIRECT ‘EXAMINATION

BY MR. LE:

@ THIS INTERVIEW WAS ABOUT AN HOUR.- LONG; IS

THAT RIGHT?

A CORRECT., YES. |
Q@ WHEN YOU TALKED TO THE DETECTIVE ABOUT
WHAT HAPPENED WITH.VANESSA, EVEN.THOUGH YOU WANTED AN
ATTORNEY ERESENT, YOU INTTTALLY DENIED THAT YOU DID |
ANYTHING WRONG; RIGHT? | '
MR. SANTISO: TI'LL OBJECT. TﬁAT GOES BEYOND THE
SCOPE OF. THE HEARING, YOUR HONOR. IR
THE COURT: WELL, IS YOUR QEFER'OF gRooF_THAT

THAT CHANGED AFTER THE STATEMENT WAS MADE ABOUT THE

PROSECUTOR?

MR. LE:  YES, YOUR HONOR. COUNSEL INDICATED -- .

YES. HE SAID WHY DID YOU CONTINUE TO TALK.
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THE COURT: CKAY. THE OBJECTION IS OVERRULED.
BY MR._LE: 7 _ |

Q .NOW, WHEN YCU FIRST TALKED TO THE
DETECTIVE ABOUT THE ALLEGATIONS VANESSA WAS MAKING
AGAINST YOU, DID YOU INITIALLY DENY THAT YOU DID
ANYTHING INAPPROPRIATE WITH VANESSA°

A - YES.

Q AND THEN DID THE DETECTIVE APPEAR TO GET

UPSET AT YOU WHEN YOU DENIED THAT ANYTHING

INAPPRQPRIATE HAPPENED BETWEEN YOU AND VANESSA?
A YES. SHE. WAS ANGRY.
'Q . DID SHE TELL YOU THAT YOU' RE LYING TO HER

AND THAT SHE'S BEEN DOING THIS FOR TWENTY SOMETHING

.YEARS? AND'THAT IF YOU LIE, IT'S GOING TO BE WORSE .

FOR YOU?
DO YOU REMEMBER HER TELLING YOU THAT?
A 'YES. SHE SAID SHE HAD BEEN DOING THIS FOR
ABOUT 25 YEARS.
Q 'AND DID THAT -- HER TELLING YOU THAT,
GETTING UPSET AT YOU, DID THAT INTIMIDATE YOQU?

A YES; WHEN SHE SAID DON’T INSULT ME.

0 AND YOU REMEMBER HER SAYING THAT; RIGHT?
A YES.
Q DON'T INSULT ME, I'VE BEEN DOING THIS FOR

TWENTY.SOMETHING YEARS, DON'T LIE TO ME, RIGHT?

A YES.
0 AND SHE SAID THAT TN RESPONSE TO YOUR

DENIALS OF ANY WRONGDOING IS ‘THAT CORRECT?
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A YES,

THE COURT: AGAIN, THE TRANSCRIPT SPEAKS FOR

- ITSELF AS TO WHEN HE SAID WHAT HE SAID, I LET YOU

HAVE A -LITTLE LEEWAY ON IT BECAUSE I THQUGHT IT WAS

GOING TO BE GOING TO HIS MENTAL STATE. NOT WHAT HE

' SAID, AND -- NOT WHAT HE SAID.

MR. LE: NO FURTHER QUESTIONS, YOUR HONOR.
THE COURT: MR. .SANTISO?
MR. SANTISO: ' NOTHING.
THE COURT: . THANK YOU, MR. ORELLANA. YOU CAN
STEE‘DOWN.. |
 MR. LE.
MR. LE: YES, YOUR HONOR. THANK YOU. _
THE COURT: ANY oIHER WITNESSES OR_EVIDENCE?
MR. LE: NO, I REST.
THE COURT: MR. SANTISO?
' MR. SANTISO: AS FAR AS WITNESSES?
THE COURT: ANY OTHER WITNESSES_OR.EVIDENCE?
MR. SANTISO: NO. | o
THE”COURT: "OKAY. MR. sANiIso, IT'S YOUR
BURDEN. | |
o MR. SANEISO: YES. - YOUR HONOR, IT'S

INTERESTING, BECAUSE IN PREPARATION FOR THIS HEARING,

IT LOOKS LIKE THE MIRANDA RULE IS, I GUESS, FOR LACK

OF ‘A BETTER PHRASE, STRICTER'THAN.IT_WAS BEFORE. .IN

THE SENSE THAT I PROVIDED THE COURT AND COUNSEL WITH
TWO SUPREME COURT CASES THAT ARE RELATIVELY RECENT.

ONE IS THE THOMPKINS CASE. T-H-O-M-P~K-I-N-5.
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diTATION, 560 U.S5. 370. AND ALSO~THE.MONTEJO CASE.
M-O-N-T-E-J-O. CITATION, 556 U.S. 778.

AND T PROVIDED THOSE TO.THE.COURT BECAUSE
I THINK IT's INSTRUMENTAL.IN THE COURT'S ANALYSIS AS

TO WHETHER THIS MIRANDA WAIVER WAS FIRST OF ALL

‘KNOWING AND VOLUNTARILY ZAND INTELLIGENT, AND SECONDLY,

WHETHER THE DEFENDANT INVOKED AT ANY POINT IN TIME.
AND IF THE COURT READS THOSE CASES, IT'S

CLEAR, FIRST OF ALL, THE FIRST STE? IS WAS IT &

.KNOWING, VOLUNTARILY AND INTELLIGENT WAIVER. THERE I3

NOTHING TO INDICATE THAT THE DEFENDANT WAS BEING
FORCED OR COERCED INTO WAIVING HIS RIGHTS.

THE DETECTIVE, I GUESS WE CAN ALL SAY,
COULD HAVE PERHAPS BEEN NICER WITH THE DEFENDANT. BUT
TEAT'S REALLY NOT WHAT THE LAW IS. THERE IS NOTHING
TO INDICATE THAT HE DIDN'T KNOWINGLY GIVE UP HIs}:;
RIGHTS. |

NOW, SECONDLY, THIS IS AN INTERVIEW THAT
LASTED OVER 40 TO 45 MINUTES. THE LAW, AND
SPECIFICALLY THE TOMKINS CASE, SAYS, LOOK, IF YOU WANT

TO INVOKE YOUR MIRANDA RIGHTS YOU BETTER BE CLEAR

ABOUT IT. BECAUSE IF IT'S EQUIVOCAL OR AMBIGUOUS,

THAT IS NOT A MIRANDA WAIVER.

THE DEFENDANT HAD TO HAVE SAID I.WANT TO
REMAIN SILENT, OR :SOMETHING EQUIVALENT, OR HAD TO HAVE
SAID THAT HE WANTS HIS LAWYER. AND AT NO EoiNT N
TIME DURING THAT INTERVIEW DID HE EVEﬁnsAf THATﬁ AND

HE TRIED TO SAY, WELL, THE DETECTIVE KEPT, ON CUTTING -
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~1|| ME OFF, BUT DURING THE INTERVIEW HE ANSWERS NUMEROUS

2|| QUESTIONS AND HE'S TALKING WITH HER.

3|l - AND HE COULD HAVE SAID I DON'T WANT TO

4|l TALK ANY MORE, OR I WANT MY LAWYER, BUT HE DID NOT DO
5| THAT. AND THEREFORE, THERE'S NO MIRANDA VIOLATIGON

6! HERE.

710 NOW, THE ISSUE WHETHER HE RETAINED COUNSEL
8!| OR NOT IS IRRELEVANT. BECAUSE EVEN_IF HE HAD A

9|/ LAWYER, HE CAN STILL WAIVE HIS MTRANDA RIGHTS. AND.
10.{| THAT'S THE MONTEJO CASE. _ACTUALLY,_THAT TALKS ABOUT .
11} THAT PARTICULAR CONCEPT.. | B
12 NOW, THE ISSUE OF WHETHER HE CAN READ,

13|] THAT'S IRRELEVANT. BECAUSE HIS SIGNATURE ON THE

14| MIRANDA FORM DOESN'T REALLY MATTER. SHE DIDN'T EvEN_
15| HAVE TO HAVE HIM SIGN THAT FORM;'BECAUSE_SHE_READ HIM
16| THE RIGHTS ORALLY._ SO_IHAT’S sUEFiCIENT FOR THE

17|| MIRANDA WAIVER. - | |

18 - AND THE LAST THING I'LL SAY, AND I BELIEVE
19|| THE COURT IS ALREADY AWARE OF THE ISSUE BECAUSE THE
20|| COURT susTAINED.AN-bBJEcTION, OR RATHER ITS OWN

21 OBJECTION, IN REGARDS TO WHETHER HE WAS INTIMIDATED
22:|| INTO PEREAPS SUBSEQUENTLY ADMITTING SOME CONDUCT THAT
23 HE WAS .IN -- THAT HE DIDN'T DO. I DON'T BELIEVE THAT
_24' GOES INTO WHETHER THE WAIVER WAS_A PROPERUWAiVER.

25 o : IT*S JUST RATHER AN ISSUE THAT CAN BE

26|| SUBSEQUENTLY ARGUED TO THE JURY BY THE DEFENSE. I
27'|l DON'T BELIEVE THAT ANALYSIS APFECTS THE MIRANDA WAIvﬁR

. 28 AT ALL. AND I'LL SUBMIT.
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THE COURT; MR. LE.

MR. LE: YES. THANK YOU} YOUﬁ HONOR. YOUR
HONOR, THE LAW IS STILL THAT A DEFENDANT HAS TO MAKE A
KNOWING, INTELLIGENT AND VOLUNTARY WAIVER OF HIS

MIRANDA RIGHTS. THE MAIN ISSUE, YOUR HONOR, IS

. WHETHER OR NCT HE MADE A VOLUNTARY WAIVER .OF HIS RIGHT

TO COUNSEL AT THIS INTERVIEW.

NOW, 1 WOULD ASK THE COURT TAKE IN THE
TOTALITY OF THE CIRCUMSTANCES, BECAUSE THAT'S WHAT THE
COURT HAS TO DO UNDER CASE LAW.

NOW, WHAT DO YOU DO WE KNOW OF THE

TOTALITY OF THE CIRCUMSTANCES? WE KNOW THAT IT'S

UNDISPUTED THAT DETECTIVE HERNANDEZ KNEW AT THE VERY

LEAST THAT SOMEBODY CONTACTED HER AND LEFT HER A FEW

MESSAGES INDICATING THEY WERE FROM A LAW OFFICE.
THE COURT: ONE. NOT A FEW.

MR. LE:  ONE. I REMEMBERED A FEW EXCUSE'ME.

AT LEAST ONE MESSAGE. THAT —- FROM A LAW OFFICE THAT

SAID THEY REPRESENTED JUAN ORELLANA AND TO HAVE HER

CALL THEM.

OKAY. WE KNOW THAT. WE KNOW THAT WHEN .

'SHE WAS -- WHEN SHE INTERVIEWED HIM, HE. HAD JUST
GOTTEN ARRESTED AND WAS TAKEN DIRECTLY TQ THE RAMPART -
' STATION, TURNED OVER TO HER CUSTODY, 'TAKEN:Tb THE

TINTERVIEW ROOM. HE HAD NO OPPORTUNITY TO CALL THE

ATTORNEY THAT HE PAID FOR
WE ALSO KNOW —— AND YOU .HAVE ‘THE

TRANSCRIPT, YOUR HONOR —-- THAT THE DETECTIVE, WHEN SHE
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STARTS TALKING TO HIH ABOUT HIS RIGHT TO AN ATTORNEY,
CUTS HIM OFF THREE TIMES. SHE DENIES THHT SHE CUTS .
HIM OFF, BUT THE TRANSCRIPT IS THE EVIDENCE, AND IT
SPEAKS FOR ITSELF. IT'S ~~ SHE DENIES THAT SHE CUT
HIM OFF, BUT WHO FINISHES A SENTENCE WITH HBECAHSE"’
I MEAN IT'S CLEAR THAT WHAT HE TRIED TO

TELL HER AND WHAT HE INTENDED TO TELL HER WAS THAT HE

" WANTED TO HAVE AN ATTORNEY PRESENT. AND THEN HIS LAST

EEFORT, HIS LAST EFFORT IN TRYING TO TELL THE
DETECTIVE THAT HE WANTED AN ATTCRNEY PRESENT, HE
INDICATES, WEIL, YERH, THAT'S WHAT I WANTED TO TALK.TO

YOU ABOUT, BUT -~ SHE CUTS HIM OFF AGAIN AND SAYS,

WELL, YEAH. WELL, YEAH.

_ AND THEN SHE TESTIFIES HHAT:HE ANSWERED
WAS, WELL, YEAH, I WANT TO TALK ABOUT THIS. THAT'S
NOT WHAT THE TRANSCRIPT SAYS, YOUR HONOR. _
_OKAY. 'AND THEN SHE ASKED HIM TO SIGN THTS
STATEMENT FORM. YOU SEE IT ON THE VIDEO. BUT HE HAS
A SECOND GRADE EDUCATION. HE DOESN'T KNOW WHAT HE'S
SIGNING. - HE DOESN'T KNOW HE'S SIGNING THE FACT THAT
HE DOES NOT WANT TO HAVE AN ATTORNEY éRESENT.
: HE TRIED“Tb TELL HER THREE TIMES. AND }i'

THEN COUNSEL ASKED, WHY DID HE CONTINUE TO TALK

(THROUGHOUT THE DURATION .OF HIS INTERVIEW. AND THE:

REASON WHY —-= I INQUIRED ABOUT IT —- HE FELT
INTIMIDATED, THEY THREATENED TO RAISE THE CHARGES ON

HIM AND HE CONTINUED TO DENY, WAS TO TRY TO GET COURT

' TO UNDERSTAND HIS STATE OF MIND FOR WHY HE CONTINUED.

Pet. App. L 213




o

#:858

Case 2:16-cv-02316-FMO-FFM  Document 10-5 Filed 05/26/16 Page 156 of 244 Page ID

10
11
12
13
14
15
16
17
.18

19

20

21
22
23

24

23

26

.28

27

81s%

BECAUSE HIS CONCERN WAS -- SHE MADE IT

CLEAR TO HIM DURING THE INTERVIEW, LOOK, IF YOU DENY

THAT YOU DID ANYTHING WRONG, IF YOU DENY THAT, I'M

GOING TO TALK TO THE D.A. BECAUSE RIGHT NOW, ALL YOU
ARE CHARGED WITH IS JUST TOUCHING HER, MAYBE ORAL SEX.
IT'S NOT LIKE YOU RAPED HER OR ANYTHING LIKE THAT.

YOU COULD GET PROBATION. | |

AND LATER ON, THAT'S WHY HE CONTINUES TO

.TALK TC HER. THAT GOES TO HIS STATE OF MIND, WHICH IS8

CLEARLY RELEVANT TO THE COURT'S ANALYSIS OF WHY HE
WOULD CONTINUE TO TALK.
NOW, WHY DIDN'T HE ASK FOR AN ATTORNEY TO

BE PRESENT? HE WAS INTIMIDATED, YOUR HONOR. HE TRIED
THREE TIMES. WAS CUT OFF THREE TIMES. THEN SHE NEVER
MENTIONS ANYTHING ABOUT HIS ATTORNEY ANY MORE, OR HIS
RIGHT TO HAVE AN ATTORNEY PRESENT, AFTER SHE HAS HIM
SIGN THIS FORM. THIS FORM BEING COURT'S EXHIBIT
NUMBER 1 FOR IDENTIFICATION. |

| | AND THE TOTALITY OF THE CIRCUMSTANCES,
YOUR KONOR, IS THAT HE DID NOT MAKE A VOLUNTARY WAIVER
OF HIS MIRANDA RIGHTS. AND I WOULD RESPECTFULLY ASK
THAT THE COURT THROW THIS CONFESSION OR ALLEGED

CONFESSION OUT iN_VIOLATION OF MY CLIENT'S MIRANDA-

RIGHTS.

AND T'LL SUBMIT ON THAT, YOUR HONOR.
THE COURT: = MR. SANTISO. '

MR. 'SANTISO: THE WAIVERﬂOF THE MIRANDA RIGHTS, .

"WHICH IS ON PAGE 9 OF THE TRANSCRIPT ‘THAT WE'VE BEEN
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TALKING ABOUT, ‘AT LINE 9, THROUGHZPACE 10 AT LINE 4, I
DON'T SEE HOW IT COULD BE ANY CLEARER THAN TNATt

AND YOU KNOW; MY POSITION, OR -- YES, MY
POSITION IS THAT WE CAN -~ THE DEFENDANT CAN SAY THAT
HE WAS CONFUSED OR INTIMIDATED,.BUT THERE IS NOTHING .
DURING THOSE MIRANDA QUESTIONS THAT WAS INTIMIDATING

OR. COERCIVE. SHE'S JUST SITTING THERE AT A TABLE

" TALKING WITH HIM. THEY BASICALLY ENGAGED IN SMALL

TALK BEFORE THIS.

SHE DIDN T MAKE ANY THREATS TO HIM DIDN'T

SAY ANYTHING ABOUT_IF YOU DON'T TALK TO ME I'M GOING

TO CONTACT THE D.A.

AND 'THEN SHE GETS INTO THE MIRANDA RIGHTS.

- 80 THE MIRANDA RIGHTS WAIVER IS CLEAR. WHAT HAPPENED

AFTERWARDS HAS NO RELEVANCY TO HIS KNOWING AND
INTELLIGENT WAIVER OF HIS MIRANDA RIGHTS.

AND SUBSEQUENT TO THAT IS HE COULD HAVE
INVOKED. HE NEVER DID. AND WHETHER THE COURT WANTS
TO BELIEVE THAT THIS DETECTIVE CUT HIM OFF, HE STILL
ENGAGEs-iN CONVERSATION DURING THE ENTIRE INTERVIEW
WITH HER. HE HAS THE ABILITY TO SAY I DON'T WANT TO
TALK ANY MORE. I WANT TO SPEAK TO MY LAWYER..IAND HE
DIDN'T. N | |

~ BAND I'LL SUBMIT.
MR LE: YOUR HONOR, IF I COULD JUST ADD ONE

OTHER THING THAT THE COURT ‘COULD TAKE INTO

CONSIDERATION IN THE COURT'S ANALYSIS.

THE COURT: YES.
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MR. LEi NOW YOU ‘HAVE TO ALS0 TAKE INTOC
CONSIDERATION THE MINDSET OF THIS DETECTIVE SHE
KNOWS THAT PRIOR TO THIS INTERVIEW, MR. ORELLANA AT
THE VERY LEAST HAD TALKED TO A LAW OFFICE. AND I
DON'T THINK IT'S COINCIDENTAL THAT WHEN SHE ADVISES
HIM.OF HIS RIGHT TO COUNSEL BEING PRESENT, AND HE
RESPONDS DURING THAT ADVISEMENT, SHE :-CUTS HIM OFF
THREE TIMES. |

AND I WOULD SUBMIT TO THE COURT THAT THE
REASON WHY SHE'S CUTTING HIM OFF ON THREE SEPARATE
OCCASIONS IS BECAUSE SHE KNCWS BASED ON THE KNOWLEDGE

THAT SHE ~~- HE SPOKE TO A LAW OFFICE 'THAT HE WAS

EGOING_TO INVOKE FOR HIS RIGHT TC HAVE COUNSEL PRESENT.

THE COURT: MR. LE, I'M NOT GOING TO GET INTO
SPECULATION AS'TO'WHY' IF SHE CUT HIM OFF, SHE CUT HIM
OFF, AND WHETHER SHE KNEW WHAT HE WAS GOING TO SAY.:'I

THINK THAT'S PRETTY FAR'AFIELD OF WHAT I'M PERMITTED

'TO DRAW IN TERMS OF INFERENCE.

I'M NOT SAYING THAT YOU DON'T HAVE SOME

GO0OD POINTS, BUT I'M NOT GOING. TO GET INTO WHAT WAS IN

HER MIND ABOUT WHY SHE MIGHT HAVE INTERRUPTED HIM

BECAUSE SHE KNEW HE WAS GOING TC ASK FOR A LAWYER.

I THINK THAT'S AN INFERENCE THAT IS NOT
JUSTIFIED BY THE EVIDENCE OR CONE THAT I'M ALLOWED TO
MAKE . AGAIN ~¥YOU HAVE .GOOD POINTS TO MAKE. THAT.
DOESN'T HAPPEN TO BE ONE OF THE ONES THAT I THINK IS
AN INFERENCE THAT I CAN DRAW.

IF YOU HAVE MORE TO'SAY, PLEASE.
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MR. LE: NO, THAT'S AN INFERENCE THAT I'M ASKING
THE COURT TO DRAW. BUT OF COURSE YOUR HONOR IS --
IT'S YOUR HONOR'S DECISION. I ASK THAT YOU TAKE THAT
INTO CONSIDERATION. _

THE COURT: ALL RIGHT. ANYTHING ELSE FROM
EITHER OF YOU, MR. LE, MR. SANTISO?

MR. LE: NO. SUBMITTED.

MR. SANTISO: NO, YOUR HONOR.

THE COURT: ALL RIGHT. IT SEEMSLTO ME THAT THE
TWO ISSUES ARE WHETHER THE DEFENDANT WAS ADVISED_OF
HIS RIGHTS IN AN UNDERSTANDABLE WAY, AND WHETHER OR

NOT HE VOLUNTARILY AND INTELLIGENTLY WAIVED THOSE

RIGHTS.

" ON THE FIRST ISSUE, If SEEMS CLEAR FROM .
THE RECORDING THAT MR. ORELLANA WAS ORALLY ADVISED OF
HIS RIGHTS. HE WAS ASKED AFTER EACH RIGHT WHETHER HE
UNDERSTQOb, AND HE RESPONDED YES.
THE SUBSEQUENT HANDING OF THE FORM TO MR.

ORELLANA FOR HIS SIGNATURE, I AM NOT SURE THE PEOPLE

HAVE MET THEIR BURDEN THAT MR. ORELLANA UNDERSTOOD

WHAT HE WAS -SIGNING, GIVEN THE FACT THAT THERE'S' NO

REFUTATION OF HIS STATEMENT THAT HE DOESN'T READ

SPANISH. THAT ‘HIS LEVEL OF EDUCATION IS INSUFFICIENT

TO =~~ IS NOT‘SUFFICIENT'TO ALLOW HIM TO BE ABLE TO

READ SPANISH.

EVEN ASSUMING THAT THAT'S TRUE, THERE IS
STILL THE ISSUE OF THE ORAL STATEMENTS, SO I'M NOT

GIVING MUCH CREDENCE TO THE SIGNATURE ON THE FORM.
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BASED UPON HIS TESTIMONY. ALTHOUGH THE OFFICER DID
SAY, AS NOT REFLECTED IN THE TRANSCRIPT, THIS IS WHAT
I SAID. THAT'S NOT IN THE TRANSCRIPT. SHE TESTTFTED
TO THAT ON THURSDAY. AND THAT SHE SAID THAT TO HIM
BEFORE SHE ASKED HIM FOR HIS SIGNATURE. IT SEEMS BY
WAY OF EXPLANATION AS TO WHAT IT WAS HE WAS SIGNING.

NONETHELESS IT DOES APPEAR THAT HE WAS

ADVISED OF EACH 'OF HIS. RIGHTS IN A WAY THAT WAS

UNDERSTANDABLE,.AND THAT HE INDICATED HE UNDERSTOOD

THEM.

WITH RESPECT TO WHETHER OR NOT HE

KNOWINGLY AND INTELLIGENTLY WAIVED THOSE RIGHTS, IT IS

PROBLEMATIC_TO ME THAT;SHE-WOULD INTERRUPT : HIM ON MORE

THAN ONE OCCASTION CONCERNING HIS ATTORNEY -AND THE FACT

"THAT HE HAD CONTACTED AN ATTORNEY.

I.DON'T AGREE WITH YOU, MR. LE, THAT SHE

HAD AN OBLIGATICON, IF YOU ARE SUGGESTING IT, TO CALL

THE ATTORNEY. I"DON'T'THINK SHE DOES. BUT SHE DID

ACKNOWLEDGE THAT SHE HAD RECEIVED A CALL FROM SOMEONE.

CIT IS TRUE,. NONETHELESS, THAT IT_IS-THELDEFENDANT'S

RTIGHT, NOT THE ATTORNEY'S RIGHT, TC INVCKE THE RIGHT

TO HAVE AN ATTORNEY PRESENT DURING QUESTIONING.

MR. ORELLANA'S TESTIMONY s THAT HE WAS.
TRYING TO.DO'THAT. THE DETECTIVE'S TESTIMONY WAS THAT
SHE DID NOT BELIEVE_THAT HE “WAS INDICATING TﬁAT.

THE BOTTOM LINE IS THAT THE CASES,

"PARTICULARLY THE SUPREME'COURT CASE CITED BY THE

PEOPLE ~-- I ‘DON'T KNOW HOW TO PRONCUNCE THE FIRST
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NAME. B-E-R-G-H-U-I-S V. TOMKINS MAKES IT CLEAR THAT
A WAIVER -- AN INVOCATION DOES NEED TO BE EXPRESSED.
THEY DON'T WANT LAW ENFORCEMENT OFFICERS SPECULATING
ABOUT AN AMBIGUOUS STATEMENT BY A DEFENDANT. AND THEY
HAVE LAID DOWN, TO SEEMS TO ME, A FAIRLY BRIGHT LINE
RULE THAT AN INVOCATION NEEDS TO BE EXPRESSED. .
| | I.DQN’T THINK THERE WAS AN EXPRESS

TNVOCATION HERE. I THINK THERE WAS SOME AMBIGUITY IN
TERMS OF WHAT MAY HAVE BEEN SAID, AT BEST. BUT I
DON'T THINK THERE WAS AN EXPRESS INVOCATION OF MR.
ORELLANA'S DESIRE TO HAVE HIS ATTORNEY PRESENT DURING
QUESTIONTNG. AS EVIDENCED FURTHER BY THE FACT THAT HE
KEPT TALKING. '

AND I UNDERSTAND HIS TESTIMONY THAT HE WAS |
INTIMIDATED, BUT I DON'T SEE THAT, IN EITHER THE |
CONTENT OF THE TRANSCRIPT OR THE PORTION OF THE TAPE

THAT I WATCHED TN TERMS OF ANY BODY LANGUAGE OR TONE
SO I AM OVERRULING THE DEFENDANT'S
OBJECTION TO THE INTRODUCTION OF THIS STATEMENT ON
MIRANDA GROUNDS. THE PEOPLE HAVE SATISFIED THEIR
RIGHTS AND THAT HE WAIVED THOSE RIGHTS PRIOR TO

WHETHER OR NOT, MR. LE, YOU HAVE ARGUMENTS

VOLUNTARY, THAT'S SOMETHING THAT YOU'RE CLEARLY
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I'M NOT MAKING A FINDING AT THIS TIME THAT

THEY WERE INVOLUNTARY, BUT IT'S .A FACTOR THAT THE JURY

CAN CONSIDER WHEN THEY ARE CONSIDERING ANY WEIGHT OR.

EFFECT THEY WANT TO GIVE TO ANY STATEMENTS THAT HE'S

'MAKING.

WITH RESPECT —- WE'VE GOT A COUPLE MORE
MINUTES THAT I WOULD LIKE TO GET SOME OF THE 402'8
RESOLVED. THE ONLY ONE REMAINING, AS I RECALL, IS,
MR. LE, YOUR ASSERTION THAT YOU WANTED A COMPETENCE
HEARING BEFORE VANESSA TESTIFIES.‘. ' |

I'VE REVIEWEﬁ THE CASES AND THE LAW, AND

IT SEEMS TO ME THAT'S NOT_SOMETHING TO WHICH YOU ARE:

ENTITLED. THAT IT'S MORE APPROPRIATE THAT I ALLOW THE
DISTRICT ATTORNEY -~ AND IF YOU OBJECT YOURSELF -- NOT |-

'YOU OBJECT YOURSELF, BUT IF YOU WANT TO QUESTION HER

YOURSELF, YOU MAY, IN TERMS OF WHETHER OR NOT SHE
UNDERSTANDS HER OBLIGATION TO TELL;TﬁE'TRUTH.

TELL ME IF.YOU ARE STILL ASSERTING YOUR
RIGHT TO HAVE A PRETRIAL COMPETENCE HEARING.

‘MR. LE: WELL, I READ THE CASE THAT COUNSEL

_CITED, KNOX, AND I THINK IT'S CLEAR THAT WE CAN VOIR

DIRE THE WITNESS WITH RESPECT TO HER COMPETENCY. SO I

INTEND TO DO THAT WHEN SHE TESTIFIES.
- _THE COURT: OKAY.

MR. LE: ANOTHER THING THAT I WANTED TO DISCUSS

WITH THE COURT AND DISCUSS WITH MR. SANTISO WAS THAT I

DO WANT THE VIDEQOTAPED, RECORDED INTERVIEW.OF VANESSA

M. TO BE PLAYED DURING THIS TRIAL.
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MR. LE: WO,
THE COURT: MR. SANTISO?
MR. SANTISO: NO, YOUR HONOR.
' THE COURT: ALL RIGHT. THANK YOU VERY
MR. LE.

MR, LE: YES, YOUR HONOR. THE DEFENSE

 JUAN ORELLANA TO THE WITNESS STAND,

JUAN ORELLANRA, -

" THE DEFENDANT.HEREIN, CALLED AS A.WITNESS IN

DEFENSE, WAS SWORN AND TESTIFIED AS FOLLOWS:

“THE CLERK: = YOU DO SOLEMNLY STATE THAT

‘MUCH.

CALLS MR.

HIS OWN

THE

TESTIMONY YOU MAY GIVE IN THE CAUSE NOW PENDING BEFORE

NOTHING BUT THE TRUTH,.SO HELP YQU .GOD.

THE WITNESS: = YES.

- THIS COURT SHALL BE THE TRUTH, THE WHOLE TRUTH, AND

THE CLERK: PLEASE TAKE THE WITNESS STAND.

SIR, PLEASE STATE YOUR NAME FOR THE

RECORD.

THE WITNESS: .JUAN ORELLANA.

THE INTERPRETER: INTERPRETER SPELLING,

HONOR?

. 'THE -COURT: - THANK YOU.

YOUR

THE INTERPRETER: = J-U-A-N O-R-E-L-L-A-N-A.

"THE CLERK: THANK YOU.

THE COURT: MR.. LE.
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DIRECT EXAMINATION

GOOD MORNING, SIR.

GOOD MORNING.

WHAT IS YOUR COUNTRY OF-oRiG;ﬁ, SIR?
I WAS BORN IN HONDURAS.

AND WHAT LEVEL OF EDUCATION DID YOU

RECEIVE IN HONDURAS®?

A
Q
A
Q
A
Q

VANESSA M.?
A
- Q

VANESSA M,?

B0 B oo b

;Q  .
éADRINO? )
Q

- I ONLY WENT TO SCHOOL FOR TWO YEARS.

CAN YOU WRITE WELL?
NO, I CAN'T WRITE WELL.

CAN YOU READ WELL?

A LITTLE;

NOW, DO YOU KNOW A PERSON BY THE NAME OF

- YES,.

AND SHOWING YOU PEOPLE'S 1, IS THIS

YES.

WHO IS SHE TO YOU? =~
I'M HER PADRINO. GODFATHER.

HOW DID YOU BECOME HER PADRINO?

BECAUSE I'VE KNOWN HER SINCE SHE WAS BORN. |

DID SOMEBODY ASK YOU TO BECOME HER

YES. HER PARENTS.

AND WHO ARE HER PARENTS?:
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PEDRO AND CLAUDIA.
‘NOW, PEDRO, HOW DO YOU KNOW PEDRO?

OH, BECAUSE WE ARE FRCOM THE SAME PLACE.

o orFr oo P

WHEN YOU SAY SAME PLACE, ARE YOU REFERRING

TO THE SAME PLACE IN HONDURAS?

A YES. FROM THAT SAME PLACE.
0 DID YOU GROW UP TOGETHER WITH PEDRO? |
A YES. '
0 DID HE LIKE A BROTHER TO YOU?
A yEs.
Q' DID PEDRO ASK YOU TO BECOME THE GODFATHER
' OF VANESSA? |
A . YES.
0 DID PEDRO_ASR YOU == WELL, Ydu ARE AWARE

THAT PEDRO WAS DEPORTED; RIGHT?

A . YES. _
Q  NOW, WHEN PEDRO WAS DEPORTED, DID HE --
BEFORE HE WAS DEPORTED, DID HE ASK YOU OR -=- DID HE

ASK YOU TO PROMISE HIM THAT YOU WOULD TAKE CARE OF AND
LOOK AFTER VANESSA?
A YES, WHEN WE BECAME COMPADRES.

0 AND DID YOU TRY TO DO THAT TO THE BEST OF

YOUR ABILITY?

A YEAH, ONCE HE WAS DEPORTED, YES. |
- Q  NOW, HOW -- WHAT WOULD YOU DO TO TRY TO BE
A GOOD GODFATHER TO VANESSA?

A WELL, TAKE HER TO THE PARK OR TAKE HER

'SHOPPING.
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Q  AND YOU WOULD TRY TO SPEND TIME WITH HER;
IS THAT RIGHT?
A YES. |
O OTHER THAN TAKE HER TO THE PARK, TAKE HER
SHOPPING --
. a MCDONALD'S.
Q OKAY. HOW OFTEN WOULD YOU SEE VANESSA
SINCE HER FATHER GOT DEPORTED?
A NOT ALWAYS ON SUNDAYS. SOMETIMES SATURDAY

OR SUNDAY. BUT ALWAYS WITH MY DAUGHTER.

Q 'YOUR DAUGHTER.

THE INTERPRETER: YOUR HONOR, COULD THE COURT
INSTRUCT THE WITNESS TO WAIT UNTIL COUNSEL HAS
FINISHED THE QUESTION? |

THE COURT: SIR, YOU NEED TO WAIT UNTIL MR, LE

IS5 FINISHED WITH HIS QUESTION BEFORE YOU START

ANSWERING. _ _
THE WITNESS:  I;M SORRY.
BY MR. LE: _
_ e YOUR DAUGHTER, WAS THAT THE YOUNG LADY WHO
JUST TESTIFIED BEFORE YOU? | B
A YES.
Q NOW, HOW LONG HAVE YOU BEEN SEPARATED FROM
YOUR DAUGHTER 8 MOTHER?
A OH, SINCE MY DAUGHTER WAS LITTLE.
Q  OKAY. WHEN YOUR DAUGHTER WAS A YOUNG
GIRL; IS THAT CORRECT°

A YES,
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Q NOW, SINCE YOU WERE SEPARATED FROM
MONICA'S MOM, WERE YOU GIVEN VISITATION?

A YES.

0 DID YOU HAVE TO GO TO COURT TO ASK FOR
VISITATION?

. a YES. BECAUSE AT FIRST SHE LET ME SEE HER,
AND THEN SHE TOLD ME THAT T WASN'T GOING TO BE ALLOWED
TO SEE HER AGAIN. SHE FILED FOR CHILD SUPPORT. AND
SO I HAD TO. |

0 SO SINCE MONICA WAS YOUNG, HAVE YOU SEEN
HER ON A REGULAR.BASIS? |
| A YES.
Q AND DID YOU TRY TO BE A GOOD FATHER TO

MONICA AS WELL?

A - YES.

Q DO YOU CONSIDER VANESSA LIKE YOUR OWN
DAUGHTER? | ' - o | |

A OH, YES.

O  NOW, HAVE YOU EVER DONE ANYTHING SEXUALLY

INAPPROPRIATE WITH MONICA°-

a NO.

Q0  HAVE YOU EVER DONE ANYTHING SEXUALLY
INAPPROPRIATE WITH VANESSA°

‘A NO.

Q NOW, WHEN WAS THE LAST TIME THAT YQOU SPENT

' -~ WAS THE LAST TIME THAT YOU SPENT TIME WITH VANESSA,

WAS IT THE DAY ‘THAT SHE MADE THESE ACCUSATIONS 'AGAINS_T

Yooz
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A . YES.

Q THAT DAY, THAT bAY THAT VANESSA HAD MADE

. THESE ACCUSATIONS AGAINST YOU, DID YQU:DO ANYTHING

SEXUALLY INAPPROPRIATE WITH HER THAT DAY?
A NO. |
Q THE .PERICD OF TIME THAT YOCUR WIFE, BLANCA,
WENT TO THE CAR TO GET THE PHONE CARDS WAS THAT THE
ONLY PERIOD OF TIME ON THE DAY THAT VANESSA MADE THESE

ACCUSATIONS AGAINST YOU THAT YOU WERE ALONE WITH

VANESSA?
A YES.
Q@ - IS THERE LIKE A -- THE AREA, THE STORE --

THERE'S A 99-CENT STORE OR A DOLLAR STORE NEAR WHERE
YOU LIVE; RIGHT?

A YES.

Q  AND HOW FAR IS THAT DOLLAR STORE FROM
WHERE YOU LIVE?

'A  IT'S SHORT. ABOUT A BLOCK AWAY, ON THE
CORNER. B | -

THE COURT: MR. LE, IS NOW A GOOD TIME FOR US TO
BREAK? o
. MR. LE: YES. THAT WOULD BE PERFECT.

THE COURT' ALL RIGHT 'LADIES AND GENTLEMEN,

" WE'RE GOING TO TAKE OUR NOON RECESS AT THIS TIME.

- AGAIN, PLEASE REMEMBER THE ADMONITION NOT
TO DISCUSS THIS MATTER AMONGST YOURSELVES OR ANYONE

ELSE, OR FORM OR EXPRESS ANY OPINION ON IT UNTIL THE

_ CASE IS SUBMITTED TO YOU.
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SEE YOU BACK HERE AT 1:3C. BAND HAVE A

NICE LUNCH.

(THE FOLLOWING PROCEEDINGS WERE HELD
IN OPEN COURT, OUT OF THE PRESENCE

AND HEARING_OF THE JURY: )}

- MR. SANTISO: THERE'S BEEN A FAIR AMOUNT OF
EVIDENCE RELATED TC WHAT I.WOULD PERCEIVE TO BE GOOD
CHARACTER ON THE PART COF THE DEFENDANT. 'ALL.ELICITED
BY MR. LE. THERE IS A FEW INCIDENTS INVOLVING |
DOMESTIC VIOLENCE FROM THE EARLY TWO THOUSANDS..

AND I'M REQUESTING THAT I BE ALLOWED TO

' INQUIRE OF THE DEFENDANT OF THOSE ACTS. 1I'M MAKING

THIS REQUEST NOW SO I KNOW HOW TO PREPARE OVER THE
iUNCH'HOUR. AND I WOULD BE OFFERING THAT UNDER
SECTION 1102 OF THE EVIDENCE CODE.

THE COURT: MR. LE? |

MR. LE: I WOULD LIKE TO RESPOND AT 1:30, IF I
MAY. . | |

THE COURT: NO. '?OU.CAN'RESfOND NOW.

MR. LE: WELL, IF THE COURT FINDS TEAT IT'S
1102, THEN I WOULD ASK THAT THE COURT EXCLUDE IT UNDER'
352.

ALSO, IF THE =-- I DON’T KNOW WHAT THE

MANNER IS ON WHICH COUNSEL WOULD ATTEMPT TO ELICIT

THAT FROM MY CLIENT HE SUSTAINED ONE MISDEMEANOR

CONVICTION BACK, I THINK IN .2001.
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THE COURT: I DON'T REMEMBER THEﬁEJBEING A
MOTION WITH RESPECT TO ANY IMPEACHMENT OF THE CLIENT
BASED UPON PRIOR CRIMINAL CONDUCT AND ITS EXCLUSION.
I'M GATHERING THAT'S BECAUSE ABSENT THIS CHARACTER
EVIDENCE, THE PEOPLE WEREN'T ATTEMPTING TO INTRODUCE
IT AS IMPEACHMENT.

IS THAT CORRECT, MR. SANTISO?
MR. SANTISO' CORRECT.
MR. LE: AND I WOULD SAY -- THE TESTIMONY I'M

ELICITING FROM MONICA WASN'T GOING TO HIS GOOD

.CHARACTER. IT'S JUST ABOUT HOW HE WAS AS A FATHER.

OR HOW HE IS AS A FATHER. o
THE COURT: HOW IS THAT RELEVANT IF IT'S NOT
CHARACTER? WHAT'S ITS RELEVANCE IF IT'S NOT

CHARACTER?  TI'LL LET YOU THINK ABOUT THE RELEVANCE TO

'THAT OVER THE LUNCH HOUR.

(AT 12 00 NOON, A RECESS WAS TAKEN UNTIL

1:30 P.M. OF THE SAME DAY.)
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INTERPRETER.

MY QUESTION?:

CASE NUMBER: - " 'BA403082~01
CASE NAME: PEQOPLE V. JUAN ORELLANA

LOS ANGELES, CALIFORNIA FRIDAY, JANUARY 31, 2014

. DEPARTMENT 132 : "HON. LISA B..LENCH, JUDGE -
TIME: '~ P.M. SESSION
APPEARANCES:

THE DEFENDANT PRESENT WITH HIS COUNSEL,

' CHRISTIAN LE, DEPUTY PUBLit DEFENDER

OF LOS ANGELES COUNTY; GUILLERMO R.

SANTISO, DEPUTY DISTRICT ATTORNEY

OF LOS ANGELES COUNTY, REPRESENTING

THE PEOPLE OF THE STATE OF CALIFORNIA.
(RONALD G. DAHL, OFFICIAL REPORTER.)
(JENNY FAURE AND VICTORIA MIZRAHI,
CERTIFIED SPANISH INTERPRETERS,

ASSISTING THE DEFENDANT.) . .
(THE FOLLOWING PROCEEDINGS WERE HELD
IN OPEN COURT, OUT OF THE PRESENCE
- AND HEARING OF THE JURY:) y
THE COURT: ALL RIGHT. BACK ON THE RECORD IN
THE MATTER OF PEOPLE VERSUS JUAN ORELLANA. ~THE RECORD
WILL REFLECT IS MR. ORELLANA IS PRESENT WITH THE

MR. LE, DID YOU FIGURE -OUT THE ANSWER TO

MR. LE: 'YES. I INTRODUCED THROUGH ORELLANA,

Pet. App. M 230
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MONICA, THAT MR. ORELLANA WAS ALWAYS APPROPRIATE WITH
HER. AND COUNSEL IS TRYING TO ELICIT OR INTRODUCE BAD
CHARACTER EVIDENCE. BUT JUST BECAUSE I INTRODUCED
GOOD CHARACTER REGARDING HOW HE IS AS A FATHER DOES
NOT OPEN THE DOOR FOR COUNSEL INTRODUCING ANY BAD
CHARACTER. '

HE'S TRYING. TO INTRODUCE EVIDENCE OF A, I
BELIEVE, A 2001 CONVICTION FOR A DOMESTIC VIOLENCE
ACT. SO IF HE -=- WHICH IS IRRELEVANT TO MY
INTRODUCTION OF GOOD CHARACTER REGARDING HIM BEING A
GOOD FATHEE.

NOW, IF HE HAS EVIDENCE THAT MY CLIENT WAS
A BAD FATHER OR WAS BAD TO KIDS AND THAT SORT OF

THING, I WOULD CONCEDE THAT HE WOULD BE ABLE TO

INTRODUCE THAT. HOWEVER, I DON'T THINK ME INTRODUCING

EVIDENCE THAT HE WAS A GOOD FATHER OPENS THE DOQR TO

THEM TO THEM INTRODUCING ACTS OF DOMESTIC VIOLENCE,

. WHICH IS CLEARLY TC THE GOOD CHARACTER THAT.I-;

INTRODUCED.
THE COURT: MR. SANTISO?
MR. SANTISO: MR. LE HAS PORTRAYED HIS CLIENT IN

A CERTAIN WAY AS FAR AS BEING A GOOD FATHER. HE'S

‘GOING TO PORTRAY HIM AS SOMEBODY WHO WAS VERY MEEK AND

' BASICALLY WAS -- I DON'T WANT TO SAY AMBUSHED, BUT

THAT HE WAS -~ WORDS WERE PUT INTO EIS MOUTH WHILE HE

- WAS BEING INTERVIEWED .BY THE DEFENDANT.

AND I THINK I SHOULD BE ABLE TO COUNT ARE

THAT. AND.SPECIFICALLY.THE FACT ABOUT.HIM<BEING.A
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GOOD FATHER. THERE ACTUALLY IS AN INCIDENT WHERE HE

BECOMES INVOLVED IN A DOMESTIC DISPUTE WITH HIS

. GIRLFRIEND, THE MOTHER OF MONICA, AND HE BATTERS

MONICA'S MOTHER DURING THAT INCIDENT.
SO0 AS TO WHETHER HE'S A GOOD FATHER, IT'S

ARGUABLE, AT LEAST ON THAT PARTICULAR INCIDENT._.IT

DATES BACK TO 2001. I UNDERSTAND IT'S BEEN A WHILE.

BUT THE JURY -- T WANT THEM TO SEE BOTH SIDES OF HIM.
AS OPPOSED TO HIMSELF, HIS WIFE AND HIS DAUGHTER

SAYING THESE GREAT THINGS ABOUT HIM WHERE THERE'S

OTHER INFORMATION OUT THERE THAT THE JURY’CQULD USE TO .

EVALUATE HIS CREDIBILITY. AND I'LL,SUBMIT, YOUR
HONOR.

THE COURT: MR. LE?

MR. LE: YOUR HONOR, I HAVE THE POLICE REPORT
FOR THE INCIDENT WHICH COUNSEL IS REFERRING TO WITH

RESPECT TO MONICA ORELLANA AND HER MOTHER, DINORA

IN THAT INCIDENT, THERE WERE NO CHARGES
FILED., THAT CASE, IT WAS AN ARREST AND THERE WERE NO
CHARGES FILED.Q AND ALSO HE HAS INJURIES. HE, BEiNG
MY CLIENT, HAS VISIBLE INJURIES. HE HAS A TORN SHIRT.
| SO UNDER -- IF THE COURT FEELS THAT THAT

INCIDENT IS -- SINCE IT INVOLVED MONICA BEING PRESENT,

IT SHOULD BE EXCLUDED UNDER 352.

'THE COURT: SHE WAS PRESENT?
MR. LE: HER NAME WAS THERE. HOWEVER --

MR. SANTISO: 'SHE WAS THERE.
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MR. LE: SHE'S LISTED AS A WITNESS. BUT AGAIN,

THIS IS INVOLVING AN INCIDENT INVOLVING HIM, MY CLIENT

AND HER MOM. - AND THERE WERE NO FILINGS ON HIM. HE

:HAS INJURIES. AND =~- .

THE COURT: MR. LE, I'M GOING TO INTERRUPT YOU,
BECAUSE I THINK YOU'RE REPEATING YOURSELF. AND I
CAN'T -- I FIND IT PROBLEMATIC TO ASSERT THAT AN ACT
OF DOMESTIC VIOLENCE THAT OCCURS IN FRONT OF A CHILD
IS NOT INDICATIVE OF ONE'S PARENTING TRATTS. IN TERMS
OF BEING A GOOD, LOVING PARENTS, | |

SO I AM GOING TO ALLOW THE PROSECUTION TO
INTRODUCE IT. IT DOES NOT REQUIRE A CRIMINAL
CONVICTION. IT'S THAN WHAT THIS IS ABOUT. IT

REQUIRES. SPECIFIC INSTANCES OF CONDUCT. AND WHETHER

OR NOT IT'S USED TO DISPROVE A CHARACTER TRAIT THAT

THE DEFENSE HAS PUT INTO ‘EVIDENCE.

AND SO I’M ‘GOING TO ALLOW THE PEOPLE TO

INTRODUCE THAT EVIDENCE THE DOOR HAVING BEEN OPENED

-REPEATEDLY‘BY THE DEFENSE.'

MR. LE:  YQOUR HONOR, MY CLIENT ] GOING TO DENY

‘“THAT HE DID ANY WRONGDOING. THE POLICE REPORT

REFLECTS THAT HE DENIED ANY WRONGDOING.: '

THE COURT: MR. LE, YOUR CLIENT CAN DENY
WHATEVER HE WANTS TO DENY. HE‘S:TESTIEYING: WHATEVER
HIS TESTIMON?-IS,-IT 'IS. 'THAT DOESN'T MEAN MR.
SANTISO CANNOT ASK ABQUT IT. _

f_MR. LE: IF I COULDTJUST HAVE A MOMENT_TO REVIEW

THIS POLICE REPORT. BECAUSE I'M NOT EVEN SURE IF THE.
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:POLICE REPORT REFLECTS THAT MONICA ORELLANA WAS EVEN

THERE DURING THE INCIDENT.

THE COURT: HOW LONG HAVE YOU HAD THAT PCLICE

MR, LE: SOME TIME. SOMETIME THIS WEEK. I DID
NOT THINK THAT COUNSEL WAS GOING TO TRY TO INTRODUCE
IT UNTIL TODAY. | | o

THE COURT: DID THE JURY BUZZ?

THE BAILIFF: YES.

THE COURT: NO. ANYTHING ELSE BEFORE WE BRING
THE JURORS IN, MR. LE?

'MR. LE: - NO.

THE COURT: MR: SANTISO?

MR. SANTISO: - NO, YOUR HONOR.

THE COURT: = ALL RIGHT.

~ (THE FOLLOWING PROCEEDINGS WERE HELD
 IN OPEN COURT IN THE PRESENCE AND

~ HEARING OF THE JURY:)

THE COURT: ALL RIGHT. THE RECORD WILL REFLECT
THE JURORS AND ALTERNATE JURORS ARE PRESENT.

' MR. ORELLANA, DO YOU WANT TO PLEASE

RESUME THE WITNESS STAND.
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JAUN ORELLANA,
THE WITNESS ON THE STAND AT THE TIME OF THE NOON

RECESS, RETOOK THE STAND AND TESTIFIED AS FOLLOWS:

THE COURT: = SIR, YOU ARE REMINDED THAT'YOUiRE_
STILL UNDER CATH,.

MR. LE, IF YOU WOULD LIKE TO CONTINUE WITH
YOUR DIRECT EXAMINATION.
MR. LE: YES,

DIRECT EXAMINATION (RESUMED)

BY MR. LE:

Q9 . GOOD AFTERNOON, EVERYONE. GOOD AFTERNOON,

MR. ORELLANA.

A GOOD AFTERNOON.

Q' NOW WHEN WE LEFT OFF, YOU INDICATED THAT
THE DISTANCE BETWEEN THIS 99-CENT STORE -= THIS

99~CENT STORE AND_YOUR APARTMENT WAS A FAIRLY SHORT

DISTANCE. RIGHT?

A - YES.

Q  NOW, DURING THE TIME THAT BLANCA WENT TO
GO GET THE PHONE CARDS, DID YOU REMAIN INSIDE YOUR
APARTMENT WITH VANESSA?

‘a  yes.

Q . WHILE YOU AND VANESSA WERE INSIDE THAT

APARTMENT, DID -YOU DO ANYTHING INAPPROPRIATELY WITH

VANESSA?
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A NO.

Q DID YOU DO ANYTHING OF A SEXUAL NATURE
WITH VANESSA WHEN YOU AND VANESSA WERE INSIDE YOUR
APARTMENT BY YOURSELF?

A NO.

Q | NOW, DID MS. ARDON, BLANCA ARDON, RETURN
WITH THE PHONE CARDS? .

A YES,

e AND THE TIME THAT SHE WAS GONE, THE TIME
THAT SHE WAS GONE TO GET THE PHONE CARDS, UNTIL THE
TIME THAT SHE WAS BACK, DC YOU REMEMBER APfEOXIMATELy

HOW LONG SHE WAS GONE°

a ABOUT FIVE MINUTES.
0 DURING THE TIME THAT VANESSA WAS AT YOUR
APARTMENT, DID -- WAS SHE CRYING HYSTERICALLY?
Q ~ ~ DID SHE APPEAR TO YOU TO BE IN FEAR?
A wo. o R -
Q DID YOU THEN, AFTER YOUR WIFE CAME BACK

FROM GETTING THE PHONE CARbS,kAT SOME POINT YCU
RETURNED VANESSA BACK TO HER MOTHER, CLAUDIA; IS THAT
RIGHT?

A AFTER SHE SPOKE TO THE FAMILY IN EL

_SALVADOR YES.

0 'THEN YOU RETURNED VANESSA BACK TO HER
MOTHER, CLAUDIA; IS THAT RIGHT?
A YES.

Q. .. AND YOU RETURNED HER BACK TO THE ADDRESS

Pet. App. M 236
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YOU LIVED ON FLOWER STREET; IS THAT CORRECT?
A YES..

Q. NOW, WHEN YOU RETURNED VANESSA BACK TO HER

- MOTHER, CLAUDIA, DID YOU IMMEDIATELY LEAVE OR DID YOU

SPEND SOME TIME AT CLAUDIA'S SINGLE?

A NO, WE STAYED.THERE FOR ABOUT A HALF AN

'HOUR.

Q NOW, WHEN YOU -~ AND THEN AFTER YQU LEFT
- WELL, I'LL STOP YCU THERE; WHEN YCU WERE AT
CLAUDIA'S APARTMENT, DID VANESSA ACT AS IF SHE WAS_
SCARED OF.YOU?
A NO.
. e WHEN YOU CAME BACK, WHEN YOU LEFT
CLAUDIA'S APARTMENT} WHERE DID YOU GO?

A HOME.

0 WHEN YOU GOT HOME, DID YOUR WIFE RECEIVE A

PHONE CALL FROM CLAUDIA?
3 YES.

0 AND WHEN YOUR WIFE RECEIVED THE PHONE CALL

-FROM CLAUDIA, DID YOQOUR WIFE THEN TURN OVER THAT PHONE

~ CALL TO YOU?

A YES. SHE GAVE ME THE PHONE.

go! AND WHEN SHE GAVE YOU THE PHONE, WHAT
HAPPENED? | | ' ) |

A OH, SHE WAS CRYING AND SHE SAID THAT T HAD

TOUCHED HER DAUGHTER AND THAT I HAD SEXUALLY TOUCHED
HER.

'Q- ' WHEN ‘MS. CALDERON TOLD YOU THAT OVER THE
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PHONE, WHAT DID YOU DO?
A I TOLD HER I DIDN'T DO THAT. AND I
OFFERED TO TAKE HER TO THE DOCTOR WITH HER.
Q AND WHY DID YOU DO THAT? WHY DID YOU SAY

THAT? ~WHY DID YOU OFFER TO TAKE CLAUDIA TO THE DOCTOR

WITH VANESSA"J

A TO PROVE TO HER THAT I HADN'T DONE
ANYTHING ‘TO THE CHILD.

Q AND DID YOU TELL HER THAT YOU WERE WILLING
TO TAKE HER RIGHT THEN AND THERE?

A YES.

- DID YOU HAVE A CAR?

A YES. | |
0 AND DID SHE ACCEPT YOUR OFFER? -
A NO.
0 NOW, DID SHE ALSO —- WHEN.SHE";—_OKAY;
NOW I'M GOING TO TALK TO YOU ABOUT =-- DO YOU REMEMBER

RECEIVING- A PHONE CALL FROM DETECTIVE_HEREANDEZ?.

A - - YES. _

Q AND WHEN YOU RECEIVED THIS CALL FROM FROM
DETECTIVE'HERNANDEZ; DID YOU KNOW WHAT -SHE WAS
CONTACTING YOU ABOUT?

A  NO, T DIDN'T KNOW.

'Q  OKAY. DID YOU HAVE ANY IDEA WHAT
DETECTIVE HERNANDEZ WAS CONTACTING YOU ABOUT?

A '_ YES. AFTERWARDS, I THOUGHT THAT IT ‘WAS

BECAUSE OF THE CALL I GOT FROM THE COMADRE.

Q AND WHAT DID YoUu DO° DID YOU TRY TO SEEK
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1 LEGAL COUNSEL IN' TERMS OF WHAT TO DO AFTER RECEIVING

2|| THAT PHONE CALL? FROM DETECTIVE HERNANDEZ?

3 :\ YES. T LOOKED FOR AN ATTORNEY.

4 Q NOW, DID YOU ACTUALLY GO TALK TO A LAW

5|| OFFICE REGARDING THE PHONE CALL THAT YOU RECEIVED FROM
6|| DETECTIVE HERNANDEZ°

T A YES. _
:B 0 ‘AND DID YOU TELL THEM THAT YOU RECEIVED A

9| PHONE CALL FROM A DETECTIVE —- -

w0 MR. SANTISO: I'LL OBJECT TO THIS LINE OF
'11|| QUESTIONING AS LEADING, YOUR HONOR.

12| THE COURT: OBJECTION SUSTAINED.

13| BY MR. 1E: ' | |

14 0 DID YOU GO AND SPEAK TO A LAW OFFICE

15| REGARDING THE PHONE CALL THAT YOU RECEIVED FROM
16| DETECTIVE HERNANDE

17 a YES. _
18] Q'  DID THEY GIVE YOU SOME ADVICE IN TERMS OF
19|| WHAT YOU SHOULD DO?
2010 MR. SANTISO: I'LL OBJECT AGAIN AS LEADING.
21 . THE.COURT: OBJECTION IS OVERRULED. BUT THAT'S
22| A YES-OR-NO QUESTION. ; o
23|| -~ THE WITNESS: YES.

24! BY MR. LE:

25 g DID YOU ACT UPON THEIR ADVICE?
26 A YES.
27, _ Q 'NOW, AT SOME POINT -- YOU WERE ARRESTED;

28 ‘RIGHT? - YOU WERE ARRESTED ON THIS CASE; RIGHT?

Pet. App. M 239
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A YES.

e IN RELATION. TO THE PHONE CALL THAT YOU
RECEIVED FROM DETECTIVE HERNANDEZ, HOW MANY DAYS
PASSED WHEN YOU WERE ARRESTED?

A ONE MORE DAY,

Q 50 THE. NEXT DAY WAS WHEN YOU WERE

ARRESTED; RIGHT?

A SHE CALLED ME ON THE 24TH TO HAVE AN
APPOINTMENT WITH HER ON THE 25TH.

o OKAY.

a BUT THEN SHE CALLED ME AND SAID THAT

ANOTHER APPOINTMENT THAT WAS MORE IMPORTANT CAME UP

AND THAT SHE WAS PUTTING OURS OVER FOR ANOTHER DAY.

Q NCW, WHEN YOU WERE ARRESTED FOR THIS CASE,"

-WHERE WERE YOU WHEN YOU WERE ARRESTED?

A " I WAS IN THE PARKING LOT AT MCDONALD'S T
WENT TO BUY SOME COFFEE. I WAS IN THE CAR. |
o) NOW, THIS MCDONALD'S THAT YOU WENT TO,
WHERE IS THAT LOCATED? _
o A AT THE CORNER OF HObVER AND WASHINGTON.
g HOOVER“AND WASHINGTON. HOW FAR IS THAT
AWAY FROM WHERE YOU LIVE? | |
A ABOUT TWO BLOCKS AWAY.

. Q - NOW, AFTER YOU WERE ARRESTED, WHAT

HAPPENED? WERE YOU TAKEN SOMEPLACEVT

A YES. THEY TOOK ME TO, RAMPART STATION.

.Q -AND RAMPART WAS WHERE ~-- DID YOU MEET A

DETECTIVE THERE BY 'THE THE NAME OF DETECTIVE HERNANDEZ -

Pet. App. M 240
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AT THE RAMPART STATION?.

A YES. |

.Q '~ NOW, WHEN YOU WERE ARRESTED, HOW WERE YOU
FEELING? '_ | | |

A WELL, I FELT SCARED.

'Q . WHEN YOU WERE TAKEN TO RAMPART STATION,

HOW WERE YOU FEELING?

A _WELL, I WAS AFRAID, AND sCARED{

Q  WHEN YOU WERE ARRESTED, WHAT DID YOU

'BELIEVE THAT YOU WERE BEING ARRESTED FOR?

MR. SANTISO: ' I'LL OBJECT AS TO RELEVANCE. =

THE COURT: OBJECTiON‘IS OVERRULED; -

THE.WITNESS::{CAN_i ANSWER?

THE COURT: YES.

 THE WITNESS: I FELT THAT THEY WERE ARRESTING ME

BECAUSE OF WHAT I HAD TALKED ABOUT WITH MY COMADRE.
BY MR. LE: - a | | S

©  WHEN YOU SAY COMADRE, ARE YOU REFERRIﬁG.TO
CLAUDTIA CALDERON?. o | ”

A vEs. | -

0 AND THE ACCUSATIONS THAT SHE MADE TO YOU
OVER THE PHONE; IS THAT CORRECT? |

a YES. | |

9 “NOW, WHEN. YOU =~ AT SOME POINT YOU TALKED
TO DETECTIVE. HERNANDEZ, RIGHT?

MR. SANTISO: 'OBJECTION. VAGUE AS TO TIME, YOUR

THE COURT: OBJECTION SUSTAINED.

Pet. App. M 241
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BY MR. LE:
Q SOON AFTER YOU WERE ARRESTED YOU WERE
TAKEN TO RAMPART STATION; RIGHT? | |
A YES. | | |
Q  AFTER WERE YOU TAKEN TO RAMPART STATION,

WERE YOU INTERVIEWED BY A DETECTIVE HERNANDEZ?

A - YES,

Q AND THAT WAS THE FEMALE DETECTIVE THAT -

TESTIFIED YESTERDAY; IS THAT CORRECT?

A YES,

Q NOW, WHEN YOU WERE TAKEN INTO THAT -- YOU

'WERE TAKEN INTO AN INTERVIEW ROOM; RIGHT?

A YES.

Q NOW, WHEN YOU WENT INTO THAT INTERVIEW

ROOM, HOW WERE YOU FEELING?

A WELL, SCARED,
0 AND WHY WERE YOU FEELING SCARED? |
A BECAUSE I HAD NEVER BEEN IN FRONT OF A

POLICE OFFICER BEING INTERVIEWED.

0 NOW, WHEN YOU WENT INTO THAT INTERVIEW.

‘ROOM,‘WHAT DID YOU THINK THAT YOU WERE BEING CHARGED

A THAT THEY WERE ACCUSING ME OF HAVING

TOUCHED THE CHILD.

0 - NOW, YOU TALKED TO DETECTIVE HERNANDEZ;

'RIGHT? ~ABOUT WHAT HAPPENED? - ABOUT THE ACCUSATIONS;

A YES.

Pet. App. M 242
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o) DID YOU TELL HER THAT -~ DID SHE TELL YOU
WHAT VANESSA WAS ACCUSING YOU OF DOING?

A YES. SHE ASKED ME ABOUT THAT.

Q _ AND DO YOU REMEMBER WHAT YOU HAD TOLD HER
CINITIALLY? |

A YES.

Q DID YOU TELL HER THAT YOU DID SOMETHING

INAPPROPRIATE OR DID YOU DENY THAT YOU DID. ANYTHING
WRONG WITH VANESSA WHEN SHE FIRST INTERVIEWED YOU?
MR. SANTISO: I'M GOING TO OBJECT TO LEADING
AGAIN, YOUR HONOR. | |
THE COURT: OBJECTION SUSTAINED.
BY MR. LE:
Q  NOW, MR. ORELLANA, WHEN YOU WERE FIRST
INTERVIEWED BY DETECTIVE HERNANDEZ, DETECTIVE |

EERNANDEZ ASKED You, ACCUSED YOU OF DOING

‘INAPPROPRIATE THINGS TO VANRESSA. DC YOU REMEMBER

THAT?

A . YES, _

Q AND WHAT DID YOU TELL HER WHEN SHE MADE
THOSE ACCUSATIONS AGAINST YOU?

A AT FIRST I TOLD HER NO.

Q = AND WHY DID YOU TELL HER NO AT FIRST?
A  BECAUSE IT'S NOT TRUE. I DIDN'T TOUCH THE.
CHILD. ' ' | | '
0 NOW, AT SOME POINT DURING THE INTERVIEW
WITH -- DURING THE THE IﬁfERVIEW.TﬂAT YOU HAD WITH

DETECTIVE HERNANDEZ, DID YQU FEEL EHREATENED?

Pet. App. M 243
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MR. SANTISO: I'M GOING TO OBJECT TO LEADING
AGAIN. |

THE COURT: OBJECTION SUSTAINED.
BY MR. LE: |

Q AT ANY POINT DURING THE INTERVIEW WITH
DETECTIVE HERNANDEZ DID YOU SAY THAT YOU DID SOME
STUFF THAT WAS INAPPROPRIATE WITH VANESSA?

A I DID TELL HER.

Q NOW, WHEN YOU TOLD DETECTIVE HERNANDEZ —--
OR WHEN YOU TOLD DETECTIVE HERNANDEZ THAT YOU DID.DO
SOME STUFF WITH VANESSA THAT WAS INAPPROPRIATE

SEXUALLY, WAS THAT BECAUSE YOU IN FACT DID SOME THINGS

THAT WERE INAPPROPRIATE WITH VANESSA?

MR. SANTISO: I'LL OBJECT. COMPOUND. AND IT'S
LEADING. | _ |
THE COURT: OBJECTION SUSTAINED.

BY MR. LE: |

e WHEN YOU TOLD DETECTIVE -- WHY DID YOU
TELL DETECTIVE EERNANDEZ -- OR WHY DID YOU.ADMIT TO
DOING SOME INAPPROPRIATE THINGS WITH VANESSA?

A BECAUSE SHE PROMISED ME SOMETHING. THAT

SHE WOULD BE ABLE TO HELP ME.

Q WERE THERE ANY OTHER REASONS WHY YOU

ADMITTED TO DOING SOME INAPPROPRIATE THINGS WITH

VANESSA?
‘A No. | )
Q . WHAT MADE YOU THINK THAT SHE WAS ‘GOING TO

HELP YOU OUT?

Pet. App. M 244
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MR. SANTISO: I'LL OBJECT. THAT MISSTATES THE
TESTIMONY, YOUR HONOR.

THE COURT: OBJECTION IS OVERRULED.

THE WITNESS: WHAT WAS THAT? I DIDN'T
UNDERSTAND. |
BY MR. LE: | |

0 WHAT MADE YOU THINK THAT DETECTIVE
HERNANDEZ WAS GOING TO HELP YOU OUT?

a SHE TOLD ME THAT IF I WOULD TALK TO HER,
THAT SHE WAS GOING TO HELP ME WITH A PSYCHOLOGIST.. .

O AND DID -- DID SHE TELL YOU WHAT WOULD
HAPPEN IF YOU DIDN'T ADMIT TO ANY WRONGDOING WITH
VANESSA? | R

a YES. . SHE SAID THAT IF I DIDN'T COOPERATEfH
THAT SHE WAS GOING TO TELL THE D.A. TO PUNISH ME.

o AND WHEN SHE TOLD YOU THAT, WHAT DID THAT
MAKE YOU FEEL? WHEN SHE TOLD YOU THAT. |

A WELL, LIKE THAT SHE WAS GOING TO PUT ME IN

JAIL.

0 DID YOU -~ HOW WERE YOU FEELING WHEN SHE

 TOLD YOU THAT?

A AFRATID.

Q DID YOU TELL HER, OR DID YOU ADMIT.TO
WRONGDOING WITH VANESSA BECAUSE IT WAS TRUE?.

a YES. SHE TOLD ME TO TELL HER,;-

Q . NOWy WAS THE REASON WHY YOU ADMITTED TO

WRONGDOING WAS BECAUSE YOU BELIEVED THAT THAT'S WHAT

' SHE WANTED YOU TO TELL HER?

Pet. App. M 245
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MR. SANTISO: OBJECTION. THAT'S LEADING.
THE COURT: OBJECTION SUSTAINED.
BY MR. LE:

Q - NOW, WHEN SHE FIRST INTERVIEWED YOU, BE

‘WHEN DETECTIVE HERNANDEZ FIRST STARTED INTERVIEWING

YOU, -DID YOU DENY THAT ANYTHING INAPPROPRIATE HAPPENED

WITH VANESSA?

A YES,
0 NOW, DURING THE INTERVIEW THAT DETECTIVE

HERNANDEZ HAD WITH YOU, DID SHE CUT YOU CFF WHEN YOQU

. TRIED TO ANSWER SOME OF HER QUESTIONS?

A YES.
Q AND WHEN SHE DID THAT, WAS SHE CUTTING YOU
OFF WHEN YOU TRIED TO ANSWER HER QUESTIONS —-— HOW DID

-'THAT MAKE YOU FEEL'p

A WELL, THAT I WASN'T ABLE TO EXPRESS MYSELF
AND TO ANSWER THE -- THE ANSWER THAT I HAD.
Q MR, ORELLANA, DID YCU DO ANYTHING SEXUALLY

INAPPROPRIATE WITH VANESSA THE DATE THAT YOQU LAST

SPENT TIME WITH VANESSA?

A - No.

Q  DID YOU BITE HER IN HER VAGINAL AREA?
A NO. |

PQ ~ DID YOQU DO ANYTHING INAPPROPRIATE TO

VANESSA IN HER VAGINAL "AREA?
A - ‘NO.

o . WHAT DID YOU THINK THAT DETECTIVE

'HERNANDEZ WOULD HAVE DONE HAD YOU NOT ADMITTED TO "ANY

Pet. App. M 246
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WRONGDOING WITH VANESSA?

MR. SANTISO: I'LL OBJECT AS SPECULATION, YOUR

HONOR.
THE COURT: OBJECTION IS OVERRULED.
THE INTERPRETER: I'M SORRY, YOUR HONOR?
THE COURT: SORRY. OVERRULED. ' |
THE INTERPRETER: THE INTERPRETER NEEDS A
REPETITION. |

'BY MR. LE:

&) YE3. WHAT DID YOU THINK DETECTIVE

HERNANDEZ WOULD HAVE DONE HAD YOU CONTINUED TO DENY

ANY WRONGDOING WITH VANESSA?
A - LIKE SHE SAID, JUST CLOSE THE BOOK AND .
THROW ME IN JAIL.

Q@ - AND WHAT DID THAT MEAN TO YOU? WHAT DID

- THAT MEAN TO YOU WHEN SHE TOLD YOU. THAT SHE WAS GOING"

TO CLOSE THE BOOK AND PUT YOU IN JAIL? WHAT DID THAT
MEAN TO YOU?
A I UNDERSTOOD IT TO MEAN THAT I WAS NOT

GOING TO BE GETTING OUT OF JAIL.

©  HOW DID THAT MAKE YOU FEEL WHEN.SHE TOLD
YOU THAT? ' | _. : ;
A  SCARED. BECAUSE I KNEW I WAS INNOCENT
ABOUT WHAT SHE WAS SAYING I HAD -- WHAT I HAD DONE.

MR. LE: I HAVE NO FURTHER QUESTIONS.
THE COURT: CROSS-EXAMINATION, MR. SANTISO? -

'MR. SANTISO: THANK YOU.
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CROSS-EXAMINATION

BY MR. SANTISO: |

Q GOOD AFTERNOON, SIR.

A GOOD AFTERNOON. |

MR. SANTISO: I NEED CLARIFICATION ON THE
COURT'S RULiNG,.YOUR HONOR, BASED ON TESTIMONY.

THE COURT: OKAY.

MR. SANTISO: IF WE CAN --

THE COURT: I DON'T KNOW WHAT ORDER YOU WANT TO-
DO THINGS IN. IF YOU WANT IT NOW, YOU CAN HAVE IT |
NOW. | |

MR. SANTISO: IF WE MAY DO SO NOW.

THE COURT: ALL RIGHT.

(THE FOLLOWING PROCEEDINGS WERE HELD

AT THE BENCH:)

MR. SANTISO: I'M ASKING TO APPROACH BECAUSE I
WAS ONLY GOING TO POSSIBLY GET INTO ONE INCIDENT WHERE

THE DEFENDANT WAS ARRESTED, BUT NOW I THINK THE DOOR

HAS ONCE AGAIN BEEN OPENED BASED ON SOMETHING THAT MR.

LE ASKED. AND THE DEFENDANT SAID WHEN HE STATED THAT HE
HAS NEVER BEEN IN FRONT OF A POLICE OFFICER BEFORE.
SO I'M ASKING TO GO'INTd_THAT INCIDENT.

THE COURT: WHICH INCIDENT?

MR. SANTISO: BOTH. |

THE COURT: DO YOU KNOW THAT -~ HE SAID HE HAD

Pet. App. M 248
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NEVER BEEN INTERVIEWED IN THAT WAY BEFdRE. s¢ —' 1
DON'T KNOW IF YOU HAD INFORMATION THAT HE HAD BEEN
INTERVIEWED IN THAT WAY BEFORE.

IT'S.QUITE A VAGUE STATEMENT, SO I DON'T

KNOW WHAT YOU'RE SEEKING TO ASK HIM ABOUT.

MR. SANTISO: I THOUGHT HE JUST SATD HE'S NEVER -
BEEN IN FRONT OF A POLICE BEING INTERVIEWED. THAT'S
WHAT MY NOTES INDICATE.

THE COURT: . RIGHT.

MR. SANTISO: SO I KNOW FOR SURE THAT IN THE
INCIDENT THAT WE WERE JUST DISCUSSING BEFORE WE

RESUMED, ‘HE WAS INTERVIEWED BY AN OFFICER OR A

_DETECTIVE : HE WAS INTERVIEWED BY_AN OFFICER AT TEHE

. TIME OF THE INCIDENT,_AND‘SUBSEQUENT TO THAT THERE WAS

ANCTHER INTERVIEW BY ANOTHER OFFICER OR DETECTIVE._

THE OTHER INCIDENT,'WHICH.IS THE INCIDENT

THAT LED TC HIS MISDEMEANOR CONVICTION, I'M SURE HE AT

LEAST SPOKE TC AN OFFICER. I'LL ABSOLUTELY DOUBLE

-CHECK BEFORE I INQUIRE BUT I'M PRETTY SURE IN THAT

SECOND INCIDENT HE ALSO -SPOKE TO AN OFFICER.

- MR. LE. "IT'S VAGUE. HIS ANSWERS ARE VAGUE.

HE'S NOT AN EDUCATED GUY. MY READING OF HIS ANSWERS
.IN TERMS CF HIM NEVER BEEN INTERVIEWED BEFORE IS:THAT

HE HAD NEVER BEEN INTERVIEWED IN THAT MANNER BEFORE.

THE COURT: MR. LE, I THINK HE SAID SOMETHING

THAT OPENED THE DOCR QUITE WIDE. YOU MAY NOT HAVE

.INTENDED'FOR HIM‘TO«SAY'THAT,:BUT I DO BELIEVE HE

OPENED THE DOOR QUITE WIDE.
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I UNDERSTAND HE'S NOT EDUCATED., I
UNDERSTAND:THAT IT'S NOT HOW YOU WOULD HAVE PREFERRED

HIM TO ANSWER..THE QUESTION. 1IT NONETHELESS IS THE WAY

' HE ANSWERED THE QUESTION.

MR. LE: I JUST WANTED CLARIFICATION IN TERMS OF
WHAT IT IS THAT MR..SANTISO CAN ASK. HOW MANY
INCIDENTS CAN MR. SANTISO ASK? BECAUSE I HAVE TWO
POLICE REPORTS IN FRONT OF ME. ONE THAT WAS PROVIDED
TODAY. |

SO I DIDN'T EVEN HAVE AN OPPORTUNITY TO

DISCUSS THE FACTS OF THAT INTERVIEW OR THAT ARREST OR

THAT CONTACT WITH MR. ORELLANA UNTIL -- WELL, I'VE
NEVER HAD A CHANCE TO DO THAT.

THE COURT: WELL, MR. LE, QUITE FRANKLY, THAT'S

NOT SOMETHING THAT HE HAS AN OBLIGATION TC GIVE YOU IN

ORDER TO GIVE YOU THE OPPORTUNITY TO DISCUSS IT WITH

YOUR CLIENT. YOUR CLIENT KNOWS WHAT'S HAPPENED IN HIS
LIFE. | | |

AND IT'S NOT THE PROSECUTOR'S OBLIGATION
TO GIVE YOU A POLICE REPORT THAT MAY OR MAY NOT BE

USED FOR SOMETHING OTHER THAN THE NORMAL,

RUN—OF—THE—MILL THINGS THAT POLICE REPORTS ARE”USED:QI

FOR.

IN THIS INSTANCE IT"S SOMETHING. THAT YOUR

CLIENT OPENED THE DOOR TO. AND MY UNDERSTANDING IS

THAT ALL HE'S GOING TO BE ASKING IS WHETHER OR NOT HE,

IN PRIOR INCIDENTS, SPECIFICALLY TWO, HAS BEEN

. INTERVIEWED BY THE- POLICE, BECAUSE —-- I ‘MEAN THAT'S
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MY UNDERSTANDING OF THAT YOU'RE ASKING.
- MR. SANTISO:- THAT'S FINE. I'LL KEEP IT LIKE
THAT. _
| THE COURT: SO THAT'S NOT SOMETHING -
MR. LE: T WOULD ASK THAT THAT LINE OF
QUESTIONING BE EXCLUDED UNDER 352.

THE COURT: OKAY. THAT MOTION IS  DENIED.

(THE FOLLOWING PROCEEDINGS WERE ‘HELD
IN OPEN COURT IN THE PRESENCE AND

HEARING OF THE JURY:)

BY MR. SANTISO:

0 SIR, YOU INDICATED THAT DURING THE
INTERVIEW YOU FELT SCARED BECAUSE YOU HAD NEVER BEEN
IN 'FRONT OF A POLICE OFFICER BEFORE. -

MR. LE: OBJECTION “THAT MISSTATES THE
WITNESS'S TESTIMONY. - ' L _

MR. SANTIsp: .I'WASN?T_DONanITH MY QUESTION.

THE ‘COURT: I DON'I‘THINK T WASIEINISHED, ASK
YOUR WHOLE QUESTION. AND THEN IF YOU HAVE ‘AN

OBJECTION,'MR. LE, YOU MAY MAKE AN OBJECTION ONCE THE

QUESTION IS COMPLETED._'

BY MR. SANTISO:

Q YOU JUST STATED THAT YOU WERE SCARED
BECAUSE YOU'HAD NEVER BEEN IN FRONT OF A POLICE

OFFICER BEFORE AND WERE ON -- WHILE BEING INTERVIEWED

'BY THAT POLICE OFFICER_'
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LE: OBJECTION. THAT'S AMBIGUOUS.

THE COURT:' OBJECTION IS OVERRULED.

THE WITNESS: YES. IN AN INTERROGATION ROOM

LIKE THAT

DAY.

BY MR. SANTISO:

Q

.\

BUT

YOU'VE BEEN QUESTIONED BY A POLICE

- OFFICER BEFORE, HAVEN'T YOU?

WHEN I'VE BEEN STOPPED BY A POLICE

OFFICER, YES. 1IN TRAFFIC.

Q
A

STOPPED.

w0

Q

HOW

NO.

YOu
YES.

FOR

ABOUT IN 20017

IT WAS ON THE STREET, WHEN I WAS

WERE ARRESTED IN 2001, WEREN'T YOU?
I CALLED, |

ONE OF THOSE ARRESTS; CORRECT?

YES.

AND

THEN THERE WAS ANOTHER SITUATION IN

2001 WHERE YOU WERE ALSO ARRESTED; RIGHT?

A

Q

CORRECT?
. A
0

IT?
A

YES.

50 THERE ACTUALLY IS TIMES-IN THE PAST.

YES.
- AND

NO.

NOW,

‘WHERE YOU HAVE BEEN INTERVIEWED BY POLICE OFFICERS;

THOSE DIDN'T INVOLVE A”VEHICLE,.DID

SIR,'THE TIME WHERE ‘YOU CALLED THE

POLICE .BACK IN 2001, THAT INVOLVED A SITUATION BETWEEN
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1|{ YOU AND MONICA'S MOM: CORRECT?
2 A YES.
3 ' -Q AND'THE"SITUATION BETWEEN YCU AND MONICA'S.

4 MOM HAPPENED IN FRONT OF MONICA; RIGHT?

5 A YES.

6 0 AND YOU WERE ARRESTED THAT DAY; CORRECT?
7| A YES. |

8 o AND SO WAS MONICA'S MOM; RIGHT?

9 A YES.

10 Q  AKD THE BOTH OF YOU WERE ARRESTED BECAUSE'

11|l YOU BEAT EACH OTHER UP; RIGHT?
12 A YES. |
13|/ Q@ - EVERYTHING ON THE DAY THAT WE'VE BEEN

14 TALKING ABOUT WAS FINE WITH VANESSA; RIGHT?

15 N A . YES,

16 0 VANESSA TOOKED HAPPY.

‘17.” 5 A YEs. )

18 0  WHEN YOU DROPPED HER'OFF AT CLAﬁDIA's

19| HOUSE, EVERYTHING WAS FINE WITH VANESSA; RIGHT?

20 A YES. - -

21f| @ AND BY THE TIME THAT YOU HAD DROPPED HER
| 22|| OFF AND YOU GOT BACK HOME, CLAUDIA CALLED YOUR WIFE:
23| RIGHT? |

MY WIFE'S PHONE.,

24| A

25| 0 SO CLAUDIA CALLED YOUR WIFE; RIGHT?
26 A YES.

27{] - - 9  AND YOU DON'T LIVE, OR AT LEAST AT THAT

28| TIME YOU DIDN'T LIVE VERY FAR FROM MS. CALDERON;
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CORRECT?
A -NO.

Q 80 IT WAS ONLY A SHQORT PERIOD OF TIME FROM

'WHEN YOU HAD LEFT VANESSA'S HOME TO WHEN YOUR WIFE GOT

THIS CALL; RIGHT?

A YES.

Q. AND WHEN MS. CALDERON CALLED YOUR WIFE,

DID YOU HEAR HOW FRANTIC MS. CALDERON SOUNDED WHEN SHE
WAS SPEAKING TO YOUR WIFE?

A YES. SHE WAS TELLING HER ABOUT THE CASE
WITH THE GIRL. '

.Q . BUT BEFORE YOU EVEN GOT ON THE PHONE,
COULD YOU TELL HOW FRANTIC MS. CALDERON SOUNDED?

2 NO.

O HOW ABOUT WHEN YOU GOT ON THE PHONE WITH -
MS. CALDERON? . - | - -
| a THEN I DID. I COULD HEAR. WHILE SHE WAS
EXPLAINING TO ME WHAT SHE THOUGHT I HAD DONE TO THE
GIRL. THAT I HAD RAPED HER.

Q DID SHE SOUND EMOTIONAL?

A WELL, SHE WAS SCREAMING AT ME AND
INSULTING ME. | | | -

'_ Q - . ‘BUT JUST A FEW MINUTES.BEFORE'WHEN YOU
LEFT THAT HOUSE, EVERYTHING WAS FINE, WASNFT;IT? BY
THAT HOUSE, I MEAN VANESSA'S HOUSE.

A ovms. R
Q DID YOU HEAR BLANCA'S TESTIMONY EARLIER --

I  THINK IT WAS TODAY. MAYBE IT WAS YESTERDAY. WHERE
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Case 2:16-cv-02316-FMO-FFM  Document 10-7 Filed 05/26/16 Page 80 of 237 Page D

10
11

12

13
14
15
16
17

';s
19
20

21

22

23

24
25
26

27
28

#:1270
1878

SHE SAID THAT SHE WAS ONLY GONE FOR FIVE MINUTES?

a I DON'T KNOW IF IT WAS TODAY OR YESTERDAY,

' BUT YES, I DID HEAR THAT.

0 AND YOUR TESTIMONY TODAY IS THAT SHE WAS
GONE FOR FIVE MINUTES; RIGHT? | |

A YES.

Q DID YOU HEAR BLANCA'S TESTIMONY YESTERDAY
THAT YOU WERE ONLY AT VANESSA'S HOME FOR HALF AN HOUR?

A NO, I DIDN'T HEAR THAT.

Q BUT IT'S YOUR TESTIMONY TODAY THAT YOU

WERE THERE FOR HALF.AN HOUR; RIGHT?

A - AT CLAUDIA'S HOUSE? - -
Q ° THAT'S CORRECT.
a YES. '

0 YOU SAID THAT YOU GOT A CALL AT SOME POINT
IN TIME FROM DETECTIVE HERNANDEZ, AND SHE CANCELLED

YOUR APPOINTMENT; RIGHT?

A YES.
Q WHEN DID YOU GET THAT CALL?
A THE 24TH. IN THE AFTERNOON. AT FOUR.

THE APPOINTMENT WAS FOR FIVE. |
Q@ HAD YOU ALREADY SPOKEN TO A LAWYER —- LET
ME ASK IT LIKE THIS.
" WHAT DAY DID YOU SPEAK TO A LAWYER?
THE 25TH. . |
WHAT TIME?

 MIDDAY. AROUND TEN.

O Moo B

YOU DIDN'T GO TO THE INTERVIEW; RIGHT?
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A THE INTERVIEW WAS ON THE 26TH., AT FIVE.
Q WHAT DAY WERE YOU. ARRESTED?

A THE 26TH, AROCUND 7:30 OR '8:00.

Q YOU TESTIFIED THAT AT SOME POINT IN TIME

THE DETECTIVE TOLD YQU THAT THE DISTRICT ATTORNEY WAS

GOING TOQ PUNISH YOU WHEN SHE WAS INTERVIEWING YOU. DO

YOU REMEMBER THAT TESTIMONY?

A YES.

Q SO YOU'RE SAYING THAT DETECTIVE HERNANDEZ
SATD THAT TO YOU? |

A YES.

Q OKAY. WHAT I'M GOING TO DO -- AND YOUR
HONOR, WHAT I WOULD LIKE TO DO IS I'M GOING TO SHOW

THE DEFENDANT SOME PORTIONS OF THE VIDEO. BUT I WOULD

LIKE THE JURY TO FOLLOW ALONG WITH THE TRANSCRIPT, IF

THAT'S OKAY.

THE COURT: THAT'S FINE. ARE YOU GOING TO BE
ABLE TO DESIGNATE THE PAGE AND LINE?

MR. SANTISO: THAT'S ALL SET.

THE COURT: OKAY. YOU MAY PASS TEE TRANSCRIPTS
OUT. IS THIS ONE IN THE EXHIBIT ENVELOPE?

MR. SANTISO: " YES. THERE SHOULD;BE, YOUR HONCR.

MAY I APPRCACH?

THE. COURT: YES.

~ BY MR. SANTISO:

o ALL'RIGHT;_ SIR, I'M GOING TO GO THROUGH

-SOME CLIPS WITH YOU IN JUST A MOMENT,

WHEN “YOU WERE WITH VANESSA AT YOUR HOUSEr
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THERE WAS A POINT IN TIME THAT YOU WERE COMPLETELY

ALONE WITH HER; RIGHT?

A AT MY HOUSE? WHEN WE WERE AT MY
APARTMENT ? -

e THAT'S CORRECT, SIR.

A YES. | |

0 FIRST TIME YOU'D BEEN ALONE WITH HER,
ISN'T IT?

A YES,

Q PRIOR -- I'M GOING TO ASK YOU A SERIES OF

QUESTIONS ABOUT ONLY ONE DAY. AND THE DAY I WILL BE
REFERRING TO IS THE DAY WHERE YOU WERE ALONE WITH
VANESSA IN YOUR APARTMENT. OKAY?

A vES,

QO  PRIOR TQ'THIS.DAIE, DID YOU FIND ANXTHING

EROTIC ABOUT VANESSA?

A - NO.
Q "BUT ON THIS DAY YOU DID; RIGHT?
A yEs.
0 WHAT DID YOU FIND EROTIC ABOUT. HER?
A I DON'T KNOW. EROTIC° NOTHING.
0 'MAYBE YOU MISUNDERSTOOD MY QUESTION. on

 THIS DAY WHEN YOU WERE ALONE WITH VANESSA DID YOU

_FIND HER EROTIC"J

A NO.

Q WERE YOU SEXUALLY AROUSED BY HER?

:A. - mo.

Q WAS THE WAY HER DRESS WAS UP ON HER LEGS
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EROTIC TO YOUu?
A NO.
Q - DID THAT SEXUALLY AROUSE YOU?
A NO. SHE'S A GIRL.

MR. SANTISCO: FOR THE RECCRD, IF I MAY HAVE
EVERYBODY TURN. TO PAGE 35. AND I WILL BEGIN AT LINE

15. AND I'LL.START PLAYING THE CD AT 17 MINUTES AND

23 SECONDS.

SIR,'WHAT I'M GOING TO DO IS I'M GCING TO

PLAY A CLIP FOR YOU, AND I WANT YOU TO LISTEN TO IT

AND WATCH IT, PLEASE. AND I'LL ASK YOU A QUESTION.
I'M ACTUALLY GOING TO START. PLAYING IT AT
17-16, BUT THE RELEVANT PORTION WILL BEGIN ON PAGE 35,

LINE 15. ACTUALLY, I'LL START COMPLAINING IT AT

17-16.
(A RECORDING WAS .PLAYED
IN OPEN COURT.)
MR. SANTISO: FOR THE RECORD, I'VE STOPPED IT AT
17~45.

BY MR. SANTISO:

0 DID YOU HAVE A CHANCE TO LISTEN TO THAT?
A . YES. Lo ' '

Q. YOU ARE TELLING THE DETECTIVE THAT YOU
FOUND VANESSA EROTIC, AREN'T YOU? ‘

A YES, BUT I FELT INTIMIDATED BY WHAT SHE

HAD ASKED ME EARLIER. .
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_ Q  YOU ACTUALLY, YOURSELF, SAID THE WORD
EROTIC. RIGHT?
A YES, I SAID IT, YES. - .
0 YOU DIDN'T JUST SHAKE YOUR HEAD YES;
RIGHT?.
A WITH MY HEAD?
Q  YOU GAVE A VERBAL RESPONSE. A VERBAL -
RESPONSE TO HER QﬁESTION;:CORRECT?
A YES.
0 WHAT ABOUT THIS PORTION OF THE INTERVIEW

DID YOU FIND INTIMIDATING BY THE DETECTIVE°

A WHEN SHE SAID THAT SHE WAS GOING TO CLOSE
THE BOCK AND THE CASE -- WELL, THAT I'M GOING_TO
ARREST YOU.

Q " SHE WAS GOING TO ARREST YOU ANYWAY SO0 WHY

WOULD YOU KEEP ON TALKING?
MR. LE: OBJECTION. THAT'S ARGUMENTATiVE.

THE COURT: THE OBJECTION IS SUSTAINED. ON

OTHER GROUNDS.

BY MR. SANTISO: -

Q . YOU KEPT ON TALKING TO HER. IN THIS
INTERVIEW WITH THE DETECTIVE; RIGHT?
. a  YES. _

0 WHEN YOU WERE ALONE WITH VANESSA, You

COULDN'T CONTROL YOURSELF' RIGHT”_

A IT'S JUST THAT I DIDN'T TOUCH THE GIRL.
0 DID YOU ACT ON IMPULSE?

A NO.
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1 0 THAT'S WHAT YOU TOLD THE DETECTIVE, ISN'T
2|l 1T? ' ' '
3 A YES. I TOLD HER THAT. BUT SHE TOLD ME

4|| THAT SHE WAS GOING TO HELP ME IF I COOPERATED BY

5|| SENDING ME TO A PSYCHOLOGIST. THAT'S WHY I TOLD HER.
6 MR. SANTISO:. I'LL REFER EVERYBODY TO PAGE 34,
7|| LINE 26. FOR THE RECORD, I WILL START PLAYING THE CD
8|l AT 17-07. ' o -

s|| By Mr. sanTIso:

10 0 SIR, I'M GOING TO ASK YOU TO WATCH THIS

11| VIDEO AND ASK YOU A FEW QUESTIONS AFTERWARDS.

12

13 . (A RECORDING WAS PLAYED

14 | IN OPEN COURT.) |

16 . MR. SANTISO: FOR THE RECORD, I STCPPED_IT AT -
17] 17-25. | o |

18 BY MR. SANTISC:
19| Q " THOSE ARE YOUR WORDS; RIGHT? WHEN YCU SAY

20 IT WAS AN IMPULSE?

21 A YES.
22 Q  AND YOU ACTUALLY SAID THAT YOU ACTED. ON .
23|| IMPULSE ON -- DURING MORE THAN ONE TIME DURING THIS

24]| INTERVIEW, DIDN'T You?
25 A YES, BECAUSE THAT'S WHAT THE DETECTIVE
26| WANTED TO HEAR.

27 : 0 ARE YOU SAYING THAT YOU JUST .SAID

Z28 EVERYTHING BECAUSE THAT'S WHAT THE DETECTIVE WANTED TO:
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HEAR?

A  YES.

0 THEN WHY DIDN'T YOU ADMIT TO HAVING ORAL
SEX WITH VANESSA? N

A BECAUSE I HADN'T DONE THAT.

0 BUT YOU'RE SAYING THAT YOU ADMITTED 7O
THINGS IN THAT INTERVIEW BECAUSE YOU -— BECAUSE OF THE
DETECTIVE WANTED YOU TO; RIGHT?

A YES, SHE TOLD ME THAT SHE WANTED TO
PRESENT HER REPORT.

Q BUT YOU DENIED ORAL SEX; RIGHT?

A YES. - |
Q SO SHE DIbNiT,GET YOU TO ADMIT TO

EVERYTHING THAT SHE WANTED YOU TO, THEN; RIGHT?

A YES. _ | _

Q ) WHEN YOU WERE FIRST CONFRONTED BY_THE
DETECTIVE ABOUT INAPPROPRIATELY SEXUALLY TOUCHING -
VANESSA DID ¥oOU DENY IT?

A YES. .

MR. SANTISO: 1I'LL REFER EVERYBODY TO PBAGE 11,

'LINE 11.

ALL RIGET SIR. I'M GOING TO PLAY YOU
SOMETHING; IF YoUu COULD PLEASE WATCH IT AND LISTEN TO
IT AND I'LL ASK YOU SOME QUESTIONS._ o
: FCR TﬁE'RECORD, I'M GOING TO START PLAYING

IT AT 5 MINUTES AND 17 SECONDS.
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(A RECORDING WAS PLAYED

IN OPEN COURT.)

- MR. SBANTISO: FOR THE RECORD, THE CD ACTUALLY
STARTED AT 5 MINUTES AND 15 SECONDS, AND I STOPPED IT
AT 5 MINUTES AND 43 SECCNDS.

BY MR. SANTISO:

C  DID YOU HAVE A CHANCE TO LISTEN TO THAT,
SIR? |

A YEs.

0 THIS IS THE FIRST PORTION OF THE INTERVIEW

WHERE THE DETECTIVE STARTS TELLING YOU ABOUT THE
SEXUAL ABUSE RIGHT?

YES.

A

0 YOU DIDN'T DENY ANYTHING, DID YOU?

A No. | |

o YOU_DIbN‘TTSHAKE YOUR HEAD?

a NO. - |

Q YOU DIDN'T ACT SURPRISED?

0 DIDN'T ASK THE DETECTIVE WHAT SHE WAS

 TALKING ABOUT?

A NO. |

o 'AND AT THIS PORTION OF THE INTERVIEW, THIS
‘IS BEFORE THE DETECTIVE BROUGHT ANYTHING UP ABOUT A
PSYCHOLOGIST; RIGHT?

A YES.

Q CR THE. D.A.?
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YES. BEFORE.
OR CLOSING THE BOOK?.
YES.

OR ARRESTING YQU.

i © - & B

YES.
MR. SANTISO: QREFERRING EVERYBODY TD PAGE 21,
LINE 12.

ALL RIGHT, SIR. I'M GQOING TC PLAY

SOMETHiNG FOR YOU., IF YQU COULD PLEASE LISTEN TO IT.

FOR THE RECORD, I'M STARTING IT AT EIGHT MINUTES AND

14 SECONDS.

{A RECORDING WAS PLAYED

IN OPEN COURT.)

MR. SANTISO: FOR THE RECORD, IT ACTUALLY
STARTED AT EIGHT MINUTES AND 12 SECONDS. AND I
STOPPED IT AT NINE MINUTES AND 46 SECONDS.

BY MR, SANTISO:

Q SIR, DID YOU HAVE A CHANCE TO LISTEN TO
_THAT? | -
A YES. | |
e YOU'RE NOT DENYING ANYTHING SHE'S SAYING,
ARE YOU? = - | | | '
A ' 'NO.
QAT ONE POINT IN TIME_SHE.SAIS‘THAT You

DIDN'T USE FORCE; ‘RIGHT?

A I DIDN'T USE FORCE.
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Q  LET ME RE-ASK THE QUESTION. WHEN SHE IS

TELLING YOU WHAT VANESSA SAID THAT YOU DID TO HER, SHE |

BRINGS UP THAT YOQU DIDN'T USE EORCE;.RIGHT?

A YES, THAT'S RIGHT.

Q AND AT THAT.PORTION, YOU AGREED TC THAT BY

" SAYING NO; RIGHT? .

A YES,

Q BUT NOTHING ELSE THAT SHE SAID DID YOU
DENY.

MR. LE: OBJECTION. THAT'S VAGUE.

THE COURT: OBJECTION IS OVERRULED.

THE WITNESS: YES.

MR, SANTISO: THAT MAY HAVE BEEN A POOR

QUESTION. | |

BY MR. SANTISO: |
Q - YOU DIDN'T DENY ANYTHING SHE SAID; RIGHT?
DURING THIS.PORTION°

A NO.

0 AND AT THE END OF THAT PORTION THAT I JUST

SHOWED YOU,:THE_DETECTIVE_ASKS YOU WHAT YOU WERE

THINKING; RIGHT?

A . YES.

Q AND YOU DIDN'T EVEN ANSWER THAT QUESTION:
' RIGHT? ' | ER :

A No. | |

Q  YOU JUST STARTED TALKING ABOUT YOUR -

DAUGHTER; CORRECT?

A " YES.
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Q. AND -YOU TALKED ABOUT HOW YOUR DAUGHTER WAS
WITH YOU THE ENTIRE TIME: RIGHT?

A YES.

Q BUT- THAT WASN'T THE TRUTH, WAS IT?

A AT THE TIME-THAT.THE GIRL WAS THERE, MY
DAUGHTER WASN'T.

Q : THAT ISN'T MY QUESTICN. MY QUESTION IS,

YOU TOLD THE DETECTIVE YOUR DAUGHTER WAS WITH YOU THE
ENTIRE TIME; RIGHT?

A YES,

Q BUT THAT WASN'T THE TRUTH. :
A WHEN -- WHEN THE GIRL WAS THERE WITH ME,

MY DAUGHTER WAS NOT THERE.

Q I KNOW. MY QUESTION IS, WHEN YOU TOLD

‘THAT TC THE DETECTIVE == NOT. WHAT WE XNOW TODAY, BUT

AT THE TIME WHEN YOU’RE TALKING TO THE DETECTIVE YOUT
TOLD HER YOUR DAUGHTER WAS WITH YOU THE ENTIRE TIME
BUT THAT WAS NOT THE TRUTH, CORRECT'J _

| MR. LE: OBJECTION IT'S ARGUMENTATIVE. ASKED
AND.ANSWERED. _ _ . _ _
| THE COURT: THE OBJECTION IS SUSTAINED. AS .TO

THE FORM =~ AS TO THE WORDS USED.

- BY MR. SANTISO

- Q ' WHEN YOU TOLD THE DETECTIVE THAT YOUR
DAUGHTER WAS WITH YOU THE ENTIRE TIME, THAT_WAS'NOT_
THE TRUTH, CORRECT°

‘A CORRECT.

Q AND WE KNOW THAT WAS NOT THE TRUTH BECAUSE
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YOU HAD ALREADY TAKEN HER HOME WHEN YOU WERE ALONE
WITH VANESSA; RIGHT?

A YES.

0 WHEN BLANCA LEFT TO GET THE CARDS, DID YOU
PUT VANESSA ON YOUR LAP?

A NO.

MR. SANTISO: I REFER EVERYBODY TO PAGE 24, LINE
21, | )

JUROR NUMBER ONE: . CAN HE TELL US WHAT ~— LET US
KNOW WHAT LINES YOU'RE GOING THROUGH?

THE COURT: SOMETIMES PART OF THE PROBLEM is,
MR;'SANTISO, YOU REFER THEM TO A LINE, BUT THEN YOU
START EARLIER, SO IT'S A LITTLE CONFUSING. AND I
DON'T KNOW IF -- SO IT'S A LITTLE CONFUSING.

‘IF YOU COULD JUST TELL US IF-YOU.KNOW WHAT
LINE YOU'RE STARTING AT AND WHAT LINE YOU'RE ‘ENDING

AT. WHEN YOU END, YOU END. BUT MAINLY WHAT LINE

YOU'RE STARTING AT.

BECAUSE IT'S A LITTLE CONFUSING WHEN YOU

DIRECT PEOPLE TO A LINE AND THEN YOU START EARLIER.

MR. SANTISO: 1IT'S JUST THAT THE CD.JUMPS. BUT
FOR PURPOSES OF THIS QUESTION, I WILL BE USING PAGE
24, LINE 21 THROUGH LINE 2§.

THE COURT‘ SO THE RECORDING MAY NOT BE THOSE

'EXACT LINES, BUT THAT'S WEAT YOU'RE ‘GOING TO BE ASKING

- HIM ABOUT.

MR. SANTISO RIGHT. MAY I?

THE COURT: - YES.
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MR. SANTISO: I’M GOING TO PLAY THIS CLIP. SIR,

"JUST LISTEN TO IT AND THEN I'LE.ASK YOU SOME

QUESTIONS. IT"S GOING TO START A LITTLE BIT EARLIER.

IT'S GOING TO ‘START AT'IO~417 FOR THE RECORD.

(A RECORDING WAS PLAYED

IN OPEN COURT.}

BY MR. SANTISO:

Q ALL RIGHT. IT JUMPED BACK WHEN I FIRST

STARTED PLAYING IT. SO'I:APOLOGIZE. IT ACTUALLY

‘STARTED AT 10 MINUTES AND 37 SECONDS AND T STOPPED IT

AT 10 MINUTES AND 51 SECONDS.
DID YOU LISTEN TO THAT?

A YES. I HEARD THAT SHE ASKED ME ABOUT THAT
THERE. | | |

o] OKAY. YOU DID ACTUALLY PUT HER ON YOUR
LAP; RIGHT? |

a YES.

0 WHY WOULD YOU PUT HER ON YOUR LAP WHEN
YOU'RE ALL ALONE WITH HER?

A BECAUSE SHE SAYS TICKLE ME, PADRINO.

Q AND THEN WHY DIDN'T YOU ADMIT TO PUTTING-

"HER ON YOUR LBEP WHEN I JUST ASKED YOu THAT QUESTION?:

A ‘BECAUSE I DIDN'T REMEMBER THAT SHE HAD
ASKED ME ABOUT IT AT THE TIME.
"Q BUT SIR I DIDN'T ASK YCU IF YOU

REMEMBERED BEING ASKED THAT QUESTION BY DETECTIVE
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HERNANDEZ. WHAT I ASKED YOU WAS DID YOU PUT VANESSA
ON' YOUR LAP WHEN BLANCA WASN'T THERE. RIGHT?

A . YES, _

MR. SANTISO: I'LL NOW REFER EVERYBODY TO PAGE
32, LINE THREE. AND WE'RE GOING TO GO THROUGH LINE
24. PAGE 32, LINE 3, THROUGH LINE 24, STARTING AT 15
MINUTES AND 12 SECONDS. | S

{A RECORDING WAS PLAYED

IN OPEN COURT.}

MR. SANTISO: FOR THE RECORD, I STOPPED IT AT 15

MINUTES AND 43 SECONDS.

BY MR, SANTISO:

0 DID YOU HAVE A CHANCE TO LISTEN TO THAT,
SIR? ' |

A YES. | |

o) DID YOU TOUCH VANESSA IN HER VAGINA?

A NO..

Q DID YOU PUT YOUR FACE IN HER VAGINA?

A NO.. - | :

Q DID YOU RUB YOUR PENIS ON HER VAGINA?

a NO. . |

Q  WHY DIDN'T YOU TELL THAT TO THE DETECTIVE

WHEN . SHE'S SAYING‘THESE_THINGS TO YOU?

A BECAUSE I FELT AFRAID. |
©  WHY DID YOU TELL HER YOU MADE A MISTAKE?
A SHE ASKED ME IF I HAD MADE A MISTAKE.
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0 WHY DID YOU TELL HER YOU WEREN'T GOING TO
DO IT AGAIN? '
A BECAUSE IF THIS IS WHAT THE GIRL MADE UP

AT SUCH A YOUNG AGE, WHAT MIGHT SHE MAKE UP WHEN SHE
GETS OLDER? |

0 MY QUESTION ACTUALLY WAS WHY DID YOU TELL
HER YOU WEREN'T GOING TO DO IT AGAIN?

A BECAUSE I'M NOT GOING TO BE CLOSE TO THE
GIRL ANY MORE.

Q DID YOU KISS VANESSA ON THE OUTSIDE OF HER

UNDERWEAR?
A  NO.
Q WHEN DETECTIVE HERNANDEZ WAS CONFRONTING

YOoUu ABOUT HAVING ORAL.SEX WITH VANESSA, DIDN'T YOU..

ACTUALLY CLARIFY FOR HER WHAT YOU HAD DONE?

A NO, NO, I DIDN'T CLARIFY

0 DIDN'T YOU TELL HER THAT YOU HAD DONE IT
OVER THE UNDERWEAR?

A NO.

MR. SANTISO' ' 'LL REFER EVERYBODY TO PAGE 38,

LINE 8. THROUGH LINE 17 PAGE 38, LINE 8 THROUGH

LINE 17.

SIR. =~ FOR THE RECORD, IT'S GOING TO START

A LITTLE BIT EARLIER BUT THOSE ARE THE RELEVANT

PORTIONS- SIR LISTEN TO THIS, PLEASE, AND I'LL ASK

You A FEW QUESTIONS.
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{A RECORDING WAS PLAYED

IN OPEN COURT.)

MR.. ~SANTISO: I MAY HAVE FORGOTTEN TO INDICATE

- FOR THE RECORD WHERE I .STARTED IT, BUT THAT CLIP WENT

FROM 18 MIKUTES AND 44 SECONDS TO 19 MINUTES AND 8

SECONDS.

BY MR. SANTISO:

0 ' DID YOU HAVE A CHANCE TO LISTEN TO THAT,
SIR? o ' '

A YES.

© ' YOU CLARIFIED FOR DETECTIVE HERNANDEZ THE

ORAL SEX PART, DIDN'T You?

a WHEN SHE ASKED ME IF THERE WAS SALIVA
INSIDE OF THE VAGINA, I TOLD HER NO, NOT INSIDE THE
VAGINA. |

Q BUT THEN YOU SAID SOMETHING ABCUT HER

‘UNDERWEAR, DIDN'T YOU?

A . YES.,

Q AND THAT'S BECAUSE THAT'S WHERE YOU PUT

YOUR FACE, ISN'T IT?

A BUT IT'S NOT TRUE. } _

Q WHY DID yod_CLARIFf THAT FOR DETECTIVE
HERNANDE?Z? | '_ | _ |

A BECAUSE THAT'S WHAT SHE WANTED ME TO TELL
e _ 3 S . .

Q ¥ THAT‘S NOT TRUE _SHE WANTED YOU TO ADMIT

ORAL SEX7 RIGHT°
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MR. LE: OBJECTION. ARGUMENTATIVE.

THE COURT: OBJECTION SUSTAINED.
BY MR. SANTISO: _

0 'SHE WANTED YOU TO ADMIT ORAL SEX. THAT IS
YOUR TESTIMONY; RIGHT?. |
' A CORRECT. -

Q - AND WHEN SHE'S TRYING TO GET YOU TO ADMIT

ORAL SEX, YOU CLARIFIED FOR HER IT WAS OVER THE

UNDERWEAR; ISN'T THAT TRUE?

A YES.
Q. SHE DIDN'T PUT THOSE WORDS IN YOUR MOUTH,
DID SHE? R |
A BUT SHE WAS ASKING ME ABOUT ORAL SEX THAT .

I HAD DONE,
| o ' SHE DID NOT PUT THOSE WORDS IN YOUR MOUTH,
THOUGH; CORRECT?

A CORRECT.

THE COURT: I DON'T KNOW WHERE YOU ARE.

MR. SANTISO: REALLY, I'M JUST ABOUT DONE,
ACTUALLY. MAYBE FIVE MORE MINUTES?

THE COURT: ALL RIGHT.
BY MR. SANTISO: .

Q - IOU.ASKED YOUR COMPADRE PEDRQ FOR

FORGIVENESS; RIGHT?

A YES, I TALKED TO HIM

Q AND YOU HAD A CONVERSATION WITH THE

DETECTIVE ABOUT ASKING ‘PEDRO FOR YOUR FORGIVENESS,

RIGHT?
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A ' YES. BECAUSE SHE ASKED ME IF I HAD
ALREADY TALKED TO HIM.

Q MY QUESTION IS YOU ASKED PEDRO FOR
FORGIVENESS, THOUGH; RIGHT?

A YES.

o .BUT_IT‘S YOUR TESTIMONY, SIR, THAT YOU
DIDN'T DO ANYTHING TO VANESSA?

A YES.

Q . SIR, WHY, IF YOU DIDN'T DO ANYTHING TO

VANESSA WHEN SHE WAS ALONE WITH YOU, WHY WOULD SHE
ACCUSE YOU OF DOING THE THINGS THAT SHE SAYS YOU DID?
' MR. LE: OBJECTION. CALLS FOR SPECULATION, YOUR
HONOR.
| THE COURT: OBJECTION IS SUSTAINED.
BY MR. SANTISO: - | | |
Q VANESSA DOESN'T LIKE YOU ANY MORE; RIGHT?
AT LEAST FROM WHAT YOU HEARD?
MR. LE: OBJECTION. CALLS FOR SPECULATION.
THE couRT: OBJECTION IS :SUSTAINED. N
. MR. SANTISO: I HAVE NOTHING'FURTHER.E

THE COURT: ALL RIGHT. _LADIES AND GENTLEMEN

‘WE'RE GOING TO TAKRE OUR AFTERNOON RECESS AT THIS TIME.

‘PLEASE REMEMBER THE ADMONITION TO NOT

.DISCUSS THIS-MATTER AMONG YOURSELVES OR WITH ANYONE

ELSE OR.FORM OR'EXPRESS AN OPINION ON IT. TAKE A .

FIFTEEN-MINUTE RECESS, PLEASE.

(RECESS. )
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(THE FOLLOWING PROCEEDINGS WERE HELD
IN OPEN COURT, OUT OF THE PRESENCE

AND HEARING OF THE JURY:)

THE COURT: ANYTHING BEFORE WE BRING THE JURORS
BACK IN? | |

MR. LE: NO.

THE COURT: MR. SANTISO?

MR. SANTISO: NO, YOUR HONOR.

THE COURT: ALL RIGHT.

(THE FOLLOWING PROCEEDINGS WERE HELD
IN OPEN COURT IN THE PRESENCE AND

HEARING OF THE JURY:)

THE COURT: ALL RIGHT. THE RECORD WILL REFLECT
THE JURORS AND ALTERNATE JURORS ARE PRESENT. MR.
ORELLANA IS ON THE WITNESS STAND.

| YOU WERE FINISHED; CORRECT, MR. SANTISO?

MR. SANTISO: YES. THANK YOU.

THE COURT: REDIRECT, MR. LE?

. MR. LE: YES.
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REDIRECT EXAMINATION
BY MR. LE: - |
o MR. ORELLANA, AFTER YOU RETURNED, YOU AND

BLANCA RETURNED FROM DROPPING OFF VANESSA, YOU THEN
RECEIVED A PHONE CALL FROM CLAUDIA CALDERON; RIGHT?

A YES. |

0 AND CLAUDIA, SHE WAS UPSET DURING THIS
CONVERSATION; -RIGHT?

A  YES.

Q DID SHE“USE -- DID SHE MAKE A SPECIFIC
ACCUSATION TO YOU REGARDING WHAT YOU DID TO VANESSA?
a | YES. | =

Q AND WHAT DID:SHE SPECIFICALLY ACCUSE YOU
OF DOING TO VANESSA? _ )
| MR. SANTISO: ' I'LL OBJECT,; YOUR HONOR. IT'S
BEEN ASKED AND ANSWERED ON DIRECT. o |
THE COURT: i'M GUESSING WHAT MR. LE IS GETTING
AT. THE OBJECTION IS OVERRULED. B |

THE'WITNESS: THAT I HAD RAPED THE CHILD.

BY MR. 1LE:

0 ' AND WHEN THE DETECTIVE -- WHEN THE
DETECTIVE FIRST STARTED INTERVIEWING YOU, SHE HAD
INFORMED YOU; RIGHT? SHE iNFORMED:fOU‘THAT YOU. WERE
NOT BEING ARRESTED FOR RAPE; RIGHT? |

A YES. S

o . BED WHEN SHE TOLD YOU THAT, HOW DID YOU

FEEL? WHEN SHE TOLD YOU THAT YOU WERE NOT BEING
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ARRESTED FOR RAPE, HOW DID YOU FEEL?

a WELL, I FELT THAT IT WASN'T AS SEVERE AS
-~ SERIOUS AS SHE TOLD ME IT WAS.

Q NOW, BACK IN 2001, WHEN YOU WERE ARRESTED

FOR AN INCIDENT WITH MONICA'S MOTHER, WERE YOU THE ONE

THAT CALLED THE POLICE?

A YES. _
Q AND BOTH YOU AND MS. ARGUETA WERE ARRESTED
ON THAT INCIDENT; RIGHT?

A YES.

Q "NOW, THE OTHER i-NCIDENT IN 2001 IN WHICH

YOU WERE ARRESTED DID THAT INCIDENT INVOLVE YOU DOING

SEXUALLY INAPPROPRIATE THINGS TO A CHILD?
A - NO.. |
Q  THAT SECOND INCIDENT FOR WHICH YOU WERE

ARRESTED IN 2001, WHO DID THAT INVOLVE?

A WITH MARIA MENDOZA.
Q. AND MARIA MENDOZA, WAS SHE AN ADULT AT THE | |
TIME? | | |
A YES,
0 IS SHE RELATED TO PEDRO MENDOZA?
A THE SISTER.
0 ' NOW, THE INCIDENT IN WHICH ‘YOU WERE

ARRESTED WITH MARIA MENDOZA, DID IT INVOLVE ANY SEXUAL
ABUSE OR ALLEGATION?
~ MR. SANTISO: I'LL OBJECT. ASKED AND ANSWERED.
THE COURT: GBJECTION IS OVERRULED.

THE WITNESS: NO.
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BY MR. LE:

0 NOW, DURING THE PART OF THE INTERVIEW
TOWARDS THE END, I BELIEVE, WITH DETECTIVE HERNANDEZ,
YOU HAD MENTIONED A PHONE CALL THAT YOU HAD -~ A
CONVERSATION THAT YOU HAD HAD WITH YOUR COMPADRE,
PEDRO. DO YOU REMEMBER THAT? |

A YES.

©  AND HAD YOU INDICATED TO DETECTIVE
HERNANDEZ THAT YOU HAD ASKED PEDRO FOR FORGIVENESS.

DO YOU REMEMBER SAYING SOMETHING TO THAT EFFECT, MR. °

ORELLANA?
A YES. ‘
Q' -NOW, WHY DID YOU ASK PEDRO FOR FORGIVENESS

WHEN YOU SPOKE TO HIM? |

A 'HE ASKED ME IF IT WAS TRUE, AND I SAID NO.
IT WAS AN INCIDENT THAT SHE WAS ACCUSING ME OF.

o) WELL, WHY DID YOU ASK PEDRO FOR |
FORGIVENESS? IF YOU HADN'T DONE ANYTHING WRONG TO
VANESSA, WHY DID YOU ASK PEDRO FOR FORGIVENESS? .

A BECAUSE SOMETHING, YOU KNOW, JUST ONE OF
THOSE THINGS THAT HAPPENED, BUT IT WAS NOTHING
SERIOUS. o |

Q ' DID YOU TELL HIM THAT YOU WERE NOT GOING
TO BE ABLE TO SEE VANESSA ANY MORE?

~MR. SANTISO: I'LL OBJECT AS LEADING, YOUR

“THE COURT: OBJECTION SUSTAINED.

BY MR, LE:
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10
11

12
13|

14

15|
16

17

18

19
20
21

22

23
24
25

26

27

28

[ A N

#:1292
1901

Q DID YOU ASK PEDRC FOR FORGIVENESS BECAUSE

YOU HAD DONE SOMETHING - INAPPROPRIATE WITH VANESSA®?

A NO. NOT WHAT ANYTHING. ~- NOTHiNG THAT I

HAD DONE. .JUST BECAUSE OF THE SPECULATION THAT I WAS

BEING ACCUSED OF HAVING DONE SOMETHING WITH THE CHILD.
MR. LE: I'M GOING TO PLAY YOU A PORTION OF THE
INTERVIEW THAT YOU'ﬁAD.WITH-DETECTIVE HERNAnbEz.
. 'I'M GOING TO REFER THE COURT AND COUNSEL
AND THE LADIES AND GENTLEMEN OF THE JURY TO THE BOTTOM
PORTION OF 24. I BELIEVE IT'S GOING TOisTART AT LINE

25. BND THEN i’M GOING TO ASK THAT IT BE STOPPED AT

"PAGE 26, AFTER LINE 15,

NOW I'M GOING TO PLAY YOU A CERTAIN

PORTION OF THIS INTERVIEW WITE DETECTIVE HERNANDEZ,

OKAY?

(A RECORDING WAS PLAYED

IN OPEN COURT.}

'BY MR. LE:

Q .NQW -

MR. SANTISO: COULD THE RECORD REFLECT WHAT
PORTION WAS PLAYED, YOUR.HONOR? ' |

MR. LE: . IT STARTED AT 10 MINUTES AND 47
SECONDS. AND I ENDED AT 12. B

THE COURT: THANK YOU.

' BY ‘MR. LE:

Q NOW, MR. ORELLANA, WHEN YOU STARTED TO
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ADMiT'THAT THERE WAS SOME WRONGDOING ON YOUR PART WITH

'VANESSA, WAS IT BEFORE OR AFTER THIS PORTION OF THE

INTERVIEW THAT I JUST PLAYED FOR YOU?
A IT WAS AFTER THAT THAT I SAID THAT.
BECAUSE THAT'S WHAT SHE WANTED ME TO TELL HER.

B NOW, PRIOR TO THIS, BEFORE THIS PORTION,
BEFORE THIS PORTION THAT I JUST PLAYED FOR YOU, DID
DETECTIVE HERNANDEZ MAKE SPECIFIC -- OR TELL YOU ABOUT
SPECTFIC ALLEGATIONS THAT VANESSA HAD MADE TO YOU?

A YES. |
Q AND'BEFORE.SHE‘TOLD‘YOU ABOUT -- BEFORE
DETECTIVE HERNANDEZ HAD MENTIONED TO YOU ABOUT RAISING

THE CHARGE AND ALSO CLOSING THE BOOK ON YOU, HAD YOU

.DENIED THAT YOU.HAD DONE ANYTHING INAPPROPRIATE WITH

VANESSA?

A YES.
o NOW, BEFORE PEDRO WAS DEPORTED, DID YOU

MAKE A PROMISE TO PEDRO ABOUT VANESSA?

‘MR. SANTISO: - OBJECTION. THIS HAS BEEN ASKED

'AND ANSWERED, YOUR HONOR.

- THE COURT: OBJECTION IS SUSTAINED.

BY MR. LE:

Q -NOW,7MR. ORELLANA, I'M GOING TO ASK YOU .-

THIS LAST QUESTION. HAVE YOU EVER DONE -- WELL, YOU

KNOW WHAT? YOU KNOW WHAT? HAD YOU EVER DONE ANYTHING

INAPPROPRIATE WITH VANESSA BEFORE?

MR. SANTISO: I'LL OBJECT. .THAT'S BEEN ASKED .

AND ANSWERED, YOUR HONOR.
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THE COURT: OBJECTION SUSTAINED.
BY MR. LE:

Q HAVE YOU EVER TAKEN VANESSA ON YOUR LAP
BEFORE? |

A NQ.‘

Q THAT WAS THE FIRST DAY THAT YOU EVER PUT
HER ON YOUR LAP? |

A YES. _

Q DID YOU EVER PLAY AROUND WITH VANESSA AND
TICKLE HER? |

A YES. BEFORE, I MEAN SHE LIKED THAT.

DID YOU EVER ALSO PUT HER ON YOUR LAP AND

TICKLE HER PRIOR? - | | |

MR. SANTISO: I'LL OBJECT. VAGUE AS TO TIME,
YOUR HONOR. . - |

‘THE COURT: OBJECTION IS SUSTAINED.

MR. LE: I HAVE NO FURTHER QUESTIONS.

THE COURT: MR. SANTISO?

MR. SANTISO: NO, THANK YOU. | |

THE COURT: ALL RIGHT. THANK YOU, SIR. YOU MAY
STEP DOWN. . | |

| MR. LE?
MR. LE: YES. MAY WE APPROACH, YOUR HONOR?

. THE COURT: ©SURE.

{THE FOLLOWING PROCEEDINGS WERE HELD

.AT'THE.BENCH:)
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WITH LEWD ACT UPON A CHILD.

“THE PEOPLE HAVE PRESENTED EVIDENCE OF

‘MORE THAN ONE ACT TO PROVE THE DEFENDANT COMMITTED

THIS OFFENSE, YOU.MUST NOT FIND THE DEFENDANT GUILTY

UNLESS YOU ALL AGREE'THAT THE PEOPLE HAVE PROVED

BEYOND A REASONABLE DOUBT THAT THE DEFENDANT COMMITTED
AT LEAST ONE OF THESE ACTS AND YOU ALL AGREE ON WHICH

ACT HE COMMITTED."

. I'M GOING TO STOP THERE, LADIES AND
GENTLEMEN. AND IF THE PEOPLE WISH TO MAKE THEIR
OPENING STATEMENT, YOU MAY DO SEE.

MR. SANTISO: THANK YOU. GOOD AFTERNCON.
'S0 LET'S TALK ABOUT WHY YOU'RE HERE.
VANESSA. SHE WAS BORN ON JANUARY 27, 2007. SHE WAS A

LITTLE OVER FIVE YEARS OLD AT THE TIME OF THE

' INCIDENT.

WHEN SHE TESTIFIED AT THE PRELIMINARY
HEARING, WHICH YOU HEARD ABOUT JUST A LITTLE BIT AGO,

IN FEBRUARY OF 2013, SHE WAS A LITTLE OVER FIVE AND A

HALF YEARs-oLD.' WHEN SHE JOINED US FOR THIS.TRIAL,

SHE WAS . ABOUT SIX AND A HALF. YEARS OLD.

YOUR JOB AS A JURY ‘IS TO EVALUATE HER
CREDIBILITY.. IS VANESSA TELLING THE TRUTH”OR IS SHE
THE FALSE ACCUSER THAT THE DEFENSE SAID SHE WAS IN

THEIR OPENING? I IMPLORE YOU, I. URGE YOU TO KEEP IN

MIND VANESSA'S AGE WHEN YOU ARE TALKING ABOUT HER.

"WHEN YOU'RE DISCUSSING HER STATEMENTS.
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AND WHEN I SAY HER STATEMENTS, I MEAN
EVERYTHING YOU'VE HEARD HER SAY, HERE IN COURT. WHAT
SHE SAID AT PRELIMINARY HEARING, WHAT SHE SAID TO HER
MOM, TO THE DETECTIVE, TO THE NURSE. BECAUSE THOSE
STATEMENTS THAT SHE MADE BEFORE, YOU CAN CONSIDER
THOSE STATEMENTS FOR THEIR TRUTH. AND USE THOSE FOR
THE BASIS OF YOUR CONVICTION.

HER AGE IS IMPORTANT BECAUSE OFTENTIMES
WHEN A CHILD COMES INTO COURT AND THEf:GIVE-TESTIMOﬁY

IN THIS TYPE OF ENVIRCNMENT THAT WE'RE IN, WHICH

'TYPICALLY IS ONLY FOR ADULTS, THEY ARE HELD TO AN

UNREASONABLE STANDARD. SIMPLY PUT, JURORS FORGET THAT-

THEY ARE KIDS. EVEN THE LAWYERS SOMETIMES FORGET THEY

ARE KIDS. THEY TALK LIKE KIDS, THEY THINK LIKE KIDS,

EXPRESS THEMSELVES LIKE-KIDS.

VANESSA IS A CHILD WHO DOESN'T HAVE —-—

| EXCUSE ME. VANESSA IS A CHILD THAT HAS THE. SAME LIFE

"EXPERIENCE AND SEXUAL EXPERIENCE, WHICH WE'LL TALK

ABOUT, JUST LIKE ANY OTHER CHILD HER SAME AGE. YOU

'NEED TO JUDGE HER AND YOU NEED TO EVALUATE HER LIKE

.THESE OTHER CHILDREN WHO ARE EXACTLY~IN THE SAME

POSITION THAT SHE IS,
'YOU CAN"T EXPECT HER TO HAVE THE SAME

MEMORY OR ABILITY TO EXPLAIN HERSELF ‘AS ANY CHILD

‘OLDER THAN WHAT SHE IS. DON'T PUNISH HER FOR BEING A

DIFFERENT AGE OR FOR NOT BEING AN ADULT.

AND I DISCUSSED THIS POINT WITH YOU

‘BECAUSE WHEN YOU FOCUS AND YOU APPRECIATE HOW OLD
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VANESSA IS, YOU UNDERSTAND THAT EVERYTHING THAT YOU'VE
HEARD FROM HER, BACK WHEN SHE WAS FIVE AND A HALF
YEARS OLD, WHEN SHE FIRST TOLD HER MOM ABOUT THIS, TO
THE POINT IN TIME WHERE SHE TESTIFIED AT THE

PRELIMINARY HEARING, AND THEN JOINED US FOR THE TRIAL

'HERE, WHAT YOU HEARD AND WHAT YOU SAW IS EXACTLY WHAT

YOU SHOULD EXPECT FROM A CHILD HER AGE.

AND THAT'S WHY WHAT VANESSA SAID TO HER
MOM, TO THE NURSE, ON THAT VIDEOTAPE THAT YOU SAW,
THAT'S WHAT YOU NEED TO USE WHEN YOU'RE EVALUATING HER
CREDIBILITY. WHEN EVERYTHING WAS FRESH IN HER MIND.

WHEN SHE HAD JUSTERECENTLY BEEN EXPOSED TC THE SEXUAL

I'M PRETTY SURE THE DEFENSE IS GOING 7O
GET UP HERE AND ARGUE ABOUT INCONSISTENT STATEMENTS
THAT THIS SIX-YEAR-OLD MADE. THAT BECAUSE SHE SAID
ONE THING A YEAR AND A HALF AGO AND SHE SAID SOMETHING
ELSE NOW, WELL, SHE'S A LIAR OR SHE'S A FABRICATOR.
THAT SHE'S SEXUALLY SOPHISTICATED ENOUGH TO MAKE ALL
THIS STUFF UP.

'BUT THE PROBLEM WITH THAT, AND T GO BACK:

TO MY INITIAL POINT, IS.EHAT THIS IGNORES HER AGE.

‘THAT SHE IS SIX YEARS OLD. AND IT IGNORES THE MORE

LOGICAL EXPLANATION THAT OVER TIME HER MEMORY HAS JUST
FADED. JUST LIKE ANY OTHER CHILD HER AGE.

AND ACTUALLYK IF YOU. THINK ABOUT IT, IT'S

. A GOOD THING THAT HER MEMORY .HAS FADED BECAUSE SHE

STILL DOESN’T APPRECIATE JUST HOW SERIQUS THIS STUFF
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IS. AND IF YOU WANT TO PUT IT IN TERMS OF A

PERCENTAGE, BASICALLY TWENTY PERCENT OF THIS GIRL'S
LIFE HAS GONE BY FROM THE.INCIDENT TO WHEN SHE CABME IN
TO TESTIFY. AND I THINK IF YOU THINK ABOUT IT IN

TERMS OF A PERCENTAGE, YOU CAN KIND OF RELATE TO IT IN

-TERMS OF YQOUR OWN AGE.

OFTENTIMES IN TRIALS THE VICTIM HAS SOME
SORT OF BIAS AGAINST THE DEFENDANT, SOME SORT OF
MOTIVE TO LIE, SOME SORT OF INTEREST IN THE OUTCOME OF
THE CASE THAT NEGATIVELY AFFECTS HER CREDIBILITY.
OBVIOUSLY THIS DOESN'T EXIST HERE. |

'SHE EAS NO MOTIVE TO LIE. SHE HAS NO BIAS |

AGAINST HIM. WHICH WE'LL TALK ABOUT IN A LITTLE BIT.

YOUR VERDICT CAN BE BASED SOLELY ON HER TESTIMONY.

YOU CAN CONVICT BASED ON THE STATEMENTS OF VANESSA

ALONE. THAT'S A CONCEPT THAT WE TALKED ABOUT IN Juﬁy
SELECTION. THE LAW SAYS YOU CAN CONVICT BASED ON WHAT
VANESSA TOLD YOU. AND THE JUDGE READ THE INSTRUCTION
TO YOU. o |
| I'LL DISCUSS IT AGAIN. THESE ARE WHAT I
CALL THE SINGLE WITNESS TESTIMONY INSTRUCTIONS. YOU
GOT TWO OF THEM. THE FIRST ONE SAYS TESTIMONY ONE

WITNESS CAN PROVE ANY FACT. AS LONG AS YOU CAREFULLY

REVIEW ALL OF THE OTHER. EVIDENCE THAT YOU HEARD,

NOTHING PREVENTS YOU FROM CONVICTING BASED ON WHAT

VANESSA SAID. YOU CAN ABSOLUTELY ~- AND I'M GOING TO

URGE YOU TO DISREGARD EVERYTHING ELSE YOU HEARD,

UNRELATED TO VANESSA.
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BECAUSE YOU CAN USE HER STATEMENTS, THE
EVIDENCE THAT WE OBTAINED THROUGH WHAT SHE SAID, FOR
THE BASIS OF YOUR CONVICTION. - AND THERE IS ACTUALLY
THE SECOND ONE OF THE SINGLE WITNESS TESTIMONY
INSTRUCTIONS. THIS ONE IS -- IF YOU THINK ABOUT IT,
MOST SEXUAL ASSAULTS DON'T HAPPEN IN A ROOM WITH A LOT
OF OTHER PEOPLE., OKAY. THEY ARE OFTEN IN PRIVATE,
WHEN SOMEBODY IS ALONE WITH THE VICTIM,.

AND THIS INSTRUCTION SAYS THAT CONVICTION

OF A SEXUAL ASSAULT CRIME MAY'BE BASED ON THE

TESTIMONY OF A COMPLAINING WITNESS ALONE. YOU NEED TO

"KEEP THESE INSTRUCTIONS IN MIND WHEN YOU'RE TALKING

ABOUT THE EVIDENCE IN THIS CASE. AND IT'S IMPORTANT

ALSO TO KEEP THIS IN MIND, BECAUSE THE DEFENSE WILL .

SAY, WELL, THERE'S NOTHING ELSE TO SUPPORT WHAT
VANESSA SAID. BUT THAT'S NOT THE LAW. THE LAW
DOESN'T REQUIRE THAT. [T R R
LET'S TALK ABOUT A COUPLE DIFFERENT
ASPECTS OF WHAT WE'VE LEARNED ABOUT VANESSA AND HER
REACTIONS. WHAT DO WE KNOW? A COMPLETE CHANGE. IN
FEELINGS. WHAT DO I MEAN BY THIS? THERE'S NO DISPUTE

THAT UP UNTIL THIS DAY, THE DEFENDANT, HIS WIFE, MS.

: ARDON, AND EVEN HIS DAUGHTER MONICA, THEY CONSIDERED

VANESSA A DAUGHTER. MONICA CONSIDERS HER A STSTER. -

' THEY WERE VERY GOOD TO HER.

UP UNTIL THIS DAY, VANESSA HAD NEVER SAID

'ANYTHING BAD ABOUT THE DEFENDANT, VANESSA'S MOM NEVER

HAD ANY SORT OF CONCERN ABOUT THE DEFENDANT.  AND THE
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FACT THAT EVERYTHING WAS PERFECT BEFORE THIS DAY, AND
THEN SUDDENLY, JUST LIKE THAT, VANESSA COMPLETELY
CHANGES THE WAY SHE FEELS ABOUT THE DEFENDANT,
SUPPORTS WHAT SHE SAID.

HER GODFATHER DID SOMETHING TO HER THAT
WAS SO OUT OF CHARACTER, S0 DIFFERENT,.SO .
UNCOMFORTABLE, 50 ICKY, SO BEYOND THE NORM OF WHAT HE
HAS EVER DONE TO HER, ‘THAT IN A MATTER OF JUST A FEW
HOURS, SHE DOES A COMPLETE TURNAROUND ON THE WAY SHE
FEELS ABOUT HIM. SHE CAN'T EVEN KISS HIM GOODBYE OR
HUG HIM GOODBYE THE LAST TIME SHE. SAW HIM. -

WHAT DO YOU THINK? BECAUSE OF WHAT HE

JUST HAD DONE TO HER. THE MANNER OF VANESSA’S

DISCLOSURE SUPPORTS WHAT SHE SAYS,

IT FURTHER DEMONSTRATES THAT SHE'S TELLING
THE TRUTH. IMMEDIATELY WHEN VANESSA FELT SAFE, SHE
DISCLOSED TO HER MOM THE ABUSE. RIGHT? THE DEFENDANT

AND HIS WIFE, THEY LEAVE IN A HURRY. AND THEN AS SOON

AS THEY LEFT, VANESSA CALLS HER MOM INTO THAT BATHROOM

AND 1IN CONFIDENCE} AWAY FROM THE BABYSITTER, AS SHE'S

~CRYING, SHE TELLS HER MOTHER WHAT:HAPPENED

BECAUSE SHE FEELS SAFE., SHE'S WITH THE
PERSON THAT SHE TRUSTS. AND THAT IS THE FIRST

OPPORTUNITY THAT SHE GETS TO DISCLOSE THIS. THE

‘MANNER OF DISCLOSURE BY VANESSA SUPPORTS WHAT SHE SAID

THE DEFENDANT DID - TO HER

LET'S TALK ABOUT THE CONSISTENCY OF HER

STATEMENTS. WITHIN ABOUT A WEEK VANESSA TELLS THREE
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PEOPLE. WHAT THE DEFENDANT HAD DONE TO HER. HER MOM,
NURSE CRiPE, AND DETECTIVE HERNANDEZ.

AND SHE ALWAYS WAS CONSISTENT ON THREE
ASPECTS. THAT THE TOUCHED DEFENDANT TOUCHED HER
PRIVATE PART., HE BIT HER IN THE PRIVATE PART. AND
THAT HIS ZIPPER HURT HER IN HER PRIVATE AREA. SHE IS
WERE ALWAYS COﬁSISTENT, AND SHE ALWAYS REFERENCED
THESE ANY TIME SHE WAS INTERVIEWED CLOSE IN TIME TO
WHEN THE INCIDENT WAS FRESH IN HER MIND. |

I'M PRETTY ‘SURE THE DEFENSE IS GOING TO

‘BRING UP THE FACT THAT WHEN. SHE MET WITH THE NURSE,

VANESSA TALKED ABOUT HOW SHE SAW THE'DEFENDANT'S
PENIS, PRIVATE PARTS. AND WE'RE GOING TO DISCUSS THAT

IN THE CONTEXT OF THIS NEXT PORTION, WHICH I CALL

_WORDS ‘OF A CHILD,

WE, AS ADULTS, WE CAN EXPLAIN THINGS.

MAYBE SOMETIMES I CAN'T EXPLAIN IT AS GOOD AS I WISH I

COULD,”BUTJWE HAVE WORDS, WE KNOW HOW TO COMMUNICATE.

AND WE AS ADULTS CAN SAY, WELL, YOU KNOW SOMEBODY PUT.

,THEIR FACE ON OUR VAGINA, AND WHEN HE DID THAT, HE DID

THIS WITH HIS LIPS OR HE DID THAT WITH HIS TONGUE. WE

CAN'T GET THAT FROM VANESSA BECAUSE SHE'S SO YOUNG.

AND WHEN SHE DESCRIBES HIS CONDUCT AND SHE
DESCRIBES WHAT SHE SAW(_SHE EXPLAINS I JUST AS YOU
WOULD EXPECT A FIVE-YEAR-OLD TO DO. SHE USED VERY |
BASIC ExPLANATIoms;‘RIGHT? THAT HE TOUCHED HER ON THE
VAGINA. - THAT SHE SAWTTHE'DEEENDANI'S'PENIS'AND IT

LOOKED LIKE A SNAKE. THAT SHE SAW WHITE STUFF COME:
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OUT OF THE DEFENDANT'S PENIS. s

AND YOU SAW HOW SHE USED THOSE DOLLS TO
SIMULATE ORAL SEX. AND YOU SAW THE STRADDLING THAT
SHE USED WITH THOSE DOLLS. WHAT YOU MUST CONSIDER IS

THAT WHAT VANESSA SAID IS THE TYPE OF THING THAT A

. FIVE~YEAR-OLD WOULD NOT KNOW BUT FOR THE FACT THAT SHE

"HAD BEEN EXPOSED TO IT.

SHE USED THE TERM HE BIT ME. THAT'S HER
DESCRIPTION OF THE SENSATION THAT SHE FELT IN- HER

VAGINAL AREA. AND WE KNOW THAT, BASED ON WHAT THE-

- NURSE SAID, THAT THE VAGINAL AREA IS VERY SENSITIVE.

THAT'S HER ABILITY TO COMMUNICATE WHAT SHE FELT THERE.

AND BASED ON WHAT YOU HEARD THE NURSE SAY, CHANCES ARE

‘IT IT WASN'T B BITE. OKAY. TI'M NOT GOING TO .SAY IT

WAS.

BUT THEN -- AND I KEEP ON HITTING THIS

POINT BECAUSE I WANT TO MAKE SURE WE ALL UNDERSTAND

_IT. YOU GOT TO GO BACK TO HOW OLD SHE IS. SHE CAN'T
TALK TO US LIKE SOMEONE WHO IS MORE SEXUALLY

‘SOPHISTICATED. TO HER, THE FEELING THAT SHE FELT, THE

SENSATION, IS A BITE.. AND WHAT'S MORE IMPORTANT IS

.THAT DON'T'LOOK AT THE WORDS THAT SHE USES TO DESCRIBE

THAT PARTICULAR -- THAT PARTICULAR PORTION OF THE
ABUSE. WHAT YOUFVE GOT TO LOOK AT IS WHAT SHE'S
DESCRIBING. THE CONDUCT. .

| IS THAT CONSISTENT WITH THE DEFENDANT
PUTTING HIS MOUTH ON HER VAGINA? WHICH IT IS. .AND I

GO BACK TO THIS.PORTION ABOUT VANESSA SAYING TO THE

Pet. App. N 288
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S.A.R.T,., NURSE -- EXCUSE ME, TO THE FORENSIC NURSE,

-ABOUT SEEING A SNAKE AND WHITE STUFF COMING OUT OF THE

SNAKE. OR OUT OF DEFENDANT'S PRIVATE PARTS. BUT FOR

HER SEEING THAT, SHE WOULDN'T HAVE DISCLOSED IT.

AND YOU HEARD HOW THE NURSE TALKED ABOUT

‘HOW IT'S A VERY OPEN-ENDED INTERVIEW WITH HER. SHE

DOESN'T WANT TO LEAD OR SUGGEST. SHE JUST WANTS TO

'GET VANESSA TO TALK AND HAVE VANESSA ‘TELL HER WHAT

HAPPENED

YOU'RE GOING TO HAVE THE VIDEC BACK THERE.

"THERE IS A VERY IMPORTANT PART FOR YOU TO LOOK AT.

PERHAPS THIS IS GQING TO BE'SUFFICIENT FOR YCQUR

PURPOSES, BUT LET'S LOOK AT THE VIDEO -- NOT THE WHOLE

THING, JUST CERTAIN PORTIONS THAT.I HAVE FOR YQOU TOC

REVIEW.

(A RECORDING WAS PLAYED

IN OPEN COURT.)

MR. SANTISO: WHAT_DOAYOU NDTICE THERE? - NOCTICE

HOW HER VOICE CHANGES? SHE GETS EMBARRASSED. SHE

- TALKS LOWER 'THAN WHEN SHE WAS JUST SPEAKING TO THE

DETECTIVE. HE TOUCHED'ME~HERE. SHE POINTS TO HER

VAGINAL AREA.
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(A RECORDING WAS PLAYED

IN OPEN COURT.)

MR. SANTISO: SO THAT'S FURTHER DESCRIBING WHAT

HAPPENED IN HER WORDS. AS A FIVE-YEAR-OLD.

(A RECORDING WAS PLAYED

~ IN OPEN COURT.)

MR. SANTISO: = AND WHAT'S INTERESTING, AND I

FORGOT TO MENTION IN_THE_PRiOR CLIP, ‘'SHE KNOWS WHAT'S

GOING ON. SHE'S TALKING ABOUT HOW THE'GODMOTHER WENT - |

TO GET CARDS. SHE'S USING THE WORD BROUGHTING. IT

DOESN'T REALLY MATTER WHAT WORDS SHE USED, BUT SHE'S . :{

SHE'S AWARE OF THE:CONVERSATION'THAT CCCURRED THERE.

50 SHE'S A BRIGHT GIRL.

(A RECORDING WAS PLAYED

IN OPEN COURT.)
MR. SANTISO: HERE IS ANOTHER PORTION. .

(A RECORDING WAS PLAYED

IN OPEN COURT.)
MR. SANTISO: THIS PORTION ABOUT PUTTING HIS

ZIP?ER DOWN IS ACTUALLY -- IF YQU THINK ABOUT IT, IT'S

CONSISTENT:WITH“WHAT[SHE TOLD THE NURSE. LQOK} DO YOU
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THINK HE WAS.PUTTTNG HIS.ZIPPER.DOWN FOR ANY OTHER

REASON THAN TO EXPOSE'HiS PENIS? THINK ABOUT IT. SO

THIS PORTION ACTUALLY IS5 CONSISTENT WITH WHAT SHE TOLD

THE NURSE.

(A RECORDING WAS PLAYED

IN OPEN COURT.)

MR. SANTISO: SHE KNOWS THAT EVERYTHING IS COOL

WHEN' HER MADRINA GETS BACK. FIVE MINUTES IS A LONG

TIME. BECAUSE I KNOW THE DEFENDANT'S GOING TO BE

LIKE, WELL, SHE WAS ONLY GONE FOR FIVE MINUTES. OKAY..

THIS STUFF TAKES LIKES THIRTY SECONDS. SO TIME IS NOT

* A FACTOR HERE. OPPORTUNITY IS NOT A FACTOR.

(A RECORDING WAS PLAYED

IN OPEN COURT.)

MR. SANTISO: S0 IHAT'S THE CONDUCT. =~ YOU NEED
TO RELY ON_WHAT WAS.GOING ON AS FAR AS THE STATEMENT
VANESSA MADE AT THIS TIME. NOT WHAT SHE SAID HERE,
THE LAW SAYS YOU CAN CONSIDER THAT AS EVIDENCE. .THE
MOM -- WHAT SHE SAID TO THE MOM, TO THE NURSE, AND TO
THE DETECTIVE. THIS IS WHAT YOU HAVE TO BASE YOUR
VERDICT ON. N _

S0 WHAT IS THE LAW? THERE'S TWO DIFFERENT

CHARGES THAT WE'RE DEALING WITH LETTER. THE FIRST ONE

IS ORAL COPULATION OF A CHILD UNDER TEN YEARS OLD, AND
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THE SECOND ONE IS LEWD ACT ON A CHILD.
AS FAR AS ORAL COPULATION WITH A CHILD TEN

OR.YOUNGER} VERY SIMPLE. MUST.EE PROVEN THAT THERE

WAS ORAL COPULATICN. WE USE.THIS TERM ORAL COPULATION

WITH VANESSA. BUT LEGALLY, WE MAY HAVE DIFFERENT --

'WE MAY HAVE OUR DIFFERENT OPINIONS AS TO WHAT IT IS.

BUT LEGALLY, THAT'S WHAT YOU HAVE TO BASE YQOUR VERDICT

ON, WHAT THE LAW SAYS.

| WHAT IS ORAL COPULATION? AND IT'S
ACTUALLY REALLY INTERESTING WHAT THE LAW SAYS. )
BECAUSE IT'S ANY CONTACT. ANY CONTACT, NO MATTER HOW
SLIGHT, BETWEEN THE DEFENDANT'S MOUTH AND VANESSA'S
VAGINA. IT COULD HAVE JUST BEEN A LITTLE BIT BETWEEN
ANY PART OF HIS MOUTH AND HER VAGINA. BUT THAT'S -
ENOUGH. AND JUST IN CASE, PENETRATION IS NOT
REQUIRED.'.OKAY._ SO WE KNOW WHAT ORAL COPULATION IS,
WE HEARD VANESSA TALK ABOUT HOW HE MOVED HER UNDERWEAR
TO THE SIDE. | o |

SECOND. VANESSA WAS TEN OR UNDER. NO
ISSUE WITH THAT. THIRD ELEMENT, THE DEFENDANT WAS AT
LEAST EIGHTEEN YEARS OLD. 'HE WAS BORN IN 1966. THIS
IS OBVIOUSLY NOT AN ISSUE. | |

I WANT TO TALK ABOUT INTENT, JUST A -
MOMENT. YOU'RE GOING TO NOTICE THAT THIS DOESN'T
REQUIRE ANY SORT OF WRONGFUL INTENT IN KIS MIND WHEN
HE'S DOING IT. WHICH I BELIEVE IT WILL MAKE SENSE IN
JUST A MOMENT. |

' THE NEXT CHARGE, COUNT TWO, IS LEWD ACT ON

Pet. App. N 292
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A CHILD. WHAT IS A LEWD ACT ON A CHILD? IT MUST BE

PROVEN THAT THE DEFENDANT TOUCHED A CHILD OVER OR

UNDER THE CLOTHING. OKAY. YOU AS THE JURY, IF YOU

.THINK THERE WAS AN ISSUE AS TO OVER OR UNDER, THAT'S

WITHIN YOUR PROVINCE. BUT FOR PURPOSES OF A 288, IT

DOESN'T MATTER. _

IT HAS TO BE DONE WITH SOME SORT OF
WRONGFUL PORPOSE. BASICALLY, IN A VERY SIMPLIFIED
MANNER, THIS JUST MEANS WITH A SEXUAL DESIRE, FOR
PURPOSE OF AROUSAL. HE'S NOT THERE DOING THAT STUFF
FOR ANY OTHER OTHER REASON THAN TO BE AROUSED BY IT.

| I DON'T BELIEVE INTENT IS GOING TO BE AN

ISSUE. BUT IF THE DEFENSE MAKES AN ISSUE ABOUT THAT,
I WILL TALK TO YOU ABOUT IT WHEN I HAVE A CHANCE TO
ADDRESS YOU A SECOND TIME.

AND LAST ELEMENT, VANESSA WAS UNDER
FOURTEEN. THAT'S NOT AN ISSUE. |

NOW, I TOLD YOU ABOUT HOW ON THE ORAL"

COPULATION, YOU DON'T NEED INTENT. YOU DON'T NEED TO

DO THE ACT OF ORAL COPULATION ON A CHILD UNDER TEN FOR:

L WRONG REASON, FOR A SEXUAL REASON. FOR ANY REASON,
REALLY. THE ACT ITSELF IS WHAT_SATISFIES THE CHARGE.
BUT OPPOSED TO A 288, WITH LEWD ACT ON A

CHILD, YOU NEED THAT WRONGFUL MINDSET IN A ‘PERSON'S

MIND DOING IT. BUT LIKE I SAID, I DON'T THINK INTENT °

IS GOING TO BE ARGUED BY THE DEFENSE. IF THEY DO,

I'LZ COME BACK. I JUST DON'T WANT TO WASTE-A‘LOT{OF

TIME ON IT. Y¥YOQU DECIDE. YOU AS A JURY DECIDE THE
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CONDUCT WHICH YOU WILL BASE YOUR CONVICTION ON.

| SO WHAT DO I MEAN BY THAT? YOU HAVE COUNT
ONE, WHICH IS ORAL COPULATION. COUNT TWO, WHICH DEALS
WITH LEWD ACT. WE HEARD ABOUT SEVERAL LEWD ACTS,

RIGHT? WE HEARD ARQOUT HIM RUBRBING HIS PENIS ON HER,

 WE HEARD ABOUT HIM TOUCHING HER VAGINA, AND WHAT THE .

LAW SAYS IS THIS. _
LET'S SAY YOU'RE BACK THERE IN THAT JURY

ROOM. AND YOU DELIBERATE AND YOU START LIKE THIS.

ALL RIGHT, EVERYBODY, LET'S JUST FOCUS ON WHAT SHE

FIRST SAID. THE PORTION ABOUT HOW HE TOUCHED HER.

LET'S TALK ABOUT IT. YOU GUYS CONVERSE AMONG

YOURSELVES, EVERYBODY IS IN AGREEMENT. TIT HAPPENED.

YOU EELIEVE VANESSA. AND'THEY SAY WHO THINXS THAT

HE'S GUILTY OF IT? .ALL'RAISE YOUR HAND. BOOM.
YOU'RE DONE.

ALL TWELVE OF YOU HAVE AGREED THAT THAT

‘PARTICULAR ACT WAS COMMITTED THAT'S AN ENOUGH FOR A

CONVICTION CF A LEWD ACT

LET'S SAY YOU START SOMEONE SOMEWHERE ELSE
FIRST. THE PORTION ABOUT RUBBING HIS PENIS ON HER.
YOU WANT TO'START.THERE.T YOU TALK_AEOUT IT,

DELIBERATE, YCU TAKE A VOTE, WHO THINKS HE'S GUILTY OF

- RUBBING HIS PENIS-ON:‘HERr AND ALL ‘TWELVE OF YOU RAISE

YOUR HAND. YOU'RE DONE. . THAT'S A CONVICTION FOR A -

LEWD ACT.

SO EVEN THOUGH YOU HAVE SEVERAL LEWD ACTS,

YOU JUST ALL HAVE TO AGREE WHICH ONE. MY POSITION,
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BASED ON THE EVIDENCE, IS THAT YOU WILL ALL AGREE THAT

THERE WAS MORE THAN ONE; RIGHT? BUT ULTIMATELY THAT'S

FOR YOU TO DECIDE., I CAN JUST GUIDE YOU.THROUGH; BUT

YOU HAVE TO MAKE THAT DECISION. SO THAT TALKS ABOUT

UNANIMITY. YOU .ALL HAVE TO AGREE ON THE SAME ACT WHEN

YOU HAVE MORE THAN ONE.

I WANT TO TOUCH Oﬁ.SOMETHING'THATHTHE
JUDGE WAS TALKING ABOUT. 1IN THIS CASE, WE HAVE WHATfS
KNOWN AS LESSER—INCLUDED OFFENSES. AND REALLY,‘FOﬂﬁ

YOUR PURPOSE, THOSE DON'T REALLY APPLY HERE. BECAUSE

THE POSITION OF THE DEFENSE, AT LEAST AS I FORESEE IT,

IS THAT THIS DIDN'T EVEN HAPPEN IN THE FIRST PLACE. -

ALL RIGHT? |
AND I ALSO BRING UP THIS.POiNT BECAUSE T

DON'T WANT YOU TO JUST COMPROMISE BACK THERE. I WANT

YOU TO HOLD HIM ACCOUNTABLE FOR EVERYTHING HE DID TO.

VANESSA AND MAKE SURE HE'S FOUND RESPONSIBLE FOR WHAT

HE DID. NOT SOMETHING LESSER. |
" u. LE: OBJECTION. IMPROPER ARGUMENT.
_THE COURT: OBJECTION IS OVERRULED.
MR. SANTISO: YOU HOLD HIM RESPONSIBLE FOR HIS
CONDUCT. | e
| LET ME TALK ABOUT THE ORAL COPULATION.FOB
A MOMENT. LET'S SAY YOU ARE DELIBERATING ON THE ORAL

COPULATION AND YOU ALL AGREE THAT IT"'S BEEN FOUND

_ BEYOND A REASONABLE DOUBT. OKAY. THAT HE'S GUILTY OF

IT.

WHEN YOU DELIBERATE ON THE LEWD ACTS, DO
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ﬁOT CONSIDER THE ORAL.COPULATION.AS PART OF THE --
EXCUSE.ME. .AS THE BASIS OF YOUR VERDICT ON COUNT TWO.
I HOPE THAT MAKES SENSE.  BECAUSE TﬂE'REASON WHY I SAY
THAT IS5 THIS. LETfS SAY YOU BELIEVE THAT,-OKAY; WELL,;
YOU HAVE A COdPLEIHOLDOUTS BACK THERE WHO SAY I DON‘T
THINK THERE”S_BEEN ORAL COPULA&ION THERE. AND'YOU
DECIDE TO ACQUIT ON THE FIRST COUNT. THEN ON THE

SECOND COUNT, I WANT YOU TO USE THAT CONDUCT AS A

~POTENTIAL BASIS FOR YOUR CONVICTION. SO THAT ADDS

ANOTHER ACT THAT YOU CAN USE TO CONVICT HIM ON THE

- LEWD ACT.

I SUBMIT TO YOU THE EVIDENCE IS SUFFICIENT
FOR THE FIRST COUNT, BASED ON WHAT VANESSA SAID IN
THAT VIDEOTAPED INTERVIEW AND HOW. SHE MOVED THE
UNDERWEAR TO THE SIDE.

ONE THING I FORGOT TO MENTION BEFORE IS

VANESSA CORRECTED THE DETECTIVE SEVERAL TIMES IN THE

 INTERVIEW AS TO CERTAIN THINGS THAT HAPPENED. . BECAUSE

THE DETECTIVE WAS, WELL, WAS IT LIKE THIS, AND SHE WAS.

'LIKE NO, IT WAS LIKE THIS. OKAY. SHE GUIDED THAT

INTERVIEW.

LET'S TALK ABOUT THE DEFENSE. THE ONLY

THING I WANT TO MENTION IS MS. ARDON. AND WHEN MS,

ARDON, WE LEARNED TODAY, WHEN MS. ARDON SPOKE TO THE

DEFENSE INVESTIGATOR BACK ON JULY, 2013, SHE

ABSOLUTELY MISREPRESENTED WHO WAS AT THAT HOUSE. SHE

'TOLD.THAT INVESTIGATOR_THAT.MONICA-WAS STILL’THERE;

WELL, WE KNOW SHE WASN'T. BECAUSE THERE
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WAS NO OTHER EVIDENCE SUPPORTING THAT. T MEAN SHE
COMES IN AND SHE SAYS THAT NOBODY WAS THERE. I MEBN
SHE'S GOT TO BE CONSISTENT WITH MONICA, AND EVERY
OTHER PIECE OF EVIDENCE WE HAVE RELATED TO WHO WAS AT
THE HOUSE. |

AND ‘I DON'T THINK AS A WIFE, AS SOMEONE
WHO CLERRLY LOVES HER HUSBAND, YOU SHOULD HOLD IT
AGAINST HER BECAUSE SHE'S TRYING TO PROTECT HIM, BUT
YOU DON'T HAVE TO ACCEPT HER TESTIMONY.

LET'S TALK ABOUT THE DEFENDANT. BEFORE WE
TALK ABOUT SPECIFIC PORTIONS OF HIS TESTIMONY, I WANT
TO MENTION ONE THING. YOU HEARD ME ASK HIM SOME
QUESTIONS ABOUT SOME THINGS_THAT HAPPENED:INVOLVINGE'
THE POLICE BACK IN 2001. B

T WASN'T SEEKING TO USE THAT EVIDENCE TO
SHOW THAT, OKAY, WELL, HE HAD SOME POLICE CONTACTS
SOMETIME AGO SO SOMEHOW HE'S GUILTY OF WHAT HE DID

HERE. ABSOLUTELY NOT. THAT WCULD BE A LUDICROUS

‘ARGUMENT.

BUT WHAT I REALLY CARE ABOUT, WHAT YOU SAW
IN THAT EXCHANGE WITH THE PRIOR PbLICE:CONTACTS, Is
WHEN HE WAS ON DIRECT EXAMINATION, HE TRIED TO PORTRAY
HIMSELF TO BE ONE TYPE OF PERSON. BECAUSE HE TOLD
YOU, WELL, THIS IS MY FIRST INTERVIEW WITH A POLICE

OFFICER,- I WAS SCARED. AND THEN HE ALSO TRIED TO

STATE THAT THE ONLY OTHER TIME ﬂE HAD BEEN EXPCSED ‘TO
" THE POLICE WAS DURING A TRAFFIC STOP. OKAY., THAT

WASN'T THE TRUTH.
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AND WE ONLY KNOW ABOUT THE POLICE CONTACT

' BEFORE BECAUSE I HAD TO ASK HIM ABOUT IT. I MEAN.I

THINK I WAS EXPECTING HIM TO BE HONEST ABOUT IT, BUT
IT CAME OUT OF HIS MOUTH. BECAUSE HE WAS TRYING TO
PASS HIMSELF OFF AS BEING A CERTAIN TYPE OF PERSON.
THOSE CONTACTS ARE NOT WHAT MAKES HIM LESS CREDIBLE.
WHAT MAKES HIM LESS CREDIBLE IS HIS INABILITY TO TELL
YOU ABOUT IT. I MEAN THAT'S SUCH A TRIVIAL THING.
2001. N |

BUT HE'S TRYING TO MAKE HIMSELF SEEM LIKE

A DIFFERENT PERSON OR TRYING -- OR JUST BASICALLY

- LYING ABOUT SOMETHING SO DUMB. - WHAT MAKES YOU THINK

HE'S NOT GOING TO MISREPRESENT THE REST OF HIS

TESTIMONY?

SO WHAT DO WE KNOW -ABQOUT THE DEFENDANT°

WE KNOW THAT HE FELT EROTIC TOWARDS VANESSA ON THE DAY
. OF THE INCIDENT. WHEN WE-TALKED ABOUT THIS, I WENT

‘THROUGH IT WITH HIM. GAVE HIM AN OPPORTUNITY TO

EXPLAIN HIMSELF. OKAY. - THESE ARE THE PORTIONS, AS
FAR AS WHEN HE SAID THAT HE FOUND ‘BER EROTIC THE
PORTION OF THE VIDEO

WHAT DID HE SAY? 1 HOPE YOU CAN SER THAT.

THE DETECTIVE IS ASKING HER HOW :SHE WAS DRESSED, WAS

'SHEuWEARINGlPANTS,

THE DEFENDANT: YEAH, SHE HAD A DRESS.
HERNANDEZ: I ASKED HER IF SHE WAS WEARING
PANTs-oR'A DRESS AND SHE TOLD ME THAT A DRESS, AND

THAT IT WAS UP. DOES THAT SEEM LIKE SOMETHING
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EROTICALLY TO YOQU?

_"THE DEFENDANT: YEAH, MAYBE EROTIC.

BUT AT THAT POINT -~ SO HE FOUND HIMSELF
TO BE ERQTIC BECAUSE OF HER. . |

WﬁAT ELSE DO WE KNOW? THAT HE ACTED CN

IMPULSE. I ASKED HIM ABOUT IT. HERE THIS IS THE

PORTION OF THE TRAﬁSCRIPT THAT HE TALKS ABQUT IT. AS

WELL AS THE VIDEO. AND HE SAYS -~ THE DETECTIVE IS
QUESTIONING.
SHE ATTRACTED YOU SEXUALLY, BUT WHAT

HAPPENED DIFFERENT THAT DAY THAT YOU HAVE NEVER DONE

" IT BEFORE? THAT'S WHAT I WANT ‘TO KNOW.

DEFENDANT: IT WAS A ~- LIKE JUST AN
IMPULSE. |
| HERNANDEZ: AN IMPULSE?
DEFENDANT : ‘YES. BUT NOT -- _
SO THESE ARE HIS WORDS. WE KNOW WHEN HE

BRINGS UP IMPULSE THE SECOND TIME. THIS IS A PORTION

OF THE TRANSCRIPT THAT I ASKED HIM ABOUT. 1IN THE

VIDEOC. -
o - HERNANDEZ: WHEN YOU SAW HER WITH HER
DRESS UP HIGH LIKE THAT, WHAT DID YOU FEEL? SOMETHING
EROTIC? . '
DEFENDANT: LIKE A --
‘THE COURT: SLOW DOWN.
MR, SANTiSOf' IfM.SORRY.g |
LIKE A -- I MEAN I JUST SAW HER LIKE A

GIRL, "YOU KNOW. BUT I NEVER -- I HAD NEVER DONE IT
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BEFORE NOR AM I GOING TO DO IT. JUST LIKE AN IMPULSE,

HERNANDEZ SAYS AT THAT -- BUT AT THAT VERY
MOMENT YOU DIDN'T SEE HER AS A GIRL.

| DEFENDANT: AN IMPULSE. LIKE THAT.

'ALL RIGHT. SO HE TELLS THAT TO THE
DETECTIVE. YOU CAN CONSIDER THOSE PORTIONS OF HIS
INTERVIEW WEEN YOU'RE EVALUATING HIS CREDIBILITY.

NOW, THERE WAS TWO VERY CONCERNING THINGS
THAT HE TESTIFIED TO IN KIS TESTIMONY. | |

| ' SIR, DID YOU HAVE VANESSA ON YOUR LAP AT
ANY POINT IN TIME WEEN BLANCA WASN'T THERE?. |
NO. | B |
OKAY. WELL, HOW ABOUT WHAT DID HE SAY -
DURING THE INTERVIEW? YES. I - LIKE'I.SAID, I PUT
HER ON MY LAP. BUT IT'S NOT LIKE I TOUCHED HER.
| " THIS STATEMENT IS HUGE. YOU KNOW WHAT?
BECAUSE THEN I ASKED HIM, WELL, YOU TOLD THAT TO THE

DETECTIVE. HOW COME NOW YOU'RE SAYING YOU DIDN'T?

AND THAT'S WHEN HE SAID, OH, WELL, I WAS JUST TICKLING.

HER.
WELL, THEN COME HOW COME HE HAD STATED

THAT BEFORE WHEN I ASKED HIM? WHEY COULDN'T HE JUST BE

HONEST BEFORE? WELL, HE COULDN'T, BECAUSE HE WAS

TRYING TO 'BE DISHONEST, UNTIL HE WAS CONFRONTED WITH
THAT STATEMENT. DISHONEST ABOUT A CRUCIAL ISSUE.

WE'RE GOING TO TIE THAT PARTICULAR PART

ABOUT HIS DISHONESTY'WITH ANOTHER JURY INSTRUCTION TN

JUST A MOMENT. AND THIS TICKLING THING ACTUALLY
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BRINGS UP A SEPARATE POINT. HE TALKED ABOUT HCW THERE'

HAD BEEN ‘OTHER TIMES, I THINK IT WAS HIM OR MS. ARDON

TALKED ABOUT OTHER ‘TIMES HE HAD TICKLED HER AND THERE
WAS NEVER A PROBLEM WITH IT.
80 I DON'T GET -- IT JUST SHOWS YOU HE'S

BEING DISINGENUOUS WITH YOU WHEN HE DENIED HAVING HER

. ON HIS LAP. IF YOU WANT, THOSE ARE THE PORTIONS OF

THE TRANSCRIPT IN THE VIDEO AS TO WHERE HE MAKES THAT
STATEME&T. |
. . HOW.ABOUT A KiSS ON VAﬁESSA'S UNDERWEAR?
OKAY. HE GOT CAUGHT'UP HERE. i.HE'.C.LARIFIED TﬁiS |
PORTiON-FOR THE DETECTIVE. I ASKED HIM, SIR, DID_YOU
KISS VANESSA ON.THE OUTSIDE OF THE'UNDERWEAR? AND
WITH WHAT WAS HIS RESPONSEé ‘NO.

BUT WE KNOW THIS WASN'T TRUE. BECAUSE

WHY? BECAUSE IN THE INTERVIEW, HERNANDEZ SAYS A KISS .

DOWN THERE. IS THAT WHY YOU THINK -~ SHE HAS YOUR
SALIVA IN HER VAGINA? _ i
. DEFENDANT: OR THEN -~ BUT NOT INSIDE HER..
HER -~ HER -- HER PART. THE GIRL. | | -
)  HERNANDEZ: WITH THE TONGUE? _
DEFENDANT: ONLY HER PANTS. OVER HER
PANTY -- HER -= B |
U THIS IS HIM CLARIFYINGEEORHTHE DETECTIVE
WHAT HE HAD DONE. ONCE AGAIN, DISHONEST ABOUT A
CRUCIAL ISSUE. IF YOU LIKE, THOSE ARE THE PORTIONS OF
THE TRANSCRIPT AND THE VIDEO. DELIBERATE LIE. THERE

IS A PORTION IN:THE INSTRUCTION. IT WAS TOWARDS THE
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BEGINNING OF WHAT WAS THE JUDGE WAS TELLING . YOU ABOUT,
THAT DISCUSSES ABOUT IF YOU FIND THAT A WITNESS
DELIBERATELY LIED ABOUT SOMETHING, AND IF YOU FIND

THAT THE DEFENDANT DELIBERATELY LIED ABOUT SOMETHING

SIGNIFICANT -- WHICH WHAT WE JUST WENT THROUGH

SUPPORTS THIS. SOMETHING SIGNIFICANT. SOMETHING

CRUCIAL. SOMETHING IMPORTANT; RIGHT? ~THEN YOU SHOULD
CONSIDER NOT BELIEVING ANYTHING THAT THAT PERSON SAYS.
| 'THISIIS-WHAT_THE LAW SAYS. YOU THINK HE
LIED ABOUT SOMETHING SIGNIFICANT? THAT DESTROYS HIS
BELIEVABILITY ABOUT ANYTHING ELSE HE SAID.
SO I HAVE ONE MORE SLIDE. BEFORE T
DISCUSS THAT SLIDE I WANT TO MENTION SOMETHING. IF

YOU BELIEVE VANESSA, YOU'RE DONE. YOU CAN CONVICT.

- BUT IF FOR SOME REASON YQU WANT MORE, THEN YOU NEED TO

WATCH THE DEFENDANT'S INTERVIEW. ALL RIGHT? © AND

YOU'RE GOING TO SEE IN THAT INTERVIEW HOW WHEN HE WAS

'INITIALLY CONFRONTED WITH THESE ALLEGATIONS, HE DIDNJT

DENY IT. | |

" AND YOU JUST HEARD THE JUDGE READ A VERY
IMPORTANT INSTRUCTION ABOUT THAT. BECAUSE THINK_ABQUT
IT. MOST REASONABLE PEOPLE, WHEN THEY HEAR THAT THEY
TOUCHED A LITTLE GIRL'S VAGINA OR RUBBED THEIR PENIS
oN’HﬁR VAGINA, OR PUT THEIR MOUTH ON HER-VAGINA, ARE

GOING TO BE SO SHOCKED BY WHAT THEY HEAR THAT YOU

' WOULD EXPECT SOME REACTION TO IT. SOME FACIAL

'GESTURE; SCME VERBAL DENIAL.

BUT THERE WASN'T, HERE. AND THERE IS A
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SPECIFIC.INSTRUCTION THAT YOU CAN USE RELATED TO THAT.
IN HIM NOT DENYING THAT. .AND THAT'S AT.THE VERY
BEGINNING OF THE INTERVIEW. OKAY? BECAUSE I KNOW THE
DEFENSE IS GOING TC SPEND THEIR ARGUMENT ON DETECTIVE
HERNANDEZ. BUT THIS IS THE BEGINNING OF.THE _
INTERVIEW,'AS SOON AS SHE'S DONE READING THE MIRANDA
RIGHTS. | | | | |
ALSO, IN THE‘INTERVIEW, YOU GOT TO

CONSIDER HOW HE FOUND VANESSA EROTIC, HOW HE ACTED ON

AN IMPULSE,_HE KISSED HER IN THE UNDERWEAR. ALL THIS

INFORMATION SUPPORTS WHAT VANESSA SAID THE DEFENDANT

DID TO HER.

IN ADDITION TO WHAT'S IN THAT VIDEO, YOU:
WILL WANT TO CONSIDER;, IF YOU WANT TO CONSIDER MORE,

THEN DISCUSS WHAT HE SAID TO YOU IN COURT. HOW HE

" ATTEMPTED TO MISREPRESENT HIMSELF. HOW HE DENIED

HAVING VANESSZA ON HIS LAP, AND ONLY ADMITTED TO IT
AFTER HE WAS CONFRONTED WITH THE INTERVIEW. AND THEN

HE TRIED TC DOWNPLAY IT BY SAYING, WELL,.I WAS- JUST

" TICKLING HER.

| ALSO CONSIDER HOW HE DENIED KISSING HER
OVER THE UNDERWEAR, ONLY -- YES, HE DENIED KISSING HER

ON HER UNDERWEARy WHICH IS HIS STATEMENT AS FAR AS

WHAT HE TOLD THE DETECTIVE WHAT HE SAYS'IN-HIS
'TESTIMONY FURTHER SUPPORTS ‘WHAT VANESSA SATD HE DID.

S IT CAN ALSO FORM THE BASIS OF YOUR CONVICTION.

SOMETIMES YOU GOT TO READ BETWEEN THE

“LINES; RIGHT? AND THAT'S WHY I TALK ABOUT FORGIVENESS
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VERSUS APOLOGY. HE TOLD US THAT HE CALLED HIS
COMPADRE PEDRO, VANESSA'S FATHER, RIGHT? = TO ASK FOR
FORGIVENESS .

'AND WHEN MR. LE ASKED THE DEFENDANT WHY HE

CALLED TO ASK FOR FORGIVENESS, THE DEFENDANT'S

- RESPONSE WAS BECAUSE OF THE SPECULATION SURROUNDING

THE ABUSE. BUT WHAT DOESN'T MAKE SENSE ABOUT WHAT THE

DEFENDANT SAID IS THAT YOU DON'T ASK FOR FORGIVENESS -

- 'UNLESS YOU'VE DONE SOMETHING WRONG - XOU APOLOGIZE,

YOU SAY SORRY TO SOMECNE’ WHO MAY BE 'GOING THROUGH

SOMETHING OR FOR WHAT SOMEONE MAY BE DEALING WITH AS A

RESULT OF SPECULATION.
_ YOU ONLY ASK FOR FORGIVENESS FROM YOQUR
FRIEND, TO THE MAN THAT HAS TRUSTED YOU WITH HIS

DAUGHTER, BECAUSE YOU HAVE DONE. SOMETHING SO SERIOUS;U:

SO SIGNIFICANT THAT YOU VIOLATED THAT TRUST.

MR. LE, I'M ASSUMING, IS GOING TO MAKE A

CLOSING ARGUMENT. TI'LL HAVE A CHANCE TO ADDRESS YOU . -

ONCE HE'S DONE. I WILL BE BRIEF IN MY SECOND -

ARGUMENT. JUST TO PERHAPS TALK ABOUT SOME THINGS THAT

MR. LE BRINGS UP IN HIS CLOSING STATEMENT.
BUT I'M CONFIDENT THAT ONCE YOU CONSIDER

ALL THE EVIDENCE AND YOU DISCUSS IT WITH THE JURORS

- YOU'RE GOING T0 FIND ‘HIM GUILTY oF WHAT HE DID TO

VANESSA. THANK YOU.
THE COURT: THANK YOU, MR. SANTISO

LADIES AND GENTLEMEN, WE'RE GOING TO TAKE

OUR AFTERNOON.RECESS AT THIS TIME. PLEASE REMEMBER
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THE ADMONITION NOT TO DISCUSS THIS MATTER AMONG
YOURSELVES OR WITH ANYONE ELSE OR FORM OR EXPRESS AN
OPINION ON IT UNTIL THE CASE IS SUBMITTED TO YQU.

TAKE A FIFTEEN-MINUTE RECESS.  AND BUZZ US

WHEN YOU'RE BACK THERE IN THE JURY ROOM.

- (THE FOLLOWING PROCEEDINGS WERE HELD

AT THE BENCH:)

MR. LE: YOUR HONOR, AT SOME POINT ARE YOU GOING .

.TO TALK TO PROSPECTIVE JUROR NUMBER 17?

THE COURT: I WAS GOING TO DO IT BEFORE THE
INSTRUCTIONS, AND I DIDN'T. AND THEN ONCE I STARTED
THE INSTRUCTIONS, I WAS GOING TO ASK YOU BEFORE HIS
OPENING, AND THEN I WAS GOING TO LET YOU GUYS DO YOUR
ARGUMENTS. BUT I WAS GOING TO ASK YOU IF YOU WANT ME _
0. B '

I HAD TOLD YOU ON FRIDAY THAT I WOULD
FIRST SEEK YOUR INPUT AS TO WHETHER IT'S SOMETHING YOU
STILL WANT ME TO .DO. SO I TOLD YOU YOU COULD THINK |

ABOUT IT OVER THE.WEEKEND. IF YOU WANT TO CONTINUE TO

.THINK ABOUT.IT, YQOU CAN CONTINUE TO THINK ABOUT IT,

BUT AT SOME POINT YOU NEED TO LET ME KNOW. |
MR. LE: I'LL CONTINUE TO THINK ABOUT IT OVER'

THE BREAK. THANK YOU

(RECESS..)
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(THE FOLLOWING PROCEEDINGS WERE HELD
IN OPEN COURT IN THE PRESENCE AND

HEARING OF THE JURY:)

THE COURT: THE RECORb WILL REFLECT THE JURORS

. AND ALTERNATE JURORS ARE PRESENT. MR, LE, AT THIS

TIME IF YOU WOQLD LIKE TO MAKE CLOSING ARGUMENT.
MR. LE: YES, YQUR HONOR. THANK YOU. |

YQOUR HONOR,ICOUNSEL, LADIES AND GENTLEMEN

OF THE JURY, THIS IS THE LAST TIME THAT I'M GOING TO

GET AN OPPORTUNITY TO TALK TC ALL OF YOU ABOUT THIS

CASE. OKAY.

WHAT ARE YOU ALL HERE TO DECIDE? SIMPLE.

QUESTION, OKAY. YOU ARE HERE TO DECIDE WHETHER OR

NOT THE DISTRICT ATTORNEY'S OFFICE HAS PROVEN THEIR -

CASE BEYOND A REASONABLE DOUBT. THAT IS WHAT YOU ARE

HERE TO DECIDE.

WHAT ARE YOU NOT HERE TO DECIDE? 'YOU'RE

~NOT HERE TO DECIDE WHETHER OR NOT YOU LIKE:VANESSE.

YOU'RE NOT HERE TO DECIDE WHETHER OR NOT YOU THINK

_VANESSA IS CUTE, WHETHER OR NOT YOU BELIEVE SHE'S AN

ADORABLE LITTLE GIRL.

PEOPLEVS'EXHIBIT NUMBER 1, THE PICTURE OF

VANESSA, DOESN'T REFLECT HOW ADORABLE SHE- IS. SHE'S

MUCH MORE ADORABLE IN PERSON. OKAY. YOU ARE NOT HERE

'ALSO 'TO DECIDE WHETHER OR NOT YOU LIKE CHILDREN OR -

WHETHER OR NQT YOQU WANT TO.PUNiSH PEOPLE WHO ABUSE -

CHILDREN. YOU ARE HERE TO DECIDE WHETHER OR NOT YOU
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BELIEVE MR. SANTISO HAS PROVEN THE DISTRICT ATTORNEY'S
CASE BEYOND A REASONABLE DOUBT.

NOW, WHEN YOU GO BACK INTO THAT JURY
DELIBERATION ROOM, THE FIRST THING THAT I ASK YOU TO
DO IS APPLY THE PRESUMPTION OF INNOCENCE. AND THE
PRESUMPTION OF INNOCENCE, WHAT DOES THAT MEAN IN THIS
CASE? THAT MEANS THAT WHEN YOU WALK BACK INTO THAT
JURY DELIBERATION, YOU ARE TO SAY TO YOURSELF THAT MR,
ORELLANA DID NOT DO WHAT HE IS ACCUSED OF DOING BY
VANESSA. ~ AND THEN YOU ASK YOURSELF HAS THE
PROSECUTION PROVEN THEIR CASE BEYOND A REASONABLE

DOUBT? HAVE THEY PROVED THE.FACTS OF THE CASE WITH

SUCH STRONG, COMPELLING, RELIABLE, CONSISTENT EVIDENCE

THAT IT LEAVES YOU WITH AN ABIDING CONVICTION OF THE
CHARGES AGAINST MR. ORELLANA.

OKAY. NOW, THAT'S THE DEFINITION OF
BEYOND A REASONABLE DOUBT. HER HONOR HAD INDICATED TO
YOU THAT AN ABIDING CONVICTION IS SOMETHING THAT THE
THAT IS A LASTING CERTAINTY. ~SOMETHING IS MORE THAN
JUST THEORY, | | | .

WHEN YOU LOOK BACK AND YOU REFLECT BACK ON

TH-E EVIDENCE THAT WAS PRESENTED IN THIS CASE,. WOULD

YOU BE CONFIDENT IN YOUR DECISION OR WILL YOU HAVE
SOME DOUBT AS TO YOUR DECISION? THAT IS WHAT AN
ABIDING CONVICTION MEANS.

SO LET'S LOOK ‘AT THE EVIDENCE. LET'S TALK [

ABOUT THE TESTIMONY OF VANESSA 'NOW, VANESSA WAS E‘IVE

'YEARS OLD AT THE TIME THAT THESE ACCUSATIONS WERE
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MADE. NOW; CAN A FIVE-YEAR-OLD TELL THE TRUTH?

ABSOLUTELY. I WOULD INSULT YOUR INTELLIGENCE IF I

TOLD YOU NO.
| BUT CAN A FIVE-YEAR-OLD ALSO MAKE UP |

THINGS AND FANTASIZE? ABSOLUTELY. DON'T TAKE MY WORD
FOR IT. REMEMBER WHAT HAPPENED ON THIS WITNESS STAND.
VANESSA, SHE TOLD YOU, SHE TOLD THE TRUTH WHEN SHE
TOLD YOU THE DAY THAT SHE TESTIFIED. WHAT DAY WAS IT?
JANUARY 28. THAT WAS THE TRUTH THAT SHE TOLD YOU. |

| BUT DID SHE ALSO FANTASIZE? ABSOLUTELY.
WHAT DID SHE FANTASIZE ABOUT? SHE ALSO TOLD YOU Tﬂnf

ON JANUARY 17TH, SHE HUNG OUT AND SAW MONICA; ‘NOT

ONLY DID SHE HANG OUT WITH MONICA, MONICA BOUGHT HER
_ CANDY. AND MONICA DIDN'T BUY HER ANYTHING ELSE

”BECAUSE SHE HAD NO MORE MCNEY.

| WE KNOW THAT THAT'S THE PRODUCT OF’HER_:‘
IMAGINATION AND HER FANTASY. I DIDN'T TELL HER THOSE.
SPECTFIC THINGS. I DIDN'T LEAD HER TO SAY THOSE o
THINGS. SHE VOLUNTEERED THOSE THINGS HERSELF.
BECAUSE THAT'S WHAT CHILDREN ARE CAPABLE.

OF DOING. NOT ONLY ARE THEY CAPABLE OF TELLING THE

TRUTH, BUT THEY ARE ALSO CAPABLE OF FANTASY AND MAKING |

UP THINGS AS WELL. AND THAT'S WHAT VANESSA DID IN
THIS CASE. ' ' '
'NOW, MR. SANTISO IS RIGHT, YOU CAN'T —-

YOU CAN HAVE A FACT PROVEN BY ONE WITNESS. BUT THERE'

IS ALSO AN END PART OF THAT INSTRUCTICON THAT HER HONCR

GAVE YOU. BEFORE YOU CAN RELY ON THE TESTIMONY OF ONE |
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WITNESS TC PROVE A FACT, YOU MUST CAREFULLY CONSIDER
THE RESTlOF THE EVIDENCE. CAREFULLY CONSIDER THE REST
OF THE EVIDENCE. | |
.THIS.IS AN IMPORTANT, IMPORTANT CASE,
THESE ARE SOME SERICUS CHARGES. THERE IS A LOT ON THE

LINE. MR. ORELLANA IS FACED WITH A POSSIBILITY OF

-BEING LABELED A PEDOPHILE, A_CHILﬁ MOLESTER FOR- THE

REST OF HIS LIFE. THIS IS A VERY IMPORTANT ROLE THAT
YOU ALL PLAY.

EVALUATE THE EVIDENCE CAREFULLY. THAT IS
WHAT YOU NEED TO DO, BECAUSE THAT'S WHAT THE LAW
REQUIRES YOU TO DO WHEN YOU'RE RELYING .ON ONE WITNESS
TO PROVE A FACT. |

NOW, VANESSA HAS MADE A NUMBER OF |
STATEMENTS TO A NUMBER OF PEOPLE. _ANb WHEN YOU ARE
THAT fOUNG, IT'S VERY DANGEROUS IN HOW IT IS THAT YOU
TALK TO THEM, BECAUSE YOU KNOW, GENERALLY KIDS WILL
SAY WHAT IT IS THAT YOU WANT THEM TO SAY. |

'YOU HAVE THE BENEFIT OF VIEWING THE 'VIDEO
RECORDED INTERVIEW OF VANESSA WHEN SHE FIRST TALKS TO
DETECTIVE HERNANDEZ. REMEMBER, I WANT TO POINT
SOMETHING OUT TO YOU THAT WHEN DETECTIVE HERNANDEZ

ASKED VANESSA, WHAT IS THIS? AND SHE POINTS TO HER

BUTT. .AND_THENZSHE:POINTS TO ANOTHER PART CF HER

BODY. AND THEN SHE POINTS TO HER CROTCH AREA.

REMEMBER?

VANESSA DOESN'T TELL DETECTIVE HERNANDEZ .

WHAT HER "MIDDLE AREA:ISQ WHAT HER CROTCH AREA IS.
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AND THEN_YOU HAVE DETECTIVE HERNANDEZ SUGGEST THAT

1
_2 WHAT DO YOU CALL YOUR PEE-PEE? THEN WHAT HAPPENS
3 AFTER DETECTIVE HERNANDEZ USES THE WORD WORD PEE-PEE

4] AND POINTS TO THE CROTCH AREA? THEN VANESSA SAYS THE
5{| WORD PEE-PEE. THAT'S WHY PEOPLE ARE TRAINED Toli_

' 6|| INTERVIEW CHILD WITNESSES. BECAUSE IT'S SO EASY TO.
7| GET THEM TO SAY WHAT IT IS THAT YOU WANT THEM TO SAY.
B ' THERE IS A BIG DANGER IN THAT. YOU'VE '
9| HEARD FROM MORE THAN ONE WITNESS WHO SAID THAT; AND
10|} THAT'S COMMON SENSE. NOW, YOU'RE GOING TO: HAVE .

1i: DEEENSE EXHIBIT I FOR IDENTIFICATION, THESE ARE SOME
12 || RELEVANT PORTIONS OF VANESSA'S TESTIMONY AT THE - )
13 . PRELIMINARY HEARING. SHE ﬁAs ALSO UNDER OATH. I

14| WASN'T THE DEFENSE ATTORNEY ON THE CASE. . BUT MR.

15 SANTISO WAS THE D. A ON THE CASE. _
- 16 : : ' WHEN VANESSA FIRST TALKS ABOUT SOMETHING
17 ~THAT HER GODFATHER, MR. ORELLANA DID THAT WAS MEAN.
.'18 - OKAY. SHE:WAS.ASKED, I'M GOING TO ASK YOU ABOUT THAT.

19 WHERE WERE YOU WHEN HE DID MEAN STUFF TO YOU’

20 I WAS ON THE SOFA. AND HE WAS ON THE SOFA
21|| ToO.
22| SO YOU WERE ON THE SOFA AND SO WAS YOUR

‘23|, PADRINO. |
24| o  YES. |
25 _ YOU SAID THAT YOU WERE ON THE SOFA WITH

. 26|| YOUR PADRINO. WHAT ELSE HAPPENED WHEN YOU WERE ON THE

21 SOFA WITH HIM?

28 ~_HE GOT ME.
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‘WHEN YOU SAY HE GOT YOU, WHAT DOES THAT

'MEAN?

THAT HE WAS GOING TO TOUCH ME.

THERE IS ~- SHE DOESN'T TESTIFY TO

.ANYTHING'ABOUT'BEING.BITTEN. SHE WAS ASKED IF, YOU

KNOW, WHERE MR. ORELLANA ALLEGEDLY TOUCHES HER. AND

THEN SHE_EOTNTS TO HER VAGINAL AREA. §SHE WAS ASKED

SPECIFICALLY, WHAT HAPPENED AFTER? WELL =~ AND THEN

YOU'RE GOING TO GET THIS. I ASK YOU, I REALLY DO, TO.
REVIEW THIS TRANSCRIPT. TAKE INTO CONSIDERATION ALL

OF HER STATEMENTS.

SHE ‘THEN SAYS, YOU KNOW WHAT, MR. ORELLANA

THEN ATE AND HE WASHED HIS HANDS. AND THEN I SLEPT.
I WENT TO SLEEP. AND THEN I AWAKENED AND THEN I WENT
BACK TO SLEEP. AND THEN AFTER HE ATE, HE.EED ME.

| THAT IS COMPLETELY INCONSISTENT WITH A

YOUNG GIRL WHO IS TRAUMATIZED BY BEING ABUSED BY .

SOMEBODY

SHE ALSO GAVE_YOU HINTS OF WHAT COULD HAVE
HAPPENED THAT DAY; THAT'S COMPLETELY LEGITIMATE. DO
YOU REMEMBER, AS YOU RECALL, I THINK HE WAS_TICKLING
ME BUT NOW I.THINK THAT*HE DID SOMETHING. HE TOUCHED
ME."BUT.HE WAS TRYING TOITIOKLE ME. |

SHE ‘WAS. THE ONE THAT MENTIONED TICKLING.

BECAUSE IT'S “NOT UNUSUAL FOR SOMEBODY TO PUT A

. FIVE-YEAR-OLD ON THEIR LAP AND TICKLE THEM. THAT'S AN
INNOCENT EXPRESSION OF LOVING A CHILD. SHE IS THE ONE |

THAT SAID I THOUGHT HE WAS TICKLING ME, BUT THEN HE
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DID SOMETHING AND ~- HOW DID THAT MAKE YOU FEEL? OH,

IT WAS NASTY. IT WAS SO NASTY.

KEEP IN MIND, SHE NEVER USED THAT WORD,
THAT ADJECTIVE BEFORE. NASTY. WHERE DO YOU THINK
SHE'S GETTING THIS FROM? AGAIN, IT'S THE REAL DANGER

IN SUGGESTIBILITY WHEN YOU'RE TALKING TO A CHILD. SHE

. NEVER MENTIONS TO THE NURSE THE WORD WHITE STUFEF. ©DID

YOU HEAR THE NURSE TELL US THAT WHITE -- THAT SHE SAID

WHITE STUFF CAME OUT OF MR. ORELLANA'S SNAKE? SHE
NEVER -SAID WHITE STUFF. WHAT SHE SAYS IS STUFF CAME
OUT OF HIS PRIVATE éART_ON THE BED. _ _
BUT SHE ALSO SAYS TO THE NURSE, HE SHOWED
ME PICTURES OF NAKED GROWNUPS WITH HELLO KITTY,
BECAUSE IT WAS MY BIRTHDAY. SO THAT MAKES ANY —-
THAT, AGAIN, I WOULD SUBMIT TO ALL OF YOU IS A PRODUCT
OF VANESSA'S IMAGINATION. WE KNOW THAT ON THE DATE
THAT THESE ALLEGATIONS WERE MADE, IT WAS NOT. HER
BIRTHDAY. BUT SHE TELLS THE NURSE THAT IT WAS HER
BIRTHDAY. f |
TAKE INTO CONSIDERATION ALL OF VANESSA'S
STATEMENTS, VARIOUS STATEMENTS. LOOK AT THE VIDEO.
SHE'S A SWEET GIRL; BUT SHE'S A TYPICAL FIVE-YEAR-OLD.
THEY HAVE A HARD TIME EXPRESSING THEMSELF, BECAUSE

SHE HAD A HARD TIME EXPRESSING HERSELF, WHAT IS SHE

‘GETTING? TWO DOLLS? WHAT DO KIDS DO WITH DOLLS?

WHAT DO KIDS DO WITH TOYS? THEY FANTASIZE. _THEY
IMAGINE THINGS.

‘WE ALL HAD TOYS GROWING UP. SOME MORE
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THAN OTHERS. BUT WE HAD THINGS TO PLAY WITH. THAT'S

‘WHAT THEY DO. THEY PLAY WITH TOYS. REVIEW.THAT VIDEO

CAREFULLY. THAT -- TAKE ALL HER STATEMENTS. REVIEW
THEM. IT'S IMPORTANT. IT'S IMPORTANT BECAUSE THAT'S
THE ONE WITNESS THAT SAYS THAT HE DID —-- MR. ORELLANA
DID INAPPROPRIATE THINGS. OKAY. |

| NOW, YOU NOTICE MR. SANTISO DIDN'T MENTION
ANYTHING ABOUT MEDICAL EVIDENCE. OR DNA EVIDENCE.
AND I'M PRETTY SURE HE'S GOING TO SAY SOMETHING IN HIS
LAST ARGUMENT, BECAUSE IT'S HIS BURDEN OF PROOF. HE
GETS TO ARGUE ONCE MORE. HE'S GOING TO TRY TO
MINIMIZE THE ABSENCE OF MEDICAL EVIDENCE AS WELL AS
DNA EVIDENCE. | o o

BUT EVEN THE BIASED WORK OF DETECTIVE

HERNANDEZ, EVEN SHE ACKNOWLEDGES THAT IT'S IMBORTANT.
BECAUSE WHEN YOU'RE MAKING THESE ALLEGATIONS ABOUT
HAVING ANY -- YOUR MOUTH IN CERTAIN AREAS, THAT'S WHY
YOU TAKE SWABS. THAT'S WHY YOU TAKE SWABS,

THIS IS AGRIN WHERE YOU USE YOUR. COMMON

SENSE, LADIES AND GENTLEMEN. = WHEN SOMEBODY SAYS THEY

ARE BITTEN. AND SHE SAID THAT A NUMBER OF TIMES.

THAT'S ONE THING SHE'S CONSISTENT ABOUT. YOU EXPRESS

SOMETHING ~-- IF NOT A BITE MARK, SOME SORT OF MARK.

OF A ZIPPER HAVING CONTACT WITH THAT AREA. MAYBE IT
MAY NOT CUT YOU WHERE YOU'RE GOING TO BLEED, BUT IT

SHOULD LEAVE SOME SORT QF SCRATCH, SOMETHING,_SOME.

' REDNESS, SOMETHING.

CKAY. NOW, THE NURSE, SHE -- WHAT DID SHE
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SAY? NO FINDINGS? WHAT DCES THAT MEAN? - ONE OF THE

INTERPRETATIONS FOR NO FINDINGS MEANS NOTHING

HAPPENED. THERE IS8 NO DNA ON THE UNDERWEAR OF

VANESSA, AND SHE WAS WEARING THE SAME UNDERWEAR WHEN
SHE CAME HOME AS TO WHEN SHE GOT TO THE HOSPITAL. - AND
HER MOM TESTIFIED THAT SHE TOOK HER TO THE HOSPITAL
IMMEDIATELY. | |

YOU GOT -- THERE WAS A STIPULATION SAYING
THAT SHE ARRIVED AT CHILDREN'S HOSPITAL AT 10:01 P.M.

MR. SANTISO: I'LL OBJECT. THAT MISSTATES IT

THE TESTIMONY.

MR. LE: SHE WAS ADMITTED. EXCUSE ME. SHE WAS"

ADMITTED INTO THE HOSPITAL AT 10:01. I WOULD SUBMIT

TO YOU THAT WHEN SOMEBODY COMES INTO THE HOSPITAL AND
SAYS THAT THEY'"VE BEEN SEXUALLY ABUSED, THAT'S AN

EMERGENCY SITUATION AND THEY ARE MOST LIKELY ADMITTED

' VERY QUICKLY AFTER THEY ARRIVED.

' 'NOW, NO MEDICAL EVIDENCE TO SUPPORT THESE

ALLEGATIONS. NO DNA ON THE DRESS THAT WAS RECOVERED,

ON THE UNDERWEAR THAT WAS RECOVERED, ON HER BODY AREA:
WHERE MR, ORELLANA ALLEGEDLY .DID INAEPRopRiATE THINGS
TO HER, . THAT IS CQMPELLING,-STRONGTEVIDENCE o

SUPPORTING HE'S rNNocENT, EVEN ‘THOUGH WE DO NOT HAVE

TQ ESTABLISH ANYTHING. ~ WE PO NOTfHAVE TO'PRESENT ANY

 EVIDENCE. THAT IS COMPELLING EVIDENCE OF HIS

INNCCENCE.

OKAY. AND THEN, YOU KNOW, DETECTIVE

HERNANDEZ AND CLAUDIA CALDERON'S TESTIMONY, I'M NOT
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EVEN GOING TO INSULT YOUR INTELLIGENCE BY GOING INTO
TOO MUCH DETATL ABOUT THEIR TESTIMONY UNDER OATH.
THEY —- WHEN YOU TALK ABOUT MATERIAL LIES, IT DOESN'T
GET ANY MORE MATERIAL THAN THE LIES THAT THEY
TESTIFIED TO, UNDER OATH. o

SO YOU SHOULD, AT THE VERY LEAST, AT THE
VERY LEAST, BE HESITANT IN ACCEPTING ANYTHING THAT
CLAUDIA AND DETECTIVE HERNANDEZ SAID, BASED ON THOSE
LIES THAT THEY TOLD YOU TO YOUR FACE. |
| ' " NOW, MR. SANTISO INDICATED THAT MR.
ORELLANA IS DISINGENUOUS. WITH ALL DUE RESPECT TO MR.
ORELLANA, THERE IS NOTHING THAT IS DiSINGENUOUS-ABOUT
HIM. HE IS A HARD WORKER. BUT BEE IS NOT A GENTUS.

HE HAS ‘A GRADE -- HE HAS BEEN EDUCATED IN HONDURAS,

WITH A GRADE LEVEL OF THE SECOND GRADE.

'WHY IS THAT A FACTOR THAT YOU SHOULD
CONSIDER? BECAUSE BASED ON THE FACT THAT HE ONLY HAS
A SECOND GRADE EDUCATION, HE MAY NOT BE ABLE TO.

ARTICULATE HIMSELF AS WELL AS SOMEBODY WHO MAY HAVE

'~ BEEN EDUCATED IN THE UNITED STATES. HAVE YOU EVER

GONE TO A UC, CAL STATE, UCLA, USC? TAKE THAT INTO
CONSIDERATION. o
THE ONE. BEAUTIFUL THING ABOUT OUR CRIMINAL'

JUSTICE SYSTEM‘IS WHAT I_SEE'BEFORE'ME RIGHT 'NOW.

 THIS IS PROBABLY THE MOST DIVERSE JURY THAT I HAVE
EVER HAD IN A CASE. YOU HAVE PEOPLE FROM AN ARRAY OF

" DIFFERENT ELEMENTS OF LIFE WITE DIFFERENT EXPERIENCES.

USE YOUR LIFE EXPERIENCES'AND-APPLY IT TO
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THIS CASE, BECAUSE YOUR LIFE EXPERIENCES AND YOUR
DIFFERENT LIFE EXPERIENCES GIVE YOU YOUR COMMON SENSE.
HIS LACK OF EDUCATION FACTORS INTO HOW HE RESPONDS.
HOW HE RESPONDS TO QUESTIONS. NOW, HE KNEW WHEN HE
WAS ARRESTED WHAT HE WAS BEING ARRESTED FOR. HOW DOES
HE KNOW THIS? HOW DOES HE KNOW? BECAUSE CLAUDIA
CALLS HIM AND SAYS YOU RAPED MY DAUGHTER. |

| WHAT DOES HE DO? WHAT DOES AN INNOGENT
PERSON DO WHEN THEY ARE ACCUSED OF SOMETHING SO
SERIOUS LIKE THAT? NO, T DIDN'T DO THAT. I WILL

PERSONALLY TAKE YOU TO THE HOSPITAL IMMEDIATELY.WITH-.

- VANESSA. WHAT MORE CAN DO YOU THAN SAY THAT TO HER.

S0 HE KNOWS THAT THESE ARE SOME . SERIOUS ALLEGATIONS

THAT ARE BEING MADE AGAINST HIM.. BUT ROES HE FLEE?

DOES HE FLEE?

IF YOU THINK THAT YQU DID SOMETHING WRONG

AGAINST THESE SERIOUS SERIOUS CHARGES, YOU HAVE THESE

CHARGES PENDING.AGAINST YOU, DID HE LEAVE?  NO. HOW

DO WE KNOW THIS? HE GOT ARRESTED IN A MCDONALD'S

 THAT'S LIKE TWO BLOCKS FROM WHERE HE LIVES. OKAY?

AND THEN WHEN HE GETS A PHONE CALL FROM

.THE DETECTIVE, WHAT DOES HE DO? HE GOES AND CONSULTS
A LAW OFFICE. THAT'S A RATIONAL THING TO DO. BECAUSE

"HE'S SCARED. SOMEBODY IS MAKING SOME REALLY SERIOUS

ALLEGATIONS. ~AND BECAUSE EE ACTS ON THE ADVICE OF

'COUNSEL WHEN HE GOES TO CONSULT WITH THEM, WHICH IS
_ 'WHAT THEY ARE SUPPOSED TC DO, GIVE HIM COUNSEL, THE

DETECTIVE WANTS YOU TO HOLD THAT AGAINST HIM.
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AND IN FACT MR. ORELLANA TELLS THAT YOU

SHE CALLED BACK AND CANCELLED. HE ANSWERED EVERY

SINGLE QUESTION THAT MR. SANTISO ASKED ABOUT THE
TIMEFRAME.

NOW, WHEN HE GETS ARRESTED AND GETS

INTERVIEWED BY DETECTIVE HERNANDEZ AT RAMPART STATION,

IMAGINElTHE FEAR THAT HE FEELS. HE'S UNDER ARREST FOR

SOMETHING HE KNOWS IS VERY SERIOUS. HE GOES IN'THERE.

~AND WHY DO YQU THINK THE DETECTIVE TELLS HIM, OH,

YOU'RE NOT BEING ARRESTED FOR RAPE. BECAUSE SHE KNOWS
THAT THAT'S WHAT THE MOM HAD ACCUSED HIM CF AND NOW

SHE WANTS TO PUT HIM AT EASE, TO TRY TO MAKE HIM FEEL

"THAT IT'S NOT A BIG DEAL ABOUT WHAT SHE’S ABOUT TO

TALK TO HIM ABOQUT.

I'M NOT GOING TO INSULT YOUR INTELLIGENCE
YOU'RE GOING TO HAVE THE FULL TRANSCRIPT —-- WELL
YOU'RE GOING TO HAVE ABOUT ALMOST 70 PAGES‘OF
TRANSCRIPTS, AND YOU'RE GOING TO HAVE THE VIDEO TOO..
THE FIRST 33 PAGES, ALMOST HALF OF THE TRANSCRIPT HE .
DENIES THAT HE DID ANYTHING WRONG. _
” IT WASNIT UNTIL DETECTIVE_HERNANDEZ.SAYS I
WILL RAISE.THE CHARGES ON YOU "I WILL CLOSE THE”BOOK
ON'YOU, PLACE. YOU UNDER ARREST, AND THEN ALSO TELL HIM
I CAN TALK TC THE D.A., THIS IS NOT_A.BIG DEAL, YOU

CAN HAVE PROBATION, YOU CAN GET THERAPY. HE DENIES

 FOR THE FIRST 33 PAGES OR SO. MULTIPLE TIMES. COUNT |

HCW MANY TIMES HE DENIES ANY WRONGDCING.

AND THEN IT WASN'T UNTIL SHE THREATENS'TO".

Pet. App. N 317
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CLOSE THE BOOK ON HIM AND TALK TO THE D.A. ABOUT
POSSIBLY GIVING HIM PROBATION, GIVING HIM THERAPY, IS
THEN HE STARTS TO RELENT.

EVEN THE DETECTIVE, AS BIASED AS SHE IS,
CONCEDED THE FACT THAT, YOU KNOW, THERE ARE DANGERS IN
~~ YOU'VE NEVER BEEN TAUGHT TO MAKE THREATS TO
SOMEBODY YOU INTERVIEW, YOU'VE NEVER BEEN TAUGHT TO
MAKE PROMISES TO A PERSON YOU INTERVIEW, BECAUSE THERE
IS DANGERS OF FALSE CONFESSIONS WHEN YOU DO THIS.

SHE MADE IT SEEM AS THOUGH THIS IS NOT A
BIG DEAL, BUT IF YOU LIE TO ME AND YOU KEEP ON |
DENYING, THOSE ARE BIG DEALS. NEVER MIND THE FACT
THAT HE COULD BE TELLING YOU THE TRUTH, THAT HE DIDN'T
DO ANYTHING. | '

" SHE MAKES IT SEEM THAT IF HE ADM.ITS TO

'THIS, IT'S NOT A BIG DEAL, THAT HE'S GOING .TO BE

RELEASED. YOU'VE GOT THE TRANSCRIPT. REVIEW IT. USE
YOUR COMMON SENSE AND YOUR LIFE EXPERIENCES.

~ NOW, MR. SANTISO REALLY DID A NUMBER ON
MR. ORELLANA. YOU KNOW BY TAKING CERTAIN STATEMENTS,
TAKING CERTAIN STATEMENTS OUT OF 70 PAGES OF |

TRANSCRI,PT_, TAKING CERTAIN STATEMENTS HERE AND THEN

CONFRONT_ING.-:.HIM'WITH THOSE STATEMENTS.

YOU KNOW, WHEN MR. SANTISO WAS DOING THAT,
I WAS THINKING TO MYSELF. THEY CALL THIS SOMETHING.
IN THE NEWS THEY CALL THIS SOMETHING, YOU KNOW WHAT
THEY CALL THIS, LADIES AND GENTLEMEN? THEY CALL IT

TAKING A STATEMENT CUT OF CONTEXT. ‘WHAT THAT MEANS I.S.
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THAT WHEN YOU -~ OF COURSE, ON A 70~-PAGE TRANSCRIPTS.

YOU CAN TAKE ONE OR TWO, THREE, FOUR LINES, AND MAKE

ARGUMENTS BASED ON THOSE SENTENCES THAT YOU PICK OUT.
BUT IF YOU DON'T LOOK AT THE FULL PICTURE, YOU WILL BE
TAKING THOSE STATEMENTS.OUT OF‘CONTEXT.BECAUSE IT.OOES
NOT FULLY AND ACCURATELY EXPLAIN THE CONTEXT IN WHICH
THOSE STATEMENTS WERE MADE.

THAT'S WHY PEOPLE ‘WHO ARE INTERVIEWED IN
THE NEWS, WHETHER IT BE POLITICIANS OE ACTORS AND

ACTRESSES, GET UPSET WHEN THEY ARE QUOTED AND THEIR

STATEMENTS ARE TAKEN OUT OF CONTEXT. IT'S UNFAIR TO

DO THAT. IT'S UNFAIR TO DO THAT.
LOOK AT THE INTERVIEW IN ITS TOTALITY.
NOW, I WANT TO GIVE YOU AN EXAMPLE :OF MR. ORELLANA'S

LACK OF EDUCATION AND HOW THAT MAY PLAY A ROLE IN HIS

ABILITY TO COMMUNICATE. -TAKE'INTO CONSIDERATION THAT

HE IS THE GODFATHER, HE WAS THE GODFATHER OF VANESSA.

'HE WAS ASKED TO BE THE GODFATHER OF VANESSA BY PEDRO.

SOMEBODY WHO IS LIKE A BROTHER TO HIM. SOMEBODY HE

GREW UPF WITHIN HONDURAS.

THEY GREW UP IN THE SAME VILLAGE TOGETHER

WHY DO YOU ASK SOMEBODY TO- BE YQUR -~ THE GODFATHER OF

- YOUR CHILD?. JUST IN CASE SOMETHING HAPPENS TO YOU,

THEY CAN CARE FOR THAT'CHILD WHILE. YOU ARE NO LONGER

ABLE TO. PEDROC HAS BEEN DEPORTED. MR. ORELLANA TOCK

‘THE RESPONSIBILITY BE TO BE VANESSA'S GODFATHER. HE

KNOWS THAT BECAUSE ‘OF THESE ALLEGATIONS THAT ARE BEING

‘MADE :AGAINST HIM BY VANESSA HE WILL NEVER BE ARLE TO

Pet. App. N 319
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SEE VANESSA AGAIN.

THAT'S WHY HE. ASKED HIM FOR FORGIVENESS.

YOU CAN INFER THAT THAT'S WHAT HE'S TRYING TO DO IN

THE INTERVIEW. BECAUSE OF THIS SITUATION, I BEGGED
HIM FOR FORGIVENESS. BECAUSE OF THE SITUATION,
BECAUSE HE'S NEVER GOING TO BE ABLE TO SEE HER AGAIN.
NOT BECAUSE HE DID ANYTHING SEXUALLY INAPPROPRIATE-
WITH VANESSA.

I MEAN WHEN YOU AGREE TO BECOME THE

GODFATHER OF ONE OF YOUR BROTHER'S CHILD, OR A FRIEND

THAT YOU CONSIDER AS A BROTHER, THAT IS A BIG
RESPONSIBILITY. HE NEVER_ASKED FOR FORGIVENESS
BECAUSE OF -- HE DID ANYTHING SEXUALLY INAPPROPRIATE,
AGAIN, LISTEN TO THE VIDEO, REVIEW THE TRANSCRIPT.
NOW, MR, SANTISO SAYS -- ANOTHER THING I

JUST WANT TO GIVE YOU AN EXAMPLE OF. MR. ORELLANA

RELENTING TO THE DETECTIVES. - QUESTIONING, MR. SANTISO

SAYS, WHERE IS HE GETTING -- HE USES THE WORD ALL

RIGHT} BUT NEVER MIND WHO USED THAT WORD RIGHT BEFORE

HE ANSWERS THAT. | |
DETECTIVE HERNANDEZ. SHE IS TELLING HIM

WHAT SHE WANTS TO HEAR. jAND-HE RELENTS, BECAUSE HE'S

SCARED. HE THINKS HE'S GOING TO DO‘EIFE._.SHE'S.GOING

TO CLOSE THE BOOK ON HIM.

MR.fSANTTSO: I'LL OBJECT TO:THAT LAST

STATEMENT, YOUR HONGR. THAT MISSTATES THE TESTIMONY

I D ASK THE JURY TO BE ADMONISHED AS WELL

THE COURT: WITH RESPECT_TOjWHAT Is IN -HIS MIND

Pet. App. N 320
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ABOQUT WHAT'S GOING TQ HAPPEN, THE OBJECTION ‘IS

SUSTAINED. WITH RESPECT TO HIS EMOTION, THE OBJECTION

. I8 CVERRULED.

'MR. LE: THAT'S WHAT HE TESTIFIED TO. HE'S |
SCARED WHEN SHE SAYS THAT. HE'S RELENTING. HE'S
RELENTING. SHE HAS MADE IT CLEAR TO HIM ON A NUMBER
OF OCCASIONS THAT SHE WANTED HIM TO ADMIT ORAL SEX AS
WELL. HE COULD NOT GET HIMSELF TO ADMIT THAT HE HAD
ORAL SEX WITH WITH VANESSA. |

| SO WHAT DOES HE TRY TO DO? THAT'S WHY HE

SAYS THE THINGS ABCUT HER PANTIES.  BUT WHEN ASKED

HERE, HE SAYS I DIDN'T DO ANYTHING. I ONLY SAID THAT.

I ONLY SAID THAT BECAUSE:I WAS SCARED.’ DO YOU THINK
HE'S EVER BEEN INfERVIEWED LIKE THAT BEFCRE? DO YOQU
THINK HE'S EVER BEEN INTERVIEWED BY RAMPART
DETECTIVES? WITH SOMEONE WIELDING A BIG GUN . RIGHT

THERE? KNOWING YOU'RE CHARGED WITH THESE SERIOQUS

CHARGES AND THEY GO LIKE THIS TC YOQOU, SAYING SENICR,

SENIOR, CUTTING YOU OFF.

CHECK OUT HOW MANY TIMES SHE CUTS HIM OFF
WHEN HE TRIES Tb. THAT'S PART OF THE INTIMIDATION.
SHE TELLS.YOU THAT. DETECTIVE HERNANDEZ DOES . IT
WORKED. IT WORKED. ASK YOURSELF HOW VOLUNTARY WAS
HIS_CONEESSiON IN LIGHT OF ALL THE CIRCUMSTANCES.

NOW, I HAD ASKED YQU TOC CONSIDER MONICA'S

' TESTIMONY AS WELL AS BLBNCA. THE DISTRICT ATTORNEY

JUST WANTS YOU TO JUST THROW OUT THEIR TESTIMONY

‘BECAUSE THEY HAVE'B-PERSONAL3RELATIONSHIP WITHZMR}

Pet. App. N 321
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ORELLANA. 'MONICA IS HIS DAUGHTER. BLANCA IS HIS
WIFE. THEY LOVE HIM. OF COURSE THEY LOVE HIM.

' BUT YOU KNOW WHO ELSE THEY LOVE? THEY
ALSO LOVE VANESSA. THEY ALSO LOVE VANESSA. MONICA
AND BLANCA. BLANCA TESTIFIED THAT SHE WAS ONLY GONE
FOR THAT SMALL PERIOD OF TIME. AND YOU'RE GOING:TO
HAVE PICTURES WHERE YOU'RE GOING TO SEE HOW FAR THIS
DISTANCE IS. YOU'RE TALKING ABOUT A BLOCK. TO WALK A
BLOCK AND COME BACK. | |

~ AND HE, MR. ORELLANA, SUPPOSEDLY HAS ORAL
SEX. MAYBE DOES STUFF WITH HIS FINGER. POSSIﬁLY.:
EJACULATES., PUTS HER ON.HIS LAP AND LIKE DOES STUFF

WITH HIS ZIPPER. HE DCES ALL OF THESE THINGS WITHIN A

FIVE~MINUTE WINDOW?

IF YOU ARE GOING -- IS THAT IMPOSSIBLE?

MAYBE NOT. I DON'T KNOW. BUT HOW LIKELY IS THAT?

TAKE THAT INTO CONSIDERATION  AND IF 'YOU ARE GOING TO

BE SUCH A PEDOPHILE THAT YOU'RE GOING TO DO ALL OF

THOSE THINGS WHILE YOUR WIFE IS JUST GOING TO THE CAR

AND COMING BACK, WOULDN T YOU- THINK THAT THERE WOULD

BE OTHER PEOPLE COMING CAN OUT OF WOODWORK SAYING HE

DID IT TO ME?

MR, SANTISO: I'LL OBJECT TO THAT LAST
STATEMENT, YOUR HONOR. IT'S IMPROPER ARGUMENT.
THE COURT: OBJECTION IS SUSTAINED.

MR. LE: HIS DAUGHTER, SIXTEEN YEARS OLD NOW,

HAS HAD MULTIPLE CONTACTS WITH HIM. OR A5 MUCH AS

POSSIBLY -~ AS POSSIBLE UNDER THE STTUATTION. _HE'S

Pet. App. N 322
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SEPARATED FROM HER MOM. HAS A COURT ORDER ALLOWING
HIM VISITATION. SHE'S TESTIFIED HE'S NEVER DONE
ANYTHING INAPPROPRIATE TO ME. HE'S NEVER DONE
ANYTHING. HE'S TRIED TO BE A GOOD FAfHER TO ME,
NEVER DONE ANYTHING INAPPROPRIATE. _

THAT IS SOMETHING THAT YOU CAN CONSIDER.
WHETHER OR NOT THE PROSECUTION HAS PROVED ITS CASE
BEYOND A REASONABLE DOUBT.

NOW, THIS IS A VERY TOUGH JOB THAT YOU
HAVE. IT'S ONE OF THE TOUGHEST CASES FOR ME -- THESE
TYPE OF CASES AND CHARGES. IT'S TOUGH FOR EVERYBODY.

IT'S TOUGH FOR THE JUDGE, IT'S TOUGH FOR DEFENSE

ATTORNEY. ;IT’S TOUGH PROBABLY FOR' THE PROSECUTION.

AND I KNOW THAT IT'S TOUGH FOR ALL OF. YOU.
BUT THE REASON WHY WE WENT THROUGH THE VOIR DIRE
PROCESS IS BECAUSE YOU ALL PROMISED THAT YOU YOU WOULD
NOT ACT ON YOUR EMOTIONS, YOU WOULD BE IMPARTIAL
JUDGES OF THE FACTS AND APPLY THE EVIDENCE, AND FOLLOW
HER HONOR'S INSTRUCTIONS ON THE LAW AND DETERMINE |
WHETHER:OR NOT YOU BELIEVE THE PROSECUTION HAS PROVEN.
THEIR CASE BEYOND A REASONABLE DOUBT. |

KEEP IN MIND WHY YOU WERE SUMMONED TO BE...
JURORS ON THIS CASE. BE COGNIZANT OF WHERE_YOU_ARE._"
BE COGNIZANT OF WHY YOU ARE HERE. SEEARATE YOUR _'
EMOTIONS IN THIS cASE.-'AND WHEN YOU DO THAT, AND YOU
APPLY THE EﬁIDENCE'OBJECTIVELY TO THE LAW AS HER HONOR

INSTRUCTS YOU ON IT, YOU HAVE TO COME TO THE

'CONCLUSION, LADIES AND GENTLEMEN, THAT THIS IS NOT

Pet. App. N 323
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PROOF BEYOND A REASONABLE DOUBT.

IT'S THE HIGHEST BURDEN OF PROOF IN ANY
COURT IN THE UNITED STATES OF AMERICA. FOR OBVIOUS
REASONS. RETURN A VERDICT OF NOT GUILTY OF THESE

CHARGES. BECAUSE THE PROOF =- MR. SANTISO — I LIKE

* HIM. ©LIKE I SAID, ON A PERSONAL LEVEL I DO LIKE HIM.

HE JUST SIMPLY HAS NOT PROVEN THIS CASE BEYOND A

REASONABLE_DOUBT. AND THAT'S WHAT YOUR NOT-GUILTY

"VERDICT WQULD MEAN.

I THANK YOU ALL FOR YOUR TIME.
THE COURT: THANK YOU, MR. LE.
MR. SANTISO.
MR. SANTISO: THANK YOU.
GOOD AFTERNOON AGAIN. IT'S MY OPPORTUNITY |-
TO RESPOND TO A FEW THINGS THAT MR. LE SAID. AND T
STAND CORRECTED. IT'S ABSOLUTELY CORRECT WHAT MR. LE
SAID ABOUT THE WHiTE_PORTION OF VANESSA'S STATEMENT.
I APOLOGIZE. SHE DID JUST SAY STUFF CAME OUT OF HIS

PENIS. YOU HEARD WHAT THE NURSE SAID. .IF WHAT YOU

"HEARD IS NOT WHAT I SAID, GO WITH YOUR MEMORY. BOT.

MR. LE WAS CORRECT IN THAT REGARD,

OBVIOUSLY I DISAGREE ‘WITH THE REST -OF HIS

ARGUMENT, AS YOU SHOULD AS WELL. I'LL JUST FOCUS ON A

FEW PORTIONS. ' IT'S INTERESTING THAT HE TALKED ABOUT
VANESSA FANTASIZING. WHAT SHE TALKED ABOUT WITH
MONICA AND THE CANDY, THAT'S SOMETHING THAT COULD
ACTUALLf HAPPEN TO A GIRL THAT"S FIVE YEARS OLD.

GOING TO GET CANDY WITH MONICA NOT HAVING MONEY.
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PERHAPS'SHE REMEMBERED IT.

BUT GOING BACK TO WHAT I SAID EARLIER IS
SHE'S TALKING.ABOUT THINGS THAT.WERE DONE TO HER, THAT
A FIVEFYEAR-OLD_SHOULDN‘T KNOW. = WHAT SHE, QUOTE,
UNQUOTE, FANTASIZED ABOQUT COULD ACTUALLY HAPPEN TO
HER. TO ANY FIVE YEAR-OLD. _

BUT NOT WHAT SHE SAID THE DEFENDANT DID TO
HER. THAT'S ONE OF THE BIG PROBLEMS WITH THAT WHOLE
FANTASY ARGUMENT. MR. LE TALKED ABOUT HOW THE
DETECTIVE SUGGESTED PEE"PEE TO HER. ACTUALLY, I

IMPLCRE YOU TO REVIEW THE TRANSCRIPT. SHE SAID THE

WORD PEE-PEE HERSELF ONCE. AND THEN THE REST-OF THE"

INTERVIEW SHE IS JUST MOTIONING OR REFERRING TO HER
PARTS OF HER BODY. |

IF SHE IS SO SUBJECT TO SUGGESTIVENESS,
THEN HOW COME SHE DIDN'T CONTINUE USING THAT WORD

THROUGHOUT'THE,REST.OF_THE INTERVIEW. YOU GOT TO

' THINK ABOUT THAT TOO. HE SAID SOMETHING ABOUT HER

BEING TRAUMATIZED. I DON'T KNOW WHERE THAT'CAME'FROM;,

I GUESS, LIKE I SAID, UNFORTUNATELY, I DON'T THINK SHE

KNOWS HOW SERIOUS IT IS YET. | =
MR. LE TALKED ABOUT THE DOLLS.. THAT WHOLE

DOLL ARGUMENT; ABQUT IT BEING SUGGESTIVE‘OR‘HER

'FANTASIZING WITH THE TOYS WOULD WOULD ACTUALLY‘HAVE

SOME RELEVANCE AND WOULD BE STRONGER IF THE DOLLS WERE |
GIVEN TO HER WAY AT THE BEGINNING BEFORE THE

DISCLOSURES WERE.MADE. OR AS SOON AS ‘'THE DISCLOSURES

“WERE MADE TO HER MOM.
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DON'T FORGET THAT WHAT SHE IS SHOWING WITH
THE DOLLS IS CONSISTENT WITH SHE WHAT SHE DISCLOSED TO
HER MOM AND ALSO TO THE NURSE. SO SAYING THAT THE
DOLLS ALLOWED HER TO FANTASIZE AND PERHAPS WERE
SUGGESTIVE DOESN'T APPLY IN THIS CASE. SHE ALREADY
SATD WHAT HAPPENED BEFORE THE DOLLS HAD BEEN GIVEN TO
HER. | e |

AND MR. LE TALKS ABOUT MEDICAL EVIDENCE.
THERE IS NO MEDICAL EVIDENCE. OKAY. - I'VE NEVER SAID
ANYTHING ABOUT THAT. WE TALKED ABOUT THAT DURING JURY
SELECTION. AND IF YOU THIS THINK ABOUT IT, WHAT |
VANESSA DESCRIBED ACTUALLY IS CONSISTENT WITH WHAT WAS
IN THE MEDICAL EVIDENCE. SHE NEVER SAID THAT ANYTHING
CAME OUT .OF THE DEFENDANT'S PENIS AND WENT ON HER.
RIGHT? | |

AND WE ALSO KNOW THAT THERE COULD BE

FACTORS THAT AFFECT THE ABILITY TO GET ANY SORT OF

“FORENSICS; .WIPING. WE KNOW SHE SAID SHE URINATED

WITH HER MOM. SO THE LACK OF FORENSICS REALLY DOESN'T

ADD ANYTHING AS FAR AS THE DEFENSE'S CASE AND WHAT

THEY ARE TRYING TC SAY TO YOU,

MR. LE CALLED MS. CALDERON A LIAR. OKAY, .
BUT HE DIDN'T SAY ANYTHING ABOUT IT. I GUESS HE JUST

SaID IT JUST TO SAY IT. I, FOR INSTANCE, SAID YQU

SHOULDN'T BELiEVE MS. ARDON BECAUSE SHE SAID SOMETHING

IN THE PAST THAT WAS COMPLETELY UNCONSISTENT WITH THE

EVIDENCE. I GAVE YOU A BASIS FOR WHY YOU SHOULDN'T

BELTEVE MS. ARDON.
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HE’S NOT GIVEN YOU A BASIS TO NOT BELIEVE
MS, CALDERON. ALL RIGHT. THERE'S ﬁOTHING TO INDICATE
THAT SHE HAS LIED. SO0 I'M NOT SURE WHERE THAT. CAME
FROM. I -- i'M SﬁRE, APART FROM THE TIME WHERE HE

GETS IN AN ALTERCATION WITH HIS WIFE IN FRONT OF

GOOD FATHER., YOU;RE NOT HERE TO DECIDE IF HE'S ‘A GOOD
DAD OR BAD DAD. RIGHT?

WE'RE ONLY HERE TO DECIDE ONE'THIN67
THAT’S-WﬁAT HAPPENED ON THIS CRUCIAL DAY WHEN THE
DEFENDANT WAS LEFT ALONE FOR THE FIRST TIME WITH
VANESSA FOR FIVE MEANS MINUTES AND VANESSA, AFTER

THAT, HAD SUCH A CHANGE IN HEER BEHAVIOR TOWARDS THE

SO YOU GOT TO PUT THAT ASIDE. BECAUSE
THAT DOESN'T SHOW ONE WAY OR ANOTHER WHETHER HE DID OR’
HE DIDN'T DO IT..  I'M CONFIDENT, ONCE AGAIN, AS I SAID
EARLIER, THAT ONCE YOU CONSIDER ALL THE EVIDENCE AND
YOU REVIEW THOSE STATEMENTS BY VANESSA THAT SHE SAID.

CLOSE IN TIME, YOU WILL FIND THAT THAT EVIDENCE OF
THAT YOU'RE GOING TO CONVICT HIM OF ORALLY COPULATING,
COMMITTING AT LEAST ONE ACT OF LEWD CONDUCT ON

THANK ¥YOU, YOUR HONOR.

THE COURT: THANK YOU, MR. SANTISO. -
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