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' INTHE UNITED STATES COURT OF APPEALS

No. 19-10288-B

JEAN ROUSSEL ELO],
_‘Pct'iti'onefQAppef‘iant,
Versus.
UN'ITEI} STATES OF AMER[CA, :
Respondent-Appellee.

Appeal from the ﬁﬁi.tcd States District Court
for the Middle District of Florida

OR.DER

Mr. Jean Roussel Eloi has moved for a certificate of appealability (“COA”) and leave to
| proceéd on appesl in forma pauperis (“IFP”) in the appeal ‘of the district court’s dénial of his 28
U.S.C. § 2255 motion to vacate hisvscntez‘ice{ In his timely filed § 2255 motion, M. Eloi raised
- eight claims for relief: | |

(1) Ineffective assistance of trial counsel. for failing to objeb’t to thé-government’s
closing argument;’

(2) Ineffective assistance of appellate counsel for failing to argue that his sentence
was impermissibly enhanced based on a sealed record;

(3) Ineffective assistance of trial and appellate counsel for failing to object to and
raise the issue of the swearing in of the jury;

(4) Incffective assistance of trial counsel for failing to challenge a motion to compel
sealed court records; _



Case: 19-10288 Date Filed: 06/05/2019 Page‘: 20of4
(5) Ineffective assistance of trial counsel. for failing to object to the district court’s
“framing” of the government’s closing argument;

(6) Ineffective assistance of trial counse! for failing to provide the government with
exculpatory information about his relationship with Nadirah Little;

(D Ineffective assistance of trial counsel for failing to properly move for 2 motion
for acquittal; and -

(8) Ineffective assistance of trial counsel for failing to object to facts not in evidence
or listed in the indictment.

The district court denied M. Eloi’s § 2255 motion on the ﬁerits without conducting an eVidenﬁary
hearing, denied him a COA, and denied him leave to proceed on appeal IFP.

Reasonable jurists would not debate thie district court’s denial of Mr. Eloi’s § 2255 motion.
To make & successfil claim of ineffective assistance of counsel, a defendant must show both that
(1) his counsel’s performance was deficient; and (2) the deficient performarice jjféjudiceﬁ'-ﬁi"s
defense. Strickland v. Washington, 466 U.S. 668, 687 (1984). “Claims of ineffective assistance
of appellate counsel are governed by the same standards applied to trial counsel under Strickland.”
Philmare v. McNeil, 575 F.3d 1251, 1264 (11th Cir. 2009). Mr. Eloi cannot show that either his
tnai counsel or his appellate _counsél was ineffective. In Mr. Eloi’s first andfiﬁh claims about the
government’s closing argument, Mr. Eloi failed to show that the government actually did anything
improper by stating that he had failed to produce evidence supporting his alternative theory of the
case. He also failed to show that the district court improperly “framed” the government’s clo§ing
argument, where the district court .inereiy instructed the government to make sure that it did-not
violate Mr. Eloi’s Fifth Amendment rights. Accordingly, Mr. Elbi failed to show that either his
trial or appellate counsel was ineffective regarding the government’s closing argument because he
failed to show that there was a basis for objection or an issue on appeal, and failed to show that an

- objection or issue on appeal would have succeeded. See Strickland, 466 U.S. at 650, 694.
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Several of Mr. VElo,i_i’s other claims ‘_laciced a sufficient basis for*:éﬁét‘, as they were
unsupported either by law or by fact. In his second and fourth claims, M. Eloi argued that his
trial and appellate counsel were meﬁ'ectwe for failing to argue that a sealed prior conviction should
not have been used to enhance his sentence However, he did not identify any legal support for
his claims; and “[n]o limitation. shall be placed on the mformanon concerning the background,
character, and conduct of a person convicted of an offense Which a court of the United States may
receive and consider for the purpose Qf imposing an appropriate sentence.” 18 US.C.A. §3661.
Mr. Eloi’s claims that (1) his counsel failed to .'ra_iSe the issue that the jury was not sworn, (2) his
counse] was ineffective for failing to give exculpatory information to the government that would
have led to ﬁzﬁher:}.inv‘asﬁggtibn and the discovery of information leading to his acquittal, and
(3) his counsel failed to object to facts not in the record or the indictment all lack sufficient support
on the record to merit relief. The "-re,éotc_i indicates that the jury was sworn and Mr. Eloi did.-‘ﬁot |
identify anything improper about the oath, only complairing that its exact wording was not
transcribed. Mr. Eloi also failed to exp’lé;in ‘what exculpatory evidence furthér investigation could
have actually discovered and ‘what facts were not in the record. A pgtiﬁOner;s co@lusqry
statements, unsupported by specific facts or by the record, are insufficient to state a claim for
ineffective assistance of counsel in a collateral proceeding. Tejada v. Dugger,- 941 F.2d 1551,
1559 (11th Cir. 1991). |

Finally, Mr. Eloi’s claim that his counsel was ineffective for failing to propetly move for
acquittal is also meritless. Section 2422 of Title 18, the’ statute under which Mr. Eloi was
convicted, makes it unlawful to use the mail or any facility or means of interstate or foreign
commerce to entice any individual under 18 years’ old to engage in prostitution or any sexual

activity that would be a criminal offense. 18 U.S.C. §'2422(b). Under Fla. Stat. Ann. § 794.011,
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a person 18 years or /o,l',&er ‘who commiits sexual battery upon .‘a:.p.erson less than 12 years’ old
commits a felony, where “se':ic«‘uj‘a"l' battery” is defined as, ﬂ’int‘er" alia, “oral, :ana‘l, or ‘vaginal
penetration ‘by; or ﬁnion with, the sexual organ of another.” Fla, Stat. Ann. § 794.01 l(l‘)_(hj,- (2X@).
In this case, evidence was introduced that Mr. Eloi chatted on the internet with a screenname
belonging to an 11-year-old girl that he had met, and said that he wanted to kiss her genitals.
Therefore, sufficient evidence was introduced for a reasonable trier of fact to find Mr. Eloi guilty
of the elements of the offense. Inlight of the evidence, Mr. Eloi cannot make the requisite showing
of prejudice because he cannot show that any motion for acquittal would have been successful.
See Sn-ickland,_ 466 U.S. at 694, Accordingly, Mr. Eloi cannot show that hi's counsel was
ineffective. | | |
‘Mz, Eloi has not shown the substantial demai of‘a constitutional right on any of his claims.
See Stack, 529 U.S. at 484; 28 U.s. C. § 2253(c)(2). Moreover, because the record conclusively
-shOws‘that MEt. Eloi is énﬁtl‘edjt_b nio relief, no evideritiary heating was necessary. . Anderson v. .
 United States, 948 F.2d 704, 706 (11th Cir. 1991). According.gy,- Mr. Eloi’s motion fora COAls

DENIED. His motion for leave to proceed on.appeal IFP is DENIED AS MOOT,

UNTTED@TATE r RCUIT TUDGE.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-10288-B

JEAN ROUSSEL ELOI,

Petitioner-Appellant, -

Versus

UNITED STATES OF AMERICA,

Responde_ht-Appcllee.

Appeal from the United States District Court
for the Middle District of Florida

Before: WILSON and JILL PRYOR, Circuit Judges.

BY THE COURT: '

Jean Roussel Eloi has filed a motion for reconsideration, pursuant to 11th Cir. R. 22-1(c)
, and 27-2, of this Court’s order dated June '5, 2019, denying his motion for a certificate of
appealability and denying as moot his motion for leave to proceed on appeal in forma pauperis in
the appeal_of the district court’s denial of his 28 11.S.C. § 2255 motion to vacate his sentence.
Because Eloi has not alleged any points of law or fact that this Court overlooked or .

misapprehended in denying his motions, his motion for reconsideration is DENIED.
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

_ ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, NN'W.
Atlanta, Georgia 30303

David J. Smith For rules and forms visit

Clerk of Court : www.call.uscourts.gov

June 05, 2019

Clerk - Middle District of Florida
U.S. District Court

401 W CENTRAL BLVD
ORLANDO, FL 32801

Appeal Number: 19-10288-B

Case Style: Jean Eloi v. USA .
District Court Docket No: 6:17-cv-01646-JA-GIJK

Secondary Case Number: 6:14-cr-00248-JA-GJK-1

The enclosed copy of this Court's order denying the application for a Certificate of
Appealability is issued as the mandate of this court. See 11th Cir. R. 41-4. Counsel and pro se
parties are advised that pursuant to 11th Cir. R. 27-2, "a motion to reconsider, vacate, or modify
an order must be filed within 21 days of the entry of such order. No additional time shall be

allowed for mailing."

All pending motions are now rendered moot in light of the attached order.
Sincerely, |

DAVID J. SMITH, Clerk of Court

Reply to: Craig Stephen Gantt, B/mrd
Phone #: 404-335-6135

Enclosure(s)

DIS-4 Multi-purpose dismissal letter
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

JEAN RO’USSEL ELO],
Petiﬁoner, '
v. | N ’ Case No: 6:17-cv-1646-Orl-28GJK
| UNITED STATES OF AMERICA,

Respondent.

/-

OPINION AND ORDER

- This cause comes before the Court on Jean Rbussel Eloi’s (”Petit-ioner;’ or “Eloi”)
| 28US.C. § 2255 inotion to vacate, set aside, or correct an illegal sentence (”MOtion to
_Vacafe") (Doc. 1, filed September 18, 2017). Respondent filed a response in opposition to
the Motion to Vacate (Doc. 6)( and Eloi filed a reply (i)oc. 11). Upoh review of the
‘pleadings and the record from Eloi’.s crimihal proceedings, the Court concludes that the
Motioﬁ to Vacate must be denied. |
I.  Background and Procedural History?
On November 5, 2014, a federal grand jury in Orlando, Florida returned an
indictment charging Eloi with Willfully'attempting to entice a minor to engage in sexual
activity, in violation of 18 U.S.C. § 2422(b) (Cr. Doc. 13). A jury found Eloi guilty as

charged (Cr. Doc. 51), and-the Court sentenced him to 360 months in prison (Cr. Doc. 91,

1 Pleadings in Eloi’s underlymg criminal case, 6:14-cr-248-Orl- 28G]K will be cited
as (Cr. Doc. __). .
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105,106). The Eleventh Circuit Court of Appeals affirmed Eloi’é conviction and sénten;e.
 United States v. Eloi, 669 F. App'x 551 (11th Cir. 2016). |
Eloi filed his Motion to Vacate oﬁ Séptember 8,2017 (Doc. 1).
II.  Legal Standards
A. Standard of Review under 28 US.C. § 2255

Title 28 U.S.C. § 2255 provides federal prisoners with an avenue for relief under

limited circumstances:

A prisoner in custody under sentence of a court estabhshed
by Act of Congress claiming the right to be released upon the
ground that the sentence was imposed in violation of the
- Constitution or laws of the United States, or that the court was
without jurisdiction to impose such sentence, or that the
sentence wasin excess of the maximum authorized by law, or
is otherwise. subject to collateral attack, may move the court
which imposed the sentence to vacate, set aside or correct the

sentence.

28 U.S5.C. §2255(a). If a court finds a claim under § 2255 to be valid, the.court ”‘sh‘all vacate
and set the judément aside and shall discharge the prisoner or resentence him or grant a
new trial or correct the sentence as may appear appropriate.” Id. at § 2255(b). To oBtain'
this relief on collateral review, a 'petitioher must clear a significantly higher hurdlg than
exists on direct appeal. See United States v. Frady, 456 U.S. 152, 166 (1982) (réj'ect'mg the
plain error standard as not sufficiently deferential to a final judgment).
E. Ineffective Assistance of Counsel
To prevail on a claim of ineffective assistance of counsel, Petitioner must show
- that: (1) “counsel’s representation fell below an objective standard of reasonableness”;

and (2) “there is a reasonable probability that, but for counsel’s unprofessional errors, the ,
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?

result of the proééeding would have been different.” Strickland v. Washington, 466 U S.
668, 688, 694 (1984). These two elements are commonly referred to as Strickland's
performance and prejudice prongs. Reece v. United States, 119 F.3d 1462, 1464 n.4 (11.th‘
Cir. 1997). If a petitioner fails to establish either Strickland prong, the Court need not
consider the other prong in finding that there was no ineffective assistance of counsel,
Strickland, 466 US. at 697. Claims of ineffective assistance of appellate counsel are
governed by the same standards applied to trial counsel under Strickland. See Héath v.
Jones, 941 F.2d 1126, 1130 (11th Cir.1991)..

A court must adhere to a strong presumption that counsel’s conduct falls within
the wide range of reasonable professional assistance. Stricklhnd, 466 at 689. Thus, a court,
when considering an ineffectiveness claim, must judge the reasonableness of counsel’s

‘challenged conduct on the facts of the particular éase, viewed as of the time of counsel’s
conduct. Id. at 690; see also Gates v. Zant, 863 F.2d 1492, 1497 (11th Cir. 1989).
As observed by the Eleventh Circuit Court of Appeals:
[The test for ineffective assistance of counsel] has nothing to
do with what the best lawyers would have done. Nor is the
test even what most good lawyers would have done. We ask
only whether some reasonable lawyer at the trial could have
~ acted, in the circumstances, as defense counsel acted at trial.
Courts also should at the start presume effectiveness and
should always avoid second guessing with the benefit of
hindsight. Strickland encourages reviewing courts to allow
lawyers broad discretion to represent their clients by

pursuing their own strategy. We are not interested in grading
lawyers’ performances; we are interested in whether the

adversarial process at trial, in fact, worked adequately.
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White v. Singletary, 972 F2d 1218, 1220-21 (11th Cir. 1992) (citation omitted). Under these -
rules and pfesumpﬁoné, : the cases in which habeas petitioners can properly prevail on
the ground of iﬁeffecﬁve assistance of counsel are few and far beMeen." Roggrs v.v Zant,
13 F.3d 384, 386 (11th Cir. 1994).
III.  Analysis
| Eloi raises eight grounds in his Moﬁon to Vacate. He asserts that defense cc;unsel
Maria Guthan (”‘C‘o'unsel”). and appellate counsel wefe ineffective for faiyl_ing to:v (1) object
to the govemrhent’s closiﬁg argument that Eloi did not offer evidence to support his
“role-playing” defense (Ground One); (2) 'obj,ect to the use of a sealed state-court record
to enhance his sentence (Grounds Two and Four); (3) object to the improper swearing of
the jury (Ground Three); (4) object to the Court’s participation in the government’s
_framiﬁg of the clpsing argument (Ground Fivé); '(5)‘ provide the government with
B evidence that may have led to the discovery of exculpatory evidence (Gréund Sbc); (6)
make a sufficient motion for a judgmgnt of acquiftal (Ground Seven); and (7) object to .
facts not in eviden‘cé (Ground Eight). (Doc. 1 at 4-11). Each ground will be addressed
séparately. |
A. Ground One and Ground Five
In Ground One, Eloi asserts that Counsel was constitutionally ineffective for
féiling to bbject: to the government's closing argument that he offered no evidence at trial
to support his defense theory of "role—playmg” (Doc. 1 at 4). He urges that Counsel
“shotild have objected to the ai‘r'gﬁhié’ri’fs because Eloi “did not put up a theory of defense
in [his] opening statement” (Id.). He a'sserts that Counsel was aware of the gévernment’s

4
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intent to argue that Eloi had not offered evidence of “role-playing” and that Counsel
should have objected to this argument prior to the government s closmg (Id.). In Claim
Five, Eloi asserts that Counsel was constitutionally ineffective for failing to object to “the
District Court’s participation in the framing of it's [sic] closing argument” (4. at 9).
~As to Ground Five, the Court did not impermissibly “frame” the government’s
closing argument. Prior to closing arguments, the prosecutor told Counsel and the Court
that he intended to “observe that the defense failed to present any evidence [of role-
| plaYing] to support its theory or its explanation of the case. And also remark that the
defense has the opportunity to call witnesses to present evidence fo support ifs theory”
(Cr. Doc. 101 at 4). Altﬁough_ Counsel agreed that the prosecutor was p-errnitted to make
such an argument, she argued that it was iﬁcerrect because “in viewing the evidence,
there was certainly some role-playing based on the evidence elicited frem.Nadirah Little”

(Id. at 6). The Court considered the attorneys’ arguments and noted: -

Well, I think generally the prosecutor can comment on the
failure of the defense to iritroduce certain evidence. I think
what the problem is in this case in part because it was such a
concise case is that you by necessity come pretty close to the
line. Mr. Ambrose, you can do what you're going to do, butI
don’t know exactly how it's going to come up, but it doesn’t -
- I think you can get in trouble by not just commenting
directly on the defendant's failure to testify, but making some
argument that constitutes an inference that the defendant did
not testify. So I appreciate your bringing it to my attention.
You're right, it’s delicate -- it’s a delicate argument.

(Cr. Doc. 101 at 7). At most, the Court’s statement was a caution to the prosecutor not to
“comment on Eloi’s failure to testify. Counsel had no grounds on which to object to the
Court's statement, and was not ineffective for failing to do so. See Lindsey v. Smith, 820

5
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 F2d 1137, 1152 (11th Cir. 1987) (a habeas petitionef who claims couﬁsél should have
followed a strategy :that would have proven futile has not shown that counsel’s
performance was deficient); Freeman 2. Aft’y Gen., 536 F.3d 1225, 1233 (11th Cir. 2008) “A
lawyer cannot be deficient for failing to raise a meritless claim.”).
| Eloi’s contention in Ground One that the goVernment_'s closing argument was
improper because Counsel vdid not suggest a role-playing defense during opening
statements is incorrect. To the contrary, during her bpening statement, Counsel said that
‘the victim’s mother, Nadirah Little (“Ms. Little”), was engaged in sexually explicit
- conversations With Eloi and that the victim's father, Kenne;ch Little, was angry about it:

I suggest to you that the evidence in this case is really going .
to be, at the end of the day, that all of these conversations were
between Mr. Eloi and what he believed to be Nadirah Little.
And he wasn't enticing or persuading a minor. He was
engaged in role-playing, tawdry, sex talk with a woman that
he had been having these conversations with for a period of
time. Through these ooVoo accounts and the 0oVoo accounts
are Nadirah Little’s accounts.

I suggest that the evidence just is as direct that he believed
* that he was continuing to have conversations with Nadirah
Little, not with her daughter. The substance of the
conversations with Nadirah Little were from the onset,
raunchy, sexual, about what Mr. Eloi could do to her, how she
would enjoy it. So when you look at this case and you hear
the evidence as we go forward now this afternoon, Mr.
Ambrose would suggest that Nadirah Little is a very
concerned parent. I think that the evidence in this case, as you
hear it, could lead you down a different path. And of course,
that path is that Nadirah Little got caught, she got caught by
Ken Little, and they called the pohce because Ken thtle
~ wanted to get after Jean Eloi. :
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(Cr. Doc. 100 at 133-34) (emphasis supplied). When cross-examining Ms. Little, Counsel
questioned her about an ongoing affair (dr potential affair) with Eloi (Cr..Doc. 100.at 171-
83). In Counsel’s closing argument, she again urged that Eloi believed himself to be role-
playing with Ms. Little during the internet chats, specifically parroting portions of her
opening statement and noting that “[w]hat you have here is . . . a tawdry, sord‘id
relationship between Mr. Eloi and Nadirah Little.” (Cr. Doc. 101 at 22, 1. 21-22). Given
that role-playing was the sole thebry of defense, reasonable competent counsel could
have declined to argue as Petitioner claims Counsel should have. |
Finally, to the extent Eloi argues that the pros.ecutor impermissibly commented on

his right to remain silent during closing argument, he is wrong.2 During closing, the
government outlined the evidence that was presented at trial, and commented on the
defense’s role-playing theory:

In the defense opening you heard a theory, if you will, an

explanation of what the case was going to be, and when you

hear it again from Ms. Guzman as she stands here in my place,

we ask you to ask yourselves, where is the evidence that

supports that explanation? We submit to you that that’s a

very difficult task under the facts of this case and that what

the defense will try to weave together out of whole cloth

doesn’t hold up. The knots and the stitches, the threads, they
don’t hold together and it all falls apart.

2 In his Motion to Vacate, Eloi did not raise the issue of the government’s improper
comment on his right to remain silent. Rather, Eloi waived this argument because he
raised it for the first time in his reply (Doc. 11). See United States v. Evans, 473 F.3d 1115,

~--1120-(11th - Cir. 2006)-(“[A]rguments raised for the first time-in-a-reply- brief-are-not-- . -

properly before a reviewing court.”)(quoting Herring v. Sec’y, Dept of Corr., 397 F.3d 1338,
1342 (11th Cir. 2005)). Nevertheless, Respondent addressed this issue, so it will be briefly

addressed by the Court.
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Examine the testimony of Nadirah Little. She was having
some sort of a chat relationship with the defendant, but we're
not here to judge her. You may have your own opinions of
who she is or what she is, but she readily. admitted the
relationship. And so you've got to decide was she being
truthful with you? Is there any indication that she was not
‘being truthful with you? Her husband knew about the
relationship. They hadn’t had a good marriage in years, -
There is no reason to disbeliev(e that. She was open and

honest.

| There’s no evidence whatsoever that the defendaﬁt thought

he was ‘chatting with Nadirah Little. The evidence

throughout indicates that he thought he was chatting with

this 11-year-old girl.

(Cr. Doc. 101 at 13;14). This argume'ht, taken in its proper context, neither improperly
shiftea the burden of proof nor impermisﬁbly commented on Eloi’s failure to tesﬁfy or
his right to remain silent. See‘United States v. Blankenship, 382 F.3d 1110, 1128 (11th Cir. '
2004) (a prosecutor’s statement violates a defendant’s right to remain silent if it was
”mémifestly intended‘ to be a commen_t on the defendant’s failure to testify” or was “of
such a character that a jury would naturally and necessarily take it to be a comment” on
the defendant’s failure to tesﬁfy) (quoting United States v. Knowles, 66 F.3d 1146, 1162-63
(llfh Cir. 1995)). Instead the prosecutor. simply respénded to Eloi’s role-playing theory
of defense and urged the jury to consider the evidence that had been p;esented.
Reasonable competent counsel could have concluded thét objecting to the comments
would have been futile, particularly in light of the diécussion between the Court, the

government, and Counsel prior to closing arguments. Ground One fails to satisfy

~Strickland’s performance prong,and the claim is denied." -
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B. Ground Two and Ground Four
. Eloi asserts that appellate counsel was ineffective for faﬂing to urge that the Court
applied the wrong United States Sentencing Guidelines enhancements whén calculating -
his sentence (Doc. 1 at 5).: Eloi does not explain how the applied enhancements were
inéorrect. However, he also afgues in Ground Two (again, without explanation) fhat
Counsel was ineffective for failing to object to the use of a sealed prior state-court

conviction to enhance his sentence (Id.). This latter assertion appears to be the same

.argument as that raised in Ground Four (Id. at 8). Accordingly, Grounds Two and Four

are c_onstrued,together as an argument that Counsgl was ineffective for failing to bbject
té the use of a sealed record in Eloi’s sentencing calculations and that appellate counsel
should have raised ﬁﬁs issue on direct appeal. See Estelle v. Gamble, 429 U.S. 97,106 (1976)
(A document filed pro se is “to be liberally construed.”).

On‘February 23, 2015, the government moved t_b compél the produttion of Eléi’s
sealed state-court conviction for battery of a child (Cr. Doc. 56). At the Court’s direction
(Cr. Doc. 57), Couhsel résponded to the motion, noting that “Counsel for Mr. Eloi believes
that taking no position in this matter is the only legal positibn that she can take on behalf
of Mr. Eloi.” (Cr. Doc. 60 at §.5). The Court granted the motion to compel, and directed

Florida authorities to release the record of Eloi's prior conviction to the United States

Probation Office for the Middle District of Florida (Cr. Doc. 62). The conviction was based

~ on Eloi’s sexual activity with a thirteen-year-old child (Cr. Doc. 87 at 1-2), and was a factor

in considering his sentence (Cr. Doc. 106 at 21-22)'.
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To the extent Eloi argues that Counsel should have objected to thé governmcht’s
motion er release of the prior conviction, she had no grounds on which to do so. “No
- limitation shall be placed on the informatio'n concerning 'the background, character, and
conduct of a person convicted of an offense which a court of the United States may receive
| and consider for the purpose of imposing an appropriate sentence.” 18 ‘U.S.C. § 3661,
accord US.S.G. § 1B1.4 (In determining the sentcnce to impose, “the court may c'onsid.er,
without limitation, any information c‘c')ncerm'n.g the background, character and conduct
of the defendant, unless otherwise prohibited by law"); see also United States v. Tome, 611
F.3d 1371, 1379 (11th Cir. 2010) (recognizing that a district court is free to consider any
mformanon relevant to defendant s background, character, and conduct when "
sentencing him); United States v. Foster, No. 18-10257, 2018 WL 4520085, at f‘2 (11th Cir.
Sep. 20, 2018) (same). |
Eloi cites no authority for his proposition that Counsel coﬁ_ld have successfully‘
objected to the government’s motion to compel. Rather,. he urges that he “specifically
asked lﬁs counsel to file an objection,"’ and that her failure to do so denied him effective
~ assistance under United States v. Cronic, 466 U.S. 648 (1984) (holding that “a trial is unfair
if the accused is denied counsel ata criticai stage of his trial”) (Doc. 11 at 18-19‘). v_However,
_defense counsel is not required fo adhere to every meritless requcst from a defendant,

and it is axiomatic that a defendant is not prejudiced from counsel’s failure to do so. See

Brownlee v. Haley, 306 F.3d 1043 1066 (11th C1r 2002) (counsel was not ineffective for

 failing to raise issues clearly lacking in merit). Ground Two fails to sahsfy Strzckland’

prejudice prong and is denied.

10
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For the same reasons that Counsel had no grounds to object to Eloi’s prior
conviction }be.ing consideréd at sentencing, appellate counsel had no grounds on which
to raise this claim on direct 'appeal; Ground Four is also denied.

C | Ground Three
Eloi asserts that Counsel was ineffective for failiﬁg to object to the sweafing of the
" jury (Doc. 1at 7). Hev urges that, although the transcript confirms that t};e jury was sworn, -
because the oath was not_trénscribe'd, he does not know; that it was proper (Id.).

This claim is‘ meritless. After the jurors were chosen, the Cdurt asked the Clerk fo
swear the jury (Cr. Doc. IOO at 111). The transcript indicates that “ [w]hereupon the jury
was sworn” (Id.). Moreover, immediately prior to the Court’s preliminary instructions,

~ the Court noted again that the jury had been sworn (Id. at 114). 'Eloi, who was présent
when the jury was sworn, does not suggest that the oath was improper in any manner.
Rather, he now argues that, because the oath was not transcribed, he cannot définitely
’discern whether the oath was proper (Doc. 1 at 7).

A petitioner must “affirmatively prove prejudice.." Strickland, 466 U .S. at 693. Eloi
only spe.culates that there was an impropriety in the oéth. He éannot satisfy Strickland’s |
second prong with mere speculati‘on aI"ld conjecture, which is precisely what he attempts
to do here. Bradford v. Whitley, 953 F.2d 1008, 10i2 (5th Cir. 1992); see also Bruﬁq v. State,
807 So. 2d 55, 67 (Fia. 2001) (“Mere speculation regarding possible error is not enéugh to

satisfy Strickland.”). Because Eloi cannot demonstrate Strickland prejudice, Ground Three

"~

is denied.
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D. Ground Six

Eloi asserts that Counsel was constitutionally ineffective for failing to provide the

i

government with evidence that he (Eloi) was having an affair with the victim’s mother,

Nadirah Little (Doc. 1 at 9-10). He believes that this evidence would have led the police

to discover additional ¢

orﬂihe chats with Eloi to

vidence showing that Ms. Little was using the child’s name in

)

hide the affair from her husband (Id.).

Eloi does not reveal the allegedly exculpatory evidence that Counsel failed to

provide to the governm

been, but was not, offer

ent, nor does he identify the additional evidence that could have

ed at trial. “Speculation is insufficient to carry the burden of a

habeas corpus petitioner as to what evidence could have been revealed by further

i

investigétion.” Aldrich v Wainwright, 777 F.2d 630, 636 (11th Cir. 1985). Eloi only

|

speculates that the govérnment would have investigated and discovered exculpatory

evidence had Counsel
admitted to having sexu
Doc. 100 at 172-75). Sh

conversations and her ac

that, but for Counsel’s a

outcome, and Ground Si>

nformed it of his affair with Ms. Little. Notably, Ms. Little
al conversations and an extra-marital relationship with Eloi (Cr.'
- testified that she told the police and her husband about ‘the
tivity with Eloi (Id. at 177-78). Consequently, Eloi has not shown
lleged error, there was a reaéonable probability of a different
x fails to satisfy Strickland’s prejudice prong.

E. Ground Seven

Eloi asserts that Counsel was ineffective for failing to properly argue that he was

1

- - entitled to an acquittal under Rule 29 of the Federal Rules of Criminal Procedure (Doc. 1

at 10). Eloi was convicted under 18 U.S.C. § 2422(b), which states, in relevant part:

12
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Whoever, using the mail or any facility or means of interstate
or foreign commerce . . . knowingly persuades, induces,
entices, or coerces any individual who has not attained the
age of 18 years, to engage in prostitution or any sexual activity
for which any person can be charged with a criminal offense,
or attempts to do so, shall be fined under this title and

imprisoned[.]

18 U.S.C. § 2422(b). The attempted “criminal offense” for which Eloi could be charged
was sexual battery upon a person less than twelve years of age undér Florida Statute §
794.011'(2)(a). Eloi now argues that th_ere was insufficient evidence presented at trial to
show that he intended to commit sexual battery upon a minor child (Doc. 1 at 10).
Specifically, he urges that the government coula not prove that Eloi intended to penefrate
the child, orally, anally, or vaginally (Id.)._5

Counsel made a Rule 29 motion at the end of the government's case,4 and urged
.that “the government has not proved ‘the’ elements that [it] is required to in the

indictment.” (Cr. Doc. 100 at 250). Counsel provided no argument to support the motion

3 Under Florida law, the statutory definition of sexual battery includes the “oral,
anal, or vaginal penetration by, or union with, the sexual organ of another or the anal or
vaginal penetration of another by any other object.” Fla. Stat. § 794.011(1)(h).

4 Rule 29 of the Federal Rules of Criminal Procedure provides in part:

After the government closes its evidence or after the close of
all the evidence, the court on the defendant’s motion must
enter a judgment of acquittal of any offense for which the
evidence is insufficient to sustain a conviction. The court may
on its own consider whether the ev1dence is msufflcxent to

sustain a conviction:;

Fed. R. Cr. P. 29(a).
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and did not explain which elements were.unp_foven (Id.). The Court denied the Rule 29
motion withouf asking for argument (Id.).

Reasonable competent counsel could have concluded that it was futile to present
further argument to the Court on this element because sufficient evidence existed to show
that Eloi intended to commit sexual battery when he met the child. Specifically, in the
chat logs between Eloi and the police officer posing as an eleven-year-old girl, Eloi
expressed his intent to perforrﬂ oral sex on the child when they met (Cr. Doc. 52-1). Seé
Coleman v. State, 484 So.‘2_d 624, 628 (Fla. 1st DCA 1986) (noting that the séxual ba_ttery

statute “is not intended to be read from the perspective of either the accused or fhe victim,
but is intended to be read from the sta'ndpoint‘of either one performing a sexluél act upon
the other”). Moreover, the Court did not ask Counsel to support thé Rule 29 motion,
suggesting that any :argurnent by Coﬁnsel thét the government had not demonstrated
Eloi’s intent to penetraté a child, would have been unsuccessful. Ground Seven fails to
satisfy either Strickland prong, and it is denied. | |

F. Ground Eight.

. Eloi’s sole assertion int Ground Eight is that “Counsel’s performance fell below an
objective standard of reasonableness wheﬁ Counsel failed to object ‘to‘ facts not in
evidence” (Doc. 1 at 11). Eloi offers no support or explanation fbr this assertion and does
not identify the facts to which Counsel should have objected. Nor does he maké an
argument as to why, or how, he suffered Strickland prejudice. The Court cannot grant

. relief-on such cohclu'sory allegations. Eloi must demonstrate both that his a‘t‘t‘orﬁey's
efforts fell below constitutional standards, and that he suffered prejudice as a result. See

14
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Strickland v. Washington, 466 U.S. 668, 688, 694 (1984), He has not done s, and Ground
Eight is denied. |

Any of Eloi’s allegations not specifically addressed herein have been f@und to be
without merit. Because each ground raised in the petition is concluSory, meritless, or
affirmatively confradicted in the recérd, ﬁ'an evidentiary hearing is not required. Sée
Holrﬁes v. United States, 876 F.2d 1545, 1553 (11th Cir. 1989). .‘
| Accordingly, it is hereby ORDERED AND ADJUDGED:

1. . Eloi’s motion to vacate, set aside, or correct an illegal senteﬁce pursuant to
28 U.S.C. § 2255 (Doc. 1) is DENIED.

2. The Clerk of the Couﬁ is directed to terminate any pending motions, enter
judgment accordingly, and close this caée.

3. The Clerk of the Court is ft;lrther directed to file a copy of this Order in
crir;\inal case numbér 6:14—cr-248-0RL-28G]K and to t‘erminate the motion to Vacate, set
aside, or correct an illegal sentence pursuant to 28 U.S.C. § 2255 (Cr. Doc. 112) pending in
that case. A |

IT IS FURTHER ORDERED:

- A CERTIFICATE OF APPEALABILITY IS DENIED. A prispnér seeking a writ of
habeas corpus has no absolute entitlement to appeal a district court's denial of his
petition_.v28 U.S.C. § 2253(c)(1); Miller-El v. Cockrell, 537 U.S. 322, 335 (2003). “ A [COA]
may issue . . . only if the applicant has made a substantial showi.n;c; of ti\e denial of a

-constitutional-right:” 28 USC §’2253(C')(2). “To-make-such'a showing, Petitioner must-
demonstrate that “reasonable jurists would find the district court’s assessment of the
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constltunonal claims debétable or wrong,” Tennard V. Drefke 542 US. 274, 282 (2004)
(quoting Slack v. McDumel 529 U.S. 473 484 (2000)) or, that “the issues presented [are]
adequate to deserve en’couragement to proceed further.” Miller-EL 537 U.S. at 336A :
(citation and quotation omitted). "Eloi has not made the requisite showing in these -
circurf\stances. Because Eloi is not entitled to a certificate of ap'pealability,'he is not
entltled to proceed in forma pauperzs on appeal.

DONE and ORDERED in Orlando, Florida on November L:S , 2018.

]OHN NTOON I
D STATES DISTRICT JUDGE

Copies furnished to:
~Counsel of Record

Unrepresented Party
- SA: OrlP-4
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