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Footnotes
1 After Julie's death, police seized the computer in the Jensen's home and found that on various dates between October

15 and December 2, 2002, several websites related to poisoning were visited; including one entitled “Ethylene Glycol.”
2 After comparing the letter to known writing samples from Julie, a document examiner with the State Crime Lab concluded

that the letter was written by Julie.
3 The criminal complaint provides the following summary of DeFazio's conversations with Julie on November 25, 1998:

[W]hen I coaxed her, she told me how she was afraid her husband was going to kill her last weekend. When I asked
her why she thought such a serious thing was going to happen, she explained why. She had found a paper listing
things to buy in her husband's stuff. She said it listed syringes and names of drugs on it. Then she said that she
thought he might try to kill her with a drug overdose and make it look like a suicide. I asked her why she thought
he would do this. She said that there were other things she couldn't explain. She also wondered aloud if the drugs
were for himself, but she didn't ever see him taking drugs so she didn't think that was the reason for the list.... One
other time she had mentioned that it bothered her how every time she walked into the room when her husband was
on the computer, he always turned it off or covered it quickly. She asked him why once, but he said he was doing
business stuff, and he was done.

4 The district attorney conceded that the statements Julie made to Kosman during a conversation on November 24, 1998,
were testimonial. With respect to these statements, the State is arguing only that they are admissible under the forfeiture
by wrongdoing doctrine, which is discussed in Section IV.
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5 In State v. Manuel, 2005 WI 75, ¶ 60, 281 Wis.2d 554, 697 N.W.2d 811, this court held that nontestimonial statements
still should be evaluated for Confrontation Clause purposes under the test of Ohio v. Roberts, 448 U.S. 56, 100 S.Ct.
2531, 65 L.Ed.2d 597 (1980). The circuit court's findings under Roberts admitting some statements and excluding others
were not reduced to a written order and they are not the subject of either the State's appeal or Jensen's cross-appeal.

6 The Sixth Amendment to the United States Constitution provides that “[i]n all criminal prosecutions, the accused shall
enjoy the right ... to be confronted with the witnesses against him[.]”

7 Article I, Section 7 of the Wisconsin Constitution states that “[i]n all criminal prosecutions the accused shall enjoy the
right ... to meet the witnesses face to face.”

8 We note that recently in State v. Hemphill, 2005 WI App 248, 287 Wis.2d 600, 707 N.W.2d 313, the court of appeals
held that a declarant's spontaneous statement to responding police officers implicating the defendants in a crime was
deemed nontestimonial. The court reasoned, in part as follows:

The statement made by [the declarant] in the instant case does not fall into any of the identified categories of
“testimonial” statements. This was not a statement extracted by the police with the intent that it would be used later
at trial. It was not an interrogation situation. [The declarant] offered the statement without any solicitation from police.
It was a spontaneous statement made to a responding police officer. Like the foreign cases cited by the State in
its brief, the [declarant's] statement was offered unsolicited by the victim or witness, and was not generated by the
desire of the prosecution or police to seek evidence against a particular subject.

Id., ¶ 11. We do not read Crawford in such a restrictive light. Under the definition of testimonial adopted today we
must overrule Hemphill.

9 As noted in Summers, other federal circuits have created similar standards. United States v. Summers, 414 F.3d 1287,
1302 n. 9 (10th Cir.2005) (citing United States v. Cromer, 389 F.3d 662 (6th Cir.2004); United States v. Hendricks, 395
F.3d 173 (3d Cir.2005); United States v. Saget, 377 F.3d 223 (2d Cir.2004)).

10 Additionally, although the circuit court considered whether the admission of the voicemails violated the Confrontation
Clause under Crawford, the court already had excluded the voicemails as inadmissible hearsay. Thus, even if the
voicemails are nontestimonial, they must still be excluded under Roberts, 448 U.S. 56, 100 S.Ct. 2531.

11 While we conclude that Julie's statements to Wojt and DeFazio were nontestimonial, this is not the same as concluding
that they are admissible. When considering the admissibility of such evidence, the test from Roberts, 448 U.S. 56, 100
S.Ct. 2531, applies. Manuel, 281 Wis.2d 554, ¶ 60, 697 N.W.2d 811.

12 The forfeiture by wrongdoing doctrine did not arise related to the Court's holding in Davis v. Washington, 547 U.S. 813,
––––, 126 S.Ct. 2266, 2273, 165 L.Ed.2d 224 (2006), but the Court addressed it because the States, and their amici,
raised it as an issue. Seemingly as dicta, the Court stated the following: “We reiterate what we said in Crawford : that
‘the rule of forfeiture by wrongdoing ... extinguishes confrontation claims on essentially equitable grounds.’ That is, one
who obtains the absence of a witness by wrongdoing forfeits the constitutional right to confrontation.” Id. at 2280 (quoting
Crawford v. Washington, 541 U.S. 36, 62, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004)) (citations omitted).

13 Although Diaz v. United States, 223 U.S. 442, 451–53, 32 S.Ct. 250, 56 L.Ed. 500 (1912), and other courts have used
the term waiver in this context, we conclude the term forfeiture is more appropriate “because the phrase ‘forfeiture by
wrongdoing’ better reflects the legal principles that underpin the doctrine.” Commonwealth v. Edwards, 444 Mass. 526,
830 N.E.2d 158, 168 n. 16 (2005). That is, there is an important distinction between the concept of waiver and forfeiture.
“Unlike waiver, which requires a knowing and intentional relinquishment of a known right, forfeiture results in the loss of
a right regardless of the defendant's knowledge thereof and irrespective of whether the defendant intended to relinquish
the right.” United States v. Goldberg, 67 F.3d 1092, 1100 (3d Cir.1995).

14 Other cases in which courts have applied the forfeiture by wrongdoing doctrine to situations where the defendant is
charged with the same homicide that rendered the declarant unavailable include the following: People v. Moore, 117
P.3d 1 (Colo.Ct.App.2004) (applying similar reasoning as State v. Meeks, 277 Kan. 609, 88 P.3d 789 (2004)); Gonzalez
v. State, 155 S.W.3d 603 (Tex.App.2004) (same); and United States v. Mayhew, 380 F.Supp.2d 961 (S.D.Ohio 2005)
(same).

15 Garcia–Meza's defense was that he did not have the necessary premeditation for first-degree murder because he was
too intoxicated. United States v. Garcia–Meza, 403 F.3d 364, 367 (6th Cir.2005).

16 Related to the proper burden of proof, the Court in Davis stated the following: “We take no position on the standards
necessary to demonstrate such forfeiture, but federal courts using Federal Rule of Evidence 804(b)(6), which codifies
the forfeiture doctrine, have generally held the Government to the preponderance-of-the-evidence standard.” Davis, 126
S.Ct. at 2280 (citations omitted).
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1 As the majority notes, we generally apply United States Supreme Court precedents when interpreting these clauses.
Majority op., ¶ 13.

2 I agree with and join that part of the majority opinion that concludes that the statements to Kosman and the letter to
Ratzburg were testimonial. I do not discuss these statements further. I also agree that the statements made by Julie to
DeFazio are nontestimonial, for reasons stated later in this opinion. At issue are the statements made by Julie to Wojt.

3 This principle has been totally abandoned by the majority in its adoption and application of a broad forfeiture by
wrongdoing doctrine, as I will discuss later in this opinion.

4 We have previously recognized that Wisconsin follows the reliability standard established in Ohio v. Roberts, 448 U.S.
56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980), for evaluating the admissibility of nontestimonial evidence. State v. Manuel,
2005 WI 75, ¶ 3, 281 Wis.2d 554, 697 N.W.2d 811.

5 In Wisconsin, at a minimum, testimonial evidence includes ex parte in-court testimony or its functional equivalent (such
as affidavits, custodial examinations, prior testimony not subject to cross-examination by the defendant, or similar
pretrial statements declarants would reasonably expect to be used prosecutorially), extrajudicial statements contained in
formalized testimonial materials (such as affidavits, depositions, prior testimony, or confessions), and statements made
under circumstances that would lead an objective witness reasonably to believe that the statement would be available
for use at a later trial. Manuel, 281 Wis.2d 554, ¶¶ 37, 39, 697 N.W.2d 811.

6 Hammon v. Indiana, 547 U.S. 813, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006) (decided in the same opinion as Davis v.
Washington ).

7 The majority does not address the fact that the doctrine of forfeiture by wrongdoing at common law merely provided
that “if a witness is kept away by the adverse party, his testimony, taken on a former trial between the same parties
upon the same issues, may be given in evidence.” Reynolds v. United States, 98 U.S. 145, 158–59, 25 L.Ed. 244 (1879)
(emphasis added). See also Adam Sleeter, Injecting Fairness into the Doctrine of Forfeiture by Wrongdoing, 83 Wash. U.
Law Quarterly 1367, 1370–71. Thus, the historical rule was limited to where the witness was corruptly and wrongfully kept
away, and the rule only allowed former trial evidence between the same parties upon the same issues to be admitted.
This case does not involve former testimony at an earlier trial. In Crawford v. Washington, 541 U.S. 36, 54, 124 S.Ct.
1354, 158 L.Ed.2d 177 (2004), the court stated that it would recognize “only those exceptions established at the time of
the founding,” which included the forfeiture doctrine (emphasis added). In Davis v. Washington, 547 U.S. 813, 126 S.Ct.
2266, 2280, 165 L.Ed.2d 224 (2006), the court then discussed, without adopting, the version of the doctrine codified in
Federal Rule of Evidence 804(b)(6), which does not limit the doctrine to cases in which testimony was given at an earlier
trial. Neither Crawford nor Davis answered whether the scope of the forfeiture by wrongdoing exception must be limited
to that which was recognized at the founding.

8 The court in Davis took “no position on the standards necessary to demonstrate” forfeiture by wrongdoing, but recognized
that federal courts, relying on the Federal Rules of Evidence § 804(b)(6) (codifying the forfeiture doctrine) “have generally
held the Government to the preponderance-of-the-evidence standard.” Davis, 126 S.Ct. at 2280. I accept that, for
purposes of this opinion, the majority is not in error in adopting this standard. See majority op., ¶ 57.

9 Professor Friedman recognizes that reflexive application of the forfeiture doctrine is controversial, as well as “quite far-
reaching.” Richard D. Friedman, Confrontation and the Definition of Chutzpa, 31 Israel L.Rev. 506, 508 (1997) (hereinafter
Chutzpa ). The majority declines, however, to adopt Professor Friedman's recommendation that “the court should not
hold that the accused has forfeited [the confrontation right] unless the court is persuaded to a rather high degree of
probability that the accused has rendered the declarant unavailable[.]” Id. at 519.

10 Professor Friedman's far-reaching approach, if fully embraced by the majority, would clearly lead to nonsensical
applications. For example, Friedman suggests that “[t]he prosecution should bear the burden of taking all reasonable
steps to protect whatever aspects of confrontation are possible given the defendant's conduct, and of demonstrating that
it has done so.” Chutzpa at 525. Thus, under the reflexive forfeiture principle advocated by Friedman, once Julie left the
voicemail to Officer Kosman that indicated that she thought Jensen was trying to kill her, the State had an obligation
to notify Jensen that Julie made the statement, and give him an opportunity to cross-examine her by way of videotape
or deposition. Id. For obvious reasons, the majority does not advance that view. Yet, this is the proper application of
Professor Friedman's reflexive forfeiture doctrine adopted by the majority in this case.
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Footnotes
† Petition For Review Filed
1 “After Julie's death, police seized the computer in the Jensen [s'] home and found that on various dates between October

15 and December 2, 2002, several websites related to poisoning were visited; including one entitled ‘Ethylene Glycol.’
” State v. Jensen, 2007 WI 26, ¶ 6 n. 1, 299 Wis.2d 267, 727 N.W.2d 518. (Because Julie died on December 3, 1998,
we believe the court meant to refer to the three-month time period leading up to Julie's death, October 15 to December
2, 1998, not 2002.)

2 After comparing the letter to known writing samples from Julie, a document examiner with the state crime lab concluded
that the letter was written by Julie. Jensen, 299 Wis.2d 267, ¶ 7, 727 N.W.2d 518.

3 The forfeiture by wrongdoing doctrine was codified in 1997 in the Federal Rules of Evidence as a hearsay exception.
See Fed.R.Evid. 804(b)(6); see also Jensen, 299 Wis.2d 267, ¶ 43, 727 N.W.2d 518. This rule reads as follows:
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Rule 804. Hearsay Exceptions; Declarant Unavailable
....
(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:
....
(6) Forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing
that was intended to, and did, procure the unavailability of the decedent as a witness.

Fed.R.Evid. 804(b)(6).
4 The district attorney conceded that the statements Julie made to Kosman during a conversation on November 24, 1998,

were testimonial. Jensen, 299 Wis.2d 267, ¶ 11 n. 4, 727 N.W.2d 518. With respect to these statements, the State argued
only that they are admissible under the forfeiture by wrongdoing doctrine. Id.

5 We note that Jensen did not substantively challenge the circuit court's finding that the preponderance of the evidence
showed that Jensen caused Julie's absence. We deem that challenge abandoned. See State v. Ledger, 175 Wis.2d 116,
135, 499 N.W.2d 198 (Ct.App.1993) (issues not briefed or argued are deemed abandoned).

6 On appeal, Jensen argues that the circuit court erred in admitting Julie's letter as a “dying declaration.” The State explicitly
does not argue that Julie's letter was a dying declaration “because it believes the theory for admissibility” it advances “is
stronger and, unlike the dying-declaration theory, not subject to a potential waiver bar.” The State does, however, note
that this court “could still adopt” the circuit court's rationale for admitting the letter as a dying declaration. We decline to
reach the dying declaration issue given our harmless error analysis. See Gross v. Hoffman, 227 Wis. 296, 300, 277 N.W.
663 (1938) (only dispositive issues need be addressed).

7 WISCONSIN STAT. § 904.04(2) (2007–08) provides in pertinent part:
[E]vidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show
that the person acted in conformity therewith. This subsection does not exclude the evidence when offered for other
purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake
or accident.

All references to the Wisconsin Statutes are to the 2007–08 version unless otherwise noted.
8 Kelly Jensen is the woman Jensen was having an affair with; he married Kelly after Julie's death.
9 This three-part test has sometimes been worded differently, apparently combining the second and third step into one step.

State v. Hunt, 2003 WI 81, ¶ 32 n. 11, 263 Wis.2d 1, 666 N.W.2d 771 (citing State v. Pharr, 115 Wis.2d 334, 340 N.W.2d
498 (1983), which held that circuit courts must apply a two-prong test in determining whether evidence of other crimes is
admissible. The first prong requires the circuit court to determine whether evidence fits within one of the exceptions set
forth in WIS. STAT. § 904.04, and the second prong requires the circuit court to determine whether the probative value
of the evidence is substantially outweighed by the danger of unfair prejudice to the defendant).

10 We note that “[m]otive has been defined as the reason which leads the mind to desire the result of an act.” State v.
Johnson, 184 Wis.2d 324, 338, 516 N.W.2d 463 (Ct.App.1994).

11 Uxoricide is defined as “the murder of one's wife.” BLACK'S LAW DICTIONARY 1583 (8th ed.2004).
12 WISCONSIN STAT. § 901.04 provides in pertinent part:

(1) QUESTIONS OF ADMISSIBILITY GENERALLY. Preliminary questions concerning the qualification of a person
to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the judge, subject
to sub. (2) and ss. 971.31(11) and 972.11(2). In making the determination the judge is bound by the rules of evidence
only with respect to privileges and as provided in s. 901.05.
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