INDEX TO APPENDIX

Order Denying Petition for Review;
Supreme Court of the State of Nevada...........cccoeeeeiiiiiinienn, 0001
Filed November 07, 2019

Petition for Review by the Nevada Supreme Court;
Supreme Court of the State of Nevada..........ccocoovveviiniiinnnnnnnn.. 0002
Filed October 08, 2019

Order of Affirmance;
Court of Appeals of the State of Nevada ............cooveeeiiiiinnnnnn.... 0029
Filed September 20, 2019

Notice of Entry of Order;
Fourth Judicial District Court of the State of Nevada ............ 0032
Filed August 9, 2018

Oral Argument Transcript of Proceeding;
Fourth Judicial District Court of the State of Nevada ............ 0083
Filed November 16, 2017

Response to State’s Opposition to Petition for Writ of Habeas
Corpus;

Fourth Judicial District Court of the State of Nevada ............ 0104
Filed July 21, 2017

Opposition to Petition for Writ of Habeas Corpus;
Fourth Judicial District Court of the State of Nevada ............ 0120
Filed June 30, 2017

Petition for Writ of Habeas Corpus (Post-Conviction);
Fourth Judicial District Court of the State of Nevada ............ 0135
Filed April 6, 2017



Order of Affirmance;
Supreme Court of the State of Nevada...........cccoeeeeiiiiiinienn, 0166
Filed October 19, 2006

Order of Affirmance;
Supreme Court of the State of Nevada.........cccoooovveviiiiiinnnnnnnn.. 0186
Filed July 05, 2006

Corrected Judgment of Conviction;
Fourth Judicial District Court of the State of Nevada ............ 0191
Filed June 01, 2005

Order Dismissing Appeal;
Supreme Court of the State of Nevada.........cccoooovveviiniiinnnnnnn.. 0196
Filed September 03, 1998

Judgment of Conviction (Jury Verdict);
Fourth Judicial District Court of the State of Nevada ............ 0206
Filed May 1, 1996

Jury Instructions;
Fourth Judicial District Court of the State of Nevada ............ 0208
Filed March 15, 1996



IN THE SUPREME COURT OF THE STATE OF NEVADA

RICKEY TODD MAJOR, No. 76716
Appellant,

FILED

RENEE BAKER, WARDEN,
Respondent. NOV 07 2019

ELIZABETH &, BROWN

igF¢ "REME COURT

DEPUTY CLERK 3’"

ORDER DENYING PETITION FOR REVIEW

Review denied. NRAP 40B.1

It is so ORDERED.
Pf ek ACJ.
Pickering
/L—&ﬁm M . )u._)x OL_-%("“ '
Hardesty Parraguirre

A E%'}_.g 9, A W )
Stiglich Cadish

=¥ 15 N

Silver

cc:  Hon. Alvin R. Kacin, District Judge
Federal Public Defender/Las Vegas
Attorney General/Carson City
Elko County District Attorney
Elko County Clerk

IThe Honorable Mark Gibbons, Justice, did not participate in the
decision of this matter.

SupreME COURT
OF

Newoa App.0001

(0} 1947A | : ; !q’qs -




IN THE SUPREME COURT OF THE STATE OF NEVADA

Case No. 76714

Electronically Filed

RICKEY TODD MAJOR Oct 08 2019 02:17 p.m.
Elizabeth A. Brown
Appellant, Clerk of Supreme Court

v.
RENEE BAKER, et al.,

Respondents.

PETITION FOR REVIEW
BY THE NEVADA SUPREME COURT

App.0002

Docket 76716 Document 2019-41683



JURISDICTIONAL STATEMENT

The Nevada Court of Appeals issued a decision on September 20,
2019, affirming the lower court’s order dismissing Rickey Todd Major’s
April 6, 2017, post-conviction petition for a writ of habeas corpus. The
decision is attached to this petition for review as Exhibit 1. This petition
for review has been timely filed within the 18-day period set forth in Ne-

vada Rule of Appellate Procedure 40B(c).

QUESTIONS PRESENTED

1.  Under recently decided United States Supreme Court case
law, state courts must give retroactive effect to decisions that narrow the
scope of criminal laws. Given that new rule, must the Nevada courts
allow Mr. Major the benefit of Byford v. State, 116 Nev. 215, 994 P.2d 700
(2000), which narrowed the scope of first-degree murder?

2. Should this Court reconsider its prior retroactivity decisions
in light of Welch, and in light of the emerging nationwide consensus
among sister states, many of which grant full retroactive effect to deci-

sions that narrow the scope of a criminal statute?
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STATEMENT OF FACTS

This case involves Tina Dell’s mysterious death. Ms. Dell was
Rickey Todd Major’s common law wife; she went missing on or about
April 16, 1988. Mr. Major was at work most of the day, and he spent
most of the night driving around with his son and a friend. II.App.263-
64. Eventually, in early 1990, a woman found Ms. Dell’s skull near her
home. II.App.253. Although Mr. Major had an alibi for much of the night
of Ms. Dell’s disappearance, the police nonetheless believed he killed her.

After an initial failed prosecution in Elko County and a second
failed prosecution in Eureka County, the State charged Mr. Major a third
time in Elko County with murder. I.App.31. The trial court gave the jury
what’s now referred to as the Kazalyn instruction, which purported to
define the elements of first-degree murder. IV.App.683. The jury con-
victed Mr. Major of first-degree murder, and the court sentenced him to
life without the possibility of parole. Mr. Major appealed, and this Court
affirmed on September 3, 1998. IV.App.725-34.

About a year and a half later, on February 28, 2000, this Court de-

cided Byford v. State, 116 Nev. 215, 994 P.2d 700 (2000). In Byford, the
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Court disapproved of the Kazalyn instruction, because it didn’t define
premeditation and deliberation as separate elements of first-degree mur-
der. Byford, 116 Nev. at 234-35, 994 P.2d at 713-14. The Byford decision
narrowed the meaning of the first-degree murder statute by requiring the
jury to find deliberation as a separately defined element. 116 Nev. at
235, 994 P.2d at 714. But soon after, the Court held this error was non-
constitutional, so the Byford decision applied only prospectively. Garner
v. State, 116 Nev. 770, 788-89, 6 P.3d 1013, 1025 (2000).

The Court addressed Byford again in Nika v. State, 124 Nev. 1272,
198 P.3d 839 (2008). There, the Court acknowledged Byford interpreted
the first-degree murder statute by narrowing its terms. 124 Nev. at 1286-
87 & nn.72-74, 1301, 198 P.3d at 849-50 & nn.72-74, 859. It also con-
cluded, contrary to Garner, that the decision wasn’t purely prospective:
rather, it applied to any defendants whose trials predated Byford but
whose convictions weren’t final on the date of the decision. Nika, 124
Nev. at 1301, 198 P.3d at 859. However, the Court held Byford wasn’t

retroactive to convictions that were final before the date of the opinion,
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because Byford wasn’t a constitutional ruling but instead was a statutory
Iinterpretation decision. Nika, 124 Nev. at 1288-89, 198 P.3d at 850-51.

The Nika Court resolved the retroactivity question by focusing on
whether the Byford decision reflected a “change,” as opposed to a “clari-
fication,” in state law. The Court concluded that as matter of federal due
process, courts must retroactively apply a “clarification” of a criminal
statute that narrows the scope of the statute. By contrast, the Court sug-
gested, a court need not give retroactive effect to a decision that “changes”
the meaning of the statute. Nika, 124 Nev. at 1287 & nn.72-74, 1301,
198 P.3d at 850 & nn.72-74, 859. This Court concluded Byford was a
“change” in state law, which meant petitioners like Mr. Major couldn’t
rely on Byford retroactively to request a new trial.

The U.S. Supreme Court has issued two decisions over the past few
years that are relevant to this retroactivity issue: Montgomery v. Louisi-
ana, 136 S.Ct. 718 (2016), and Welch v. United States, 136 S.Ct. 1257
(2016). In light of these cases, Mr. Major filed a new state post-conviction
petition, on April 18, 2017. XII.App.1974-2012. He argued that under

these two decisions, Byford was now retroactive under federal law.
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The lower court rejected this argument and dismissed the petition.
XIII.App.2087-113. Mr. Major appealed, and the Court of Appeals af-
firmed. Exhibit 1. Its reasoning relied primarily on its published deci-

sion in Branham v. Warden, 134 Nev. Adv. Op. 99, 434 P.3d 313 (Ct. App.

2018), which resolved the same issue in a manner adverse to Mr. Major.

REASONS TO GRANT REVIEW

The U.S. Supreme Court’s recent decisions in Montgomery and
Welch require courts to give retroactive effect to all decisions that have a
substantive function, including decisions like Byford. The Court should
grant review so it can resolve this issue and bring its retroactivity juris-
prudence in line with the U.S. Supreme Court’s binding authority, as well

as the majority of our sister states.

I. Under Montgomery and Welch, courts must give retroactive
effect to decisions like Byford.

This Court has previously refused to give retroactive effect to stat-
utory interpretation decisions like Byford, but that approach is no longer
valid after Montgomery and Welch. In turn, the Welch decision provided

Mr. Major with good cause to present his new post-conviction petition.
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A. The Supreme Court changed its retroactivity rules in
Welch, and state courts must apply the new rules.

The U.S. Supreme Court’s recent decisions in Montgomery and
Welch alter the framework governing retroactivity. To understand why,

a brief discussion of the relevant case law may be useful.

1. Teague: the U.S. Supreme Court holds
substantive decisions apply retroactively.

The U.S. Supreme Court’s decision in Teague v. Lane, 489 U.S. 288
(1989), set the stage for modern retroactivity jurisprudence. Under
Teague, substantive rules are retroactive. See Montgomery v. Louisiana,
136 S.Ct. 718 (2016). The main issue in this case is whether federal law
requires the retroactive application of a substantive decision that doesn’t
turn on a principle of federal constitutional law, for example, a statutory

interpretation decision that narrows the scope of a criminal statute.

2.  Fiore and Bunkley: “clarifications” of criminal
laws are retroactive, but “changes” might not be.

In the early 2000s, the U.S. Supreme Court decided a pair of deci-
sions that invited confusion about when interpretations of criminal stat-

utes apply retroactively.
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The first case that contributed to the ambiguity was Fiore v. White,
531 U.S. 225 (2001). In Fiore, the state supreme court issued a decision
that narrowed the scope of a criminal statute. In the state court’s view,
its decision “did not announce a new rule of law” but rather “clarified the
plain language of the statute” as it existed at the time of the petitioner’s
conviction. Id. at 228.

The U.S. Supreme Court originally granted certiorari in Fiore to
decide “when, or whether, the Federal Due Process Clause requires a
State to apply a new interpretation of a state criminal statute retroac-
tively to cases on collateral review.” Fiore, 531 U.S. at 226. But the Court
ducked that question. Instead, the Court observed there was no “new
interpretation” at issue in the case: rather, according to the state su-
preme court, the relevant decision simply “clarified” the state of the law
at the time the petitioner committed his offense. In that case, the U.S.
Supreme Court held, the narrower version of the statute should’ve ap-
plied at the petitioner’s trial. Id. at 228. Thus, under Fiore, “clarifica-
tions” must apply retroactively, but the opinion left open the question

whether “changes” (or, put another way, “new interpretations”) do, too.

8

App.0009



The U.S. Supreme Court added to the confusion in Bunkley v. Flor-
ida, 538 U.S. 835 (2003). There, as in Fiore, the Court granted certiorari
to decide whether a new interpretation of a criminal statute applies ret-
roactively. But it wasn’t clear to the Court whether the new interpreta-
tion at issue was a “change,” or rather another “clarification” (like the
decision at issue in Fiore). The Court remanded the case so the state
supreme court could answer that question. Thus, the Court once again
left the broader question open.

Both Fiore and Bunkley suggested there might be a difference be-
tween clarifications on the one hand and changes on the other hand. But

neither case resolved the question, instead saving it for another day.

3. Colwell and Clem: this Court adopts the
Fiore/Bunkley dichotomy for statutory decisions.

After Fiore and Bunkley, this Court adopted the distinction between
retroactive clarifications of criminal statutes, and prospective changes to
criminal statutes, when it comes to retroactivity.

First, in Colwell v. State, 118 Nev. 807, 59 P.3d 463 (2002), this

Court adopted the Teague retroactivity rules in Nevada state courts, but
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only with respect to new constitutional rules of criminal law. 118 Nev. at
816-20, 59 P.3d at 469-72.

One year later, in Clem v. State, 119 Nev. 615, 81 P.3d 521 (2003),
this Court reaffirmed the retroactivity rules in Colwell and emphasized
they apply only to new constitutional rules, not other types of decisions
like statutory interpretation decisions. 119 Nev. at 626, 628, 81 P.3d at
529, 531. Instead, the question whether a statutory interpretation deci-
sion is retroactive would turn on the supposed Fiore/Bunkley dichotomy:
a clarification would be retroactive, while a change would not. 119 Nev.
at 625-26, 81 P.3d at 528-29.

As Mr. Major explained above (at pages 4-5), this Court relied on
that distinction in Nika. That case held Byford was a change in the law,
not a clarification, so it didn’t apply retroactively. Nika, 124 Nev. at 1287,

198 P.3d at 850.

4. Montgomery and Welch: the U.S. Supreme Court
erases the change/clarification dichotomy.

The U.S. Supreme Court recently released a pair of decisions that

reform retroactivity jurisprudence.

10
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First, in Montgomery v. Louisiana, 136 S.Ct. 718 (2016), the Court
ruled that federal retroactivity principles are binding on state courts: if
a decision would be retroactive under federal law, the state courts must
also give it retroactive effect. 136 S.Ct. at 729.

Second, in Welch v. United States, 136 S.Ct. 1257 (2016), the Court
superseded the Fiore/Bunkley dichotomy and held all decisions with a
substantive effect apply retroactively.

In Welch, the Court addressed the retroactivity of its prior decision
in Johnson v. United States, 135 S.Ct. 2551 (2015) (holding the residual
clause in the Armed Career Criminal Act void for vagueness). It ulti-
mately concluded Johnson was a substantive decision, so it was retroac-
tive. Welch, 136 S.Ct. at 1268.

In that process, the Court announced a new test for retroactivity: a
decision is substantive so long as it has “a substantive function.” 136
S.Ct. at 1266. It said rules with substantive functions include rules that

(113

alter[] the range of conduct or the class of persons that the law pun-
ishes.” Id. at 1264-65 (quoting Schiro v. Summerlin, 542 U.S. 348, 353

(2004)). As the Court explained, “This includes decisions that narrow

11
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the scope of a criminal statute by interpreting its terms, as well as consti-
tutional determinations that place particular conduct or persons covered
by the statute beyond the State’s power to punish.” Id. at 1265 (quoting
Schiro, 542 U.S. at 351-52) (emphasis added). Similarly, the Court
stressed a decision is retroactive when it “hold[s] that a substantive fed-
eral criminal statute does not reach certain conduct.” Welch, 136 S.Ct.
at 1267; see also id. (citing Schriro, 542 U.S. at 354, and noting in a par-
enthetical that “[a] decision that modifies the elements of an offense is

normally substantive rather than procedural”).

B. Under Welch and Montgomery, this Court’s decision in
Byford is retroactive.

Under Welch, a decision is retroactive if it has a substantive func-
tion, including if it narrows the scope of a criminal statute. That is true
regardless of the nature of the decision: whether it is a constitutional
decision, or simply a statutory interpretation decision. And when it
comes to statutory interpretation decisions, those decisions are retroac-
tive so long as they narrow the scope of a criminal statute, and regardless

of whether the decision is a “change” or a “clarification.” Because Byford

12
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narrowly interpreted the scope of Nevada’s first-degree murder statute,
it qualifies as a substantive decision.

Under Welch’s “substantive function” test, Byford is a substantive
decision. Byford has a “substantive function” because the decision nar-
rowed “the range of conduct” that Nevada “law punishes” as first-degree
murder. Byford should therefore be given retroactive effect.

Were there any doubt, Welch explicitly stated decisions are sub-
stantive when they “narrow the scope of a criminal statute by interpret-
ing its terms.” 136 S.Ct. at 1264-65; see also id. at 1267 (citing Schriro,
542 U.S. at 354, and stating, in a parenthetical, that “[a] decision that
modifies the elements of an offense is normally substantive rather than
procedural”). It is hard to imagine a plainer statement than that: a de-
cision that interprets a statute narrowly is a substantive decision and is
therefore a retroactive decision. Byford fits that bill: it is a decision that
narrowed the scope of first-degree murder by reinvigorating and giving
independent meaning to the element of deliberation.

The Welch opinion is also significant because of the way it treated

another prior opinion: Bousley v. United States, 523 U.S. 614 (1998).

13
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Like Welch, Bousley involved a question about retroactivity: whether an
earlier Supreme Court decision (Bailey v. United States), which narrowly
interpreted a federal criminal statute, would apply to previously final
cases. As Welch put it, “The Court in Bousley had no difficulty concluding
that Bailey was substantive, as it was a decision ‘holding that a substan-
tive federal criminal statute does not reach certain conduct.” Welch, 136
S.Ct. at 1267 (quoting Bousley, 523 U.S. at 620). But Bailey did not turn
on constitutional principles; like Byford, it was a statutory interpretation
decision, not a constitutional decision. Nonetheless, the Court in Welch
classified Bailey as a substantive decision simply because it narrowed the
scope of a criminal statute. Contra Clem, 119 Nev. at 629, 81 P.3d at 531
(distinguishing Bousley and arguing Bailey was retroactive because it
was a clarification of the law as opposed to a change). Thus, as Welch
illustrates, it’s irrelevant whether a decision rests on constitutional prin-
ciples. If the decision is substantive, it’s retroactive, no matter the basis
for the decision.

This Court’s contrary jurisprudence (in particular Colwell and

Nika) 1s no longer good law in light of Montgomery and Welch. This

14
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Court’s prior cases create a dichotomy between statutory interpretation
decisions that “change” the law, and decisions that “clarify” the law. Af-
ter Welch, that distinction is no longer tenable. Under Welch, retroactiv-
ity turns on whether a decision performs “a substantive function.” 136
S.Ct. at 1266. If a statutory interpretation decision “narrows the scope
of a criminal statute by interpreting its terms,” it has a substantive effect,
even if it’s considered a “change” in the law. Here, Byford had a substan-
tive function. Under Welch, it should be retroactive, even though this
Court considers it to be a “change.”

Because Welch reformed these retroactivity rules, the decision gave
Mr. Major good cause to present his new petition, and he’s entitled to

relief on the merits.

II. The decision of the Court of Appeals conflicts with the U.S.
Supreme Court’s decisions.

The Court of Appeals rejected Mr. Major’s argument, relying on its
prior published decision in Branham v. Warden. That decision cannot be

reconciled with Welch and Montgomery, so this Court should grant review

in this case. See Nev. R. App. P. 40B(a)(2).

15
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In Branham, the Court of Appeals concluded the federal retroactiv-
ity framework applies only to new constitutional decisions, as opposed to
statutory interpretation decisions. As the court put it, Welch didn’t alter
Teague’s “threshold requirement that the new rule at issue must be a
constitutional rule.” Branham, 434 P.3d at 316. Thus, the court rea-
soned, Welch doesn’t govern Byford’s retroactivity, since Byford wasn’t a
constitutional decision. Id.

This reasoning is contrary to the plain language of Welch. As the
previous subsection explains, Welch applies a “substantive function”
analysis to retroactivity: it doesn’t matter what the source of the decision
1s, so long as a decision has a substantive function. Indeed, Welch explic-
itly stated the category of decisions with substantive functions “includes
decisions that narrow the scope of a criminal statute by interpreting its
terms.” 136 S.Ct. at 1264-65; see also id. at 1267. There is no way to
square the Court of Appeals’ reasoning—that federal retroactivity rules
are concerned only with constitutional rules—with Welch’s contrary

statements.

16
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Were there any doubt, the analysis the Court used in Welch under-
cuts any notion that the formal source of the decision makes a difference.
The issue in Welch was whether the Court’s earlier decision in Johnson
was retroactive. The argument against retroactivity involved the fact
that Johnson rested on a procedural constitutional provision: the Fifth
Amendment right to fair notice of a crime and its associated punish-
ments. Johnson was not a substantive decision, the argument went, be-
cause it was a procedural constitutional ruling. But the Court rejected
that argument. The Court reasoned it didn’t matter what the source of
the ruling was; so long as the decision performed a substantive function,
such as narrowing the scope of a criminal statute, the decision would be
retroactive. 136 S.Ct. at 1265-67.

That logic applies with equal force here. It doesn’t matter whether
a court grounds its decision on a procedural constitutional provision, a
substantive constitutional provision, or a pure exercise of statutory inter-
pretation. Under Welch, if the decision has a substantive function, it’s
retroactive. The Court of Appeals’ contrary analysis is irreconcilable

with Welch, and this Court should grant review.

17
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III. This case raises an issue of first impression that is of
general statewide significance and public importance.

This case involves a pure legal issue of statewide significance, and
the legal issue is also a fundamental issue of statewide public im-
portance. That gives the Court all the more reason to grant review. See
Nev. R. App. P. 40B(a)(1), (3).

The question of retroactivity in criminal cases is a recurring issue:
1t’s implicated every time the Court issues a new decision that narrowly
interprets the terms of a criminal statute. It’s also an issue of statewide
importance: these issues affect criminal defendants all across the State.
Meanwhile, the issue is fundamentally important: it determines whether
a petitioner who was convicted of an act that no longer fits the definition
of the relevant criminal statute can secure a new trial and a shot at an
acquittal under the newly defined statute. Retroactivity is therefore a
crucial criminal law 1ssue, and this case 1s worth this Court’s attention.

In addition, this case is worth review because it gives the Court the
opportunity to conform its retroactivity jurisprudence to the vast major-
ity of sister states, which apply cases like Byford retroactively. See, e.g.,

State v. Robertson, 839 Utah Adv. Rep. 42, 438 P.3d 491, 511-13 & n.137
18
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(2017) (following the federal rule and the majority of state jurisdictions
that allow for full retroactivity, and collecting cases). There’s an emerg-
ing nationwide consensus on this issue: if a state court issues a new de-
cision interpreting a criminal statute, and if a previously convicted de-
fendant might not be guilty of the crime under the new interpretation,
the defendant should receive a new trial. The Court should grant review
so 1t can join the other jurisdictions that have adopted Welch’s retroactiv-
1ty principles.

IV. This case in an excellent vehicle to resolve this question.

Mr. Major’s appeal presents an ideal opportunity for this Court to
resolve this issue because there’s no real dispute about prejudice: if
Byford applies retroactively, then Mr. Major is entitled to relief because
the improper jury instruction had a concrete impact on his trial.

At trial, the prosecution maintained someone stabbed Ms. Dell
three times, but it presented little if any evidence about the actual cir-
cumstances surrounding her death. Given the lack of information, it
would’ve been hard for a properly instructed jury to find premeditation
and deliberation. But the prosecution took advantage of the incorrect

19
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Kazalyn instruction in its argument for first-degree murder, essentially
telling the jury the only relevant issue was intent to kill. IV.App.617-18.
In light of the prosecution’s arguments and the uncertainty regarding
what actually happened to Ms. Dell, it’s overwhelmingly likely the Ka-
zalyn instruction prejudiced the defense. Indeed, there’s no real dispute
on that front. In the proceedings in the district court, the prosecution all
but conceded the prejudice issue. V.App.916 (Tr. at 50-51). Similarly,
the State’s answering brief in this appeal didn’t address the issue, which
1s equivalent to a concession. See Polk v. State, 126 Nev. 180, 185, 233
P.3d 357, 360 (2010).

In short, if Mr. Major can show good cause to litigate his petition
under Welch, then he can inevitably show prejudice, and he can also
prove the merits. The Court should therefore grant this petition to weigh

in on the good cause question.

20
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CONCLUSION

This Court should grant review.
Dated October 8, 2019.
Respectfully submitted,

RENE L. VALLADARES
Federal Public Defender

/slJeremy C. Baron

JEREMY C. BARON
Assistant Federal Public Defender
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CERTIFICATE OF COMPLIANCE

I hereby certify this petition for rehearing complies with the for-
matting requirements of NRAP 32(a)(4), the typeface requirements
of NRAP 32(a)(5), and the type style requirements of NRAP
32(a)(6), because it has been prepared in a proportionally spaced
typeface using Microsoft Word in 14 point Century Schoolbook font.

I further certify this petition for rehearing complies with the page
or type-volume limitations of NRAP 40B because it is proportion-
ately spaced, has a typeface of 14 points, and contains 3,552 words.

Dated October 8, 2019.
Respectfully submitted,

RENE L. VALLADARES
Federal Public Defender

/slJeremy C. Baron

JEREMY C. BARON
Assistant Federal Public Defender
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

RICKEY TODD MAJOR, No. 76716-COA
Appellant,

vs.

RENEE BAKER, WARDEN,
Respondent.

ORDER OF AFFIRMANCE

Rickey Todd Major appeals from an order of the district court
dismissing a postconviction petition for a writ of habeas corpus. Fourth
Judicial District Court, Elko County; Alvin R. Kacin, Judge.

Major filed his petition on April 6, 2017, more than 18 years
after issuance of the remittitur on direct appeal on September 23, 1998.
Major v. State, Docket No. 28879 (Order Dismissing Appeal, September 3,
1998). Thus, Major's petition was untimely filed.! See NRS 34.726(1).
Moreover, Major’s petition was successive because he had previously filed a
postconviction petition for a writ of habeas corpus, and it constituted an

abuse of the writ as he raised a claim new and different from those raised

1The district court entered a corrected judgment of conviction on June
5, 2005, but Major did not raise any claims concerning the corrected
judgment of conviction in the instant petition. See Sullivan v. State, 120
Nev. 537, 541, 96 P.3d 761, 764 (2004).
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in his previous petition.2 See NRS 34.810(1)(b)(2); NRS 34.810(2). Major’s
petition was procedurally barred absent a demonstration of good cause and
actual prejudice, see NRS 34.726(1); NRS 34.810(1)(b); NRS 34.810(3), or
that he was actually innocent such that it would result in a fundamental
miscarriage of justice were his claims not decided on the merits, see Berry
v. State, 131 Nev. 957, 966, 363 P.3d 1148, 1154 (2015).

Major contends the district court erred by dismissing his
petition as procedurally barred. Major claimed the decisions in Welch v.
United States, 578 U.S. __, 136 S. Ct. 1257 (2016), and Montgomery v.
Louisiana, 577 U.S. __, 136 S. Ct. 718 (2016), provided good cause to excuse
the procedural bars to his claim that he is entitled to the retroactive
application of Byford v. State, 116 Nev. 215, 994 P.2d 700 (2000). However,
this court has previously rejected a good-cause argument similar to Major’s,
see Branham v. Warden, 134 Nev., Adv. Op. 99, *6-7, 434 P.3d 313, 316 (Ct.
App. 2018), and Major fails to demonstrate Branham was wrongly decided.
Therefore, Major is not entitled to relief based upon this good-cause claim.

Major also claimed he could demonstrate a fundamental
miscarriage of justice to overcome the procedural bars because he is actually
innocent. A petitioner must allege specific facts that, if true and not belied
by the record, would entitle him to relief. Berry, 131 Nev. at 967, 363 P.3d
at 1154-55. “[Alctual innocence’ means factual innocence, not mere legal

insufficiency.” Bousley v. United States, 523 U.S. 614, 623 (1998). Major

2Major v. Warden, Docket No. 45012 (Order of Affirmance, October
19, 20086).
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argued that “the facts in this case established that [he] only committed a
second-degree murder.” This is not factual innocence. Major thus failed to
demonstrate he was actually innocent. We therefore conclude the district
court did not err by dismissing Major’s petition as procedurally barred, and
we

ORDER the judgment of the district court AFFIRMED.
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Bulla

cc: Hon. Alvin R. Kacin, District Judge
Federal Public Defender/Las Vegas
Attorney General/Carson City
Elko County District Attorney
Elko County Clerk
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

RICKEY TODD MAJOR, No. 76716-COA
Appellant,

vs.

RENEE BAKER, WARDEN,
Respondent.

ORDER OF AFFIRMANCE

Rickey Todd Major appeals from an order of the district court
dismissing a postconviction petition for a writ of habeas corpus. Fourth
Judicial District Court, Elko County; Alvin R. Kacin, Judge.

Major filed his petition on April 6, 2017, more than 18 years
after issuance of the remittitur on direct appeal on September 23, 1998.
Major v. State, Docket No. 28879 (Order Dismissing Appeal, September 3,
1998). Thus, Major's petition was untimely filed.! See NRS 34.726(1).
Moreover, Major’s petition was successive because he had previously filed a
postconviction petition for a writ of habeas corpus, and it constituted an

abuse of the writ as he raised a claim new and different from those raised

1The district court entered a corrected judgment of conviction on June
5, 2005, but Major did not raise any claims concerning the corrected
judgment of conviction in the instant petition. See Sullivan v. State, 120
Nev. 537, 541, 96 P.3d 761, 764 (2004).
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in his previous petition.2 See NRS 34.810(1)(b)(2); NRS 34.810(2). Major’s
petition was procedurally barred absent a demonstration of good cause and
actual prejudice, see NRS 34.726(1); NRS 34.810(1)(b); NRS 34.810(3), or
that he was actually innocent such that it would result in a fundamental
miscarriage of justice were his claims not decided on the merits, see Berry
v. State, 131 Nev. 957, 966, 363 P.3d 1148, 11564 (2015).

Major contends the district court erred by dismissing his
petition as procedurally barred. Major claimed the decisions in Welch v.
United States, 578 U.S. __, 136 S. Ct. 1257 (2016), and Montgomery v.
Louisiana, 577 U.S. ___, 136 S. Ct. 718 (2016), provided good cause to excuse
the procedural bars to his claim that he is entitled to the retroactive
application of Byford v. State, 116 Nev. 215, 994 P.2d 700 (2000). However,
this court has previously rejected a good-cause argument similar to Major’s,
see Branham v. Warden, 134 Nev., Adv. Op. 99, *6-7, 434 P.3d 313, 316 (Ct.
App. 2018), and Major fails to demonstrate Branham was wrongly decided.
Therefore, Major is not entitled to relief based upon this good-cause claim.

Major also claimed he could demonstrate a fundamental
miscarriage of justice to overcome the procedural bars because he 1s actually
innocent. A petitioner must allege specific facts that, if true and not belied
by the record, would entitle him to relief. Berry, 131 Nev. at 967, 363 P.3d
at 1154-55. “[Alctual innocence’ means factual innocence, not mere legal

insufficiency.” Bousley v. United States, 523 U.S. 614, 623 (1998). Major

2Major v. Warden, Docket No. 45012 (Order of Affirmance, October
19, 2006).
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argued that “the facts in this case established that [he] only committed a
second-degree murder.” This is not factual innocence. Major thus failed to
demonstrate he was actually innocent. We therefore conclude the district
court did not err by dismissing Major’s petition as procedurally barred, and
we

ORDER the judgment of the district court AFFIRMED.
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Tao

4 i
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cc:  Hon. Alvin R. Kacin, District Judge
Federal Public Defender/Las Vegas
Attorney General/Carson City
Elko County District Attorney
Elko County Clerk
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Case No. CV-HC-17-248
Dept. No. 2 .
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO

RICKEY TODD MAJOR,

Pelitioner,
Vs,

RENEE BAKER, Warden, el al,

NOTICE OF ENTRY OF ORDER

Respondent.

PLEASE TAKE NOTICE that on August 9, 2018, the court entered an order in this matter, a true
and correct copy of which is attached to this notice.

You may appeal to the appellate court of competent jurisdiction pursuant to the rules fixed by the
Supreme Court from the order of this court. If you wish (o appeal, you must file a notice of appeal with
the clerk of this court within 33 days after the date this notice is mailed to you. This notice was mailed

on August 9, 2018.

DATED this 9 day of August, 2018.

.ﬁﬁ,{m = 51,9;?"5(!?,
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO

RICKEY TODD MAIJOR,
Petitioner,

VS. ORDER DISMISSING SECOND PETITION
FOR WRIT OF HABEAS CORPUS
RENEE BAKER, Warden, et al.

Respondents.

On April 6, 2017, Petitioner Rickey Todd Major filed his second post-conviction petition for writ
of habeas corpus with this court. The Elko County District Attorney has opposed the petition for the
director of the Nevada Department of Corrections.

As the parties agreed an evidentiary hearing was not necessary, see NRS 34,770, the court heard
only oral argument on the petition on October 6, 2017. Now, having carefully considered the matter, the
court is making findings of fact, drawing conclusions of law, and dismissing the petition. See NRS
34.830.

A, FINDINGS OF FACT

Major seeks relief from a conviction in Case No. CR-MS-95-6218. See NRS 34.720(1); NRS
34.724(1). In that case, an Elko County jury found him guilty of first-degree murder with the use of a
deadly weapon on March 15, 1996. See Exhibit I, Copy of "Corrected” Judgment of Conviction (Fourth
Judicial District Court Case No. CR-MS-95-6218). The court sentenced Major to serve two consecutive
terms of life in prison without the possibility of parole. See Exhibit 2, Copy of Order of Affirmance

(Nevada Supreme Court Docket No. 45427). The Nevada Supreme Court dismissed Major's direct

Page 1 of 9
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appeal from the conviction, and issued remittitur on September 23, 1998, Id.
I

On November 3, 1998, Major filed his first post-conviction petition for habeas relief. See
Exhibit 3, Copy of Order of Affirmance (Nevada Supreme Court Docket No. 45012). Legal counsel
filed supplemental points and authorities on September 25, 2002. Id. The State of Nevada opposed the
petition. Id. While the petition was pending, Major filed a January 4, 2004, motion to modify his
sentence in the criminal case, arguing that he never waived his right to be sentenced by a jury. See
Exhibit 2. The court granted Major's motion and set the matter for resenlencing. Id. Major
subsequently waived his right to sentencing by a jury and agreed to be resentenced by the court. Id. In
the meantime, on December 20, 2004, the court dismissed the petition for writ of habeas corpus. See
Exhibit 3. On February 16, 2005, the court again sentenced Major to serve two consecutive terms of life
in prison without the possibility of parole, and entered its "Corrected” Judgment of Conviction. See
Exhibit 1.

Appeals from the court’s order dismissing Major's first petition for habeas relicf and the corrected
judgment of conviction followed. On July 5, 2006, the Nevada Supreme Court affirmed the corrected
judgment of conviction. See Exhibit 2. Remittitur issued in that case on August 1, 2006. On October
19, 2006, the Nevada Supreme Court affirmed the order dismissing Major’s first post-conviction
petition. See Exhibit 3. Remittitur issued on November 15, 2006.

IL.

The conviction is based on an allegation that Major committed the willful, deliberate and
premeditated killing of Tina Dell by stabbing her to death with a knife or “similar weapon” in 1988.
See Exhibit 4, Copy of Criminal Information (Fourth Judicial District Court Case No. CR MS-95-6218).
Major now claims that his conviction violates his right to due process under the United States
Constitution because the jury was not given the mens rea instructions adopted by the Nevada Supreme
Court in Byford v. State, 116 Nev. 215 (2000). NRS 34.360: NRS 34.724(1).

The court gave two jury instructions on the mens rea of murder. Those instructions were

Instruction 10 and Instruction 11.

Page 2 0f 9
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Instruction 10, to which Major refers as a "Kazalyn instruction,” Kazalyn v. State, 108 Nev. 67
(1992), reads:

Premeditation or intent to kill need not be for a day, an hour or even a minute, for if the jury
believes from the evidence that there was a design, a determination to kill, distinctly formed
in the mind at any moment before or at the time of the killing, it was willful, deliberate and
premeditated.

The intention to kill and the act constituting the killing may be as instantaneous as successive
thoughts of the mind. It is only necessary that the act constituting the killing be preceded by
and be the result of a concurrence of will, deliberation and premeditation on the part of the
accused no matter how rapidly these acts of the mind succeed each other or how quickiy they
may be followed by the acts constituting the murder,

See Exhibit 5, Copy of Instruction 10 (Case No. CR-MS-95-6218).

Instruction 11 reads:

To make a kilting deliberate as well as premeditated, it is unnecessary that the intention to
kili shall have been entertained for any considerable length of time. It is enough if there is
time for the mind to think upon or consider the act, and then determine to do it If, therefore,
the killing is not the instant effect of impulse - if there is hesitation or doubt to be overconie,
a choice made as result of thought, however short the struggle between the intention and the
act - it is sufficient to characterize the crime as deliberate and premeditated murder. In other
words, one may be guilty of murder in the first degree although the intent to commit such a
homicide is formed at the very moment the fatal act is committed.

See Exhibit 6, Copy of Instruction 11 (Case No. CR-MS-95-6218).

The first paragraph of Instruction 10 appears (o have been drawn from State of Nevada v. Ah

Mook, 12 Nev. 369 (1877). It seems the second paragraph was culled from an instruction approved in
Scott v. State, 92 Nev. 552 (1976). Instruction 11 was taken ncarly verbatim from Payne v. State, 81
Nev. 503 (1965).
IIL
In Byford, the Nevada Supreme Court expressed its concern that "[t]he Kazalyn instruction and
some of [its] prior opinions . . . underemphasized the element of deliberation.” 116 Nev. at 234. The
court was concerned that it "went so far as to state that 'the terms premeditated, deliberate and willful are

a single phrase, meaning simply that the actor intended to commit the act and intended death as the result

of the act." Byford, 116 Nev. at 235 {quoting Greene v. State, 113 Nev. 157, 168 (1997)). The court
found that "[b]y defining only premeditation and failing to provide deliberation with any independent

definition, the Kazalyn instruction blurs the distinction between first-[degree] and second-degree
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murder.” ld. Therefore, the court produced new mens rea instructions for district courts to use "in cases
where defendants are charged with first-degree murder based on willful, deliberate, and premeditated
killing." Id. at 236.

Major concedes that his conviction became final before Byford was decided. See Nika v. State,
124 Nev. 1274, 1284 n.52 (2008) (A conviction becomes final when the judgment of conviction has
been entered, the availability of appeal has been exhausted, and a petition for certiorari to the United
States Supreme Court has been denied or the time for such a petition has expired.”) (citations omitted).

B. CONCLUSIONS OF LAW

l. The snens rea instructions were correct statements of Nevada law when Major’s conviction

became final; therefore, he does not have a federal due process claim.

2. Dismissal of Major’s latest petition as untimely will not unduly prejudice him: therefore. it must

be dismissed.
C. ANALYSIS

l. The mens rea instructions were correct statements of Nevada law when Major's conviction

became final; therefore,_he does not have a federal due process claim.

Major acknowledges that the Nevada Supreme Court affirmed this court’s order dismissing his
first petition for writ of habeas corpus. See Exhibit 3. In that Order of Affirmance, the appellate court
found the jury was properly instructed on the mens rea of first-degree murder. Id. The doctrine of the

law of the case requires this court to accept that determination. See Valerio v. State, 112 Nev. 383,

386-87 (1996). Given this law of the case, the question is whether Byford must be applied retroactively
as a matter of federal due process. The question is important because if Byford need not be so applied,

dismissal under NRS 34.726(1) is mandatory. Pellegrini v. State, 117 Nev., 860, 886 (2001)

(acknowledging mandatory application of statutory procedural bars to post-conviction petitions for
habeas relief).
L
In Nika, the Nevada Supreme Court reiterated that Byford announced a change in state law. 124
Nev. at 1286. Thus, the framework announced by the United States Supreme Court in Fiore v. White,

331 U.S. 225 (2001), and Bunkley v. Florida, 538 U.S. 835 (2003), controls the disposition of Major's
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second petition. "Taken together, Fiore and Bunkley stand for two propositions." Goosman v. State,

764 N.W.2d 539, 544 (lowa 2009). "First, where a [state] court announces a new rule of substantive
[criminal] law that simply ‘clarifies' ambiguities in existing law, federal due process requires that the
decision be retroactively applied to all cases, including collateral attacks where all avenues of direct
appeal have been exhausted.” Id. "Second, where a [state] court announces a ‘change’ in substantive
[criminal] law which does not clarify existing law but overrules prior authoritative precedent on the
same substantive issue, federal due process does not require retroactive application of the decision [to
“final” convictions]." Id. Because Fiore and Bunkley have not been overruled, they remain good law

that state courts must follow. Bosse v. Oklahoma, (37 S. Ct. 1, 2 (2016) (noting that only the Supreme

Court can overrule one of its precedents).

Following the holdings of Fiore, Bunkley, and Nika, the court has little difficulty rejecting
Major’s latest collateral attack. "[A]s a matter of due process, the change effected in Byford applies to
convictions that were not yet final at the time of the change.” Nika, 124 Nev. at 1287. Major's
conviction is not such a conviction. Therefore, it is not a violation of Major’s right to federal due
process to refrain from applying Byford 1o his conviction. The bottom line? Major was convicted by a

jury properly instructed on our state's then-existing law of niens rea for willful, deliberate, and

premeditated killing. Pursuant to Fiore and Bunkley, the limitation on retroactivity announced in Nika

does not violate Major's federal right 1o due process.
II.

Although this case requires the straightforward application of Fiore, Bunkley, and Nika, Major

contends that his conviction must be vacated because Montgomery v. Louisiana, 136 S. Ct. 718 {2016),
and Welch v. United States, 136 S. Ct. 1257 (2016), establish that the "narrowing interpretation of . . .

Byford must be applied retroactively.”

In Montgomery, the Supreme Court held that "when a new substantive rule of constitutional law
controls the outcome of a case, the Constitution requires state collateral review courts to give retroactive
effect to that rule.” 136 S. Ct. at 729 (emphasis added). In Welch, the Supreme Court considered the

retroactivity of Johnson v. United States, 135 S. Ct. 2551 (2015), a case in which the "residual clause” of

the federal Armed Career Criminal Act of 1984 was found unconstitutionally void for vagueness, The
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Court concluded that Johnson "announced a substantive rule that has retroactive effect in cases on

collateral review.” Welch, 136 S. Ct. at 1263.

Major basically maintains that this court should conclude Montgomery and Welch have rendered

the clarification/change dichotomy of Fiore and Bunkley obsolete. The court is not persuaded. It lacks
the power to determine the vitality of the latter two cases. Bosse, 137 S. Ct. at 2. Further, it fails to see
how "Montgomery plus Welch [ ] provides Major the basis on which 1o argue that due process now
requires that a change in law that narrows the meaning of a criminal statute must apply retroactively.”
Unlike Montgomery, this case in no way, shape, or form involves "a new substantive rule of
constitutional law.” Unlike Welch, this case in no way, shape or form involves a federal criminal statute
found void for vagueness, a "doctrine rooted in the Due Process Clauses of the Fifth and Fourteenth

Amendments.” Carrigan v. Comm'n on Ethics, 129 Nev. 894, 899 (201 3).

In Montgomery and Welch, the Supreme Court relied on a Teague v. Lane, 489 U.S. 288 (1989),

analysis. "Under Teague, a new constittional rule of criminal procedure does not apply, as a general
matter, to convictions that were final when the new rule was announced.” Montgomery, 136 S. Ct. at
728 (emphasis added). However, Teague excluded two categories of such rules from its general

retroactivity bar. Id. One of those categories is comprised of "new substantive rules of constinntional

law." Id. (emphasis added).! The Court in Welch had (o determine whether the new rule produced in
Johnson fell “within one of the two categories that have retroactive effect under Teague.” 578 U.S. at
1264. 1In so doing, the Court noted that "[a] rule is substantive rather than procedural if it alters the range
of conduct or the class of persons that the law punishes.” 1d. (quoting Schriro, 542 U.S. at 353). "This
includes decisions that narrow the scope of a criminal statute by interpreting its terms, as well as
constitutional determinations that place particular conduct or persons covered by the statute beyond the
State’s power to punish.” 1d. (quoting Schriro, 542 U.S. at 351-52). Utilizing interpretive principles
grounded in constitutional doctrine, the Supreme Court produced such a decision in Johnson. The Court

simply narrowed the scope of the Armed Career Criminal Act by interpreting and finding the residual

' Although these rules are described in Teague “as an exception 10 the bar on retroactive application of procedural rules.” the Court “has
recognized that substantive rules "are more accurately characlerized as . . . not subject (o the bar." ld. {quating Schriro v. Summetlin. 542
U.S. 348, 352 n.d (2004)).
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clause unconstitutionally vague. As a result, people previously sentenced under the clause were subject
to punishment the law did not permit,

Major attempts to equate the change in Nevada's law of mens rea for willful, premediated, and
deliberated killings with a "new substantive rule of constitutional law" subject to a Teague analysis.

However, neither Teague nor Colwell v. State, 118 Nev. 807 (2002), "upset the usual rule of

nonretroactivity for rules that catry no constitutional significance.” Clem v. State, 119 Nev. 615, 628-29
(2003). And, the weakness of Major's argument is especially glaring in light of his reliance on Bousley
v. United States, 523 U.S. 614 (1998). "In Bousley, the Court was asked to determine what retroactive
effect should be given to its decision in Bailey v. United States, 516 U.S. 137 (1995)." Welch, 136 S.

Ct. at 1267. "Bailey considered the 'use’ prong ol 18 U.S5.C. § 924(c)(1), which imposes increased
penalties on the use of a firearm in relation to certain crimes.” 1d. "The Court held as a matter of
slatutory interpretation that the 'use' prong punishes only ‘active employment of the firearm{,]" and not
the mere possession that the federal habeas petitioner claimed he had. Id. {citing Bailey, 516 U.S. at
144). "The Court rejected the argument that [the] claim was barred by Teague, stating that there was no
new constitutional principle involved, and that because Teague applies only to procedural rules, "it is
inapplicable to the situation in which [the Supreme] Court decides the meaning of a criminal statute
enacted by Congress.” Clem. 119 Nev. at 629 (citing Bousley, 523 U.S. at 620). In Bousley, the
Supreme Court simply recognized as proper in the federal system what this court is doing here—deciding
outside the Teague framework whether due process requires a nonconstitutional holding to be applied
retroactively to a final conviction.

2. Dismissal of Major's latest petition as untimely will not unduly prejudice him: therefore, it must

be dismissed.

"Unless there is good cause shown for delay,” a petition that challenges the validity of an
appealed judgment or sentence must be filed "within | year after the appellate court of competent
Jurisdiction . . . issues its remittitur.” NRS 34,726(1). "[G]ood cause for delay exists if the petitioner
demonstrates to the satisfaction of the court: (a) That the delay is not the fault of the petitioner; and (b)

That dismissal of the petition as untimely will unduly prejudice the petitioner." Id. (emphasis added).

"
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There is no doubt that Major fited his second petition after the one-year period required by NRS
34.726(1). Dismissal of this petition as untimely will not prejudice him in any way given the court's
assessment of his federal due process claim. See Clem v. State, 119 Nev. 615, 629 (2003). Therefore,
the court has concluded that the petition must be dismissed.

D. ORDER

“If it appears on the return of the writ of habeas corpus that the petitioner is in custody by virtue
of process from any court of this State, or judge or officer thereof, the petitioner may be discharged . . .
[w]here the court finds that there has been a specific denial of the petitioner’s constitutional rights with
respect to the petitioner’s conviction or sentence in a criminal case.” NRS 34.500(9).

The court having concluded that there has been no such denial in Major’s criminal case, habeas

relief is DENIED.

DATED this ﬁ day of August, 2018.

he Honorablg Alvin R, Kacin
District Judge/Department 2
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I certify that ] am an employee of Alvin R. Kacin, District
Judge, Fourth Judicial District Court, Department 2, and that on this 35 day of August, 2018, served
by the following method of service:

X) Regular US Mail (
Certified US Mail (
Registered US Mail (

(
(

vernight UPS
)
)
) Overnight US Mail
)

)0

) Overnight Federal Express
)yFaxto#

) Hand Delivery

)

Personal Service X) Box in Clerk’s Office

(
(
(
(
(

a true copy of the foregoing document addressed to:

Jonathan Kirshbaum, Esq.
Federal Public Defender’s Office
411 E. Bonneville Ave., Ste. 250
Las Vegas, NV 89101

[Regular US Mail]

Elko County District Auorney’s Office
[Box in Clerk’s Office]

The Office of the Nevada Attorney General
100 N. Carson Street

Carson City, Nevada 89701

[Regular US Mail]

The Office of the Nevada Attorney General
5355 E. Washington Ave., Suite 3900

Las Vegas, Nevada 89101

[Regular US Mail)

Renee Baker, Warden
1200 Prison Rd.
Lovelock, Nevada 89419
[Regular US Mait]

Aot G

Mallorie Goguen
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Case No.: CR-MS5-95-6218 F ’ ]
Dept: No.: 2 '

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO

LR R K

THE §TATE OF NEVADA,

PlainufT,
ORRECTED
Vs, JUDGMENT OF CONVICTION

RICKEY TODD MAJOR,
Defendant.

/

On March 15, 1996, the above-named Defendant, RICKEY TODD MAJOR,
(Social Security Number: 265-27-9470; Date of Birth: December 20, 1956; Place of
Birth: Cannon City, Colorado), was tound guilty ac trial by a jury of FIRST DEGREE
MURDER WITH THE USE OF A DEADLY WEAPON, A FELONY AS DEFINED
BY NRS 200.010, 200.020, 200.030 and NRS 193.165 , which crime occurred on or
about the 16™ day of April, 1988.

As aresult of the foregoing, on April 30, 1996, District Judge Retired, Jack B
Ames, found the above-named Defendant, RICKEY TODD MAJOR, guilty of the crime
of FIRST DEGREE MURDER WITH THE USE OF A DEADLY WEAPON, A
FELONY AS DEFINED BY NRS 200.010, 200.020, 200.030 and NRS 193.165. The

Defendant was subsequently sentenced to life in the Nevada State Prison withour the

.0043 |
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possibility of parole. The Defendant was further sentenced to serve a consecutive sentence of
life without the possibility of parole for the use of a deadly weapon. ‘These sentences were
ordered to be served consecutive 1o any sentence the Defendant might be serving at thar time.
The Defendant was further ordered, in accordance with the provisions of NRS 176,062, to pay
the Twenty-five Dollar ($25.00) administrative asscssment fee.

At the time said Defendant was found guiley and at the time he was sentenced,
he was represented by his actorney Marthew ], Steritz, Esq.

On May 3, 1996, a Notice of Appeal was filed on behalf of the Defeadant by
Defense Counsel, Marthew J. Stermitz, Esq. On Seprember 3, 1998, the Supreme Court of
the State of Nevada filed ies Order Dismissing Appeal.

On March 20, 1997, a Mouon for New Trial was filed on behalf of the
Defendant by defense counsel, David R. Houston, Esq. The Stare filed its opposition on
March 26, 1997, and on May 16, 1997, this Court entered its Order Denving Maotion for New
‘Tnal. On May 29, 1997, a Notice of Appeal was filed. On July 28, 1998, the Supreme Court
of the State of Nevada filed ies Order Dismissing Appeal.

On November 13, 1998, the Defendant, in proper person, filed a Petition for
Wrir of Habeas Corpus (Post-Conviction).  Said petition was initially filed in White Pine
County on November 3, 1998, and was subscquently forwarded to the Fourth Judicial District
Court. However, the original writ was not delivered to the Court for review until several vears
later. On April 10, 2000, a First Amended Petition for Writ of Habeas Corpus was filed
however, this wit was not verified. On April 13, 2000, this Court prepared an Order for
Response. On May 25, 2000, an Answer to First Amended Perition for Wrir of Habeas
Corpus and Motion to Dismiss Petition was filed. On August 11, 2000, this Court prepared
an Order Dismissing Writ based upon the failure to have the writ verified. On Auguse 18,
2000, the Federal Public Defender’s Office filed a Motion for Reconsideration of Courr's Order
Dismissing Petition for Writ of Habcas Corpus. A Response in Opposition was filed by the

w2-
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Statc on August 28, 2000. A Reply was filed on Scptember 1, 2000. On August 18, 2000,
this Court held a relephonic conference with both counsel, after the conference, the Court
prepared an Amended Order Dismissing Writ. The Writ dated April 10, 2000, was again
ordered dismissed and the Court also decline to consider the Motion for Reconsideration. The
Court did order that it would proceed to address the merits of the writ dated November 13,
1998.

The Court subsequently appointed counsel for Mr. Major in October, 2000. In
July, 2001, this Court relicved counsel of this appoinument due to counsel’s failure to take any
action in furtherance of Mr. Major’s representation and the Court appointed new counsel. A
hearing was subseguently ser for Decemnber 5, 2003, the Court heard part of the evidence and
continued the remainder of the hearing to allow the Stare to prepare for testimony which was
not disclosed by Mr. Major's writ counsel. All claims raised by Mr. Major which relate to the
faiture to advise of the right to be sentenced by the jury or judge were separated from the writ
and 2 new sentencing was subsequently granted.  The writ/motion to corvect illegal sentence
hearing was concluded on January 13, 2004.

On January 8, 2004, 2 Motion to Modify [cgal Sentence was filed by defense
counscl, Steve E. Evenson, Esq. On January 22, 2004, a Response to Motion to Modify licgal
Senrence was filed on behalf of the State and, on March 17, 2004, a Reply to Opposition to
Modity Illegal Sentence filed by the defense. On May 12, 2004, the Court entered its Order
Granting Motion to Modify Tlicgal Sentence and Order Serting Hearing for Re-Sentencing.
Themateer was subsequently see for trial, before a jury, commencing on Wednesday, December
8, 2004, and continuing through Wednesday, Decembier 15, 2004.

On Wednesday, December 8, 2004, the Defendant appeared before the court for
the Re-sentencing Trial. At that time a Stipulation Waiving Sentencing By the Jury (LE. The
Separate Penalry Hearing) As o the Conviction of First Degree Murder Returned In The

Above-Entitled Cause On The 15" Day of March, 1996, was filed in open Court and the

3.
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prospective jurors released. The Court accepted testimony from Michact Hadley and Richard
Hadley, the Defendant’s half-brothers; Lori Bartee, the Defendands half-sister; and, Jesse Dell,
the Defendant’s son. The Court ordered that a supplemental Presentence Report be completed
and continued the re-sentencing hearing to Wednesday, February 16, 2605, at 9:00 o'clock
a.m.
The Defendant appeared before the Court for final sentencing on Wednesday,
February 16, 2005, at 9:00 o'clock a.m. Present and the hearing were Gary D. Woodbury,
Esg., Elko County District Artorney; Steve E. Evenson, Esq,, Defense Counsel, and, the
Defendant. Also present representing the Division of Parole and Probation was Brere Heard.
As a result of the foregoing, this Court on February 16, 2008, finds the above-
named Defendant guiley of the FIRST DEGREE MURDER WITH THE USE OF A
DEADLY WEAPON, A FELLONY AS DEFINED BY NRS 200.010, 200.020, 200.030
and NRS 193.165, for which he was found guilty and hereby sentences said Defendant on
this 16" dav of February, 2005, as follows:
The Defendant is hereby sentenced to serve lifc in the Nevada Department of
Corrections without the possibility of parole pursuant to NRS 200.010, NRS
200.020, NRS 200.030, and NRS 193.165. Further, the Defendant is Ordered
to serve a consecutive Jife sentence without the possibility of parole for the Usc
of a Deadly Weapon.
IT IS FURTHER ORDERED, in accordance with the provisions of NRS
176.062, that the Defendant shall forthwith pay to the Elko County Clerk, the sum of Twenty-
five Dollars ($25.00), as an administrative assessent e, and judgment thercfore is hereby
entered against the Defendant.
THEREFORE, the Clerk of the above-entitled Court is hereby directed toenter
this Corrected Judgment of Conviction as part of the record in the above-entitled matter.

st
DATED this [~ day of June, 2005.

i / J -;7

District Iudg;:/ Dcpartmcnf H
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ERTIF] E ERVICE
i Pursuant to NRCP §(b), I cerify thar I am an cmployee of Andrew J. Puccinelli
District Iudﬁc, Fourth Judicial District Court, Deparmment I1, and that on this _| 3 day o

June, 2005, 1 served by hand delivery by placing a copy of said document in the agency box
located in the Elko Co¥mry Clerk’s 3 s o o

ffice, a truc copy of the foregoing document to:
Elko County District Attorncy
State of Nevada, Division of Parofe & Probation

Elko County Sheriff

arui P oz
Stchanie @nl

CERTIFICATE OF MAILING

_ Pursuant to NRCP 5(b), I certify that I am an employee of Andrew { Puccinelli
District Judge, Fourth Judicial District Court, Department 11, and that on this 1¥E day of
June, 2005, T served by regular U.S. Mail, a true copy of the i’orcgoing document to:

Steve E. Evenson, Esq.
P.O. Box 1023
Lovelock, NV 89419

Ncvada Department of Corrections
Offender Management Division,
Sentence Management

P.O. Box 7011

Carson City, NV 89419
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IN THE SUPREME COURT OF THE STATE OF NEVADA

RICKEY TODD MAJOR, No. 45427
Appellant,
vs. |
THE STATE OF NEVADA, F I L E D
Respondent. ;|
JUL 05 2006
ORDER OF AFFIRMANCE ANETTE M. BLOOM

CLERKQF SUPREME QOURT

This is an appeal from an order of the district court sentencing
appellant Rickey Todd Major to two consecutive terms of life in the
Nevada State Prison without the possibility of parole. Fourth Judicial
District Court, Elko County; Andrew J. Puccinelli, Judge.

On April 30, 1996, the district court convicted Major, pursuant
to a jury verdict, of first-degree murder with the use of a deadly weapon.
The district court sentenced Major to serve two consecutive terms of life in
the Nevada State Prison without the possibility of parole.! This court
dismissed Major's direct appeal from his conviction.? The remittitur
issued on September 23, 1998.

On January 8, 2004, Major filed a motion to modify illegal

sentence in the district court, arguing that he never waived his right to be

IHon. Jack B. Ames, District Judge, heard the trial of this matter
and determined the original sentence.

Major v. State, Docket No. 28879 (Order Dismissing Appeal,
September 3, 1998).

App.0049
06-13%1L
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sentenced by a jury. The State opposed the motion. The district court
granted Major's motion and set the matter for resentencing by a jury.
Major subsequently waived his right to be resentenced by a jury and
agreed to be resentenced by the district court. The district court held a
new sentencing hearing on December 8, 2004, and continued the hearing
on February 16, 2005. On June 1, 2005, the district court sentenced Major
to serve two consecutive terms of life in the Nevada State Prison without
the possibility of parole. This appeal followed.

"A sentencing judge is allowed wide discretion in imposing a
sentence; absent an abuse of discretion, the district court's determination
will not be disturbed on appeal”® This court will not interfere with a
sentencing decision so long as the record does not demonstrate prejudice
resulting from consideration in the sentencing proceeding of information
or accusations founded on facts supported only by impalpable or highly
suspect evidence.4

First, Major argues the district court improperly imposed the
maximum sentence by relying on the original sentence. We disagree. Our
review of the record on appeal reveals that the district court stated on the
record its intention to conduct a new hearing and not be bound by the
previous sentence. Before determining the sentence, the district court

reviewed the entire trial transcript and the pre-sentence investigation

3Randell v. State, 109 Nev. 5, 8, 846 P.2d 278, 280 (1993).
Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976).

2 App.0050
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report (PSI) that was prepared on February 10, 2005. At the sentencing
hearing, the district court stated it gave "some weight" to a felony
conviction for marijuana cultivation that Major received in Colorado after
the killing, it had no doubt Major had killed the victim and had
premeditated the killing, the killing was "quite violent," and that Major
had waited two weeks to report the victim missing, had engaged in
deliberate manipulation of the investigation and obstruction of justice
after reporting the victim missing, and had evidently begun planning to
manipulate the investigation and obstruct justice right after the killing.
We therefore conclude that the district court did not rely on the previous
sentence in making its sentencing determination.

Second, Major argues the district court improperly imposed
the maximum sentence by relying on Major's refusal to admit guilt. This
claim is belied by the record.’ Major admitted guilt and expressed
remorse at the sentencing hearing, stating "I'm sorry for what I did to
Tina and her family." In light of the district court's express reasons for
imposing the sentence, we conclude that the district court's further
statement that "had you stood up and been a man with regard to what you
had done, I am not certain we would be here," does not establish the
district court improperly relied on Major's refusal to admit guilt in
imposing sentence. Rather, it merely restates the emphasis the district

court placed on Major's manipulation of the Investigation and obstruction

of justice in determining the sentence.

5See Hargrove v. State, 100 Nev. 498, 503, 686 P.2d 222, 225 (1984).

3 App.0051
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Third, Major argues the district court improperly used a 2005
PSI that was based solely on the PSI prepared when Major was convicted
in 1996 and contained no newly obtained information about Major. We
disagree. Assuming the district court relied on information contained in
Major's initial 1996 PSI, the district court did not err in doing s0. When a
defendant is resentenced following invalidation of his or her previous
sentence, a supplemental PSI is not required.® The district court was
therefore entitled to rely on any information contained in the initial PSI,
whether it was included in the 2005 PSI or not. Further, at the
resentencing, Major was given an opportunity to note any errors in the
2005 PSI.

Fourth, Major argues the district court abused its discretion in
sentencing Major to consecutive life terms without the possibility of
parole. "[A]n abuse of discretion will be found only when the record
demonstrates ‘prejudice resulting from consideration of information or
accusations founded on facts supported only by impalpable or highly
suspect evidence . . . ."7 Major does not argue the district court relied on
impalpable or highly suspect evidence. Rather, he argues his sentence "is
disproportionate to the crime in a manner that 1s shocking to the
conscience." We disagree. Major was convicted of killing the victim by

stabbing her multiple times in the neck, torso, and legs. Major's sentence,

®Anderson v. State, 90 Nev. 385, 528 P.2d 1023 (1974).

"Lloyd v. State, 94 Nev. 167, 170, 576 P.2d 740, 742 (1978) (quoting
Silks, 92 Nev. at 94, 545 P.2d at 1161).

4 App.0052
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while severe, is within the statutory limits for his crime,?® is not
disproportionate to his crime, and does not shock the conscience.
Having concluded Major's contentions lack merit, we

ORDER the judgment of the district court AFFIRMED.

% ’f\-S' , .

Douglas
GQLJAA/( p , .
Becker

d.
Parraguirre

cc: Hon. Andrew J. Puceinelli, District Judge
Steve E. Evenson
Attorney General George Chanos/Carson City
Elko County District Attorney
Elko County Clerk

8See 1977 Nev. Stat., ch. 598, § 5, at 1627 (NRS 200.030); 1981 Nev.
Stat., ch. 780, § 1, at 2050 (NRS 193.165).

5 App.0053
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IN THE SUPREME COURT OF THE STATE OF NEVADA

RICKEY TODD MAJOR, No. 45012
Appellant,

vs.
WARDEN, ELY STATE PRISON, E.K. F | L E D
MCDANIEL, |
Respondent. | 0CT 19 2006

JANETTE M. BL!

OOM
ORDER OF AFFIRMANCE CLERK QRSUPAEME COURT
BY.- %IEiDEPUT’CLERK =

This is an appeal from an order of the district court

dismissing appellant's post-conviction petition for a writ of habeas

corpus.  Fourth Judicial District Court, Elko County; Andrew J.
Puccinelli, Judge.

On April 30, 1996, appellant Rickey Todd Major ("Major") was
convicted, pursuant to a jury verdict, of first-degree murder with the use
of a deadly weapon for the April 1988 murder of his girlfriend, Tina Dell.!
The district court sentenced Major to serve two consecutive terms of life in
the Nevada State Prison without the possibility of parole. This court
dismissed Major's direct appeal from his conviction.? The remittitur

1ssued on September 23, 1998.

'A corrected judgment of conviction was entered on June 1, 2005.

Z2Major v. State, Docket No. 28879 (Order Dismissing Appeal,
September 3, 1998).

App.0055
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On November 3, 1998, Major filed a proper person post-
conviction petition for a writ of habeas corpus 1n the district court. Major's
unverified "first amended petition for writ of habeas corpus” was
apparently filed on April 10, 2000. Major later obtained counsel to
represent him in the proceedings, and counsel filed supplemental points
and authorities on September 25, 2002. The State opposed the petition.
The district court held a bifurcated evidentiary hearing on December 5,
2003 and January 13, 2004. On December 20, 2004, the district court
dismissed Major's petition. This appeal followed.

Major raises three issues in this appeal. First, Major argues
the district court held him to an erroneous burden of proof. Second, Major
contends the district court erred in ruling that his trial and appellate
counsel, Matthew Stermitz, was not ineffective. Third, Major argues

Stermitz's cumulative errors deprived him of a fair trial.

8To the extent Major raised them independently of his ineffective
assistance of counsel claims, Major's other claims were barred by the law
of the case or waived. See Pellecrini v State, 117 Nev. 860, 879, 34 P.3d
519, 532 (2001); NRS 34.810(1)(b). Major's claims regarding juror
misconduct, the State's failure to disclose evidence, the State's
participation in defense ex parte motions, insufficient evidence, the
district court's abuse of discretion in sentencing and the district court's
error in denying appellant's motion to admit polygraph evidence, refusing
to give proffered jury instructions and failing to canvass appellant on his
right to testify were resolved on their merits in Major v. State, Docket No.
28879 (Order Dismissing Appeal, September 3, 1998). Appellant's claim
that his rights were violated by Stermitz's conflict of interest was also

resolved on its merits in Major v, State, Docket No. 30521 (Order
continued on next page . . .

2 App.0056
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The burden of proof

Major argues the district court erred in requiring him to prove
the factual allegations supporting his ineffective assistance of counsel

claims by "strong and convincing proof." In Means v. State,* this court

rejected the "strong and convincing proof' burden that was articulated in

Davis v. State’ in favor of the more lenient "preponderance of the

evidence" standard. Means applies to Major because the Means holding
related to procedure in post-conviction proceedings, and Major's post-
conviction proceedings were pending when Means was decided.® We

conclude Major failed to prove his allegations under the "preponderance of

.. . continued

Dismissing Appeal, August 28, 1998). Major's claims regarding the State's
expert witness's qualifications and methods, erroneous and/or unfair jury
instructions, prosecutorial misconduct and overreaching, inability to seat
an impartial jury due to pre-trial publicity, inability to testify on his own
behalf due to the pendency of his appeal of a perjury conviction, and
coerced and/or involuntary statements to investigators were waived by
appellant's failure to present them to the trial court and/or raise them in
his direct appeal. Major's claims regarding the propriety of his original
sentence are moot, as Major successfully filed a motion to correct illegal

sentence, and was resentenced. A corrected judgment of conviction was
entered on June 1, 2005.

4120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004).
3107 Nev. 600, 817 P.2d 1169 (1991).

®See, e.g., Richmond v. State, 118 Nev. 924, 929, 59 P.3d 1249, 1252
(2002).

3 App.0057
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evidence" standard. Thus, we conclude that even if the district court did
err in applying the "strong and convincing" standard of proof, any error

was harmless.

Counsel's effectiveness

Major argues the district court erred in rejecting his claims
that Stermitz was ineffective. To state a claim of ineffective assistance of
counsel sufficient to invalidate a judgment of conviction, a petitioner must
demonstrate that counsel's performance was deficient in that it fell below
an objective standard of reasonableness, and prejudice such that counsel's
érrors were so severe that they rendered the jury's verdict unreliable.”
The court need not address both components of the inquiry if the
petitioner makes an insufficient showing on either one.8 The district
court’s factual findings regarding ineffective assistance of counsel are
entitled to deference when reviewed on appeal.?

First, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to communicate with Major.
The district court found that Stermitz had the assistance of Major's former

counsel's reports and notes and of Major's statements to and interviews

"Strickland v. Washington, 466 U.S. 668 (1984); Warden v. Lvons,
100 Nev. 430, 683 P.2d 504 (1984).

8Strickland, 466 U.S. at 697,

“Riley v. State, 110 Nev. 638, 647, 878 P.2d 272, 278 (1994).

4 App.0058
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with investigators. At the evidentiary hearing, Stermitz testified he met
at least four times in person with Major, who was living in Colorado while
awaiting trial. Stermitz also testified to written communications with
Major. Further, Major failed to specify what additional communication
with Stermitz would have accomplished or how it would have changed the
outcome of his trial. Thus, the district court did not err in rejecting this
claim,

Second, Major claims the district court erred in rejecting his
claim Stermitz was ineffective for failing to file pre-trial motions. The
district court found that Major failed to state any facts to support this
contention. We agree. The record before us reveals that Major failed to
specify which pre-trial motions Stermitz should have filed or how those
motions would have changed the outcome of his case. The district court
did not err.

Third, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to object to testimony
regarding statements Major made to investigators or to seek suppression
of those statements based on Mirandal? violations or on Major's inability
to make voluntary statements while under the influence of cocaine. Major
failed to specify any facts to show that his Miranda rights were violated

during any of the statements and interviews he gave to investigators or

Miranda v. Arizona, 384 U.S. 436 (1966).
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that his drug use rendered his statements involuntary, The district court
noted that Major initiated most of his contact with investigators, that he
was interviewed in his home in Colorado while his wife was in the next
room, and that he was interviewed in Elko with his attorney present.
Major also failed to state any facts to show his cocaine use rendered his
statements involuntary. Further, we note that trial testimony established
Major was using cocaine after Dell's disappearance, that people using
cocaine can experience so-called cocaine paranoia, but that Major denied
experiencing cocaine paranoia during that time. We therefore conclude
the district court did not err in rejecting this claim.

Fourth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to argue for lesser included
offenses or to attempt to explain Major's statements to police based on
Major's cocaine use after Dell's disappearance. At the evidentiary hearing,
Stermitz testified that Major told him he was innocent and that he was
only interested in an acquittal, not conviction of a lesser included offense.
Stermitz further testified that he thought the jury would disbelieve
Major's claim of innocence if Stermitz first argued innocence but then
argued for conviction of a lesser included offense. This was a tactical

decision by Stermitz, and counsel's tactical decisions are "virtually

6 App.0060
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unchallengeable absent extraordinary circumstances.™11 Major failed to
demonstrate extraordinary circumstances or that Stermitz's decision not
to argue for lesser included offenses was unreasonable. In addition,
Investigator Williams testified at trial that he had asked Major if he was
experiencing cocaine paranoia and Major said he was not. Thus, the
district court did not err in rejecting this claim.

Fifth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to move for a change of
venue before trial. The district court ruled that this claim lacked merit,
We agree. At the evidentiary hearing, Stermitz testified he did not believe
a motion to change venue would succeed and that no juror during the voir
dire indicated he or she could not he impartial.’2 Major failed to
demonstrate that Stermitz's performance was deficient in this respect.
Major also failed to demonstrate that pre-trial publicity rose to the level
from which prejudice would be presumed.’® Although Major claimed

Stermitz failed to properly voir dire the jury pool on pre-trial publicity, he

11See Doleman v. State, 112 Nev. 843, 848, 921 P.2d 278, 280-81
(1996) (quoting Howard v. State, 106 Nev. 713, 722, 800 P.2d 175, 180
(1990)).

125ee NRS 174.455.

138ee, e.g., Sonner v. State, 112 Nev. 1328, 1336, 930 P.2d 707, 712-
13 (1996) (concluding pre-trial publicity in a high-profile capital murder
case involving the murder of a police officer did not rise to the level of
publicity for which prejudice would be presumed).

7 App.0061
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asserted no specific facts to support this claim and did not provide the
transcript of the voir dire. "The burden to make a proper appellate record
rests on appellant."* Major has failed to demonstrate that the district
court erred in rejecting this claim.

Sixth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to effectively examine a
juror regarding whether she had discussed the case outside the
proceedings. The trial court held an in-chambers meeting with the parties
and the juror, where the juror related a comment a coworker had made to
her and said she questioned the coworker's credibility. The juror also said
the statement would have no effect on her ability to serve impartially as a
juror. Stermitz objected to the juror's remaining on the jury, but the
district court allowed her to remain. Major failed to state how further
examination of the juror would have changed the outcome of his trial. The
district court did not err in ruling that Major was not entitled to relief on
this claim.

Seventh, Major claims the district court erred in rejecting the
claim that Stermitz was ineffective for failing to call expert witnesses.
Specifically, Major argued Stermitz should have called forensic
anthropologist Dr. Walt Birkby, psychologist Frank Hadley (Major's
brother), and a DNA expert. The district court found that Stermitz was

4See Greene v. State, 96 Nev. 055, 558, 612 P.2d 686, 688 (1980).

8 App.0062




not ineffective, as Stermitz testified at the evidentiary hearing that Dr.
Birkby had told Stermitz that his testimony would not be helpful to the
T defense. Stermitz further testified that he believed Frank Hadley thought
Major had killed Dell, and that expert DNA testimony would not be useful
because the blood found at the crime scene could not be matched to either
Major or Dell. Stermitz's decisions to call or not call particular witnesses
were tactical, and did not fall below an objective standard of
reasonableness under the circumstances.!5 We note that, contrary to
Major's assertion, Stermitz had the DNA testing report admitted into
evidence, and the jury therefore had the report to consider in its
deliberations. We further note that the substance of Dr. Birkby's report
that was beneficial to Major came into the record, as Stermitz cross-
examined Dr. Brooks regarding Dr. Birkby's findings and her discussions
with him. Thus, the district court did not err in finding that Major was
not entitled to relief in this regard.

Eighth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to call his defense
investigator, James Grady. Major claims Grady would have testified that

he discovered evidence of Major's innocence as well as the existence of two

%See Doleman, 112 Nev. at 848, 921 P.2d at 280-81 (quoting
Howard, 106 Nev. at 722, 800 P.2d at 180).
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other suspects.'6 Major has failed on appeal to point to anything in the
record that would substantiate this claim or demonstrate that the district
court erred in concluding that he was not entitled to relief on this ground.
In the proceedings below, Major failed to allege or demonstrate what
specific evidence Grady would have testified to discovering, whom Grady
would have identified as a suspect, or how such testimony would have
altered the outcome of Major's trial.'? Much to the contrary, during the
State's cross-examination at the evidentiary hearing, Major acknowledged
that he was not aware of anything specific that Grady had discovered that
would have altered the result of Major's trial. The district court did not
err in rejecting this claim.

Ninth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to voir dire the State's
forensic anthropologist, Dr. Brooks, on her qualifications at the beginning
of her testimony. At the beginning of its direct examination, the State
established that Dr. Brooks had an M.A. and a Ph.D. in physical
anthropology from the University of California, Berkeley, and had been a

In his evidentiary hearing testimony, Major referred to a State's
trial witness who was given a polygraph test and "flunked it." Major
failed to state who this person was or to establish that evidence of this
person's polygraph test results would have been admissible at trial and
would have changed the outcome of the trial. See generally Corbett v.
State, 94 Nev. 643, 584 P.2d 704 (1978).

""See Hargrove, 100 Nev. at 502, 686 P.2d at 222,

10 App.0064




SurreMe Count
OF
Nevapa

© 19474 <EFPw

practicing forensic anthropologist for twenty years. After Dr. Brooks had
given some testimony, Stermitz questioned her on voir dire as to whether
her expertise allowed her to conclude what caused the injuries visible on
Dell's skeletal remains beyond "something sharp." On cross-examination,
Stermitz established that Dr. Brooks had only done approximately five
investigations into potential sharp force trauma to skeletal remains.

In the post-conviction proceedings below, Major did not
establish that Dr. Brooks was actually unqualified to give expert
testimony in forensic anthropology. Thus, he failed to demonstrate that
further or earlier voir dire would have changed the outcome of his trial.
The district court did not err in rejecting this claim.

Tenth, Major claims the district court erred in rejecting the
claim that Stermitz was ineffective for failing to consult outside experts in
preparing to cross-examine Dr. Brooks. Stermitz testified at the
evidentiary hearing that he spoke several times with Dr. Birkby. We
conclude the district court did not err in determining that Major failed to
demonstrate that Stermitz's performance was deficient or that further
consultation would have changed the outcome of Major's trial.

Eleventh, Major claims the district court erred in rejecting the
claim that Stermitz was ineffective for failing to challenge the chain of
evidence or to impeach Dr. Brooks on her methods when Dr. Brooks
testified that she had taken the skeletal remains to her home and laid
them out on a sheet on her patio. Major also notes that when Dr. Birkby

received the remains, some of the labels placed on them had detached.

T App.0065




The district court concluded that the chain of evidence was not broken, as
the remains were accompanied by an investigator, the evidence custodian,
at all times. We agree. Major failed to demonstrate that a challenge to
the chain of evidence or impeachment of Dr. Brooks based on her methods
would have changed the outcome of his case. Major's expert at the
evidentiary hearing testified that any trauma to the remains that occurred
on Dr. Brooks' patio would be identifiably post-mortem. Other than the
testimony of Major's expert at the evidentiary hearing, nothing in the
record indicates that Dr. Brooks' methods compromised the integrity of
her scientific findings. The trial jury was capable of assessing Dr. Brooks'
credibility. The district court did not err in rejecting this claim.

Twelfth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to challenge the reasonable
doubt, premeditation and deliberation, and malice instructions. The
district court found that the reasonable doubt instruction conformed to the
language required by NRS 175.211 and that Stermitz was not deficient for
failing to object. The district court also found that the premeditation and
deliberation instructions tracked Kazalyn v. State, which was the proper

instruction at the time of Major's trial.1®

!8Kazalyn v. State, 108 Nev. 67, 825 P.2d 578 (1992). The so-called
"Kazalyn instruction” was later disapproved of in Byford v. State, 116 Nev.
215, 994 P.2d 700 (2000), but Byford was held not to be retroactive in
Garner v, State, 116 Nev. 770, 789, 6 P.3d 1013, 1025 (2000), overruled on
other grounds by Sharma v. State, 118 Nev. 648, 56 P.3d 868 (2002).

8uprreme CouRt
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Although Major has failed to include the jury instructions in
his appendix, his first amended petition purportedly quotes one of the
instructions as stating: "Malice is implied where an involuntary killing
occurs in the commission of an unlawful act, which, in its consequences,
naturally tends to destroy the life of a human being, or is committed in the
prosecution of a felonious intent.” Major contends this instruction
improperly created a presumption of malice in the absence of provocation.
We disagree. This instruction had no relation to the absence of
provocation; rather, the instruction explained the difference between
murder and involuntary manslaughter.® We therefore conclude the
district court did not err.

Thirteenth, Major claims the district court erred in rejecting
his claim that Stermitz was ineffective for failing to object to testimony by
two witnesses about the existence and contents of at least one photograph
of Dell's body. No such photographs were ever located or admitted into
evidence at trial. James Guisti testified at trial, however, that Major
showed him two photographs of Dell's body. A police investigator also
testified that Major had claimed the man responsible for Dell's death
showed Major a photograph of Dell's body. At the evidentiary hearing,
Stermitz testified he did not believe he had grounds to object and that the
district court would likely find the testimony about the photographs

%See 1983 Nev. Stat., ch. 409, § 2, at 1014 (NRS 200.070).

13 App.0067
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relevant and not more prejudicial than probative. Further, Stermitz
testified that he did not know where the photographs were and had "no
way to get them." Major also maintained that he never had possession of
the photographs and did not know where they were.

NRS 52.255 provides in part that an original photograph is
not required and "other evidence" of its contents "is admissible, if:"

1. All originals are lost or have been destroyed,
unless the loss or destruction resulted from
the fraudulent act of the proponent:

2. No original can be obtained by any available
judicial process or procedure;

Sl At the time when an original was under the
control of the party against whom offered, he
was put on notice, by the pleadings or
otherwise, that the contents would be a
subject of proof at the hearing, and he does
not produce the original at the hearing; or

4. The . . . photograph is not closely related to a
controlling issue.

Major failed to establish by a preponderance of the evidence that either he
or Stermitz could have obtained or preserved the alleged photographs for
admission at trial through any available judicial process or procedure.
Therefore, the district court did not err in rejecting this claim.

Fourteenth, Major argues the district court erred in rejecting
his claim that Stermitz was ineffective for failing to object to
"prosecutorial misconduct and overreaching." Major contended Stermitz

should have objected that the prosecution was engaging in "misconduct

14 App.0068
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and overreaching" by prosecuting him for the third time for this crime.
Both prior prosecutions were dismissed without prejudice, and the State
was entitled to prosecute Major again. Major failed to demonstrate how
objecting on this ground would have changed the outcome of his trial. The
district court did not err in rejecting this claim.

Fifteenth, Major claimed Stermitz was ineffective for failing to
challenge and object to the manner of the search for Dell's skeletal
remains, to discover what had happened to any additional remains, or to
test a "thread" that Dr. Brooks reported finding attached to one of the
vertebrae that showed a possible cut mark. At the evidentiary hearing,
Stermitz testified he thought the lack of additional remains was good for
Major's case because it limited the number of potential injuries that could
be identified. Stermitz's decision not to risk producing evidence that could
implicate Major was tactical, and counsel's tactical decisions are "'virtually
unchallengeable absent extraordinary circumstances."20 Moreover, Major
failed to demonstrate how the failure to assert any objections on these
grounds fell below an objective standard of reasonableness or would have
changed the outcome of the trial. Thus, the district court did not err in
this regard.

Additionally we note that to the extent Major claims his

original counsel, David Lockie, was ineffective for failing to obtain a

2%See Doleman, 112 Nev. at 848, 921 P.2d at 280-81 (quoting
Howard, 106 Nev. at 722, 800 P.2d at 180).
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dismissal with prejudice of the charges or to prevent the release of Dell's
remains to her family, Major failed to show how Lockie's performance
prejudiced him. Major has asserted no facts establishing he was entitled
to dismissal with prejudice, and Dell's remains were examined by at least
Dr. Brooks, Dr. Birbky, and the medical examiner before they were
released. Accordingly, the district court did not err in rejecting this claim.
Sixteenth, Major claims the district court erred 1n rejecting his
claim that Stermitz was ineffective for failing to request a continuance of
the first sentencing proceeding while the appeal of Major's perjury
conviction was pending.2! This issue is moot, Major was subsequently
resentenced after filing a successful motion to correct illegal sentence.
Seventeenth, Major claims the district court erred n rejecting

his claim that Stermitz was ineffective for failing to cross-examine James

?'Major's brief in this appeal argues for the first time that Stermitz
was ineffective for failing to seek a continuance of the trial while the
perjury conviction appeal was pending so that Major could testify on his
own behalf without being impeached by a perjury conviction. Major is
barred from presenting this claim for the first time in this appeal.
Further, as a separate and independent ground for denying relief on this
claim, Major's perjury conviction was not the only factor weighing against
his taking the stand. At the evidentiary hearing, Major and Stermitz both
testified that Major had told Stermitz his previous cross-examination by
the prosecutor in previous cases had "not gone well" Major also had
another felony conviction, with which he could have been impeached.
Major failed to state any grounds upon which Stermitz could have sought
a trial continuance while the perj ury conviction was pending.
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Guisti. As noted, Guisti testified Major showed him photographs of a body
that looked like Dell's with what appeared to be chest wounds. The record
before us reveals, however, that Stermitz did cross-examine Guisti. Major
has failed to demonstrate what additional questions Stermitz should have
asked Guisti about the photographs or how such questions would have
changed the outcome of the trial. Thus, Major failed to demonstrate any
entitlement to relief in this respect, and the district court did not err in
rejecting this claim.

Eighteenth, Major claims the district court erred In rejecting
his claim that Stermitz was ineffective for failing to cross-examine Gary
Worthen about whether Worthen was a suspect in Dell's killing, had been
questioned by investigators, or had taken a polygraph examination.
Stermitz's cross-examination of Worthen at trial elicited that Worthen had
helped Major conceal potential evidence and clean up the suspected crime
scene and had possession of Dell's ring after her disappearance. Stermitz
argued in closing that Worthen might have killed Dell. Major failed to
demonstrate that further cross-examination of Worthen would have

changed the outcome of the trial. The district court correctly rejected this

claim.

17 App.0071
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Major also claims the district court erred in rejecting Major's
claim that appellate counsel was ineffective.22  To state a claim of
ineffective assistance of appellate counsel, a petitioner must demonstrate
that counsel's performance was deficient in that it fell below an objective
standard of reasonableness, and resulting prejudice such that the omitted
issue would have a reasonable probability of success on appeal.2
Appellate counsel is not required to raise every non-frivolous issue on
appeal.?* This court has held that appellate counsel will be most effective
when every conceivable issue is not raised on appeal.?s

Major claims Stermitz should have argued (a) trial counsel's
conflict of interest, (b) Dr. Brooks' qualifications to serve as an expert
witness, (c) reasonable doubt instruction, (d) premeditation and
deliberation and malice jury instructions, (e) prosecutorial misconduct, (f)
change of venue, (g) Miranda violations, and (h) denial of sentencing by
jury. As stated above, we conclude issues (@) ~ (g) did not have a

reasonable likelihood of success on appeal, and (h) was rendered moot by

22Major was originally represented during his direct appeal by
Matthew Stermitz; David Houston substituted in as counsel of record on
January 29, 1997.

»Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996)
(citing Strickland, 466 U.S. 668).

24Jones v. Barnes, 463 U.S. 745, 751 (1983).

2Ford v. State, 105 Nev. 850, 853, 784 P.2d 951, 953 (1989).

T App.0072
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Major's successful motion to correct illegal sentence, which led to his
resentencing in 2005. Thus, the district court did not err in concluding
that Major failed to demonstrate that Stermitz's appellate representation
fell below an objective standard of reasonableness or omitted any issues on
appeal that would have had a reasonable probability of success.

Cumulative error

Finally, Major argues that the prejudice from Stermitz's
errors, taken cumulatively, rendered his trial unfair.26 Because we
conclude that none of Stermitz's alleged errors at trial were prejudicial, we

disagree.

Having concluded Major's contentions lack merit, we

ORDER the judgment of the district court AFFIRMED.

" aDhuahs -l

Douglas \

BaJa/o .

Becker

Parraguirre

26See, e.g., Browning v. State, 120 Nev. 347, 372, 91 P.3d 39, 56
(2004).
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ELKO C8. DISTRINT COUR
IN THE DISTRICT COURT OF THE FOURTH ‘W¥&cCiaL Drs'rffcf'r
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO

THE STATE OF NEVADA,
Plaintitt,
RO M I N AL
LHEQRMAT : GN

ELCRFS TODD MA TR,

boefondant (o,

GARY L WOODRUERY Deputy Piztricr Attorney for the County of
Elke, State of Nevada, in the name a5l by the authority of the 2rate
of Nevada, infoims the alvwve-antitled Court that KICKEY TODD MAJOR,
Befendant alove npamed, on or abour the 1eth day of April, 1988, a4t m
neat the focativn of BI% Camp Street in the City of Carlin, County ov
siko. State o Noavadn, ool ted o Srame or crimes descrited as
toalliws:

COUNT L

OPEN MURDER, (INCLUDING FIRST DEGREE MURDER AND ALL LESSER
N INCLUDED OFFENSES) WITH THE USE OF A DEADLY WEAPON, A
FELONY AS DEFINED BY NRS 200.010, NRS 200.020, NRS 200.030,
NRE 200.033, AND NRS 193,165.

< |
i at the berendant  Jid willfully, unjawrusly, ftelonicusly
§ with malice afovethought, and with deiibervat ion and
vremeditation kKill and nuvder ancther human bLeing, one Tina
Bell, with the use of a deadly weapoil, to-wit: a xnife o
Jome siwiiav weapon, in the foliowina manneyr: by atablang
Fina Deil} to death.  That aaid crime ocouryred in the County
e of Elks, Stute of Nevada.

App.0076




LS P
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CHIEF LARRY STOKES, CARLIN PD., F.O. BOX 693, CARLIN, NV 39
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1059
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TOM GRISWOLD, EUREKA CO. 4. 0., EURERA, NV

MIEE KRANGVICH, LANDER CO. 5G. PO BROX lu2h U5 E. 2N, BATTLE MOITNTAN.
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ToM MOOTE, 555 WRIGHT WAY. CARSON CITY, NV A9711

FATEY STOTT, O/0 DR. PRICE, 2552 IDAHO STREET. ELno, NV dyse1l

SWAYHE MOGRE, 3473 RIDCECREST DR, RENG, NV Baesyy

JAMES EUGENE GIUSTI, PO LY 542, 2uf MAIN STREET, CTANFIELD, OR uva7s

DAVID L. BOUTANG, 206 SOLD COURY, CARLIN, WV

RUDOLFG CALDERON, 241 SHEPPARD, WINMKEMUCCA, NV Ruaqh

OFFICER WILLIAM CALLISTER, CRALG FOLICE DEPT., CHAIC, 0 dio’y

DEPUTY CHUCKH LOWE, WASHOE (o, CHERIFF'S OFC, 91r PARR FLVD, RENG . Ny

JANE MATSON, 1445 GUMMOW, FALLON. NV 9406

DR, FEVIE C. MCELFRESH, LIFECODES ORI L 0L SAW MILL BIVER Ri,
VALHMALLA. NY 1uhas

detd

A Mo, F-9%-1o190-1t
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mate and provided, and atainsr the veace and dignity ol the State of
hevada.,

Arl ot whitch i Cenirary oo the form o of the Starute 1n sach case

.

Lated: AUSUET 1, 1995

HL(ilgdifi;{k;'*
-m\ i/ WODERURY /L
bistric L At toiney

Witneszer Koown U0 the biisgys -t Avtarney J* the 1 ine Pofitina
the abewe Informat fon. f Enown, ave as ol lows:

TIARLES WARNER, 490 100 EART, b .o, BUN 127, GEURGETOWN, [ slis 19
"'. HARD WHFATFRWELLE. 1a03 MUCHLER, UARLIN, NV aag:
ELATHE WEGTERWELLE, 1601 MUICHLER, CARLIM, NV suyo

MAkes WILLIAML, C 0O jopM Moo BLD L BB WRIGHT WAY. CALSoN C1TY biy,
A i1l
PANT WORTHEN, ol 2R STREEY, UQDEN, U1 wgiged

STEERAN NEVIH, DOX Soul. SOUTHCATE TRAILER Fr, ELNO. NV 243,

PhOCTNEILL, NV DIV OF INVESTIGAT. S5y WRIGHT WAY, CARZON CEY LNy
R I

URL LEWIS 0L PATETTA. 1o0) LAKESTDE DR., PENG, NV 0usnw

JOHN UL PIERTTI, B11 CAMP STREET, CARLIN, NV gunz)

FAULA TAYLOR, 168 2. RLUECREST UF., SFRING CEEEK, FLE, NV adm

PR. SHEILELGGH RROOES, 7311 BONITA AVENUE, LAS VEGAS, NV &4104

STEVAENEY KING, 926 N.UE. SAVAGE, GRANTS PASS, oR 9T742.

MARYJANE RROCKETT, ROUTE 2 ROX 46%, MINEOLA, TH 20773

MARY BOY{E, 1514 JTH ATREET. ELKS, NV guig;

RITHARD RERGER., WASHOFE 0O, CEIME LA, 911 PARR BLVDY,, REbu, NV
S IVEEA S AN

JEFEREY MOCORMICK. 1119 W. COLAMET A TERRACE, PRORIA, 1L 6ie(d

PAVIG ATHINSON, WASHOE Cu, CBIME LAL, 911 PARR BLVII, REN., NV

SHERINE KEN JONER, EUREKA 0. 5 <ty PLt, BOX T30, EURERA. NV P92l

MARY HAUGEN, 0 NV PIVOINVETIGTHN. S50 WRIGHT WAY. CARSOMN Oy, Ny
srlra

LINGA FLOURNEY, $1/% WEST 4TH 5T., KRENG, pv

SHIRLEY DELL, 193 BARKER, CRAIG, 00 81e.:

LAV DAVIS, OS0 NUL, del W, WilLid%s AVE., FALLON, MV n-300

RICH "okNIAH, §25 W. PLiME LANE, Rin, NV 34509

JORHN COMPSTON, C/0 NDI, 465 WRIGHT WAY, CARSON CITY. NV B9

GJUHN COLEMAN, LIFE CODF2 CURE., (Ll SAW MILL RIVEK, VALHALI A, NY
1504

VERNA MUODRE, S50% LACKACGANNA, LAURFL, MT

YiCTe MILHE[I. SINCLAIR STATION OF CORNFR OF 10TH AND KA LROAL,
CARLIN, NV 8uBR:2

ANDBREA CARE, 4141 GARNET, BOISE, in BA/00

VALMREIE POOLYEY, 711 RUNYAN AVENUE, ARTESTA, NM 388210

Do STERHEN PRICE, 2552 IDAHO STREFT, 2174 MIDLAND DRIVE, ELEC, NV

’

App.0078




Exhibit 5

Exhibit 5

App.0079



R

o
INSTRUCTION No. /{/

Premeditation or intent to kill need not be for a day, an hour
or even a minute, for if the jury believes from the evidence that
there was a design, a determination to kill, distinctly formed in
the mind at any moment before or at the time of the killing, it was
willful, deliberate and premeditated.

The intention to kill and the act constituting the killing may
be as instantaneous as successive thoughts of the mind. It is only
necessary that the act constituting the killing be preceded by and
be the result of a concurrence of will, deliberation and
premeditation on the part of the accused no matter how rapidly
these acts of the mind succeed each other or how quickly they may

be followed by the acts constituting the murder.

App.0080
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INSTRUCTION NO. !f

To make a killing deliberate aes well as premeditated, it is
unnecessary that the intention to kill shall have been entertained
for any conaiderable length of time. It is enough if there ip time
for the mind to think upon or consider the act, and then determine
to do it. If, therefore, the killing is not the instant effect of
impulse - if there is hesitation or doubt to be overcome, a choice
made as result of thought, however short the struggle between the
intention and the act - it is sufficient toc characterize the crime
as deliberate and premeditated murder. In other words, one may be
guilty of murder in the firast degree although the intent to commit
such a homicide is formed at the very moment the fatal act is

committed.

il
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LN SO DISTRICT COURT

EA¥— _DEPUTY @Zf

Dept. II

IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF
NEVADA, IN AND FOR THE COUNTY OF ELKO
00000
RICKEY TODD MAJOR,
Petitioner,

V. : ORAL ARGUMENTS

RENEE BAKER, warden, et. al.

Respondents.

TRANSCRIPT OF PROCEEDINGS

BE IT REMEMBERED that the above-entitled matter
came on for hearing on October 6, 2017, at the hour of
9:16 a.m. of said day, in Elko, Nevada, before the

HONORABLE ALVIN R. KACIN, District Judge.

Reported by Lisa M. Manley, CCR #271

CERTIEIED

: COPY
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PROCEEDINGS

1 Case Mo, Cv-HC-17-0248 1

2 Dept. II 2 THE COURT: Okay. This is Case Qv-HC-2017-248.

i 3 This is Rickey Todd Major, the petitioner, versus James

4 4 Deurenda, Director, Nevada Department of Corrections,

5 5 respondent.

6 IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF 6 T guess we have also got Renee Baker, warden, as
7 NEVADS, TN AHD FOR THE COANTY OF ELKD 7 respondent, whomever respondent.

8 00000 B Today we have Jonathan Kirshbaun here to

9 RICKEY TODD MAJOR, ; 9 represent Mr. Major, correct?

10 petitioner, : 10 MR. KIRSHEAWM: Yes, Your Honor.

1 V. : ORAL ARGLMENTS 1 THE COURT: ATl right. Good morning.

12 RENEE BAKER, warden, et. al. I MR. KIRSHBALM: I am also going to waive Mr.

it Respondents. 13 Major's appearance since it’s just going to be oral

gl / 14 argument today.

15 15 THE COWRT:  Thank you very msch. We also have
16 TRANSCRIPT OF PROCEEDINGS 16 vark Mills, Elko Courty deputy district attorney, here
7 17 represent really I think the real party in interest, right,
1B BE IT REMEMBERED that the above-entitled matter 118 the State of Nevada.
19 came on for hearing on october 6, 2017, at the hour of 19 S0 anyway, argument on a petition for
20 9:16 a.m. of said day, in Elko, Nevada, before the 20 post-conviction habeas relief. It Tooks Tike the — this
21 HONORABLE ALVIN R, KACIN, District Judge. 21 s a successive petition Filed by Mr. Major, and it has got
2 22 one Claim.
3 23 and 1 have read your briefs with great interest.
H 24 T took them home ast night, kind of perused them again,
5 Reported by Lisa M. Manley, CCR #271 25 marked them up a little bit,

1 3

1 APPEARANCES 1 It occurred to me before I came in, and I hate to
2 2 kind of throw a curve ball in your decision to waive Mr.

3 For the Peritioner: LT M R o 3 Major's appearance, but 1 did Want to put on the record --
4 OFice  meville Ave 4 and maybe this doesn't affect it — but this was a case,

> Sgur;tgegg' W B9101 5 actually one of the First cases I worked on a5 a law Clerk
B 6 in 19% in the Seventh Judicial District Court. I worked
; For the Respondent: % 31 Dri%g;céi’%}my 7 for Judge Dan Papaz dom‘there. '

389 court 8 and T think this case was brought in Eureka

9 Elko, Nevada 89801 9 County at some point and the case was dismissed. And I was
10 10 the Taw clerk working on that case at the time and Judge
il 11 Papez dismissed it. And if memory serves, it was because
1Y 17 the remains of the deceased were found in Eureka County in
13 13 palisade Canyon in & sleeping bag.
14 14 we actually had a view out there, as I recall. I
15 15 think we all went out and viewed the area with the deputy
16 16 district attomey, who interestingly enough was Gary
v 17 woodbury, who ended up becoming the D.A, who prosecuted
18 18 this case in Elko County.

19 18 I think it — I quess the prosecution occurred in
0 20 199, Anyway, late '90s, I think.

21 3l MR. KIRSHEALM: I think it may have been '93. But
n 22 yeah, it vas within that same time pericd.

23 B THE COURT; And T think at some point

I % Mr. woodbury prosecuted Mr. Major in some perjury case down
25 2 there. And if mewory serves, I was the Taw clerk there

2 » 4
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1 then as vell. 1 MR. KIRSHBALM: But -- S0 in my mind, out of — 1
? 1 don't thirk that has anything to do with this | 7 didn't hear anything disqualifying. I would say the

3 case. It might have had something to do with the | 3 closest was maybe when you said that you went to the scene,
4 allegation that he Tied in a bail motion in the nurder 4 I don't know if that has an impact on -~ it obviously

§ case, something like that. 5 wouldn't have an inpact on any of the legal issues we are

6 MR, KIRSHBAM: Yeah, they -- we were actually 6 discussing outside of the potential prejudice.

7 discussing it earlier. There was a complicated procedural 7 gut T am ot sure if that is something — it

g history. There was the proceedings in the Seventh 3.0. and g wasn't in Your Honor's order for oral argment, It didn't
9 T think it -- he was eventually prosecuted for perjury. 9 even mention we would be addressing prejudice,

10 THE COURT: But that was overturmed on appeal 10 THE COURT: Yeah, and I apologize for that. we
11 perhaps? I am not sure. 11 get busy and we enter orders.

Y] MR. KIRSHRALM: I'mnot -~ I can’t say. 1 MR. KIRSHEALM: Yeah,

13 So do you -- do you mind f T ask you a question? 13 THE COWRT: I didn't think a whole Tot of it

1 THE COLRT: Go ahead. 14 until after, really, we started coming up to this argument
15 MR, KIRGHBAUM: S0 you say that you were the law 15 row,

16 clerk. You were the lav clerk to -- you were working at 16 If you have any questions for me, I'm more than
17 the court, or were you a law clerk to Mr. woodbury? 17 willing to answer them, If you want to take a break, we
18 THE COURT: No, no. I was working at the court 18 can do that, and then, you know, you can ask away.
19 for Judge Papez. I served as his clerk between August - 19 T -- Tike I said, the case vas dismissed down
20 Septenber of "M through October of '95. Mo, vait, August 20 there. I really don't know anything about this case. I
21 of '95. It was a year clerkship. 21 have no independent memory other than we went out 10
2 then I came up and T was in private practice with 22 palisade Canyon where allegedly the remains of the victim
23 my predecessor, actually, Judge Puccinelii, when he was 123 were found.
24 stll in private practice. ! I mean, clearly, I guess the jdea is this lady's
% of course I had to take the bar exam in Nevada. 25 heen a victim of a violent crime, nurder,

5 7

1 1 didn't grow up in this state. I took the bar in another 1 MR. KIRSHEALM: Um-hmm.

2 state in 1994, which is when I graduated law school. 2 THE COURT: T know vhat the arguments are in this
3 MR. KIRSHBALM:  Um-hmm, 3 case, but --

4 THE CORT: Took the Mevada bar exam in 1995. I 4 MR. KIRSHBALM: You know --

5 think I got -- of course, back then it was offered gnly in § THE CORT: I — I am nore than willing to Tisten
6 July, so that's when I took it. 6 to the arquments today, And 1f you would Tike to take this
7 I got my ticket in October, I believe, and began 7 issue up with your client and then get back to me, I could
§ practicing in Elko in early Decerber. 8 wait before I made a decision.

9 Then I joined the Elko County D.A.'s office in 9 1 mean, I'm very busy. It's going 1o take me

10 1997, vhich I thirk is after this case would have been 10 ahile to make & decision amyway.

11 prosecuted ~- prosecuted oF gore to a jury, gone 0 1 MR, KIRGHBALM: Honestly, when - i you were

12 verdict, And then I was there until 2006. 12 working for the D.A.'s office, it might be a little bit

13 #nd then T became a judge in 2007. 13 more problematic.

1 So that's my history. M The fact that you vere working for the Court

1 MR. KIRSHBALM: Okay. 15 isn't as problamatic, I don't think, for me because it

16 THE COURT: I chn"t know if that has any bearing 16 would be no different as if we had brought this petition
17 on this or if you feel I should disqualify myself. 1It's 17 actually - if he had got convicted in the Seventh District
18 sonething T should have probably brought up before this, 18 and it went back, it vould go back before the same judge,
19 but T didn't think a whole lot of it really. 1% if that judge was working there.

20 M. KIRSHBAM: well, I am -- my position is that 20 THE COWRT: Right.

21 T don't - it doesn't sound to me 1ike it would be 2 MR, KIRSHBRAIM: So T don't think that your

22 disquatifying. I mean, what you mentioned, I also agree 22 comection to the case as working for the Court is A 0085
23 with you that this is probably a discussion I would have 23 disqualifying. That's my initial feeling. PP.
24 rather had with Mr, Major here, U But T -- T like that last proposal that you made.
% THE COURT:  Okay. 2 we should do the oral argument and I -~ I will talk to Mr.

g
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Major.

THE CDLRT; You're here from Vegas, right?

MR, KIRSHBAIM: Yeah,

THE COWRT: And I apologize for not bringing it
up earltier, I think my feeling was, ves, it was not
disqualifying, but that I would at Teast make the record.

MR. KIRSHBAM: Un-hmm,

THE (OWRT: S0 that's what T have done this
moming.

gt vou're here,

MR, KERSHBALM:  Yeah,

THE COURT:  You've obviously taken a lot of time
working on these briefs. Mr. Wills had to come from across
the way here, but I'm sure he is ready to make his argument
as well.

MR, KIRSHBALM: Yezh,

THE COIRT: 5o T will be more than happy to take
the arguments.

Go ahead and talk to Mr. Major, please, Mr,
Kirshbaum, and then I will just wait to hear from you.

Like I said, I think it would take a Tittle while
for me to gt to this decision because I have got a Tot of
pressing -- actually MRS 4328 matters right now and some
other things that I need to get to that are more acute than

this,
g
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clear that the substantive exception is not just limited to
new constitutional rules, but it also applies to statutory
interpretation cases,

Aned welch also made clear exactly how the
substantive exception should be applied to statutory
interpretation cases.

5o here's what the Supreme Court stated in welch.
and I'm going to quote from that decision, which would be
136 S. Ct. 1267.

"pecisions that interpret a statule are
substantive i and when they meet the nomal criteria for
substantive rule, when they alter the range of conduct or
the Class of persons that the Taw punishes.”

what 15 important about that s that is new.
what they said right there 1s new. The Supreme Court has
never stated that before,

The Court had never explicitly Tinked those two
concepts. They did ot explain how this substantive
excention applies to statutory interpretation cases,

and so this Tanguage Trom welch has a direct
mpact both on Nevada's retroactivity rules and Mr. Major's
case,

In Nika, which was from 1998, Nika versus State,
the Mevaca Supreme Court stated that Byford represented a

change in the interpretation of the first-degree murder
1
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So okay. Amway, all right. With that, we can
g to the arguments, I think,

Go ahead, Mr. Kirshbaum.

MR. KIRSHRAUM: Thank you, Your Honor,

TE CORT:  Thank vou,

MR. KIRSHEAWM: We are here today on Mr. Major's
petition. It is a successive petition. However, Mr. Major
can establish good cause and prejudice to overcome the
procedural bars,

Good cause 15 based on a previously unavailable
constitutional rule, Last year, in 2016, the United States
Supreme Court decided Montgomery versus Louisiana.

And in that case they established the new
constitutional rule; namely, that the substantive exception
70 Teague applies in state courts as a matter of due
process.

and vhat is sigmificant about that is now that it
is constitutionalized, now that the substantive exception
is constitutionalized by the United States Supreme Court,
the state courts are now required to apply the substantive
exception in the way that the Supreme Court has interpreted
and the way that the Supreme Court has applied it.

ard then three months after Montgomery, in April
of 2016, the Supreme Court decided welch versus United

states, And in welch the Supreme Court made abundantly
10

statute that narrowed the meaning of the statute.

5o the Nevada Supreme Court explained that when
there 5 an interpretation of a statute that narrows t, it
can either be classified as a clarification or a change.

and they are relying upon these two eariier
Supreme Court cases: Bunkley versus Florida and Fiore
versus white.

and n those cases the concepts are that due
process clause required that a clarification in a statute
applied to everybody, It didn't make a difference vhen the
person's conviction became final. A clarification, as a
matter of due process, applied to everybody.

If there is a change in law, it only applies t
those convictions that had not yet become final. And that's
a matter of due process.

%o in Nika, and actually the Supreme Court stated
this in Fiore and Bunkley, those actually are not
considared retroactivity issues. They're considered due
process 15sues.

Due process requires that a clarification applies
to everybody; a change applies to thase convictions that
had ot yet become final.

Then the Nevada Supreme Court went one step
further and said, “but we are refusing to apply the

narrowing interpretation retroactively.”
12

App.0086



.....

1 So they said that there is a separate question 1 THE COURT: They are. I'm happy that T read the
2 here of retroactivity. 1 2 briefs very carefully again last night.

3 and they said that a narrowing definition is just L3 MR. KIRSHBALM: Yeah, yeah.

4 amatter of statutory interpretation, so that does not fal L4 THE COURT: I copy them and then I underline them
5 under Teague, no retroactivity implications in a statutory "5 and highlight them. And there are a lot of cases in play
6 interpretation case, 6 here,

7 But that concept is now completely contrary to 7 MR, KIRSHBAWM: Mr. Mills, I know, has a flow

§ Montgomery and welch. 8 chart. And I wish I had had the foresight to do something
g As the Suprame Court made ¢lear in those two 9 Tike that actually. visual probably helps here.

10 cases, as a matter of federal due process, the i 50 in Bousley, the Uited States Supreme (ourt
11 retroactivity rules require retroactive application of a 11 did find that a clarification Tike in that -~ the decision
12 new statutory interpretation that alters the range of 12 in Bailey versus United States would apply to convictions
13 conduct or the class of persons that the law punishes. 13 that had become final; meaning they had to be made
14 The narrowing definition set forth in Byford, 14 available on collateral review.
15 that's Byford versus State from 2000, by its very nature is 15 But what 15 very, very interesting about
16 a substantive rule. That is exactly what the Nevada 16 Bousley -- and this isn't something which I went into
17 Supreme Court said in Nika. It had a narrowing effect on 17 detail in in my response but I'm going to mention here --
18 both the range of conduct and the class of persons who can 18 15 that Bousley was specifically not a Teaque case. In
19 be punished by that Taw. 19 other words, the Supreme Court said we are not using
2 Thus, 8yford's change in the meaning of the 0 Teague, this does not fall under Teague.
a first-degree statute 15 retroactive under the substantive u Sa at the time Bousley was decided, it was not a
22 exceptions of Teague and must be made available to 21 Teague case.
23 petitioners like Mr. Major whose convictions became final B But Schrirg comes along and hints that, well,
24 prior to Byford. 24 maybe really what we were saying there was that it was a
i3 ) from here T want 0 oot back to this concept 25 substantive exception Case.

13 13

1 about the newness of welch, because it was one of the 1 They don't say it, but they cite to Bousley when
2 arguments that -- it was the main argument that the State 2 they talk about their new definition of what a substantive
3 made in their motion 1o dismiss. - 3 exception means.

4 schriro was - Schriro versus Summerlin was a L But at this point now with welch we know that the
5 case from 2004, And it's an important case because that's 5 Supreme Court now views Bousley as a substantive exception
6 actually the first case where the United States Supreme § case.

7 Court defined what the substantive exception actually 7 and that's the imort of welch 15 that it's not
§ meant, or at least they put forward 2 new definition that § until welch where they are saying, no, what we did in

9 s now the defimition. 9 Bousley, that actually was an application of the
10 But Schriro does not do what Welch does. hat 10 substantive exception.
11 decision did not indicate how the substantive exception 11 They didn't say that in Schriro. They actually
12 applied in statutory interpretation cases. 12 went into an extended discussion in welch of exactly what
13 They made clear that the substantive exception 13 they were doing in Bousley or what -- how the substantive
14 does apply, but they don't say, "this is how you take the 14 exgeption worked in Bousley.
15 substantive exception and apply it.” 15 And that led them to that statement, which, you
16 And that's important because in Schrire the Court 16 know, where it -- it 15 absolutely clear in welch that

17 itself only relied -- or cited to Bousley, Bousley versus 17 decisions that jnterpret a statute are substantive if they
18 united States, which is a decision from 1998 —- or it may 18 meet the substantive exception, and that's all that
19 be ‘97, 1 apologize -- in which the Supreme Court first 19 matters.
20 talked about this cClarification idea. 20 So there is no other interpretation of the

13\ and they said that -- in that case it was a 21 language in welch that any new statutory interpretation,
22 clarification of a prior decision, Bailey versus United 22 whether 1t's a clarification, whether it's a change,

13 States. And I apologize, I am throwing all these cases 23 applies retroactively as Jong as it meets the substantive
24 out, but these are a1l complicated concepts and interwoven CH exception,

25 with a lot of different case law. 2 They don‘t - in Welch they don't distinguish

14

16
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1 between the tw. and there is a reason why they don't

2 distinguish between the two is because retroactivity is a
3 different concept than this clarification versus change;

4 it's one step further,

5 Because in cases Tike Bunkley and Fiore, the

6 Supreme Court states this specifically in these cases, they
7 originally granted cert in Fiore versus white o determine
& whether a change in law Tike Byford applies retroactively.
9 That was the original ground in which they

10 gramted cert. This is an issue that's been on the Supreme
11 Cowrt’s mind for many, many years. And that case dares

12 back to 1999.

1 But in Fiore they ended up certifying the issue
14 to the state court, saying, was this a change, what

15 exactly -- what exactly -- what's the meaning of what you
16 did when you issued this statutory interpretation.

v And instead of 1t being a change, the

18 Pernsylvania Supreme Court said, no, it was just a

19 clarification, it was a clarification, it's what the law
0 always meant.

2 So that actually took retroactivity off the

22 table. So when it went back up to the Supreme Court after
23 the certification, the Supreme Court said, oh, thisis a
24 due process issue, it's different.
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Welch in which that question has now been decided,

They have just said that this is what the
substantive exception means: It means that anything that
meets the substantive exception, a statutory interpretation
that meets the substantive exception, must apply
retroactively.

fand that's exactly what is going on here.
gecause in Byford the Nevada Supreme Court rarnowed the
interpretation. It Clearly altered the range of conduct of
a class of persons that the first-degree mirder statute
purishes.,

S0 that then --

THE QURT: which the Court acknowledged in Nika.

MR. KIRSHBALM: Yes. In Nika they made
ahundantly clear that they were -- that they had narrowed
the definition, which is why the whole
change-versus-clarification issus even came up.

So once this decision, Byford, becomes
retroactive, then it has a direct impact on Mr. Major's
case,

one thing I would note is that -- so I'm going to
addrass the prejudice here. The State in their papers
didn't even bring up prejudice. And T think there is a
reason for that, is that Mr. Major's case is the

bi3 Because at that point, you know, Montgomery 75 quintessential situation where Byford and a -- the

17 19
1 wasn't on the books so the substantive exception hadn't 1 definition of deliberation would have an impact.
2 been constitutionalized yet. So they just said, no, this 2 The jury instruction, meaning the Kazalyn
3 15 a due process issue, a clarification applies to 3 instruction, Towered the State's burden of proof, meaning
4 everybody. 4 they didn't have to prove the element of deliberation.
5 1 mean, maybe that was a sort of previaw of what B and that vas critically mportant here because
6 they are guing to do down the road. § there was essentially no evidence of deliberation on Mr,
7 Rut then Bunkley comes along, and Bunkley was not 7 Major's part, The evidence here was far more consistent,
8 also -- it was also rot a retroactivity issue; it was . 8 o the extent that there was evidence that Mr, Major
9 really a Fiore issue, 9 actwally comritted this crime, that it arose as an
10 what they vere saying is, is that when there's a 10 impulsive act borne out of passion,
11 change in law, we're also going to say that this s a 1 The only evidence that was adwitted at trial
12 similar type of due process concept. 12 concerning what potentially happened during the incident
13 And 5o they remanded it down to the Florida 13 was a neighbor heard arguing between the two, between Mr.
14 Supreme Court -- the Florida Supreme Court to detenmine 14 Major and Ms. Dell. But that's it.
15 when the change actually occurred. Because if the change 15 There was no evidence that M. Major had
16 occurred before the conviction became final, then Bunkley 16 previously made threats against Ms, Dell. There was no
17 was entitled to relief. 17 evidence that he had a plan to kill ws. Dell, There was no
18 But it left that question open. Se if it went -- 18 evidence that -- that - there vas -- the State threw out
19 it Teft the retroactivity question open. So if Bunkley 19 some speculative theories about motive, there was money
20 went back down to the Florida Supreme Court and they said, 20 issues maybe.
21 well, no, the change occurred after Bunkley's comviction 1 But for the mst part, we are not talking about a
22 became final, then that would have reopened the question of 22 situation where -- a domestic violence situation that --
23 whether that change then applied retroactively to Bunkley, 23 you know, that had a1l of these sort of threats and prior
2 A that's just been an open question all of these years. 24 incidences.

4] and T think that there is just no way of reading
18

Instead we have the only evidence that there was
20
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1 an argument. That's it

? THE COURT: Okay. I think T misspoke earlier

3 when I said -~ talked about this maybe definitely being a

4 mirder,

§ I mean, obviously, what you are arguing is now s
& there is prejudice here; this could have been perhaps a

7 second-degree murder conviction if this jury was instructed
8 with a Byford instruction,

9 MR, KIRSHBAIM: That's correct, Your Honor,

19 THE COIRT:  Perhaps even a voluntary manslaughter
11 verdict. T don't know 3F vou wrote that in there.
1 MR. KIRSHBALM: Mo, I said generally second

13 degree, And that's really -- I mean, that's the issue with
14 respect to Byford. I mean, whether it could have been

15 voluntary manslaughter is a different issue. T mean, we're
16 essentially saying that if given the Byford instruction,

17 then —

18 THE CQOWRT:  This could have been a second-degree
19 nurder verdict,
A MR. IORSHBALM: Yeah, I think that -- our

21 argument is that it's - it's highly Tikely that a jury
22 would have found that. Because the only evidence was that
23 there was an argument between Mr. Major and Ms. Dell,
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WR. KIRSHRUM: Thank vou, Your Honor.

THE COURT: Ckay, M, Mills.

MR. MILLS: Thank you, Your Honor,

Counsel, Your Honor, I think you captured my
sentiment earlier when you said something about there being
lots of different cases to keep straight and lots of
different legal analyses.

And what Mr, Kirshbaum talked about was accurate,
too. There's a lot of interplay between a ot of different
legal concepts and different Tines of cases.

S0 I ama visual person. when I confront these
complicated legal issues, I Vike to draw T out on a Flow
chart.

So what I have done here is I have basically
visually depicted in flow chart form the case Taw and the
Tegal analytical frameworks that the attorneys have been
briefing in their briefs and that 1 have kind of Jaid out
in written form in my brief.

But I would like to visually depict what we've
a1l been talking about. That certainly helps me to keep
things straight.

But I agree with Mr. Kirshbaum's analysis
regarding this important distinction between a change in

% THE COWRT: (Okay. Not that that argument 24 the law and a clarification in the Jaw.

25 couldn't have been made, of course, for something other 9L Now, this was a1 kind of new stuff tome. I am
21 23

1 than that. We see that all the time in these cases. At 1 a trial attorney, as Your Horor knows. And T haven't done

2 least in ay experience. Thank you. 2 a lot of habeas stuff, 1 have done some. But I have

3 MR, KIRSHRAIM: And then one last aspect to it s 3 certainly never encountered this particular issue.

4 that the prosecutor's closing arqument exacerbated the 4 So when I dove into this, I was initially

5 ham, 5 confused by this Fiore/Bunkley Tine of cases and then the

& I mean, the -- their argument focused 6 Teame retroactivity Tine of cases.

7 specifically on the Kazalyn nstruction, stating that 7 I couldn't figure out what the difference was for

8 deliberating -- didn't even mention deliberation as an 8 awhile, but then I -- then it clicked. I read Fiore and

% element, said that the jury only had to find premeditation 9 Bunkley pretty closely, and I finally figured this out,

and ingent.

And the Kazalyn instruction allowed a jury to
find premeditation in an instant, successive thoughts of
the mind. There was no room for any cool calaulation, for
the -- for the consideration of consequences, that the
deliberation — that the meaning of deliberation as set
forth in syford is required,

So the prosecution took advantage of the fact
that that instruction didn't require it, specifically
argued that to the dury, saying that premeditation can be
instantaneous, successive thoughts of the mind. So there
was no room in their argument to the jury for a finding of
deliberation.

S0 unless Your Honor has any questions?

THE COURT: Mo, I think I'm ready to hear the
next arguent. Thank you very much.
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that it 1s what M. Kirshbaum said.

T think he accurately - at Teast in my view, I
agree with his assessment of this, is that when there's a
change in the law you've got to make an initial
determination. And so that's kind of my starting point on
this flow chart. You've got to make an initial
determination about whether the change in the Taw reflects
a change versus a mere ¢larification of the Taw.

Because what Fiore and Bunkley are saying, this
i5 -- and I agree with Mr. Kirshbaum here -~ that this --
that if the change in the Taw is not a change but rather a
clarification of already existing law, it automatically
appiies retroactively, that clarification does.

It's not even a retroactivity issue, it's a due
process issue, as Mr. Kirshbaum says,

So this is kind of -- and you are done. It
24
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applies retroactively and you don't even go down this other
path over here on the left side, doing the Teague
retroactivity analysis or determining whether it's
constitutional or not constitutional. You don't go down
that other tree of the flow chart if you make an initial
assessment that the change was a clarification versus a
change,

And so in this case --

TE COURY: Did the court make that clear in
Fiore and Bunkley then?

MR, MILLS: Yes,

THE CORT:  Okay.

MR. MILLS: Those are the two Supreme Court cases
that I think point to that concept.

15 that your understanding as well?

MR, KIRSHRALM: T agree,

THE CORT: They say, all right, we are not going
1o engage in a Teague analysis because this is a
clarification?

MR MILLS: Bxactly. If the Court were to make
that finding, that this is a clarification rather than a
change, then we don't even get 1o Teague.

fnd one of the things that threw me for a Toop in
all of this is because, again, you have got -- in my view,

you've got three different Tines of cases that I was trying
25
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to the argument Mr. Kirshbaum is making, which is -- and
you' 11 address this — which is, well, this distinction
doesn't matter anymore under welch, Right?

But I don't want to interrupt where you are
going,

That s what you are saying basically?

M, KIRSHBAM: vesh, I am saying that that
distinction has become essentially — irrelevant may be too
strong a word,  But 10°s two separate e process
questions. One was the Fiore due process issue and now
it's the substantive exception.

A inomy -~ 9t -~ 1 believe that the substantive
exception does essentially mullify this
change-versus-clarification concept, because, yes, if1¢'s
a narrowing interpretation, then it's going to fall under
the substantive exception.

THE CORT: AT] right. Thank you for restating
that.

Okay. I apologize. Mr. Mills.

MR. MILLS: That's fire. So if the -- if the

Court makes a determination based on whether -- and T think
there 15 - there's case Taw. I can’t remenber it off the
top of my head, But there is a case that gives a
definition for making this distinction for determining
whether, you know, a change ocours when — oh, T think it
27
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to piece together and figure out what the interplay between
them was,

On the one hand, you have this Fiore/Bunkley Tine
of cases dealing with this due process Clarification swff,

And then you have got the Teague Vine of cases
dealing with not a clarification but rather a change, and a
constitutional one at that. Then you've got the Teague case
saying, here’s what you do when there's a change and it's
constitutional in nature.

And then you go down this path here and then --
where Teague basically says that there is a presumption
against retroactivity 10 new constitutioma] changes.

There 15 D exceptions to that --

THE COURT: well, of course -- this is something
maybe I meant to ask Mr. Kirshbaum, too -- the Supreme
Court is relying on whatever the state courts -- I assume
mostly this is state court litigation. Maybe there is some
federal cases 0.

But, of course, in state court litigation, the
Supreme Court s relying on what the state court is
characterizing this as.

MR, MILLS: As far as this distinction here?

THE COIRT: Correct.

MR. MELLS: Between change and clarification?

THE COURT: Correct. Then I am sure you will get
26
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just came to me -- it's something along the Tines of, when
it wasn't mandated by existing precedent, or something like
that, that's a change.

Anyway, there is a definition that talks about
that. And T think tika might cite to that,

o anyway, if you go down this path, where the
Court determines, okay, this is a change rather than a
clarification, so now we go into the Teague analysis
potentially.

But -- and I say potentially. And this is one of
the things that kind of confused me, is in Tooking at all
these Nevada Supreme Court cases, you know, Nika and
Byford -- well, I quess probably not Byford — but the ones
follawing Byford dealing with the retroactivity of Byford,
Gamer and Nika primarily, and I think there is a couple of
others, where they are talking about the retroactivity of
gyford, and you'11 notice that they do not apply the Teague
retroactivity analysis. They didn't even cite to Teague.

And I couldn't Figure out why Tor the longest
time. and the more I read these, you know, Nika and Garmer,
all of these -- this big long 1ine of Nevada Supreme Court
cases that looked at Byford and said it's not retroactive,
I realized that the reason they didn't get to the Teague
analysis s because they went down this path right here,

o after the Gourt makes a determination that
28
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1 there was a change in the law versus clarification of the 1 applying it as it exists at a certain point in time, and

¥ law, the next step is to determine, is the change 2 then finding out Tater that, ch, cops, that was the wrong
3 constitional or not. 3 Taw that you gave to the jury.

4 It's only if the change is of constitutional 4 1 mean, it just -- there's all sorts of public

§ import that you go doan the Teague path and apply the 5 policy reasons for creating finality in these cases, that
% Teague analysis. 6 Teague talks about.

7 #nd the Supreme Court has repeatedly and 7 S0 in light of those reasons, they say there isa
8 consistently held that this change in the jury instruction § presurption against retroactive application unless one of
9 to the ¥azalyn instruction, you know, creating a discrete g these two exceptions applies. One of those being -- and I
10 definition for deliberation and premeditation or whatever, 10 will dismiss with this quickly because it’s not

11 that that was a statutory change not a constitutional one, 11 applicable -- one of those two exceptions is 1f it's a

12 They held that in Garner, which I believe vas 12 watershed rule of criminal procedure. Like, oh, you know,
13 decided three months after Byford in 2000. They reiterated 13 we're holding that you're an indigent and the defendant is
14 that in 2008 in Nika, where they said two things in Nika, 1 entitled to counsel. That's a pretty big deal. and so

15 which is why Nika is so important, Nika said, in 2008, 15 people who are deprived of that watershed criminal

16 Byford announced a change not a clarification, So they 16 procedure right, constitutional right, might get relief,

17 doubled down on their previous holding - well -- the v But that's not what we're dealing here. We are
18 change in the jury instruction, or the definition of 18 not talking about a watershed rule of criminal procedure.
19 premeditation and deliberation or whatever, that's a change 19 So the other exception is when it's a
20 versus a clarification. 20 constitutional change -- so there is change, it's
2} S0 now you are going down this path. And then 21 constitutional -- 1f it's substantive, then the person can
21 when they got to this step, they said, and it's not a 21 be entitled to relief. So that's the other exception. And
23 constitutional change. They said that in Garmer in 2000, 23 that's the one that's in play in this case.
24 and they reiterated that holding in wika and reaffirmed ] 50 what 5 substantive? You know, what kind of
25 that in 2008, 25 change 1s substantive? And this gets to the heart of this

29 31

1 So those are the two really important things that 1 case. And this s, I think, the essence of everything that
1 we take away from wika; it's a change not a clarification, 2 we're arguing, the essence of the State's argurent at

3 and it's a statutory change not a constitutional one. 3 least, 15 the newness of the definition of what substantive
4 5o all this stwff, going down this path here, al 4 means.

5 the -- going down the Teague path that brings you to the 5 and Schriro v. Sumerlin - I think Sumerlin is
6 schriro definition of substantive and subsequently to 6 the other party in this case -- but in Schriro, the Supreme
7 welch, that doesn't even come into play. 7 Court, back in 2004, defined what “substantive" was.

B And this is one of the State's two main 8 and T am actually, and by design, quoting from

9 arguments, And the argument being that welch does nothing 9 welch here. I'm going to read 1o you what Schriro had to
10 to impact Nika's primary holdings here, which is that it 10 say about substantive, And I am quoting from Schriro as
11 was a change, not a clarification; and two, it was 11 they quote and cite back to Schriro.
12 statutory, not constitutional. 12 Bacause the issue here -- again, this gets to the
13 welch does not speak to that issue. 13 essence of what we're all talking about -- did welch really
7] But even coming down this path, the Teague 14 articulate a new proposition of law that creates a
15 path — so let’s just talk about Teague for a Tittle bit. 15 previously unavailable ground for relief.
16 S0 what Teague said is that there -- if there a change, 16 And the State's angument 5 that it does not.

17 ore, and, o, if that change is constitutional, then there 7 ATl Welch does is cite back to an already
18 s a presuption against retroactive application. 18 existing definition of what substantive means and they

1 and they gave a ot of good policy reasons for 19 apply it to a totally new context, you know, the residual
20 that in the Teague opinion, I cited -- I quoted same of 20 clause of the Career Armed Criminal Act, you know, that in
21 that language in my brief about, you know, basically about 21 Johnson, a previous Supreme Court case to Welch, where they
22 finality of Titigation, you know, and forcing the State to 2t held that that was constitutionally void for vagueness.

23 marshal resources 25 years later to put a case on, and, you 3 The retroactivity issue was, well - in welch

24 know, district courts continuously being frustrated by, you 24 was, well, was that a substantive change and does it apply
25 know, applying the existing law at the time and correctly 25 retroactively to people who were convicted and sentenced

30
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1 under a constitutionally vague residual clause on that 1 There is nothing in welch that would undermine the holding
2 federal statute, 2 of Nika. Nika is stiil standing its ground that this was a
3 That was the issue in welch. It was a very 3 change not a clarification.

4 specific factual issue there. They are taking -- there vas P4 and 1t°5 ot constiutional,

§ no change in the fundamental underlying definition of what 5 That constitutional thing is really important,

6 substantive is. They just said, here is what the § too. Because iF it’s not constitutional, then it doesn't
7 definition is, in Schriro, and we're applying it to this 7 iimplicate any of this Teague stuff here.

8 residual clause situation, in Johnson. 8 THE CORT: ANl right. So the

g That's all they did in welch. So I'm going to 9 change-versus-clarification dichotomy is stitl in place

10 quote from welch here, where they quote to Schriro. Quote, 10 according to the State.

11 "A rule i5 substantive rather than procedural if it alters 1 MR. MILLS: Yes. I cbn't see anything in welch
17 the range of conduct or the class of persons that the law 17 that says otherwise,
13 pumishes,” end quote. That is a verbatim quote in welch, 1B THE CORT: where does Lowisiana versus -- 1
14 And then they go on and continue, quote, "This 14 quess it's Montgomery versus Louisiana -- where does that
15 includes decisions that narrow the scope of a criming] 15 fit into this?
16 statute by interpreting its terms, as well as 16 MR. MILLS: The -- yeah, the Lowisiana versus
17 constitutional determinations that place particular conduct 17 Montgomery, that basically said, as mMr. Kirshbaum said,
18 or persons covered by the statute beyond the State's power 18 that a1l this Teague stuff applies to the states as a
19 1o punish,"” end quote, "Id.," quoting back to Schriro 19 matter of constitutional law.
W again. 2 And T have got a couple things to say about that.
i There has never been any kind of debate or 21 I said them in my brief, but, you know, one, Montgomery
22 uncertainty or equivecation about this definition of what 22 versus Louisiand, that decision came out more than a year
23 substantive is. S0 in 2016, welch says, here is the 23 prior 1o the filing of this petition,
24 definition, we said it back in 2004, there has never been u THE COURT:  Correct.
25 any confusion or debate or uncertainty about that, been 25 MR. MILLS: So that would be time barred anyway,

33 35

1 clear about the definition since 2004, here is the 1 even under the case law which gives you a year from the

2 definition, we're applying it to the residual clause of the 2 time that the new claim becomes available.

3 Career Armed Criminal Act, and we are determining that it 3 But even more to the point, like, its

4 s substantive under that definition. 4 application -- as I said in my brief, its application to

5 That's welch. and that's it. 5 this case isn’t particularly clear to me. Because all

6 There was an amicus brief filed in welch, that 6 Lowisiana versus Montgomery s saying is that states have
7 the Court briefly addressed in Welch, you know, urging the 7 1o apply Teague. That was my understanding.

8 Court to adopt some other analytical framework for Teague § which aur --

9 which would include, you know, a different definition of g THE (ORT: Well, if the Court vent down that
10 substantive, But they said, no, the definition is what 10 road in your decision tree, then really I would have to
1l it's always been. And then they went back and restated it. 11 look at that case, right?
R 5o that's the State's position i5 that the 1 MR, MILLS: No. Okay. tet me clarify what I

13 petition is -- s procedurally barred because it's a 13 meant by that, o --

14 successive petition, and it's untimely, and there has not it THE COURT: Because it sounds to me like that was
15 been good cause shomn because there s not -- there has not 15 the first time that the Court said, well, this is a matter
16 been presented a previously unavailable ground for relief. 116 of due process, the states have to understand that.

7 This is nothing new. This definition of 7 MR. MILLS: What is a matter of due process?

18 substantive {s not new. So that's ane. 18 THE COURT: The Teague analysis. Isn't that what
B And then, two, there is nothing in welch. I 19 you are saying?

20 don't see welch speaking to this issue of Fiore and 20 M. MILLS: well, my understanding is they said
21 Bunkley. I would invite the Court to read welch and ook 21 that Teague 15 binding on the courts, that the courts have
2t for any kind of citation to Fiore and Bunkley saying, hey, 22 to follow Teague.

23 o the extent that Fiore and Bunkiey held X, we disapprove 3 THE COURT:  Right. Because it's a matter of

24 of that. There is nothing in there. 4 federal due process.

2

1 think this distinction s stiTl in place.
34
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MR, MILLS: Yedh.
36
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THE CORT: Al right.

MR, MILLS: And my comeback 1o that 15 that
Nevada already applies Teague. There's a Colwell case I
found where the Court basically adopts Teague and says,
yeah, we follow Teague.

gut the overall point T make -- so T am not
arguing with that. The overall point I'm making is we don't
even get 10 Teague, Even applying Teague, Teague is not
applicable because, one, it's a -- well, because it's not
constitutional {s what wika says.

THE CORT: I just thought you were making an
alternative argument. I understand your first — you made
enpharically clear that in your view, the State's view,
Nika is standing its ground; it’s good Taw.

MR, MILLS: Vash,

THE COURT: And that doesn’t imvolve a Teague
analysis.

MR. MILLS: That's correct. Nika does mot
involve a Teague aralysis because of this distinction
between constitutional and not constitutional.

THE COURT:  And the change versus Clarification.
And that's because, as you -- in your Tine of thinking, or
arqument, change versus clarification still survives,

% 1 mean, you are disagreeing obviously with Mr,
25 Kirshbaum,

L~ - N R L B W o
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-~ the Teague all the way down 10

THE COURT:
the ==

W, MILLS: T ootdha,

THE COURT: -~ welch part of it.

MR, MILLS: I think I see what you're saying,
yeah,

So primary argument: It's a change, not a
clarification, and, oo, 1t's not constitutional.
Therefore, Nika is still good law because welch doesn't do

anything to undermine Fiore avd Bunkley and Nika.

gut then, yeah, alternatively, even assuming you
went down this path, this — welch still doesa't provide
you grounds to get around the procedural bar, Because all
welch is doing is restating a standard or a definition for
what constitutes a substantial change in the law.

THE COURT: That came down with Schriro in 2004,

MR, MILLS: Yeah, that's been -- that argument,
that claim, has been available since 2004, There's rever
been any uncertainty or equivocation about this.

THE COURT: I guess what I am asking is, if the
Court went down that road, are you saying - and that's why
1 ask, where does the Montgomery case fit in.

Because it seems to me that that would have
triggered then -- and 1 will have to reread the cases --

but if the Court said then that due process applies, this
£l

MR. MILLS: I disagree with him on that point.
Because I don't see anything in welich that overturns that
distinction or undermines Fiore or Bunkley in any way.

And to get back to this Montgomery thing, the way
that that would be implicated is if our Court had said,
This is a change and it is constitutional but we are not
going to apply Teague.

Now Montgomery would have some relevance to this
case. Wait, hold on, Montgomery now says that you've oot
to apply Teague i you find it's constitutional.

But we don't even get to that point, right,
because it's not constitutional is what Nika said. So you
go down this path.

%o that's basically -~ 1 think that sums up the
State's arguments.

Do you have any further cuestians for me?

THE COWRT:  well, I was just, I guess, asking,
where doas it Fit into the analysis. Because you did g
dovn that part of your flow chart.

1t seemed to me an alternative argument to the
primary one you are making, which is change versus
clarification still survives, this is not a constitutional
rule we're talking about with Byford, and Nika says so,
wika is still good Yaw, don't even go down —-

MR, MILLS: Yeah, Okay.

1
l
3
4
3
b
H
§
9
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applies in state court, then maybe that triggers the
one-year time line the Supreme Court -- our Supreme Court
has said under Rippo we've got to apply when you are
deciding whether the time bar applies.

MR, MILLS: And that was one of my arquments,
Your Honor. Inasmuch as Montgomery -- and it's probably
why T didn't spend a Tot of tire on it, because I view
Montgomery as being time barred even under the case law
wirich says you have got a year from the point in time the
decision comes out and the new -- arguably new claim
becomes available, one.

And then, two, I just - again, as I was just
describing, T am not ~ you know, I - T think Nevada has
already adopted Teague to some degree because of that
Colwell case. They just didn't apply it in Nika because
they didn't get to it because they deemed that it was not
constitutional.

THE COURT: well, in fact, the Court would have
to apply it now under Montgomery and welch if dhis -- if
you have a case where there 15 a change that's a

constitutional change,

MR. MILLS; Absolutely. and that's what I was
saying.

In a situation -- let's say our Supreme Court had

said that this s a constitutional change, but they -- for
40
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1 some reason they are, Tike -- and there was some case law
2 out there, I think -~ and you've been doing this a Tot

3 Tonger than I have -- but my understanding is that there

4 were some cases, I think even some Supreme Court case law,
5 suggesting that states coutd depart from Teague, This wes
6 prior 1o Hontgwery.

7 S0 I think maybe some states were kind of going
8 1in a different direction from this Teague analysis before
9 Montgomery.

10 But after Montgomery, I think it's crystal clear
11 that if the Court makes 2 finding that there was a change
12 and that it's a constitutional change, they are bound by
13 Teague and the Teague -- and its progeny and all that kind
14 of stuff,

15 So I agree with that, that if the Court gets to
16 that point where they make a finding that it's a

17 constitutional change, then pursuant to Louisiana versus
18 Montgomery, they are bound to follow Teague as a marter of
19 due process.

b THE COURT:  Ohay.

u MR. MILLS: So that's the State's argument.
bl THE COWRT: Okay. Thank you very much,

PE] MR. KIRSHBALM: Your Honor, can I briefly
4 respond?

2 THE COURT:  OF course,

41

down this Tine,

THE CORT: Ckay.

MR, KIRSHRALM: S0 the other important issue here
is Montgomery plus Schriro versus Montgamery plus welch.

And I just -~ our argument is, is that Montgomery
versus Schriro just doesn't get there,

I mean, this language that they have here is in
Schriro, where they talk about a decision that narrows the
scope of 2 criminal statute by interpreting its terms, they
cite to Bousley.

And in my original argument I mentioned that
Bousley wasn't viewed as a substantive exception case. If
you ook at Bousley, they actually rejected the concept
that they're qoing to use Teague in that case,

But now all of a sudden, in welch, they are
essentially reinterpreting Bousley. And ft wasn't until
welch where they actually put all these concepts together.

#nd yes, Welch itself is not an application of
the substantive exception te a narrowing Statutory
interpretation,

However, the language in Welch cammot be any more
clear, I don't think any state court can -- is free to
ignore that language from welch,

It's binding. It's -- it was an essential part

of this decision because -- of welch, because essentially
43

MR. KIRSHBAM: I don't see the State's position
as being entirely Togically wonsistent.

If the substantive exception is now
constitutionalized ardd applies to the State, the State
themselves just cited to the concept that really matters
here, And that's this quote from Schriro which also
appears in welch, is that "new substantive rules generally
apply retroactively. This includes decisions that narrow
the scope of a criminal statute by interpreting its terms."

Right. So the substantive exception includes
those types of cases,

And then the Court went on to say, "as well as
constitutional determinations that place particular conduct
or persons covered by the statute beyond the State's power
15 1o pumish.”

16 So here with the change-versus-clarification

17 distinction, that's all well and good with respect to Fiore

18 and Bunkley.

19 But under Teague, when you have a change, it

20 applies to both constitutional rules as well as what they

21 said in Schriro, "decisions that narrow the scope of a

21 criminal statute by interpreting its tems.”

b3 So what needs to be added to this flow chart is

24 another bubble that says, as a change, if it's a statutory

25 interpretation case that narrows its scope, then you do go
42
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it was just an application or a discussion on the holding
of that case, is that you ook at the function of the rule,
you look at the function of the new rule. vou Took at the
function of the statutory interpretation that narrows its
terms.  You look to see whether that has the effect that
the substantive exception asked for. vou ook to see
whather it alters the range of conduct or Timits the class
of persons what can be punished.

And that's exactly -~ as the Nevada Supreme Court
said in Nika, that's exactly what syford did. and it's not
until welch, down here, where we actually get clarity on
that,

Now, the reason why the Supreme Court wouldn't be
talking about Bunkley and Fiore in this
change-versus-clarification distinction is because that's a
separate issue.

If I may -- T mean, T could -- T do this for --
when 1 am trying to explain this to people. And this is vhy
I'm so jealous that he made this flow chart, because I
usually do a time Tine. Because that's sort of the best
way of doing that.

T see he brought a marker. If I can have a
moment, I can show you exactly what I am -- what the
retroactivity question here is.

So I'17 go down a couple pages.
44
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1 So regroactively, we're talking about a time line 1 retroactive question has its answer, The answer is: Wwhen
? here -- oh, and by the way, I just looked at the -- at ny 2 you have a new interpretation of a statute, be it a change
3 petition, and Mr. Major's conviction was in 1996, You were 3 or a clarification, 1T doesn't matter,

4 right ahout that, T apologize for saying it was different. 4 Because what Schriro and now Welch is saying, i
5 S0 we have Mr, Major here in 1996. This is 5 making clear, is that the only question is, is that if

¢ Major. So I - on the time Tine I put a point for #r. § there s a statuory interpretation that narrms the terms,
7 Major's cowiction, 7 then that fits under the substantive exception and it does
8 And s conviction became final in that year. It § have to apply retroactively.

9 may have spilled over a Tittle bit into 1997. But that's g A that's really what the inport of welch and
10 when his conviction became final under the rules set forth 10 Moncgomery is, is that this constitutional rule s now

it in wika, which is at the time when seeking review in the 11 saying that when you have a criminal -- a narrowing

17 United States Supreme Court expires. 12 interpretation of a crimina) statute, 1ike they did in

13 50 his conviction becames final essentially in 13 Byford, that when we’re asking the question of

14 1996. Byford is decided right here, 2000, 50 when the 14 retroactivity, the only thing that you need to answer is:
15 Nevada Supreme Court addresses this tissue in Nika in 2008, 15 Does it fit under the substamtive exception? Does it alter
16 they essentially say that clarification applies both 16 the range of conduct or narrow its terms?
v directions. i S0 that 5 a separate due process viclarion == 1
18 All right. So it goes -- no matter where your 18 mean, due process issue from change versus clarification.
19 comviction becomes final, either after Byford or prior 19 It's just — they have moved on to the next question. And
20 Byford, everybody gets the benefit of Byford. 0 that 15 they have mace 1t ¢lear.
il Change s just those convictions that had not yet un And so what s important about the substantive
22 become final, so it's just arrow to the right. As opposed 22 exception is that the Supreme Court has gone through all
23 to clarificarion, arraw to the left and o the right. 23 these policy questions, it's gone through what types of
gl Rut then retroactivity is really what we're 24 dssues should a defendant or a peritioner get
25 talking about here. we're talking about what is the 25 retroactive -- get the retroactive benefit of.

45 47

1 retroactive effect of a change amv does it go hack this 1 And the substantive exception is the --

1 way. 2 essentially what the policy judgnent that they made i5 that
3 Now, the Nevada Supreme Court said that a change 3 if we are -- if we -~ if a Court issues this new rule,

4 in the interpretation of a statute has no retroactivity 4 either a constitutioral rule or a statutory interpretation
5 effect. So the answer to that under Nika is no. 5 that narrows ts terms, that all petitioners should gat

6 ard what 15 important, 1'11 also point out, 15 in ¢ that benefit because it is having an impact on whether this
7 the middle of these cases is when Schriro was decided. So 7 person should have been convicted of this crime or should
§ if the Nevada Supreme Court thinks that Schriro is really § have been punished under the statute.

9 telling them what the substantive exception means, well, 9 and that's the policy determination that they
10 they are not applying it in Nika. 10 mads and that's vhat the substantive exception is all
11 So I don't think that at that point Montgomery 11 about.
12 plus Schriro 5 going to be enough, because the Nevada 1 And T don't think there s any doubt here that
13 Supreme Court had Schriro in existence prior to Nika. 13 Byford, as the Nevada Supreme Court said in Nika, has that
7] Now, Schriro at that point didn't necessarily 14 impact, it narrows the tems, And especially for somebody
15 have to apply to state courts as a matter of due process. 15 like Major where deliberation vas missing from his case.
16 That wasn't until -- it wesn't until Montgomery, But 16 And I think that's it. That's all that I have
17 Schriro, once again, talking about Bousley, which at that 17 unless you have any questions.

18 point was mostly considered a clarification case. Mot just 18 THE COURT: Okay. well, T apologize, I did have
19 mostly, it was. 19 one for wr. Mills again.

P and that's how the Nevada Supreme Court routinely 20 you didn't really address the prejudice aspect of
21 considered Bousley, just as a clarification case, notiing 21 this. I mean, of course the Court, to get relief, would
22 nore. Mot as an application of a substantive exception. 22 have to find prejudice, if it saw it #r. Kirshbaum's way
23 and Bousley itself doesn't talk about -- doesn't apply the 23 regarding the retroactivity analysis.

24 substantive exception. ] %o what 15 the State's position on that?

% But now, after welch and Montgomery, the | 25 gecause T haven't corbed th
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1 I -- I did vant to make clear, too, I had nothing to do

2 with this prosecution. I don't know i the appeal was

3 pending by the time I joined that D.A.'s office, but I

4 certainly had nothing to do with the case. I do want to

5 make Clear that.

6 And T have no actual bias or prejudice against

7 W, Major,

8 In my view, the only -- in fact, the only contact
9 T have had with this case is as a judicial employee, a law
10 clerk, way back in 1994, and also when we went out t

11 that -- the site where the renains were allegedly found,

n We were there, obviousty, with -- I think it was
13 the Mevada State Public Defender's Office Tawers as wel)
14 as Deputy District Attorney woodbury.

15 So 1 did want to make clear -- cbviously, I think
16 it would be improper for Judge Papez to have gone out there
17 on his own without counsel present, and he would never have
18 done that. He was a very admired district court judge for
19 a lot of years. He has been retired since 2012, I think,
0 or '3,

n anwiay, I did want to make all of that clear as
22 well. T don't know when the appeal occurred. Obviousty,
23 there was a post-conviction petition before. I had nothing
% to do with that either,
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that, as Mr. Kirshbaum points out, we don't have a lot of
information about what those cincumstances were.

There is, you know, some vague testimony about
hearing a fight or something going on. But you don't know
the point in time she actually dies, 50 how do you
necessarity link the Fight up to the murder,

st even iF vou could, how doss that show
first-degree versus second-degree murder. You just don't
have a Yot of information about the circumstances in which
he killed her.

and the deadly weapon enhancement was proven up
by some expert from Las Vegas that came in and said, "I
Tooked at these bones a couple years later and they had
some nicks on them, so therefore, you know, a knife must
have been used to kiTl her." And that was the deadly
weapon aspect of the case,

I mean, 1 am just giving you my honest
assessment. It's not the strongest first-degree murder
case in the world,

THE COURT: T appreciate your honest assessment,

Mr. Kirshbaum spent a Tittle bit of Ume = 1
mean, we had to get through the nuddle of all these cases
and the interplay of these cases. That's where he spent
mst of his time in the briefing.

19 obviously I think T have got to get to that analysis. He
20 properly addressed that.

il MR. MILLS: AlY I can say is Mr. Woodbury can be
2 very persuasive to juries apparently.
3 gut really we don't know the circumstances in

24 which this person was killed. We just don't know. we know

75 she was killed, he probably did it under Circunstances
50

14
F)

221
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2 I did want to make that all clear so that mr. 2 But he did explain why he felt -- why Major feels
49 51

1 Kirshbaum, when he talks to Mr. Major, understands all 1 there wasn't -- that there is prejudice here and what the

1 that. 2 rendition of the facts were, briefly.

3 But anyway, there is this prejudice aspect. 3 I mean, 0 you agree with the rendition that wr.

4 poes the State have a -- you had not commented on 4 wvajor put in his perition?

5 that because you -- well, you had not conmented on that. 5 MR. MILLS: My recollection is that, yes, mostly.

6 o M, Mills, 6 1 can't disagree with it,

7 MR. MILLS: And T hadn't because it's the State's 17 I mean, Mr. woodbury's argument to the jury was,

§ position that this case is procedurally barred, so it's not 8 you look at the micks in the bones, there is miltiple

§ necessary. 9 nicks, chips in the bones, therefore, he must have stabbed

10 THE COURT: e don't have to get there, 10 her miltiple times.

u MR. MILLS: We don't have to get there, i1 and wr. woodbury made the argument to the jury,

u THE COWRT: Still, I mean -- 12 Tike, well, if you stab somebody once, you know, maybe

1B MR, MILLS: And, frankly, it's mot my strongest 13 that's second degree, but if you stab them multiple tines,

4 argument. 14 that shows premeditation and deliberation.

15 THE COURT: 1 thought that's what you were qoing 15 and there s something to be said for the idea

16 to say, I still had to ask you. 16 that — I mean, you ook at the instructions on

17 MR. MILLS: T locked at the record -- 17 premeditation and deliberation, and we all know that the

18 THE COURT: I I did see it Wr. Major's way, then 18 definition of those concepts is not what a ot of the Tay

public understand premeditation to be. Like, premeditation
and deliberation can occur in a very small fraction of
time. 1 think that's probably what Mr. woodbury emphasized
to the jury.

%0 I guess under that argument, you could - he
could make colorable argument that i you are stabbing

someone multiple times, that shows pmﬁﬁtﬁn ﬁh&ﬁ
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deliberation.

tn the other hand, as Mr. Xirshbaum points aut,
doesn't that show an angry state of mind and, you know,
second-tiegree murder or voluntary nans Jaughter or whatnot.

And the fact of the matter is we don't know 2 Tot
about the circurstances of the murder itself.

5o 1 am just being candid with the Court. That
wasn't my strongest argument, and I don't think -- but I
kind of set that to the side because I feel so -~ I am
pretty convinced that we don't even need to get there
because this is just flat procedurally barred.

This stuff in Schriro has been there, and it's
been intact since 2004, This stuff about the statute that
Mr. Kirshbaum keeps bringing up, I mean, every time he
cites this, he keens coming back to this quote from Schriro
from 2004,

This has already been in place. This idea that
he is talking about, about substantive applying to both
constitutional rules and to changes which narrow the scape
of statutes and whatnot, that all comes from Schriro.

This has all been there since 2004, These
argunents could have been made since then.

5o that's -- just to be candid with the Court,
that's prisarily what the State's arqunent is, is the

procedural bars and the -- all the stuff we have argued.
53

beforehand, we went through our old cases to see if they
fit into the category of giving the Kazalyn instruction and
conviction final prior to Byford. And of all of our old
cases, we were only able to identify 13 of them. And we
have — we worked on probably a thousand cases, so — which
surprised us, we thought there vould be more.

THE COURT: T am surprised, too. I would have
thought more,

MR, KIRSHBALM: Yesh, this was the only one in
the Fourth J.D.

we have three up in the Second J.D. We haven't
received any decisions with the Second J.D.

we had -- 50 doing the math there -- T guess we
had nine that -- nine down in the Eighth J.0. And they --
I think all nine of those have been denied.

THE COURT: Okay. And they are on appeal now, I
quess?

MR. KIRSHBOLM: One -- we are still waiting on
the orders for most of them. I think one has already been
brought up on appeal .

ve have not received, as I mentioned, anything
from the Second 3.0, T have had an arqument before Judge
sattler in the Second 3.0, a Tittle over o weeks ago, S0
he is still — he is going to write his decision. I don't
know which way that is going.

55

THE CORT: T saw that in your briefing. That
was your primary argurent, I understand.

gut I had to ask, of course.

MR, MILLS: I understand. I understand why you
would ask, Your Honor. That's my honest answer,

THE COURT: Okay. Thank you. IT'S Mr. Major's
petition, so he gets the Tast vord.

we have been a Tittle free flowing here, but
that's kind of how argunent is sometimes in the Fourth
Judicial pistrict Court, Department 2.

so for Mr. Kirshbaum, anything else?

MR, KIRSHBALM: Your Honor, T think I have
covered everything T want to say.

THE COURT; Okay. I appreciate the arguments. I
found them very helpful. Iwill take the matter under
consideration,

There is a lot -- a Yot -- here. You know, I
have been in the judiciary, T have defended cases,
prosecuted cases, and I have never seen a research project
quite Tike this, from my side of it.

Mr. Kirshbaum probably deals with this a lot.

But T have to ask, I know they don't have
precedential value, but are there other judges Yooking at
this in the state? Are you bringing these elsewhere?

MR, KIRSHBAM: Yezh, I was telling Mr. Mills
54
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THE COURT:  Chay.

MR, KIRGHBALM: Actually that one, it's
interesting, has very similar facts to Mr. Major's. S0 it
was a -- it was a woman was murdered, they have no idea
under what Circumstances, but the petitioner in that case
was the most Tikely candidate, just like Mr. Major.

THE QUURT: How old was that case?

MR, KIRSHBALM: Similar. The -- may have been --
that one may have been from '93. That vas -- that may have
heen what was on my brain before,

THE CORT: OF course, he was in the D.A.'S
office over there as well.

MR. KIRSHEALM: Yeah.

THE COLRT: He was the chief deputy, I think, for
a lot of years,

MR, KIRSHRAIM: Yeah, And I think that he --
he -- T don't think he had any contact with that case. But
genierally speaking, he had contacts with these issues, all
of the First-degree murder cases and the Nika stuff that
came aftervards.

THE COWRT: Okay. Thank you very much for your
arquments. Have a safe trip home.

MR. KIRSHBALM: Thank you.

TE CORT: T found them very, very helpful, Tike

App.009<¢
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POINTS AND AUTHORITIES
I. INTRODUCTION

In their Opposition to Major’s post-conviction petition, the State has asked this
Court to summarily dismiss the petition. The State makes two main arguments for
dismissal: (1) the recent Supreme Court decision in Welch v. United States, 136 S.
Ct. 1257 (2016), did not offer anything novel; rather, it was restating a rule the Court
had previously established in Schriro v. Summerlin, 542 U.S. 348 (2004); and (2) the
decision in Nika v. State, 122 Nev. 1269, 198 P.3d 839 (2008), remains good law
because the Teague retroactivity rule only applies to constitutional rules and the rule
set forth in Byford v. State, 116 Nev. 215, 994 P.2d 700 (2000), is not constitutional,
but a matter of statutory interpretation. Opposition at 7-12.

These arguments have no merit and should be rejected. Preliminarily,
Montgomery established a new rule of constitutional law that the state courts are
required to apply. As a matter of federal due process, the substantive exception to
Teague—in the manner that the United States Supreme Court has applied it—now
applies in state court. The Supreme Court made abundantly clear in Welch that the
substantive exception applies to statutory interpretation cases. As a result, the
substantive exception under the federal due process clause is broader than the
substantive exception that previously existed under Nevada law. The Nevada
Supreme Court squarely refused to apply the substantive exception to statutory
interpretation cases. Nevada courts are now required to apply the broader
substantive exception.

Furthermore, Welch provides the basis for the claim here because it was not
until that decision that the Supreme Court explained Aow the substantive exception
is to be applied in statutory interpretation cases. There is nothing in Schriro that

goes as far as Welch in explaining these principles. Put simply, it was not clear that
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Major was entitled to relief until Welch was decided, making Welch the relevant
decision to Major’s claim and upon which he can establish good cause.

Under Montgomery and Welch, the Nevada Supreme Court’s decision in Nika
is no longer valid. In Nika the court found that Byford was a narrowing change in
law. Such a conclusion means that Byford meets the substantive exception
requirement. However, the court in Nika refused to apply it retroactively.
Montgomery and Welch now demand that, as a matter of federal due process,
petitioners, such as Major, whose convictions became final prior to Byford, must be
given the benefit of such a narrowing change in the meaning of a criminal statute.
The new rule in Montgomery and Welch invalidates the reasoning in Nika.

Accordingly, the State’s request in its Opposition to summarily dismiss the
petition should be denied. This Court should address the merits of the petition.

II. ARGUMENT

A. The Combination of Montgomery plus Welch Provides Major with
the Basis for Good Cause

Respondents argue that the recent Supreme Court decision in Welch v. United
States, 136 S. Ct. 1257 (2016), did not offer anything novel; rather, it was restating a
rule the Court had previously been established in Schriro v. Summerlin, 542 U.S. 348
(2004). Opposition at 8-11.

This argument has no merit. As discussed in more detail below, it was not
until Welch that the Supreme Court indicated how to apply its new constitutional
rule set forth in Montgomeryin statutory interpretation cases. Unlike Welch, Schriro
provides no guidance on how to apply the substantive exception in such a situation.

The analysis here begins with Montgomery v. Louisiana, 136 S. Ct. 718 (2016).
The State discounts the importance of Montgomery, suggesting that it is essentially
irrelevant because Nevada has adopted the 7eague framework. Opposition at 8. This

1s not accurate. As discussed in the petition (the allegations of which are incorporated
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herein), Montgomery established a new rule of constitutional law, namely that the
“substantive rule” exception to the Teague rule applies in state courts as a matter of
due process. “’States may not disregard a controlling constitutional command in their

2?2

own courts.” Montgomery, 136 S. Ct. at 727 (quoting Martin v. Hunter’s Lessee, 1
Wheat 304, 340-41 (1816)). The state courts are now required to apply this new
federal constitutional rule in the manner that the United States Supreme Court has
applied and interpreted it.

That is critically important here because Welch shows that the substantive
exception as previously applied in Nevada state court is narrower than the one that
now exists under the federal Constitution. Specifically, the Court in Welch made
abundantly clear that the 7eague substantive exception applies to statutory
interpretation cases. Welch, 136 S. Ct. at 1267 (discussing its application of the
substantive exception in Bousley v. United States, 523 U.S. 614 (1998)). The Nevada
Supreme Court has specifically refused to apply the substantive exception to
statutory interpretation cases.

And there can be no doubt that the Court in Welch indicated that the
substantive exception applied to statutory interpretation cases. In rejecting an
argument that statutory interpretation cases fall outside the general Teague
analysis, the Court confirmed in Welch that its application of the substantive
exception did include statutory interpretation cases like Bousley. It stated that, in
Bousley, the Court was determining “what retroactive effect” should be given to its
prior decision in Bailey v. United States, 516 U.S. 137 (1995), which had narrowed
the meaning of the term “use” of a firearm in relation to a drug crime under 28 U.S.C.
§ 924(c). Bousley, 523 U.S. at 620. The Court stated in Welch that it “had no difficulty
concluding [in Bousley] that Bailey was substantive, as it was a decision ‘holding that
a substantive federal criminal statute does not reach certain conduct.” Welch, 136

S. Ct. at 1267.
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The Court then made clear in Welch that the Bousley decision demonstrates
how the Teague substantive exception should be applied. /d. It stated: “ Bousley thus
contradicts the contention that the Teagueinquiry turns only on whether the decision
at issue holds that Congress lacks some substantive power.” /d. More important, the
Court explained how the substantive exception should apply in statutory
interpretation cases, emphatically concluding that statutory interpretation cases
should be treated like any other application of the substantive exception to Zeague:

Neither Bousley nor any other case from this Court treats
statutory interpretation cases as a special class of decisions
that are substantive because they implement the intent of
Congress. Instead, decisions that interpret a statute are
substantive if and when they meet the normal criteria for
a substantive rule: when they “alter the range of conduct
or the class of persons that the law punishes.” Schriro at
353.

1d.

As can be seen, the United States Supreme Court in Welch has left no doubt
that the substantive exception to Teague applies to statutory interpretation cases.
See Schriro, 542 U.S. at 351-52 (“New substantive rules generally apply retroactively.
This includes decisions that narrow the scope of a criminal statute by interpreting its
terms . ..."). Indeed, the Court in Welch used those statutory interpretation cases to
define the contours of the substantive exception. Welch, 136 U.S. at 1266, 1267.

In light of Montgomery and Welch, state courts must apply the substantive
exception in the manner that the Supreme Court has directed and this includes
statutory interpretations that narrow the definition of a criminal statute. It does not
matter if those interpretations are classified as a “clarification” or a “change.” So long
as the interpretation narrows the meaning of the criminal statute, it must apply
retroactively. The Nevada Supreme Court has not been applying the substantive

exception in this manner. In fact, that court has specifically refused to apply a change
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in the statutory interpretation of a criminal statute retroactively.! Thus, this new
constitutional rule alters the law as it existed in Nevada.

Moreover, contrary to the State’s argument, Welch provides a basis on which
to establish good cause. Welch is actually the linchpin to the claim. While it is true
that Montgomery created the new constitutional rule that provides the foundation
for good cause, the Supreme Court did not explain the breadth of that new rule and
how that new rule applies to this case until its decision in Welch. As shown above,
Welchnot only made clear beyond any doubt that the substantive exception to Teague
applied to statutory interpretation cases, but that case also explained Aow to apply
the exception to statutory interpretation cases.

Schriro simply does not do what Welch does. In Schriro the Supreme Court
concluded that its prior decision in Ring v. Arizona, 536 U.S. 584 (2002), did not apply
retroactively in state court because it was a procedural rule. Schriro, 542 U.S. at 353.
At the beginning of its discussion of the Teague rules, the Court noted that “decisions
that narrow the scope of a criminal statute by interpreting its terms,” fall under the
substantive exception, citing Bousley. Id. at 351-52. The true import of Schriro was
that it appeared to broaden the meaning of the substantive exception. It was the first
time the Court defined it in the following way: “A rule is substantive rather than
procedural if it alters the range of conduct or the class of persons that the law

punishes.” Id. at 353.

! To note, the Nevada Supreme Court has suggested in dicta on one occasion
that a substantive change in law that narrowed the definition of a statute would have
retroactive effect. Mitchell v. State, 122 Nev. 1269, 1277, n.25, 149 P.3d 33, 38 n.25
(2006). However, as discussed in more detail below, the Nevada Supreme Court has
otherwise and repeatedly held that a change in the interpretation of a statute does
not have retroactive implications. Nika v. State, 122 Nev. 1269, 1288, 198 P.3d 839,
850 (2008) (“We affirm . . . and maintain our course respecting retroactivity
analysis—if a rule is new but not a constitutional rule, it has no retroactive
application to convictions that are final at the time of the change in law. . . . [Tlhe

interpretation and definition of the elements of a state criminal statute are purely a
matter of state law. . ..”
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But there is nothing in Schriro that indicated Aow this exception should be
applied in statutory interpretation cases. The Supreme Court has never previously
stated anything similar to what it stated in Welch as to the exact standard and
analysis that should be used when determining whether any type of statutory
interpretation, including a change in law, should apply retroactively. The State does
not point to anything in Schriro in which the Court explained how to apply these
principles to statutory interpretation cases. In fact, in Schriro, the Court’s
observation that the substantive exception applied in statutory interpretation cases
appeared two pages earlier and in a different subsection than the Court’s discussion
of the meaning of the substantive exception and how it should be applied to Ring.
Compare Schriro, 542 U.S. at 351 (substantive rules include statutory interpretation
cases) with Id. at 353 (defining substantive exception and applying it to Ring). It was
not until Welch that the Supreme Court actually linked these concepts together and
explained how the substantive exception should be applied to statutory interpretation
cases. That was new.

This is absolutely crucial here. Prior to Welch, the Nevada Supreme Court
limited the retroactivity analysis for statutory interpretation cases to the
clarification/change dichotomy. If there was a narrowing clarification, then a
statutory interpretation case applied retroactively. Nika, 122 Nev. at 1287, 198 P.3d
at 850; Colwell, 119 Nev. at 623-24, 81 P.3d at 527. If there was a narrowing change
in law, then a statutory interpretation case did not apply retroactively. It only
applied a change in law to those cases that had not yet become final. Nika, 122 Nev.
at 1287, 198 P.3d at 850. Schriro only cited Bousley, which was a clarification case.
It would be reasonable for a state court to believe that Schriro had not altered that
clarification/change dichotomy as it solely relied upon a clarification case. That is
precisely how the Nevada Supreme Court viewed the import of Bousley; it was simply

a clarification case. Clem, 119 Nev. at 531, 81 P.3d at 629. Even after Schriro the
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Nevada Supreme Court in NVika continued to apply the clarification/change dichotomy

as the only relevant retroactivity analysis for statutory interpretation cases. Nika,

122 Nev. at 1287-88, 198 P.3d at 850.

But now Welch has rendered that dichotomy obsolete, at least with respect to
retroactivity analysis. The only factor that matters now is whether the statutory
interpretation case meets the normal criteria for a substantive rule, namely whether
it altered the range of conduct or the class of persons that the law punishes.
Petitioner could not successfully raise this claim until Welch was decided.

Respondents read a great deal into Welck's citation of Schriro. But it appears
that the Court was doing nothing more than quoting language from Schriro. Schriro
itself was not determining whether a statutory interpretation applied retroactively.
It was deciding whether a particular aspect of the right to a jury trial applied
retroactively. As discussed before, unlike in Welch, Schriro did not discuss how to
apply Teagué's substantive exception to statutory interpretation cases; the Court only
stated that it did apply. Put simply, Schriroplus Montgomery does not provide Major
with a claim here. Those two cases together, without more, do not do enough to
undermine Nika. It is Montgomery plus Welch that provides Major the basis on
which to argue that due process now requires that a change in law that narrows the
meaning of a criminal statute must apply retroactively.

Respondents argue that Welch cannot provide the basis for relief since it was
not addressing the retroactivity of a statutory interpretation, but the retroactivity of
a prior Supreme Court decision that invalidated a federal statute. Opposition at 10-
11. This argument is unpersuasive. To be sure, the new rule at the center of the
retroactivity question in Welch did not directly concern a statutory interpretation
question. But that does not mean the relevant language of Welch does not apply here.
The Supreme Court’s discussion of how the substantive exception applies in statutory

interpretation cases was an essential part of its analysis in Welch. This discussion
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was specifically done to address arguments raised in support of the judgment of the
lower court. Welch, 136 S.Ct. at 1263. Thus, the Court was engaging in a necessary
and essential analysis related directly to the ultimate question of whether or not the
lower court’s decision should be affirmed. Welch specifically explained how the
Teague substantive exception applies to statutory interpretation cases as part of a
central discussion in its opinion as to why the lower court’s decision could not be
sustained. The situation here falls squarely within that binding analysis.2

Finally, it must be noted that, Major does not need to establish that the legal
principle on which his claim is based is “novel,” as that term was used in Bousley. As
discussed in the petition, the good cause argument is based on a previously
unavailable constitutional claim. Clem, 119 Nev. at 621, 81 P.3d 521 at 525-26.
Montgomery has established a previously unavailable constitutional claim—namely
the substantive exception as it has been interpreted by the United States Supreme
Court—and Welch is the decision in which the Supreme Court demonstrated the
relevance of that new rule to the situation here. That establishes good cause under
Clem.

B. Montgomery and Welch Establish that Nika Is No Longer Valid

It is clear that, in light of these two recent United States Supreme Court cases,
the Nevada Supreme Court’s decision in Nika is no longer valid. In Nika the court
acknowledged that Byfordrepresented a narrowing interpretation of the first-degree
murder statute. However, the Nevada Supreme Court refused to apply the a
narrowing change in the interpretation of a statute retroactively. The court

specifically stated that in Nika: “We affirm our decisions in Clem [v. State, 119 Nev.

2 Even assuming arguendo this discussion could somehow be considered dicta,
a lower court should “afford considered dicta from the Supreme Court . . . a weight
that is greater than ordinary judicial dicta as prophecy of what the court might hold.”
Nettles v. Grounds, 830 F.3d 922, 930-31 (9th Cir. 2016) (internal quotations omitted).
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615, 81 P.3d 521 (2003)] and Cowell [v. State, 118 Nev. 807, 59 P.3d 463 (2002),] and
maintain our course respecting retroactivity analysis—if a rule is new but not a
constitutional rule, it has no retroactive application to convictions that are final at
the time of the change in law. . .. [Tlhe interpretation and definition of the elements
of a state criminal statute are purely a matter of state law. . ..” Nika, 122 Nev. at
1288, 198 P.3d at 850.

That analysis is now contrary to Welch. Welch makes clear that the
substantive exception applies to statutory interpretation cases. There is only one
relevant retroactivity factor now. As the Court stated in Welch, “decisions that
interpret a statute are substantive if and when they meet the normal criteria for a
substantive rule: when they ‘alter the range of conduct or the class of persons that
the law punishes.” Welch, 136 S.Ct. at 1267 (quoting Schriro, 542 U.S. at 353).
Byford falls under the substantive exception as it narrowed the interpretation of a
criminal statute. Under the new constitutional rule set forth in Montgomery and
Welch, Byford applies retroactively and Major is entitled to the benefit of that ruling.

C. Major Has Established Actual Prejudice

For the reasons discussed in the petition, Major can establish actual prejudice.
Beyond arguing that Nika remains good law, the State does not argue that Major
cannot establish prejudice. Thus, the State has waived such an argument.

In any event, it is clear that the error here was prejudicial. The Kazalyn
instruction defining premeditation and deliberation given in his case was improper.
It is reasonably likely that the jury applied the challenged instruction in a way that
violates the Constitution. See Middleton v. McNeil, 541 U.S. 433, 437 (2004). As the
Nevada Supreme Court explained in Byford, the Kazalyn instruction blurred the
distinction between first and second degree murder. It reduced premeditation and
deliberation down to intent to kill. The State was relieved of its obligation to prove

essential elements of the crime, including deliberation. In turn, the jury was not
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required to find deliberation as defined in Byford. The jury was never required to
find whether there was “coolness and reflection.” Byford, 994 P.2d at 714. The jury
was never required to find whether the murder was the result of a “process of
determining upon a course of action to kill as a result of thought, including weighing
the reasons for and against the action and considering the consequences of the
action.” Id.

This error had a prejudicial impact on this case. The evidence against Major
was not so great that it precluded a verdict of second-degree murder. The State’s
theory at trial was that Major stabbed his common-law wife, Tina Dell, to death on
April 16, 1988, in their home and then he dumped the body in the woods. His wife’s
bones were found two years later. However, the State did not provide any evidence
that Major intended to kill Dell or that he weighed his options or considered any
consequence before acting. There was no evidence presented that would disprove the
theory that, if Major did kill Ms. Dell, that the killing arose as an impulsive act borne
out of passion. The State presented little evidence about the events that transpired
directly before Dell’s disappearance. The only testimony the state offered was that a
neighbor heard two people arguing. (3/12/96 Trial Transcript (“TT”) at 192-94;
3/15/96 TT at 20.) Assuming that this person heard Major arguing with Dell before
the murder, this does not support a finding of deliberation, but compels the opposite
conclusion that the killing was done as a rash act in the middle of a heated argument.
There was no direct or circumstantial evidence presented to support a conclusion that
Major had any plans to harm Dell or that he had made any threats to kill her.
Overall, this evidence was far more consistent with a second-degree murder.

The remaining evidence against Major was weak. There was no forensic
evidence linking Major to Dell’'s death. To establish that Major murdered his wife
with premeditation and deliberation, the State relied primarily on an expert, Dr.

Sheila Brooks. She examined the bones and identified possible injuries on the bones.
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However, Dr. Brooks’ testimony was confusing and cannot be considered reliable. In
the first instance, it was impossible to ascertain from her testimony when the damage
to the bones occurred, what caused the damage, or if there were any forensic defects
involved. She merely testified that certain defects “might” be a cut and that it “could”
have been perimortem. This non-definitive testimony went on for 60 pages of trial
transcript; however, her testimony routinely changed. (3/12/96 TT at 60-122.) For
example, at one point Dr. Brooks was shown a picture of the 12th thoracic vertebra
and said that she was not sure if there was an injury to it. However, she described
an injury to the 6th thoracic vertebra using the same picture she earlier said was the
12th thoracic vertebra for which she was unsure there was an injury. (Compare
3/12/96 TT at 78-79 with Id. at 89.) She also testified that she originally believed that
a rib was injured, but then acknowledged she became uncertain after speaking to
another expert. (3/12/96 TT at 91-92.)

But even if her testimony is credited and there were multiple stab wounds, this
evidence does not necessarily establish that the attack occurred with deliberation, 1.e.
that there was a dispassionate weighing process and consideration of consequences
before acting. See Chambers v. McDaniel, 549 F.3d 1191, 1200-01 (9t Cir. 2008)
(seventeen stab wounds did not preclude a finding of second-degree murder). In fact,
multiple stab wounds is consistent with a second-degree murder committed while in
the throes of a heated argument. /d. at 1201.

Beyond the weaknesses in the evidence as to deliberation, the prosecutor’s
comments in closing exacerbated the harm from the improper instruction. The
prosecutor emphasized to the jury that premeditation and intention were the only
elements that they needed to find. Deliberation was not mentioned at all. (3/15/96
TT at 10.) And, relying directly on the Kazalyn instruction, the prosecutor argued
that premeditation could be as instantaneous as “successive thoughts of the mind,”

leaving no room for any deliberation. (/d. at 10-11.)
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Accordingly, there can be no doubt that the jury applied the instruction in an
unconstitutional manner. This error clearly prejudiced Major.

D. Major Can Establish a Fundamental Miscarriage of Justice

Finally, to the extent that this Court concludes that the claim is procedurally
barred, petitioner can overcome the procedural bars based upon a fundamental
miscarriage of justice. A fundamental miscarriage of justice occurs when a court fails
to review a constitutional claim of a petitioner who can demonstrate that he is
actually innocent. See Bousley v. United States, 523 U.S. 614, 623 (1998). Actual
innocence is shown when “in light of all evidence, it is more likely than not that no
reasonable juror would have convicted him.” Schlup v. Delo, 513 U.S. 298, 327-328
(1995). One way a petitioner can demonstrate actual innocence is to show in light of
subsequent case law that narrows the definition of a crime, he could not have been
convicted of the crime. See Bousley, 523 U.S. at 620, 623-24; Mitchell v. State, 122
Nev. 1269, 1276-77, 149 P.3d 33, 37-38 (2006).

As discussed before, the Nevada Supreme Court has previously indicated that
Byfordrepresented a narrowing of the definition of first-degree murder. Under Welch
and Montgomery, that decision is substantive, retroactive, and allows him to raise a
miscarriage of justice argument under Bousley and Mitchell For the reasons
discussed before, the facts in this case established that petitioner only committed a
second-degree murder. As such, in light of the entire evidentiary record in this case,
it 1s more likely than not no reasonable juror would convict him of first-degree
murder. Because he can establish that a miscarriage of justice occurred, this Court
can address the merits of the claim.

III. CONCLUSION
Accordingly, for the reasons stated in the petition and as supplemented herein,

the petition should not be summarily dismissed. Major has demonstrated sufficient
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grounds to overcome any purported procedural bars and respectfully requests that
this Court:

1. Issue a writ of habeas corpus to have Major brought before the
Court so that he may be discharged from his unconstitutional
confinement and sentence;

2. To the extent any pertinent facts are in dispute, conduct an
evidentiary hearing at which proof may be offered concerning such
matters; and

3. Grant such other and further relief as, in the interest of justice,
may be appropriate.

Dated this 20th day of July, 2017.

Respectfully submitted,
RENE L. VALLADARES
Federal Pubhc Defender

e L
JON%HAN ¥. KIRSHBAUM
Asélstant Federal Public Defender

Nevada State Bar No. 12908C
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AFFIRMATION PURSUANT TO NEV. REV. STAT. § 239B.030
The undersigned does hereby affirm that the preceding RESPONSE TO
OPPOSITION TO PETITION FOR WRIT OF HABEAS CORPUS filed in the District
Court Case No. CV-HC-17-0248.
X Does not contain the social security number of any person.
-OR. -
[1 Contains the social security number of a person as required by:
Al A specific state or federal law
B: For the administration of a public program or for an application

for a federal or state grant.

DATED this 20tk day of July, 2017.

LA
T

JO S/A HAN M. KIRSHBAUM
Asddstant Federal Public Defender
Nevada State Bar No. 12908C
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he is an employee in the office of the

Federal Public Defender for the District of Nevada and is a person of such age and
discretion as to be competent to serve papers.

That on July 20, 2017, he served a true and accurate copy of the foregoing by
placing it in the United States mail, first-class postage paid, addressed to:

Mark S. Mills

Elko County District Attorney
540 Court Street, 2nd Floor
Elko, NV 89801

Adam P. Laxalt

Nevada Attorney General

100 North Carson Street

Carson City, NV 89701 ,~// N

M/Eli}lployee of the
Federal Public Defender
District of Nevada
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POINTS AND AUTHORITIES

l. Introduction and Procedural Posture

In 1996, Petitioner was convicted by a jury of First Degree Murder with the Use of a
Deadly Weapon. He was sentenced to consecutive sentences of life without the possibility of
parole, and a judgment of conviction was entered on May 1, 1996. Petitioner appealed his
conviction to the Nevada Supreme Court and his conviction was affiimed. The Nevada
Supreme Court issued its remittitur on September 3, 1998. Petitioner filed a state petition for
a writ of habeas corpus with the Nevada Fourth Judicial District Court, and his petition was
denied on March 9, 2005. He subsequently filed a federal petition for a writ of habeas corpus
in the United States District Court for the District of Nevada. That petition was denied on
March 17, 2010. On April 6, 2017, Petitioner filed another state petition for a writ of habeas
corpus in the Nevada Fourth Judicial District. For the following reasons, Respondent hereby
opposes Petitioner’s petition.

il. Analysis and Arqument

The instant petition is another in a long line of petitions challenging the Kazalyn jury
instruction for first degree murder, a jury instruction that had routinely been given by district
courts in the state of Nevada until 2000, when the Nevada Supreme Court disapproved of the
Kazalyn instruction and instructed district courts to cease giving it. Byford v. State, 116 Nev.
215 (2000). The Court in Byford concluded that the Kazalyn instruction was problematic
because it failed to independently define the element of deliberation, and the court therefore
abandoned its line of cases approving of the instruction. /d. at 235. After Byford, numerous
Nevada Supreme Court cases addressed the issue of whether the Byford decision should
apply retroactively to defendants convicted of first degree murder whose convictions had
become final before Byford was decided. Every post-Byford Nevada Supreme Court case
addressing that issue has concluded that Byford has no retroactive application.

In Garner v. State, 116 Nev. 770 (2000), decided just a few months after Byford, the
Nevada Supreme Court addressed the retroactivity issue and concluded that Byford had no

retroactive application, because giving the Kazalyn instruction was not constitutional error.

Page 2 of 15
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The court explained,
Byford does not invoke any constitutional mandate in directing that its new instructions
be given in future cases, so there is no constitutional requirement that this direction
have any retroactive effect.
On the contrary, this court has generally held that new rules of law apply prospectively
unless they are rules of constitutional law, when they apply retroactively only under
certain circumstances.

Garner v. State, 116 Nev. 770, 788-89, 6 P.3d 1013, 1025 (2000) (overruled on other

grounds); see also Evans v. State, 117 Nev. 609, 643, 28 P.3d 498, 521 (2001) (with
convictions predating Byford, neither the use of the Kazalyn instruction nor the failure to give
instructions equivalent to those set forth in Byford provides grounds for relief’); Rippo v.
State, 122 Nev. 1086, 1097, 146 P.3d 279, 286 (2006) (“Byford is not retroactive, and use of
the Kazalyn instruction in a case predating Byford is no ground for relief’);

More recently, in Nika v. State, 124 Nev. 1272 (2008), the Nevada Supreme Court
revisited the Byford retroactivity issue yet again. The court rejected the argument that Byford
announced a change in the law, as opposed to a clarification of the law. Nika v. State, 124
Nev. 1272, 1286 (2008). This distinction is important. If a court’s interpretation of a law is
deemed to be a mere clarification of the law, and if that new interpretation is deemed a
correct statement of the law at the time the defendant was convicted, then the defendant may
be entitled to relief, not on grounds of retroactivity, but rather on grounds of due process, for
“the Due Process Clause of the Fourteenth Amendment forbids a State to convict a person of
a crime without proving the elements of that crime beyond a reasonable doubt.” Fiore v.

White, 531 U.S. 225, 228-29 (2001); see also Bunkley v. Florida, 538 U.S. 835 (2003).

In Nika, the court reiterated and affirmed its holding in Garner that Byford announced

a change in, rather than a clarification of, the law. Because Byford announced a change in
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the law—rather than a clarification of the law—the Due Process Clause was not implicated
and Nika was not entitled to relief pursuant to the Fiore and Bunkley Due Process analysis.
The court in Nika then applied a retroactivity analysis, and reaffirmed its earlier decisions
holding that Byford does not apply retroactively to cases which became final before Byford
was decided. The court emphasized that “if a rule is new but not a constitutional rule, it has
no retroactive application to convictions that are final at the time of the change in the law.”
Nika v. State, 124 Nev. 1272, 1288 (2008). With respect to Byford, the court explained, “Our
decision in Byford to change Nevada law and distinguish between ‘willfulness,’
‘premeditation,” and ‘deliberation’ was a matter of interpreting a state statute, not a matter of

constitutional law.” /d.

Nika would seem to foreclose any argument that Byford should apply retroactively.
Nevertheless, notwithstanding Nika, Petitioner has filed the instant petition urging the court
give Byford retroactive application. In support of his Petition, Petitioner argues that a couple
of recent United States Supreme Count decisions—Montgomery v. Louisiana, 136 S. Ct. 718
(2016) and Welch v. United States, 136 S. Ct. 1257 (2016)—provide a new, previously
unavailable legal basis for challenging his conviction, and thus good cause for filing his
petition more than a year after issuance of the remittitur or for filing a second or successive
writ. See Rippo v. State, 368 P.3d 729, 738-39 (Nev. 2016) (overruled on other grounds)
(allowing an otherwise procedurally barred petition to be filed within one year from the point
in time a new claim becomes available).

For the following reasons, Respondent disagrees that Montgomery and Welch provide
a previously unavailable legal basis for filing a petition. Because neither Montgomery nor
Welch provides a previously unavailable basis for filing a petition, Petitioner cannot
demonstrate good cause to overcome the procedural bars.

a. Petitioner’s petition is procedurally barred
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Petitioner has previously and unsuccessfully filed a petition for a writ of habeas
corpus. Additionally, the instant petition was filed more than one year after the remittitur was
issued, or more than one year after Petitioner's claim became available. And Petitioner has
not demonstrated good cause for overcoming these procedural bars. Accordingly,
Petitioner’s petition should be denied.

i. Petitioner’s petition is a successive writ

Petitioner's petition must be dismissed because it is a second or successive petition.
Second or successive petitions must be dismissed “if the judge or justice determines that it
fails to allege new or different grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or justice finds that the failure of
the petitioner to assert those grounds in a prior petition constituted an abuse of the writ.”
NRS 34.810(2). In this case, the issue raised by Petitioner in his instant petition was already
raised by Petitioner in his previous petition. As Petitioner acknowledges in his petition,
“Ground One in this proceeding is the same as Ground Eleven in the prior proceeding.”
(Petitioner's petition, page 9, lines 18-19). As Respondent will argue below, neither
Montgomery nor Welch provide a novel ground for filing a habeas petition. Accordingly,
because Petitioner's instant petition fails to allege new or different grounds for relief, and
because this petition is his second or successive petition, the district court must dismiss it.

ii. Petitioner’s petition was not timely filed

Absent a showing of good cause, a post-conviction petition for a writ of habeas corpus
must be filed within one year after the entry of judgment of conviction or, if an appeal was
taken from the judgment of conviction, within one year from the issuance of the remittitur.
NRS 34.726(1). In this case, Petitioner appealed his conviction, his conviction was affirmed,
and the Nevada Supreme Court issued its remittitur on September 23, 1998. Petitioner filed
the instant petition on May 16, 2017, almost nineteen years after the issuance of the
remittitur. Accordingly, unless Petitioner can show good cause for failing to timely file his
petition, his petition is procedurally barred and must be denied.

iii. Petitioner has not demonstrated good cause to overcome the
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procedural bars

In his petition, Petitioner argues that recent U.S. Supreme Court decisions
Montgomery v. Louisiana, 136 S. Ct. 718 (2016) and Welch v. United States, 136 S. Ct. 1257
(2016) provide a new, previously unavailable legal ground for relief. In order to understand
the possible applicability of Montgomery and Welch to the instant case, an overview of the
U.S. Supreme Court’s retroactivity doctrine is in order.

1. Overview of the Teaque retroactivity analytical framework

In Teague v. Lane, 489 U.S. 288 (1989), the U.S. Supreme Court addressed the issue

of whether a Supreme Court decision announcing a new rule should be applied retroactively.
In doing so, the Court recognized the importance of finality in criminal convictions,
commenting that “[a]pplication of constitutional rules not in existence at the time a conviction
became final seriously undermines the principle of finality which is essential to the operation
of our criminal justice system. Without finality, the criminal law is deprived of much of its
deterrent effect.” Teague v. Lane, 489 U.S. 288, 309, 109 S. Ct. 1060, 1074 (1989). The

Court further elaborated:

The “costs imposed upon the State[s] by retroactive application of new rules of
constitutional law on habeas corpus . . . generally far outweigh the benefits of this
application." In many ways the application of new rules to cases on collateral review
may be more intrusive than the enjoining of criminal prosecutions, for it continually
forces the States to marshal resources in order to keep in prison defendants whose
trials and appeals conformed to then-existing constitutional standards.
Furthermore,..."[s]tate courts are understandably frustrated when they faithfully apply
existing constitutional law only to have a federal court discover, during a [habeas]
proceeding, new constitutional commands."

Teague v. Lane, 489 U.S. 288 (1989) (citations omitted).

in light of this need for finality in the criminal justice system, the Teague court held
that, as a general principle, a new constitutional rule of criminal procedure should not be
applied retroactively to cases which became final before the new rule was announced.

Teague v. Lane, 489 U.S. 288, 310, 109 S. Ct. 1060, 1075 (1989) (“Unless they fall within an

exception to the general rule, new constitutional rules of criminal procedure will not be
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applicable to those cases which have become final before the new rules are announced”).

The Court has recognized two categories of decisions that are not subject to this
general bar on retroactivity. Montgomery v. Louisiana, 136 S. Ct. 718, 728 (2016). First, if a
new rule is deemed “substantive,” it will generally be given retroactive effect. /d. The Court
has previously explained that “[a] rule is substantive rather than procedural if it alters the
range of conduct or the class of persons that the law punishes.” Schriro v. Summerlin, 542
U.S. 348, 353 (2004).

Second, new “watershed” rules of criminal procedure (e.g., the decision establishing
the right to counsel for indigent defendants) also will be given retroactive effect. /d.

In this case, the issue is whether this court’s decision in Byford should be applied
retroactively to Petitioner's case, which had become final prior the Byford decision. As
explained above, the Nevada Supreme Court has already addressed this issue in Garner and
Nika, and has held that the change in the law announced by Byford did not implicate
constitutional concerns and therefore did not apply retroactively. Petitioner now argues that
Montgomery and Welch provide a new, previously unavailable legal claim.

2. Montgomery v. Louisiana does not establish a new legal

basis for filing a petition

In his petition, Petitioner relies heavily on Montgomery v. Louisiana, 136 S. Ct. 718
(2016), a U.S. Supreme Court case that was decided on January 25, 2016. In Montgomery,
the U.S. Supreme Court considered the issue of whether its recent decision in Miller v.
Alabama, 132 S. Ct. 2455 (2012)—in which the Court held that a juvenile offender convicted
of murder could not be sentenced to life without parole without consideration of mitigating
circumstances—should be retroactively applied to juvenile offenders whose convictions had
become final prior to the Miller v. Alabama decision. Before ultimately concluding that the
Miller case did in fact announce a “substantive” rule and should therefore be applied
retroactively to juvenile offenders whose convictions had become final prior to the Miller

decision, the Court first addressed the issue of whether the Teague retroactivity analysis is
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binding on the states. The Montgomery Court held that “when a new substantive rule of
constitutional law controls the outcome of a case, the Constitution requires state collateral
review courts to give retroactive effect to that rule. Teague's conclusion establishing the
retroactivity of new substantive rules is best understood as resting upon constitutional
premises. That constitutional command is, like all federal law, binding on state courts.”
Montgomery v. Louisiana, 136 S. Ct. 718, 729 (2016).

The relevance of Montgomery to the instant case is not particularly clear, especially
since Nevada has already largely adopted the Teague framework. See Colwell v. State, 118
Nev. 807, 819 (2002) (“Thus, consistent with the Teague framework, we will not apply a new
constitutional rule of criminal procedure to finalized cases unless it falls within either of two
exceptions”).

Nevertheless, regardless of the applicability of Montgomery to the instant case, it does
not provide a ground for relief in the instant petition. Montgomery v. Louisiana was decided
on January 25, 2016. Even assuming that Montgomery established a previously unavailable
legal claim, Petitioner would have had one year from the time the claim became available
(i.e., January 25, 2016) to file his petition. He filed his petition on April 6, 2017, more than
one year after Montgomery was decided. Accordingly, Montgomery does not provide a basis
for relief.

/11

3. Welch v. United States does not establish a new leqgal basis

for filing a petition

The second case which Petitioner contends establishes a previously unavailable legal
claim is Welch v. United States, 136 S. Ct. 1257 (2016). For the following reasons,
Respondent believes that Welch does not provide a new, previously unavailable ground for
relief.

In Welch, the U.S. Supreme Court considered whether its recent decision in Johnson
v. United States—which held that the residual clause of the federal Armed Career Criminal

Act of 1984 was void for vagueness—should be given retroactive application. To decide this
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question, the Court applied the Teague retroactivity analytical framework. Conducting a
Teague analysis, the Court had no problem concluding that Johnson announced a new rule.
Id. at 1264. The only issue for the Count, then, was whether the rule announced by Johnson
was substantive or procedural. /d.

In addressing the issue of whether Johnson announced a substantive rule, the Court
reiterated language from an earlier opinion—Schriro v. Summerlin, 542 U.S. 348 (2004)—
explaining that “[a] rule is substantive rather than procedural if it alters the range of conduct
or the class of persons that the law punishes.” Welch v. United States, 136 S. Ct. 1257,
1264-65 (2016) (quoting Schriro v. Summerlin, 542 U. S. 348, at 353 (2004). The Welch
Court further quoted Schriro as follows: “This includes decisions that narrow the scope of a
criminal statute by interpreting its terms, as well as constitutional determinations that place
particular conduct or persons covered by the statute beyond the State’s power to punish.” /d.
(quoting Schriro, 542 U. S. at 351-352).

Applying Schriro’s test for determining whether a new rule is substantive, the Welch
Court concluded that the rule articulated by Johnson was substantive and should be applied
retroactively. In reaching this conciusion, the Court rejected an argument submitted by an
Amicus urging the Court to alter the way it interpreted and applied the Teague analytical
framework. Amicus argued that courts should apply the Teague framework by “asking
whether the constitutional right underlying the new rule is substantive or procedural.” /d. at
1265. Amicus further urged the Court to draw a distinction between statutory construction
cases—which should be considered substantive—and statutory invalidation cases such as
Johnson.

The Welch Court rejected this argument, reemphasizing, “decisions that interpret a
statute are substantive if and when they meet the normal criteria for a substantive rule: when
they ‘alte[r] the range of conduct or the class of persons that the law punishes.” /d. at 1267.
(citing Schriro, supra, at 353).

In his petition, Petitioner argues that “[w]hat is critically important, and new, about

Welch is that it explains, for the very first time, that the only test for determining whether a
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decision that interprets the meaning of a statute is substantive, and must apply retroactively
to all cases, is whether the new interpretation meets the criteria for a substantive rule,
namely whether it alters the range of conduct or the class of persons that the law punishes.”
(Petitioner’s petition, page 22, lines 13-17).

Petitioner argues that Welch states a novel proposition of law which provides the basis
for a previously unavailable ground for relief. And it is true that the Supreme Court has held
“that a claim that ‘is so novel that its legal basis is not reasonably available to counsel’ may
constitute cause for a procedural default.” Bousley v. United States, 523 U.S. 614, 622, 118
S. Ct. 1604, 1611 (1998) (quoting Reed v. Ross, 468 U.S. 1 (1984)). However, in order to
overcome a procedural bar, a claim must in fact be a novel one that was not previously
available to counsel. /d. (concluding that petitioner’s claim “was most surely not a novel one,”
and that therefore petitioner was not able to show good cause for the procedural default).

Like the petitioner’s claim in Bousley, Petitioner’s claim in this case is “most surely not
a novel one.” The Welch court’s definition of when a new rule is substantive hardly broke new
ground. Under a Teague analysis, the proposition of law that a “rule is substantive rather
than procedural if it alters the range of conduct or the class of persons that the law punishes”
has existed since at least 2004. Schriro v. Summerlin, 542 U.S. 348, 353 (2004).

Petitioner contends that what is different about Welch is that it establishes, for the first
time, that the Schriro test for when a new rule is substantive is the only test for determining
whether a new rule is substantive. But that has never been in question, and the Court has
never equivocated on the original test for determining whether a new rule is substantive that
it articulated in 2004. Since 2004, there has never been any confusion or debate about that
point of law. In Welch, Amicus urged the Court to adopt a different analytical framework, but
the Court quickly and easily rejected Amicus’s arguments, reiterating that “decisions that
interpret a statute are substantive if and when they meet the normal criteria for a substantive
rule: when they ‘alte[r] the range of conduct or the class of persons that the law punishes.”
Id. at 1267. (citing Schriro, supra, at 353).

In short, all Welch did was reiterate already existing law and apply it in a new context.
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The test for determining when a new rule is substantive was articulated in 2004 in Schriro. In
Welch, the Court simply restated that test and applied it to the new rule enunciated in
Johnson (i.e., the holding that the residual clause of the Armed Career Criminal Act of 1984
was void for vagueness). If Petitioner in this case had been convicted under the residual
clause of the federal Armed Career Criminal Act of 1984, then Welch would provide him a
legitimate ground for relief. But he was not, and Johnson/Welch do not give rise to a novel
legal claim that was previously unavailable.

Because Petitioner’s claim is “most surely not a novel one,” he cannot show good
cause to overcome the procedural bars. Accordingly, the district court must dismiss
Petitioner's petition. NRS 34.726.

Neither has Petitioner demonstrated that the district court’s failure to consider his
petition would result in a fundamental miscarriage of justice. Pellegrini v. State, 117 Nev. 860
(2001). The evidence presented at trial conclusively demonstrated that Petitioner killed the
victim in this case. He cannot make a colorable argument of actual innocence. /d.

b. The Nevada Supreme Court’s holding in Nika v. State that Byford does

not apply retroactively is still good law

Tellingly, in Garner and Nika, the Nevada Supreme Court never even cited Teague,
much less conducted a Teague analysis. This is due to the fact that the court determined that
giving the Kazalyn jury instruction did not violate any constitutional rights. Id. at 788. The
Teague retroactivity analysis only applies to new constitutional rules; it does not apply to new
changes in the law which are not of constitutional import. Teague v. Lane, 489 U.S. 288, 310,
109 S. Ct. 1060, 1075 (1989) (“Unless they fall within an exception to the general rule, new

constitutional rules of criminal procedure will not be applicable to those cases which have

become final before the new rules are announced”) (emphasis added).
As Nika emphasized, “[l}f a rule is new but not a constitutional rule, it has no
retroactive application to convictions that are final at the time of the change in the law.” Nika

v. State, 124 Nev. 1272, 1288, 198 P.3d 839, 850 (2008).
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Because the Nevada Supreme Court determined that the Byford decision did not
implicate constitutional concerns, the court concluded that retroactivity analysis was

inapplicable. The court explained:

Nothing in the language of Byford suggests that decision was grounded in
constitutional concerns, and Garner expressly stated that giving the Kazalyn
instruction did not constitute constitutional error because "Byford [did] not invoke any
constitutional mandate in directing that its new instructions be given in future cases."
Our conclusion that the interpretation and definition of the elements of a state criminal
statute are purely a matter of state law is reinforced by the fact that jurisdictions differ
in their treatment of the terms "willful," “premeditated,” and "deliberate" for first-degree
murder. As explained earlier, several jurisdictions treat these terms as synonymous
while others, for example California and Tennessee, ascribe distinct meanings to
these words. These different decisions demonstrate that the meaning ascribed to
these words is not a matter of constitutional law. Because Byford announced a new
rule and that rule was not required as a matter of constitutional law, it has no
retroactive application to convictions, like Nika's, that became final before the new rule
was announced.

Nika v. State, 124 Nev. 1272, 1288-89, 198 P.3d 839, 850-51 (2008).

There is no language in Montgomery or Welch to suggest that Nika is no longer good
law. Importantly, the Nevada Supreme Court in Nika did not even reach the issue of whether
Byford enunciated a substantive rule. The court did not need to, because it determined that
the Byford rule did not implicate constitutional concerns. And if the Teague analysis
(including the inquiry into whether a new rule is substantive or procedural) only applies to
constitutional rules, then it does not apply to the Byford rule, which the Nevada Supreme
Court deemed to not implicate constitutional concerns. Welch does not speak to that issue;
rather, Welch simply reiterates the test for determining whether a rule is substantive as
articulated by the Court in Schriro, and applies it to the Johnson court’s determination that
the residual clause of the Armed Career Criminal Act of 1984 is void for vagueness.

Because Nika is still good law, and Welch has done nothing to disturb it, Welch does
not provide a basis for relief, and Nika should still control the outcome of this litigation.

lil.  Conclusion

Contrary to Petitioner’s assertions, neither Montgomery nor Welch gives rise to any
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previously unavailable claims. As a result, they do not provide good cause to overcome the
procedural bars. Additionally, Welch does nothing to disturb the reasoning in Nika, which
remains good law. Accordingly to the Nevada Supreme Counr, the Byford decision did not
implicate the constitution. As a result, the Teague retroactivity analysis is inapplicable, and
Byford has no retroactive effect on cases, such as Petitioner’s, which became final before the
Byford decision was issued. For all of the above reasons, Respondent requests that this
court summarily deny Petitioner’s petition.

Dated this _2¢)_day of June, 2017.

TYLER J. INGRAM
Elko County District Attorney’s Office

e
-
By, L el T

/MARK S. MILLS ’
Deputy District Attorney
State Bar Number: 11660
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Unsworn Declaration In Support Of Motion

Pursuant to NRS 53.045

Comes now MARK S. MILLS, who declares the following to the above-

entitied Court:

1. That the Declarant is presently serving as a Deputy District Attorney of the Elko

County District Attorney’s Office.

Dated this_"3¢) _ day of June, 2017.

2. That | have read the assertions of fact set forth in this pleading and incorporate
them into this Declaration.

3. This Motion is made in good faith, and not merely for the purposes of delay.

4. | declare under penalty of perjury that the foregoing is true and correct.

A a A /
/ / j/ [ 7 //

MAEK S. MILLS
Deputy District Attorney
State Bar Number: 11660
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CERTIFICATE OF SERVICE

| hereby certify, pursuant to the provisions of NRCP 5(b), that | am an employee of the
Elko County District Attorney's Office, and that on the '?*f N day of June, 2017, | served the
foregoing OPPOSITION TO WRIT OF HABEAS CORPUS, by delivering or mailing or
causing to be delivered or mailed, a copy of said document, to the following:

By delivery to:
THE HONORABLE ALVIN R. KACIN
FOURTH JUDICIAL DISTRICT COURT
ELKO COUNTY COURTHOUSE
ELKO, NV 89801
By mailing:

JONATHAN M. KIRSHBAUM
ATTORNEY AT LAW
411 E. BONNEVILLE AVE. SUITE 250
LAS VEGAS, NV 89101

[

CARISA ANCHONDO
CASEWORKER

DA# HC-17-01486
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(3)  If you want an attorney appointed, you must complete the Affidavit in
Support of Request to Proceed in Forma Pauperis. You must have an authorized
officer at the prison complete the certificate as to the amount of money and securities
on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or
restrained. If you are in a specific institution of the department of corrections, name
the warden or head of the institution. If you are not in a specific institution of the
department but within its custody, name the director of the department of
corrections.

(5)  You must include all grounds or claims for relief which you may have
regarding your conviction or sentence. Failure to raise all grounds in this petition
may preclude you from filing future petitions challenging your conviction and
sentence.

(6)  You must allege specific facts supporting the claims in the petition you
file seeking relief from any conviction or sentence. Failure to allege specific facts
rather than just conclusions may cause your petition to be dismissed. If your petition
contains a claim of ineffective assistance of counsel, that claim will operate to waive
the attorney-client privilege for the proceeding in which you claim your counsel was
ineffective.

(7)  When the petition is fully completed, the original and copy must be filed
with the clerk of the state district court for the county in which you were convicted.
One copy must be mailed to the respondent, one copy to the attorney general’s office,
and one copy to the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence.

Copies must conform in all particulars to the original submitted for filing.
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PETITION
1. Name of institution and county in which you are presently imprisoned

or where and how you are presently restrained of your liberty: Lovelock Correctional

Center, Lovelock, Nevada

2. Name and location of court which entered the judgment of conviction

under attack: 4th Judicial District, Elko. Nevada

3. Date of judgment of conviction: May 1, 1996
4. Case Number: _CR-95-0297

5. (a) Length of Sentence: Life without the possibility of parole

consecutive to life without the possibility of parole.

(b) If sentence is death, state any date upon which execution is

scheduled: N/A

6. Are you presently serving a sentence for a conviction other than the

conviction under attack in this motion? Yes[ ] No[X]

If “yes”, list crime, case number and sentence being served at this time:

Nature of offense involved in conviction being challenged:

7. Nature of offense involved in conviction being challenged: First Degree

Murder with the Use of a Deadly Weapon

8. What was your plea?

(a) Not guilty XX  (c) Guilty but mentally ill
(b) Guilty (d) Nolo contendere

9. If you entered a plea of guilty or guilty but mentally ill to one count of
an indictment or information, and a plea of not guilty to another count of an
indictment or information, or if a plea of guilty or guilty but mentally ill was

negotiated, give details: N/A
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10.  If you were found guilty after a plea of not guilty, was the finding made
by: (a) Jury XX (b) Judge without a jury
11. Did you testify at the trial? Yes No _XX

12.  Did you appeal from the judgment of conviction? Yes XX No __

13.  If you did appeal, answer the following:

(a) Name of Court: Nevada Supreme Court

(b)  Case number or citation: 28879

(c) Result: _Conviction Affirmed on 9/3/1998; Remittitur Issued on
9/23/1998.

14.  If you did not appeal, explain briefly why you did not: N/A
15.  Other than a direct appeal from the judgment of conviction and
sentence, have you previously filed any petitions, applications or motions with respect

to this judgment in any court, state or federal? Yes XX No

16.  If your answer to No. 15 was “yes,” give the following information:

(a) (1) Name of Court: 4th Judicial District

(2) Nature of proceeding: _Post-conviction Petition for a Writ of

Habeas Corpus.

(3) Ground raised:

Ground One: Petitioner's Right To Conflict Free Counsel As Guaranteed
By The United States Constitution Was Violated When
Matthew Stermitz Was Appointed To Represent Major At
Trial. U.S. Const. Amend. VI.

Ground Two: Petitioner Was Denied His Right To Due Process And A
Fair Trial When His Jury Was Prejudiced By A Juror
Whose Co-Worker Remarked That The Prosecution Had
Possession Of “The Knife”. U.S. Const. Amends. VI & XIV.

Ground Three: Petitioner Was Deprived Of His Rights To Due Process And
A Fair Trial When The Prosecution Failed To Disclose
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Ground Four:

Ground Five:

Ground Six:

Ground Seven:

Ground Eight:

Ground Nine:

Evidence Regarding The Finding Of Knives. U.S. Const.
Amends. VI & XIV.

Petitioner’s Conviction And The Resulting Sentence, Is
Invalid Under The Constitutional Guarantees Of Due
Process, And A Fair Trial Due To The Absence Of Evidence
Sufficient To Support, Beyond A Reasonable Doubt, A
Factual Basis For The Necessary Element Of Criminal
Agency For Culpability For The Offense. U.S. Const.
Amends. VI, XIV.

Petitioner’s Conviction And Sentence Are Invalid Under
The Federal Constitutional Guarantees Of Due Process,
Equal Protection, Trial Before An Impartial Jury And A
Reliable Sentence Because The Testimony Of The
Unqualified State Expert Witness Was Not Reliable And
Her Conclusions Were Not Based On Approved Methods
That Could Be Tested By Other Experts In Her Field. U.S.
Const. Amends. V, VI, VIII & XIV.

Petitioner’s Conviction And Sentence Are Invalid Under
The Federal Constitutional Guarantees Of Due Process,
And A Fair Trial Because The Court Refused To Admit The

Results Of Major’'s Polygraph Test. U.S. Const. Amends.
VI, & XIV.

Petitioner’s Conviction And Sentence Are Invalid Under
The Federal Constitutional Guarantees Of Due Process,
And A Fair Trial Because The Court Refused To Allow The
Defenses Proposed Jury Instructions. U.S. Const. Amends.
VI, & XIV.

Petitioner's Sentence Is Invalid Under The Federal
Constitutional Guarantees Of Due Process, Equal
Protection, And A Reliable Sentence Because The Court
Abused Its Discretion In Sentencing Him To A Term Of
Two Life Sentences Without Parole. U.S. Const. Amends.
V, VI, & VIII.

Petitioner’s Conviction And Sentence Are Invalid Under
The Federal Constitutional Guarantees Of Due Process, A
Fair Trial And The Right To Testify In His Own Defense
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Ground Ten:

Ground Eleven:

Ground Twelve:

Ground Thirteen:

Ground Fourteen:

Because The Court Failed To Advise Him Of His Right To
Testify At Trial. U.S. Const. Amends. V, VI, & VIII.

Petitioner’s Conviction And Sentence Are Invalid Under
The Federal Constitutional Guarantees Of Due Process,
Equal Protection, Trial Before An Impartial Jury And A
Reliable Sentence Because The Reasonable Doubt
Instruction Given During The Trial Improperly Minimized
The State’s Burden Of Proof. U.S. Const. Amends. V, VI,
& VIII.

Petitioner’s Conviction And Sentence Are Invalid Under
The Federal Constitutional Guarantees Of Due Process,
Equal Protection, Trial Before An Impartial Jury And A
Reliable Sentence Because The Premeditation And
Deliberation And Malice Instructions Given During The
Trial Improperly Minimized The State’s Burden Of Proof.
U.S. Const. Amends. V, VI, & VIII.

Petitioner’s Conviction Is Invalid Under The Federal
Constitutional Guarantees Of Due Process, Equal
Protection, Trial Before An Impartial Jury And A Reliable
Sentence Due To The Substantial And Injurious Effect Of
A Consistent Pattern Of Prosecutorial Misconduct And
Overreaching Which Distorted The Fact Finding Process
And Rendered The Trial And Sentencing Hearing
Fundamentally Unfair. U.S. Const. Amends. V, VI, & XIV.

Petitioner’s Conviction Is Invalid Under The Federal
Constitutional Guarantees Of Due Process And A Fair
Trial Due To The Unfairly Prejudicial Atmosphere In
Which His Trial Took Place. U.S. Const. Amends. V, VI, &
XIV.

Petitioner’s Conviction Is Invalid Under The Federal
Constitutional Guarantees Of Due Process Right To
Counsel And Freedom From Self-Incrimination Because
Law Enforcement Officials Obtained Various Statements
From Petitioner In The Absence Of A Voluntary, Knowing
And Intelligent Waiver Of His Constitutional Rights. U.S.
Const. Amends. V, VI, & XIV.
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Ground Fifteen:

Ground Sixteen:

Ground Seventeen:

Ground Eighteen:

Ground Nineteen:

Petitioner’s Rights To Equal Protection, Due Process And
A Fair Trial Were Violated When The State Was Allowed
To Participate In The Ex Parte Application For An
Investigator And Expert Fees. U.S. Const. Amends. VI &
XIV.

Petitioner Was Denied His Right To Due Process And A
Reliable Sentence When He Was Denied His Right To A
Penalty Hearing And To Be Sentenced By The Jury That
Convicted Him. U.S. Const. Amends. VI, VIII & XIV.

Petitioner’s Conviction And Sentence Are Invalid Because
He Was Deprived Of His Constitutional Right To Effective
Assistance Of Counsel, Due Process Of Law, Equal
Protection Of The Laws, Confrontation Of Adverse
Witnesses And A Reliable Sentence Due To The Failure Of
Trial Counsel To Provide Reasonably Effective Assistance.
U.S. Const. Amends. V, VI, VIII & XIV.

Petitioner’s Conviction And Sentence Are Invalid Under
The Constitutional Guarantees Of Due Process Of Law,
Equal Protection Of The Laws, Effective Assistance Of
Counsel And A Reliable Sentence Because Petitioner Was
Not Afforded Effective Assistance Of Counsel On Appeal.
U.S. Const. Amends. VI, VIII & XIV

Petitioner’s Conviction And Sentence Are Invalid Under
The Constitutional Guarantees Of Due Process Of Law,
Equal Protection Of The Laws, Effective Assistance Of
Counsel And A Reliable Sentence Because Petitioner Was
Not Afforded Effective Assistance Of Counsel On The First
Prosecution For Murder. U.S. Const. Amends. V, VI, &
VIII.

(4) Did you receive an evidentiary hearing on your petition,

application or motion? Yes _ XX No

(5) Result: Petition Denied.

(6) Date of Result: 3/9/2005.
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(7) If known, citations of any written opinion or date of orders

entered pursuant to such result: Nevada Supreme Court

Order dated 10/19/2006.

(b) As to any second petition, application or motion, give the same

information:

(1) Name of court: United States District Court for the District of

Nevada

(2) Nature of proceeding: _Petition for Writ of Habeas Corpus

Pursuant to 28 U.S.C. § 2254

(3) Grounds raised: Same as those presented in first state petition
(4) Did you receive an evidentiary hearing on your petition,

application or motion? Yes No _ XX

(5) Result: Petition Denied.

(6) Date of result: 3/17/2010.
(7) If known, citations of any written opinion or date of orders
entered pursuant to such result: Judgment entered 3/18/2010.
(c) As to any third petition, application or motion, give the same
information: N/A
(1) Name of court:
(2) Nature of proceeding:
(3) Grounds raised:
L.
IT.
(4) Did you receive an evidentiary hearing on your petition,
application or motion? Yes No

(5) Result:
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(6) Date of result:
(7) If known, citations of any written opinion or date of orders
entered pursuant to such result:
(d) Did you appeal to the highest state or federal court having
jurisdiction, the result or action taken on any petition, application or motion?
(D First petition, application or motion?
Yes X No_
(2 Second petition, application or motion?
Yes _X No_
(3)  Third petition, application or motion? N/A
Yes No_

(e) If you did not appeal from the adverse action on any petition,

application or motion, explain briefly why you did not. N/A.

17.  Has any ground being raised in this petition been previously presented
to this or any other court by way of petition for habeas corpus, motion, application or
any other post-conviction proceeding? Yes If so, identify:

a. Which of the grounds is the same: Ground One in this proceeding

is the same as Ground Eleven in prior proceeding

b. The proceedings in which these grounds were raised: First State
Petition
c. Briefly explain why you are again raising these grounds.

Ground One is based upon a previously unavailable constitutional claim. Clem
v. State, 119 Nev. 615, 621, 81 P.3d 521, 525-26 (2003). A petitioner has one-year to
file a petition from the date that the claim has become available. Rippo v. State, 132
Nev. Adv. Op. 11, 368 P.3d 729, 739-40 (2016), rev'd on other grounds, Rippo v. Baker,

9
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2017 WL 855913 (Mar. 6, 2017). Ground One is based upon the recent Supreme Court
decisions in Montgomery v. Louisiana, 136 S. Ct. 718 (2016), and Welch v. United
States, 136 S. Ct. 1257 (2016). Montgomery established a new rule of constitutional
law, namely that the “substantive rule” exception to the Teague rule applies in state
courts as a matter of due process. Furthermore, Welch clarified that this
constitutional rule includes the Supreme Court’s prior statutory interpretation
decisions.  Moreover, Welch established that the only requirement for an
interpretation of a statute to apply retroactively under the “substantive rule”
exception to 7eague is whether the interpretation narrowed the class of individuals
who could be convicted under the statute.

18.  If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any
additional pages you have attached, were not previously presented in any other court,
state or federal, list briefly what grounds were not so presented, and give your reasons
for not presenting them. N/A.

19.  Are you filing this petition more than 1 year following the filing of the
Judgment of conviction or the filing of a decision on direct appeal? No. If so, state
briefly the reasons for the delay.

Ground One is based upon a previously unavailable constitutional claim. Clem
v. State, 119 Nev. 615, 621, 81 P.3d 521, 525-26 (2003). A petitioner has one-year to
file a petition from the date that the claim has become available. Rippo v. State, 132
Nev. Adv. Op. 11, 368 P.3d 729, 739-40 (2016), rev'd on other grounds, Rippo v. Baker,
2017 WL 855913 (Mar. 6, 2017). Ground One is based upon the recent Supreme Court
decisions in Montgomery v. Louisiana, 136 S. Ct. 718 (2016), and Welch v. United
States, 136 S. Ct. 1257 (2016), which established a new constitutional rule applicable
to this case. This petition was filed within one year of Welch, which was decided on

April 18, 2016.

10
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20. Do you have any petition or appeal now pending in any court, either

state or federal, as to the judgment under attack? Yes No XX

If yes, state what court and the case number:
21.  Give the name of each attorney who represented you in the proceeding

resulting in your conviction and on direct appeal: Matthew Stermitz (trial & direct

appeal); David R. Houston (retained for motion for new trial & appeal from that
motion)

22. Do you have any future sentences to serve after you complete the

sentence imposed by the judgment under attack: Yes No _ XX

23.  State concisely every ground on which you claim that you are being held
unlawfully. Summarize briefly the facts supporting each ground. If necessary you
may attach pages stating additional grounds and facts supporting same.

GROUND ONE

UNDER RECENTLY DECIDED SUPREME COURT
CASES, PETITIONER MUST BE GIVEN THE BENEFIT
OF BYFORD V. STATE, AS A MATTER OF DUE
PROCESS BECAUSE BYFORD WAS A SUBSTANTIVE
CHANGE IN LAW THAT NOW MUST BE APPLIED
RETROACTIVELY TO ALL CASES, INCLUDING
THOSE THAT BECAME FINAL PRIOR TO BYFORD.

In Byford v. State, 116 Nev. 215, 994 P.2d 700 (2000), the Nevada Supreme
Court concluded that the jury instruction defining premeditation and deliberation
improperly blurred the line between these two elements. The court interpreted the
first-degree murder statute to require that the jury find deliberation as a separate
element. However, the Nevada Supreme Court stated that this error was not of

constitutional magnitude and that it only applied prospectively.

In Nika v. State, 124 Nev. 1272, 198 P.3d 839 (2008), the Nevada Supreme

Court acknowledged that Byford interpreted the first-degree murder statute by

11
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narrowing its terms. As a result, the court was wrong to only apply Byford

prospectively. However, relying upon its interpretation of the current state of United

States Supreme Court retroactivity rules, it held that, because Byford represented
only a “change” in state law, not a “clarification,” then Byford only applied to those
convictions that had yet to become final at the time it was decided. The court
concluded, as a result, that Byford did not apply retroactively to those convictions
that had already become final.

However, in 2016, the United States Supreme Court drastically changed these
retroactivity rules. First, in Montgomery v. Louisiana, 136 S. Ct. 718 (2016), the
Supreme Court held that the question of whether a new constitutional rule falls
under the “substantive exception” to the Teague retroactivity rules is a matter of due
process. Second, in Welch v. United States, 136 S. Ct. 1257 (2016), the Supreme
Court clarified that the “substantive exception” of the 7Zeague rules includes
“Interpretations” of criminal statutes. It further indicated that the on/y requirement
for determining whether an interpretation of a criminal statute applies retroactively
i1s whether the interpretation narrows the class of individuals who can be convicted
of the crime.

Montgomery and Welch represent a change in law that allows petitioner to
obtain the benefit of Byford on collateral review. The Nevada Supreme Court has
acknowledged that Byford represented a substantive new rule. Under Welch, that
means that it must be applied retroactively to convictions that had already become
final at the time Byford was decided. The Nevada Supreme Court’s distinction
between “change” and “clarification” is no longer valid in determining retroactivity.
And the state courts are required to apply the rules set forth in Welch because those
retroactivity rules are now, as a result of Montgomery, a matter of constitutional

principle. Petitioner is entitled to relief because there is a reasonable likelihood that

12
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the jury applied the Kazalyn instruction in an unconstitutional manner. Further, the
instruction had a prejudicial impact at trial as the State’s evidence of deliberation
was nearly non-existent and the only evidence that was provided was more consistent
with a second-degree murder. Further, the prosecutor's comments in closing
exacerbated the harm from the improper instruction.

Petitioner can also establish good cause to overcome the procedural bars. The
new constitutional arguments based upon Montgomery and Welch were not
previously available. Petitioner has filed the petition within one year of Welch.
Petitioner can also show actual prejudice.

Accordingly, the petition should be granted.

I. BACKGROUND

A. Kazalyn First-Degree Murder Instruction

Major was charged with first-degree murder with use of a deadly weapon based
on allegations that he stabbed his wife to death. (Information.) The court provided
the jury with the following instruction on premeditation:

Premeditation or intent to kill need not be for a day,
an hour or even a minute, for if the jury believes from the
evidence that there was a design, a determination to kill,
distinctly formed in the mind at any moment before or at
the time of the killing the act constituting the killing, it was
willful, deliberate and premeditated murder

The intention to kill and the act constituting the
killing may be as instantaneous as successive thoughts of
the mind. It isonly necessary that the act constituting the
killing be preceded by and the result of a concurrence of
will, deliberation and premeditation on the part of the
accused no matter how rapidly these acts of the mind
succeed each other or how quickly they may be followed by
the acts constituting murder.

13
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(Jury Instructions, Instruction No. 10.) This instruction provided the same definition
of premeditation as set forth in the Kazalyn! instruction. (12/20/04 Order Dismissing
Writ of Habeas Corpus at 6, Y 11 (finding that Kazalyn instruction was given in
Major’s case.)

B. Conviction and Direct Appeal

The jury convicted Major of first-degree murder with use of a deadly weapon.
(Verdict.) He was sentenced to consecutive sentences of life without the possibility of
parole. (Judgment)

Major appealed the judgment of conviction. The Nevada Supreme Court issued
an order dismissing the appeal on September 3, 1998. The conviction became final
on December 2, 1998. See Nika v. State, 124 Nev. 1272, 198 P.3d 839, 849 n.52 (Nev.
2008) (conviction becomes final when judgment of conviction is entered and 90-day

time period for filing petition for certiorari to Supreme Court has expired).

C. Byford v. State

On February 28, 2000, the Nevada Supreme Court decided Byford v. State, 116
Nev. 215, 994 P.2d 700 (2000). In Byford, the court disapproved of the Kazalyn
instruction because it did not define premeditation and deliberation as separate
elements of first-degree murder. /Zd Its prior cases, including Kazalyn, had
“underemphasized the element of deliberation.” Id. Cases such as Kazalyn and
Powell v. State, 108 Nev. 700, 708-10, 838 P.2d 921, 926-27 (1992), had reduced
“premeditation” and “deliberation” to synonyms and that, because they were
“redundant,” no instruction separately defining deliberation was required. 7d. It
pointed out that, in Greene v. State, 113 Nev. 157, 168, 931 P.2d 54, 61 (1997), the

court went so far as to state that “the terms premeditated, deliberate, and willful are

! Kazalyn v. State, 108 Nev. 67, 825 P.2d 578 (1992).
14
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a single phrase, meaning simply that the actor intended to commit the act and
intended death as a result of the act.”

The Byford court specifically “abandoned” this line of authority. Byford, 994
P.2d at 713. It held:

By defining only premeditation and failing to provide
deliberation with any independent definition, the Kazalyn
instruction blurs the distinction between first- and second-
degree  murder. Greends further reduction of
premeditation and deliberation to simply “intent’
unacceptably carries this blurring to a complete erasure.

Id. The court emphasized that deliberation remains a “critical element of the mens
rea necessary for first-degree murder, connoting a dispassionate weighting process
and consideration of consequences before acting.” /d at 714. It is an element that
“must be proven beyond a reasonable doubt before an accused can be convicted or
first degree murder.” Id.at 713-14 (quoting Hern v. State, 97 Nev. 529, 532, 635 P.2d
2178, 280 (1981)).

The court held that, “[blecause deliberation is a distinct element of mens rea
for first-degree murder, we direct the district courts to cease instructing juries that a
killing resulting from premeditation is “willful, deliberate, and premeditated
murder.” Byford, 994 P.2d at 714. The court directed the state district courts in the
future to separately define deliberation in jury instructions and provided model
instructions for the lower courts to use. 7d. The court did not grant relief in Byfords
case because the evidence was “sufficient for the jurors to reasonably find that before
acting to kill the victim Byford weighed the reasons for and against his action,
considered its consequences, distinctly formed a design to kill, and did not act simply
from a rash, unconsidered impulse.” /d. at 712-13.

On August 23, 2000, the NSC decided Garner v. State, 116 Nev. 770, 6 P.3d
1013, 1025 (2000). In Garner, the NSC held that the use of the Kazalyn instruction

15

App.0149




O 0 NN Ot s W N

[ T X T S T o Y S Sy G o G St
— O W L S U R WD = O

22
23
24
25
26
27

at trial was neither constitutional nor plain error. /d. at 1025. The NSC rejected the
argument that, under Griffith v. Kentucky, 479 U.S. 314 (1987), Byford had to apply
retroactively to Garner’s case as his conviction had not yet become final. Id
According to the court, Griffith only concerned constitutional rules and Byford did
not concern a constitutional error. /d. The jury instructions approved in Byford did
not have any retroactive effect as they were “a new requirement with prospective
force only.” Id.

The NSC explained that the decision in Byford was a clarification of the law as
it existed prior to Byford because the case law prior to Byford was “divided on the
issue”:

This does not mean, however, that the reasoning of
Byford is unprecedented. Although Byford expressly
abandons some recent decisions of this court, it also relies
on the longstanding statutory language and other prior
decisions of this court in doing so. Basically, Byford
interprets and clarifies the meaning of a preexisting
statute by resolving conflict in lines in prior case law.
Therefore, its reasoning is not altogether new.

Because the rationale in Byfordis not new and could
have been — and in many cases was — argued in the district
courts before Byford was decided, it is fair to say that the
failure to object at trial means that the issue is not
preserved for appeal.

Id. at 1025 n.9 (emphasis added).

D. Fiore v. White and Bunkley v. Florida

In 2001, the United States Supreme Court decided Fiore v. White, 531 U.S.
225 (2001). In Fliore, the Supreme Court held that due process requires that a
clarification of the law apply to all convictions, even a final conviction that has been

affirmed on appeal, where the clarification reveals that a defendant was convicted

16
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“for conduct that [the State’s] criminal statute, as properly interpreted, does not
prohibit.” Id. at 228.

In 2003, the United States Supreme Court decided Bunkley v. Florida, 538 U.S.
835 (2003). In Bunkley, the Court held that, as a matter of due process, a change in
state law that narrows the category of conduct that can be considered criminal, had
to be applied to convictions that had yet to become final. /d. at 840-42.

E. First Post-Conviction Petition

In 2000, Major filed a state post-conviction petition, arguing under Ground 11
that the premeditation and deliberation instruction relieved the State of proving the
elements of premeditation and deliberation. (Amended Petition at 16-17.)

In December 2004, the district court denied this ground, reasoning:

Mr. Major argues that the premeditation and
deliberation and malice instructions given during trial
improperly minimized the State’s burden of proof. Mr.
Major argues that Byford sets for the proper instructions.
Byfordwas decided after Mr. Major was sentenced. At the
time of his trial and sentencing the controlling authority
for these instructions was Kazalyn v. State, 109 Nev. 1403.
The Kazalyn instructions were given at Mr. Major’s trial.
The Nevada Supreme Court has held repeatedly since
Byford that the Byford decision was not intended to be
applied retroactively. Randolph v. State, 117 Nev. 970 36
P.3d 424, 434 (2001). As a result the Court finds the
argument regarding the jury instructions to be without
merit.

(12/20/04 Order Dismissing Writ of Habeas Corpus at 6, § 11.) The Nevada Supreme

Court affirmed the denial of the petition. (10/19/06 Order of Affirmance in No. 45012,
at 12-13 & 12 n.18.)

F. Nika v. State

In 2007, the Ninth Circuit decided Polk v. Sandoval 503 F.3d 903 (9th Cir.

2007). In Polk, that court concluded that the Kazalyninstruction violated due process
17
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under /n Re Winship, 397 U.S. 358 (1970), because it relieved the State of its burden
of proof as to the element of deliberation. Polk, 503 F.3d at 910-12.

In response to Polk, the NSC in 2008 issued Nika v. State, 124 Nev. 1272, 198
P.3d 839, 849 (Nev. 2008). In Nika, the Nevada Supreme Court disagreed with Polk's
conclusion that a Winship violation occurred. The court stated that, rather than
implicate Winship concerns, the only due process issue was the retroactivity of
Byford. 1t reasoned that it was within the court’s power to determine whether Byford
represented a clarification of the interpretation of a statute, which would apply to
everybody, or a change in the interpretation of a statute, which would only apply to
those convictions that had yet to become final. /d. at 849-50. The court held that
Byford represented a change in the law as to the interpretation of the first-degree
murder statute. /d. at 849-50. The court specifically “disavow[ed]” any language in
Garnerindicating that Byford was anything other than a change in the law, stating
that language in Garner indicating that Byford was a clarification was dicta. Id. at
849-50.

The court acknowledged that because Byford had changed the meaning of the
first-degree murder statute by narrowing its scope, due process required that Byford
had to be applied to those convictions that had not yet become final at the time it was
decided, citing Bunkley and Fiore. Id. at 850, 850 n.7, 859. In this regard, the court
also overruled Garner to the extent that it had held that Byford relief could only be
prospective. Id. at 859.

The court emphasized that Byfordwas a matter of statutory interpretation and
not a matter of constitutional law. 7d. at 850. That decision was solely addressing
what the court considered to be a state law issue, namely “the interpretation and

definition of the elements of a state criminal statute.” /d.

18
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G. Montgomery v. Louisiana and Welch v. United States

On January 25, 2016, the United States Supreme Court decided Montgomery
v. Louisiana, 136 S. Ct. 718 (2016). In Montgomery, the Court addressed the question
of whether Miller v. Alabama, 132 S. Ct. 2455 (2012), which prohibited under the
Eighth Amendment mandatory life sentences for juvenile offenders, applied
retroactively to cases that had already become final by the time of Miller.
Montgomery, 136 S. Ct. at 725.

To answer this question, the Court applied the retroactivity rules set forth in
Teague v. Lane, 489 U.S. 288 (1989). Under 7Teague, a new constitutional rule of
criminal procedure does not apply, as a general matter, to convictions that were final
when the rule was announced. Montgomery, 136 S. Ct. at 728. However, Teague
recognized two categories of rules that are not subject to its general retroactivity bar.
Id. First, courts must give retroactive effect to new substantive rules of constitutional
law. Id. Substantive rules include “rules forbidding criminal punishment of certain
primary conduct, as well as rules prohibiting a certain category of punishment for a
class of defendants because of their status or offense.” Jd. (internal quotations
omitted). Second, courts must give retroactive effect to new “watershed rules of
criminal procedure implicating the fundamental fairness and accuracy of the criminal
proceeding.” /Id. (internal quotations omitted).

The primary question the Court addressed in Montgomery was whether it had
jurisdiction to review the question. The Court stated that it did, holding “when a new
substantive rule of constitutional law controls the outcome of a case, the Constitution
requires state collateral review courts to give retroactive effect to that rule.”
Montgomery, 136 S. Ct. at 729. “Teagué's conclusion establishing the retroactivity of
new substantive rules is best understood as resting upon constitutional premises.”

Id “States may not disregard a controlling constitutional command in their own

19
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courts.” Id. at 727 (citing Martin v. Hunter’s Lessess, 1 Wheat. 304, 340-41, 344
(1816)).

The Court concluded that Miller was a new substantive rule; the states,
therefore, had to apply it retroactively on collateral review. Montgomery, 136 S. Ct.
at 732.

On April 18, 2016, the United States Supreme Court decided Welch v. United
States, 136 S. Ct. 1257 (2016). In Welch, the Court addressed the question of whether
Johnson v. United States, which held that the residual clause in the Armed Career
Criminal Act was void for vagueness under the Due Process Clause, applied
retroactively to convictions that had already become final at the time of Johnson.
Welch, 136 S. Ct. at 1260-61, 1264. More specifically, the Court determined whether
Johnson represented a new substantive rule. /d. at 1264-65. The Court defined a

343

substantive rule as one that “alters the range of conduct or the class of persons that
the law punishes.” Id. (quoting Schiro v. Summerlin, 542 U.S. 348, 353 (2004)).
“This includes decisions that narrow the scope of a criminal statute by interpreting
1ts terms, as well as constitutional determinations that place particular conduct or
persons covered by the statute beyond the State’s power to punish.” Id. at 1265
(quoting Schiro, 542 U.S. at 351-52) (emphasis added). Under that framework, the
Court concluded that Johnson was substantive. /d.

The Court then turned to the amicus arguments, which asked the court to
adopt a different framework for the Teague analysis. Welch, 136 S. Ct. at 1265.
Among the arguments that amicusadvanced was that a rule is only substantive when
it limits Congress’s power to act. /d. at 1267.

The Court rejected this argument, pointing out that some of the Court’s
“substantive decisions do not impose such restrictions.” Jd. The “clearest example”

was Bousley v. United States, 523 U.S. 614 (1998). Id. The question in Bousley was
20
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whether Bailey v. United States, 516 U.S. 137 (1995), was retroactive. Id. In Bailey,
the Court had “held as a matter of statutory interpretation that the ‘use’ prong [of 18
U.S.C. § 924(c)(1)] punishes only ‘active employment of the firearm’ and not mere
possession.” Welch, 136 S. Ct. at 1267 (quoting Bailey). The Court in Bousley had
“no difficulty concluding that Bailey was substantive, as it was a decision ‘holding
that a substantive federal criminal statute does not reach certain conduct.” Id.
(quoting Bousley). The Court also cited Schriro, 542 U.S. at 354, using the following
parenthetical as further support: “A decision that modifies the elements of an offense
is normally substantive rather than procedural.” The Court pointed out that Bousley
did not fit under the amicus's Teague framework as Congress amended § 924(c)(1) in
response to Bailey. Welch, 136 S. Ct. at 1267.

Recognizing that Bousley did not fit, amicus argued that Bousley was simply
an exception to the proposed framework because, according to amicus, “Bousley
‘recognized a separate subcategory of substantive rules for decisions that interpret
statutes (but not those, like Johnson, that invalidate statutes).” Welch, 136 S. Ct. at
1267 (quoting Amicus brief). Amicus argued that statutory construction cases are
substantive because they define what Congress always intended the law to mean. /d.

The Court rejected this argument. It stated that statutory interpretation cases
are substantive solely because they meet the criteria for a substantive rule:

Neither Bousley nor any other case from this Court treats
statutory interpretation cases as a special class of decisions
that are substantive because they implement the intent of
Congress. Instead, decisions that interpret a statute are
substantive if and when they meet the normal criteria for
a substantive rule: when they “altefr] the range of conduct
or the class of persons that the law punishes.”

Welch, 136 S. Ct. at 1267 (emphasis added).
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II. ANALYSIS

A. Welch And Montgomery Establish That the Narrowing
Interpretation Of The First-Degree Murder Statute In Byford
Must Be Applied Retroactively in State Court To Convictions
That Were Final At The Time Byford Was Decided

In Montgomery, the United States Supreme Court, for the first time,
constitutionalized the “substantive rule” exception to the Teague retroactivity rules.
The consequence of this step is that state courts are now required to apply the
“substantive rule” exception in the manner in which the United States Supreme
Court applies it. See Montgomery, 136 U.S. at 727 (“States may not disregard a
controlling constitutional command in their own courts.”).

In Welch, the Supreme Court made clear that the “substantive rule” exception
includes “decisions that narrow the scope of a criminal statute by interpreting its
terms.” What is critically important, and new, about Welchis that it explains, for the
very first time, that the only test for determining whether a decision that interprets
the meaning of a statute is substantive, and must apply retroactively to all cases, is
whether the new interpretation meets the criteria for a substantive rule, namely
whether it alters the range of conduct or the class of persons that the law punishes.
Because this aspect of Teague is now a matter of constitutional law, state courts are
required to apply this rule from Welch.

This new rule from Welch has a direct and immediate impact on the retroactive
effect of Byford. In Nika, the Nevada Supreme Court concluded that Byford was
substantive. The court held specifically that Byford represented an interpretation of
a criminal statute that narrowed its meaning. This was correct as Byfords
interpretation of the first-degree murder statute, in which the court stated that a jury
1s required to separately find the element of deliberation, narrowed the range of

individuals who could be convicted of first-degree murder.
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Nevertheless, the court concluded that, because Byford was a change in law,
as opposed to a clarification, it did not need to apply retroactively to convictions that
had already become final, like Major’s. In light of Welch, however, this distinction
between a “change” and “clarification” no longer matters. The only relevant question
is whether the new interpretation represents a new substantive rule. In fact, a
“change in law” fits far more clearly under the 7eague substantive rule framework
than a clarification because it is a “new” rule. The Supreme Court has suggested as
much previously. See Gonzalez v. Croshy, 545 U.S. 524, 536 n.9 (2005) (“A change in
the interpretation of a substantive statute may have consequences for cases that have
already reached final judgment, particularly in the criminal context.” (emphasis
added); citing Bousley v. United States, 523 U.S. 614 (1998); and Fiore).2 Critically,
in Welch, the Supreme Court never used the word “clarification” once when it
analyzed how the statutory interpretation decisions fit under Zeague. Rather, it only
used the term “interpretation” without qualification. The analysis in Welch shows
that the Nevada Supreme Court’s distinction between “change” and “clarification” is
no longer a relevant factor in determining the retroactive effect of a decision that
interprets a criminal statute by narrowing its meaning.

Accordingly, under Welch and Montgomery, petitioner is entitled to the benefit
of having Byford apply retroactively to his case. The Kazalyn instruction defining
premeditation and deliberation, which this Court has already determined was given
in his case, was improper.

It is reasonably likely that the jury applied the challenged instruction in a way
that violates the Constitution. See Middleton v. McNeil, 541 U.S. 433, 437 (2004).

As the Nevada Supreme Court explained in Byford, the Kazalyn instruction blurred

2 In contrast, the United States Supreme Court has never cited Bunkl/eyin any
subsequent case.
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the distinction between first and second degree murder. It reduced premeditation
and deliberation down to intent to kill. The State was relieved of its obligation to
prove essential elements of the crime, including deliberation. In turn, the jury was
not required to find deliberation as defined in Byford. The jury was never required
to find whether there was “coolness and reflection” as required under Byford. Byford,
994 P.2d at 714. The jury was never required to find whether the murder was the
result of a “process of determining upon a course of action to kill as a result of thought,
including weighing the reasons for and against the action and considering the
consequences of the action.” Id.

This error had a prejudicial impact on this case. The evidence against Major
was not so great that it precluded a verdict of second-degree murder. The State’s
theory at trial was that Major stabbed his common-law wife, Tina Dell, to death on
April 16, 1988, in their home and then he dumped the body in the woods. His wife’s
bones were found two years later. However, the State did not provide any evidence
that Major intended to kill Dell or that he weighed his options or considered any
consequence before acting. There was no evidence presented that would disprove the
theory that, if Major did kill Ms. Dell, that the killing arose as an impulsive act borne
out of passion. The State presented little evidence about the events that transpired
directly before Dell’s disappearance. The only testimony the state offered was that a
neighbor heard two people arguing. (3/12/96 Trial Transcript (“I'T”) at 192-94;
3/15/96 TT at 20.) Assuming that this person heard Major arguing with Dell before
the murder, this does not support a finding of deliberation, but compels the opposite
conclusion that the killing was done as a rash act in the middle of a heated argument.
There was no direct or circumstantial evidence presented to support a conclusion that
Major had any plans to harm Dell or that he had made any threats to kill her.
Overall, this evidence was far more consistent with a second-degree murder.

24
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The remaining evidence against Major was weak. There was no forensic
evidence linking Major to Dell’s death. To establish that Major murdered his wife
with premeditation and deliberation, the State relied primarily on an expert, Dr.
Sheila Brooks. She examined the bones and identified possible injuries on the bones.
However, Dr. Brooks’ testimony was confusing and cannot be considered reliable. In
the first instance, it was impossible to ascertain from her testimony when the damage
to the bones occurred, what caused the damage, or if there were any forensic defects
involved. She merely testified that certain defects “might” be a cut and that it “could”
have been perimortem. This non-definitive testimony went on for 60 pages of trial
transcript; however, her testimony routinely changed. (3/12/96 TT at 60-122.) For
example, at one point Dr. Brooks was shown a picture of the 12th thoracic vertebra
and said that she was not sure if there was an injury to it. However, she described
an injury to the 6th thoracic vertebra using the same picture she earlier said was the
12th thoracic vertebra for which she was unsure there was an injury. (Compare
3/12/96 TT at 78-79 with Id. at 89.) She also testified that she originally believed that
a rib was injured, but then acknowledged she became uncertain after speaking to
another expert. (3/12/96 TT at 91-92.)

But even if her testimony is credited and there were multiple stab wounds, this
evidence does not necessarily establish that the attack occurred with deliberation, 7 e.
that there was a dispassionate weighing process and consideration of consequences
before acting. See Chambers v. McDaniel 549 F.3d 1191, 1200-01 (9th Cir. 2008)
(seventeen stab wounds did not preclude a finding of second-degree murder). In fact,
multiple stab wounds is consistent with a second-degree murder committed while in
the throes of a heated argument. /d. at 1201.

Beyond the weaknesses in the evidence as to deliberation, the prosecutor’s
comments in closing exacerbated the harm from the improper instruction. The
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prosecutor emphasized to the jury that premeditation and intention were the only
elements that they needed to find. Deliberation was not mentioned at all. (3/15/96
TT at 10.) And, relying directly on the Kazalyn instruction, the prosecutor argued
that premeditation could be as instantaneous as “successive thoughts of the mind,”
leaving no room for any deliberation. (/d. at 10-11.)

Accordingly, there can be no doubt that the jury applied the instruction in a
unconstitutional manner. This error clearly prejudiced Major.

B. Petitioner Has Good Cause to Raise this Claim in a Second
or Successive Petition

To overcome the procedural bars of NRS 34.726 and NRS 34.810, a petitioner
has the burden to show “good cause” for delay in bringing his claim or for presenting
the same claims again. See Pellegrini v. State, 117 Nev. 860, 887, 34 P.2d 519, 537
(2001). One manner in which a petitioner can establish good cause is to show that
the legal basis for the claim was not reasonably available at the time of the default.
1d. A claim based on newly available legal basis must rest on a previously unavailable
constitutional claim. Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525-26 (2003). A
petitioner has one-year to file a petition from the date that the claim has become
available. Rippo v. State, 132 Nev. Adv. Op. 11, 368 P.3d 729, 739-40 (2016), rev'd on
other grounds, Rippo v. Baker, 2017 WL 855913 (Mar. 6, 2017).

The decisions in Montgomery and Welch provide good cause for overcoming the
procedural bars. Montgomery established a new rule of constitutional law, namely
that the “substantive rule” exception to the Teague rule applies in state courts as a
matter of due process. Furthermore, Welch clarified that this constitutional rule
includes the Supreme Court’s prior statutory interpretation decisions. Moreover,
Welch established that the only requirement for an interpretation of a statute to

apply retroactively under the “substantive rule” exception to Teague is whether the
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interpretation narrowed the class of individuals who could be convicted under the
statute. These rules were not previously available to petitioner. In fact, this Court
previously denied this claim based on reasoning that Montgomery and Welch have
now changed. Finally, petitioner submitted this petition within one year of Welch,
which was decided on April 18, 2016.

Alternatively, petitioner can overcome the procedural bars based upon a
fundamental miscarriage of justice. A fundamental miscarriage of justice occurs
when a court fails to review a constitutional claim of a petitioner who can
demonstrate that he is actually innocent. See Bousley v. United States, 523 U.S. 614,
623 (1998). Actual innocence is shown when “in light of all evidence, it is more likely
than not that no reasonable juror would have convicted him.” Schlup v. Delo, 513
U.S. 298, 327-328 (1995). One way a petitioner can demonstrate actual innocence is
to show in light of subsequent case law that narrows the definition of a crime, he
could not have been convicted of the crime. See Bousley, 523 U.S. at 620, 623-24;
Mitchell v. State, 122 Nev. 1269, 1276-77, 149 P.3d 33, 37-38 (2006).

As discussed before, the Nevada Supreme Court has previously indicated that
Byfordrepresented a narrowing of the definition of first-degree murder. Under Welch
and Montgomery, that decision is substantive. In other words, there is a significant
risk that petitioner stands convicted of an act that the law does not make criminal.
For the reasons discussed before, the facts in this case established that petitioner
only committed a second-degree murder. As such, in light of the entire evidentiary
record in this case, it is more likely than not no reasonable juror would convict him
of first-degree murder.

Law of the case also does not bar this Court from addressing this claim due to
the intervening change in law. Under the law of the case doctrine, “the law or ruling
of a first appeal must be followed in all subsequent proceedings.” Hsu v. County of]
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Clark, 123 Nev. 625, 173 P.3d 724, 728 (2007). However, the Nevada Supreme Court
has recognized that equitable considerations justify a departure from this doctrine.
Id. at 726. That court has noted three exceptions to the doctrine: (1) subsequent
proceedings produce substantially new or different evidence; (2) there has been an
intervening change in controlling law; or (3) the prior decision was clearly erroneous
and would result in manifest injustice if enforced. /d at 729.

Here, Welch and Montgomery represent an intervening change in controlling
law. These cases establish new rules that control the control both the state courts as
well as the outcome here. In fact, this Court previously denied this claim based on
reasoning that Montgomery and Welch have now changed. Thus, law of the case does
not bar consideration of the issue here.

Finally, petitioner can establish actual prejudice for the reasons discussed on
pages 23 to 25. It is reasonably likely that the jury applied the challenged instruction
in a way that violates the Constitution. The State was relieved of its obligation to
prove essential elements of the crime. In turn, the jury was not required to find
deliberation. This error had a prejudicial impact on this case. The evidence against
Major was not so great that it precluded a verdict of second-degree murder. Further,
the prosecutor’s comments in closing exacerbated the harm from the improper
instruction.

111
111
111
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III. PRAYER FOR RELIEF

Based on the grounds presented in this petition, Petitioner, Rickey Todd Major,
respectfully requests that this honorable Court:

1. Issue a writ of habeas cofpus to have Mr. Major brought before the Court
so that he may be discharged from his unconstitutional confinement and sentence;

2. Conduct an evidentiary hearing at which proof may be offered
concerning the allegations in this Petition and any defenses that may be raised by
Respondents and; |

3. Grant such other and further relief as, in the interests of justice, may be
appropriate.

WHEREFORE, petitioner prays that the court grant petitioner relief to

which he may be entitled in this proceeding.

DATED this 4th day of April, 2017.

Respectfully submitted,
RENE L. VALLADARES

li‘ederal Public Defend§/
ey - B

JONATHAN M. KIRSHBAUM
é/ssmtant Federal Public Defender

i
\
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VERIFICATION
Under penalty of perjury, the undersigned declares that he is counsel for the
petitioner named in the foregoing petition and knows the contents thereof; that the
pleading is true of his own knowledge except as to those matters stated on
information and belief and as to such matters he believes them to be true. Petitioner

personally authorized undersigned counsel to commence this action.

DATED this 4th day of April, 2017..

lor)- b

%NAT}&AI(I M. KIRSHBAUM

Assistant Federal Public Defender
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IN THE SUPREME COURT OF THE STATE OF NEVADA

RICKEY TODD MAJOR, No. 45012
Appellant,

va.
WARDEN, ELY STATE PRISON, E.K. F | L E D
MCDANIEL,
Respondent, OCT 19 2006

JANETTE M. BLOOM

ORDER OF AFFIRMANCE CLERK QRgl{PREME COURT
m'%lEEDEL#P CLE&RK -

This is an appeal from an order of the district court

dismissing appellant's post-conviction petition for a writ of habeas
corpus. Fourth Judicial District Court, Elko County; Andrew J.

Puccinelli, Judge.

On April 30, 1996, appellant Rickey Todd Major ("Major") was
convicted, pursuant to a jury verdict, of first-degree murder with the use
of a deadly weapon for the April 1988 murder of his girlfriend, Tina Dell.!
The district court sentenced Major to serve two consecutive terms of life in
the Nevada State Prison without the possibility of parole. This court
dismissed Major's direct appeal from his conviction.? The remittitur

13sued on September 23, 1998.

1A corrected judgment of conviction was entered on June 1, 2005.

*Major v._State, Docket No. 28879 (Order Dismissing Appeal,
September 3, 1998),

App.0166
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On November 3, 1998, Major filed a proper person post-

conviction petition for a writ of habeas corpus in the district court. Major's
unverified "first amended petition for writ of habeas corpus" was
apparently filed on April 10, 2000. Major later obtained counsel to
represent him in the proceedings, and counsel filed supplemental points
and authorities on September 25, 2002. The State opposed the petition.
The district court held a bifurcated evidentiary hearing on December 5,
2003 and January 13, 2004, On December 20, 2004, the district court
dismissed Major's petition. This appeal followed.

Major raises three issues in this appeal. First, Major argues
the district court held him to an erroneous burden of proof. Second, Major
contends the district court erred in ruling that his trial and appellate
counsel, Matthew Stermitz, was not ineffective.? Third, Major argues

Stermitz's cumulative errors deprived him of a fair trial.

3To the extent Major raised them independently of his ineffective
assistance of counsel claims, Major's other claims were barred by the law
of the case or waived. See Pellegrini v State, 117 Nev, 860, 879, 34 P.3d
519, 532 (2001); NRS 34.810(1)(b). Major's claims regarding juror
misconduct, the State's failure to disclose evidence, the State's
participation in defense ex parte motions, insufficient evidence, the
district court's abuse of discretion in sentencing and the district court's
error 1n denying appellant's motion to admit polygraph evidence, refusing
to give proffered jury instructions and failing to canvass appellant on his
right to testify were resolved on their merits in Major v. State, Docket No.
28879 (Order Dismissing Appeal, September 3, 1998). Appellant's claim
that his rights were violated by Stermitz's conflict of interest was also

resolved on its merits in Major v. State, Docket No. 30521 (Order
continued on next page . . .
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The burden of proof

Major argues the district court erred in requiring him to prove
the factual allegations supporting his ineffective assistance of counsel

claims by "strong and convincing proof." In Means v. State, this court

rejected the "strong and convincing proof" burden that was articulated in

Davis v. State® in favor of the more lenient "preponderance of the

evidence" standard. Means applies to Major because the Means holding

related to procedure in post-conviction proceedings, and Major's post-
conviction proceedings were pending when Means was decided.® We

conclude Major failed to prove his allegations under the "preponderance of

... continued

Dismissing Appeal, August 28, 1998). Major's claims regarding the State's
expert witnesa's qualifications and methods, erroneous and/or unfair jury
instructions, prosecutorial misconduct and overreaching, inability to seat
an impartial jury due to pre-trial publicity, inability to testify on his own
behalf due to the pendency of his appeal of a perjury conviction, and
coerced and/or involuntary statements to investigators were waived by
appellant's failure to present them to the trial court and/or raise them in
his direct appeal. Major's claims regarding the propriety of his original
sentence are moot, as Major successfully filed a motion to correct illegal
sentence, and was resentenced. A corrected judgment of conviction was
entered on June 1, 2005.

4120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004).
5107 Nev. 600, 817 P.2d 1169 (1991).

8See, e.g., Richmond v. State, 118 Nev. 924, 929, 59 P.3d 1249, 1252
(2002).
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evidence" standard. Thus, we conclude that even if the district court did
err in applying the "strong and convincing" standard of proof, any error
was harmless.

Counsel's effectiveness

Major argues the district court erred in rejecting his claims
that Stermitz was ineffective, To state a claim of ineffective assistance of
counsel sufficient to invalidate a judgment of conviction, a petitioner must
demonstrate that counsel's performance was deficient in that it fell below
an objective standard of reasonableness, and prejudice such that counsel's
errors were so severe that they rendered the jury's verdict unreliable.”
The court need not address both components of the inquiry if the
petitioner makes an insufficient showing on either one.® The district
court's factual findings regarding ineffective assistance of counsel are
entitled to deference when reviewed on appeal.?

First, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to communicate with Major.
The district court found that Stermitz had the assistance of Major's former

counsel's reports and notes and of Major's statements to and interviews

"Strickland v. Washington, 466 U.S. 668 (1984); Warden v. Lvons,
100 Nev. 430, 683 P.2d 504 (1984).

iStrickland, 466 U.S. at 697.
“Riley v. State, 110 Nev. 638, 647, 878 P.2d 272, 278 (1994).
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with investigators. At the evidentiary hearing, Stermitz testified he met
at least four times in person with Major, who was living in Colerado while
awaiting trial. Stermitz also testified to written communications with
Major. Further, Major failed to specify what additional communication
with Stermitz would have accomplished or how it would have changed the
outcome of his trial. Thus, the district court did not err in rejecting this
claim.

Second, Major claims the district court erred in rejecting his
claim Stermitz was ineffective for failing to file pre-trial motions. The
district court found that Major failed to state any facts to support this
contention. We agree. The record before us reveals that Major failed to
specify which pre-trial motions Stermitz should have filed or how those
motions would have changed the outcome of his case. The district court
did not err.

Third, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to object to testimony
regarding statements Major made to investigators or to seek suppression
of those statements based on Miranda'? violations or on Major's inability
to make voluntary statements while under the influence of cocaine. Major
failed to specify any facts to show that his Miranda rights were violated

during any of the statements and interviews he gave to investigators or

"Miranda v. Arizona, 384 U.S. 436 (19686).
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that his drug use rendered his statements involuntary. The district court
noted that Major initiated most of his contact with investigators, that he
was interviewed in his home in Colorado while his wife was in the next
room, and that he was interviewed 1n Elko with his attorney present.
Major also failed to state any facts to show his cocaine use rendered his
statements involuntary. Further, we note that trial testimony established
Major was using cocaine after Dell's disappearance, that people using
cocaine can experience so-called cocaine paranoia, but that Major denied
experiencing cocaine paranoia during that time. We therefore conclude
the district court did not err in rejecting this claim.

Fourth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to argue for lesser included
offenses or to attempt to explain Major's statements to police based on
Major's cocaine use after Dell's disappearance. At the evidentiary hearing,
Stermitz testified that Major told him he was innocent and that he was
only interested in an acquittal, not conviction of a lesser included offense.
Stermitz further testified that he thought the jury would dishelieve
Major's claim of innocence if Stermitz first argued innocence but then
argued for conviction of a lesser included offense. This was a tactical

decision by Stermitz, and counsel's tactical decisions are "'virtually
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unchallengeable absent extraordinary circumstances.'l! Major failed to
demonstrate extraordinary circumstances or that Stermitz's decision not
to argue for lesser included offenses was unreasonable. In addition,
Investigator Williams testified at trial that he had asked Major if he was
experiencing cocaine parancia and Major said he was not. Thus, the
district court did not err in rejecting this claim.

Fifth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to move for a change of
venue before trial. The district court ruled that this claim lacked merit.
We agree. At the evidentiary hearing, Stermitz testified he did not believe
a motion to change venue would succeed and that no juror during the voir
dire indicated he or she could not be impartial.'? Major failed to
demonstrate that Stermitz's performance was deficient in this respect.
Major also failed to demonstrate that pre-trial publicity rose to the level
from which prejudice would be presumed.!? Although Major claimed

Stermitz failed to properly voir dire the jury pool an pre-trial publicity, he

118ee Doleman v. State, 112 Nev. 843, 848, 921 P.2d 278, 280-81
(1996) (quoting Howard v. State, 106 Nev. 713, 722, 800 P.2d 175, 180
(1990)).

128ee NRS 174.455.

138ee, e.g., Sonner v. State, 112 Nev, 1328, 1336, 930 P.2d 707, 712-
13 (1996) (concluding pre-trial publicity in a high-profile capital murder
case involving the murder of a police officer did not rise to the level of
publicity for which prejudice would be presumed).
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asserted no specific facts to support this claim and did not provide the
transcript of the voir dire. "The burden to make a proper appellate record
rests on appellant."* Major has failed to demonstrate that the district
court erred in rejecting this claim.

Sixth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to effectively examine a
juror regarding whether she had discussed the case outside the
proceedings. The trial court held an in-chambers meeting with the parties
and the juror, where the juror related a comment a coworker had made to
her and said she questioned the coworker's credibility. The juror also said
the statement would have no effect on her ability to serve impartially as a
juror. Stermitz objected to the juror's remaining on the jury, but the
district court allowed her to remain. Major failed to state how further
examination of the juror would have changed the outcome of his trial. The
district court did not err in ruling that Major was not entitled to relief on
this claim.

Seventh, Major claims the district court erred in rejecting the
claim that Stermitz was ineffective for failing to call expert witnesses.
Specifically, Major argued Stermitz should have called forensic
anthropologist Dr. Walt Birkby, psychologist Frank Hadley (Major's
brother), and a DNA expert. The district court found that Stermitz was

148ee Greene v. State, 96 Nev. 555, 558, 612 P.2d 686, 688 (1980).
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not ineffective, as Stermitz testified at the evidentiary hearing that Dr.
Birkby had told Stermitz that his testimony would not be helpful to the
defense. Stermitz further testified that he believed Frank Hadley thought
Major had killed Dell, and that expert DNA testimony would not be useful

because the blood found at the crime acene could not be matched to either
Major or Dell. Stermitz's decisions to call or not call particular witnesses
were tactical, and did not fall below an objective standard of
reasonableness under the circumstances.!’> We note that, contrary to
Major's assertion, Stermitz had the DNA testing report admitted into
evidence, and the jury therefore had the report to consider in its
deliberations. We further note that the substance of Dr. Birkhy's report
that was beneficial to Major came into the record, as Stermitz cross-
examined Dr. Brooks regarding Dr, Birkby's findings and her discussions
with him. Thus, the distriet court did not err in finding that Major was
not entitled to relief in this regard.

Eighth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to call his defense
investigator, James Grady. Major claims Grady would have testified that

he discovered evidence of Major's innocence as well as the existence of two

155ee Doleman, 112 Nev. at 848, 921 P.2d at 280-81 (quoting
Howard, 106 Nev. at 722, 800 P.2d at 180).
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other suspects.!8 Major has failed on appeal to point to anything in the
record that would substantiate this claim or demonstrate that the district
court erred in concluding that he was not entitled to relief on this ground.
In the proceedings below, Major failed to allege or demonstrate what
specific evidence Grady would have testified to discovering, whom Grady
would have identified as a suspect, or how such testimony would have
altered the outcome of Major's trial.'? Much to the contrary, during the
State's cross-examination at the evidentiary hearing, Major acknowledged
that he was not aware of anything specific that Grady had discovered that
would have altered the result of Major's trial. The district court did not
err in rejecting this claim.

Ninth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to voir dire the State's
forensic anthropologist, Dr. Brooks, on her qualifications at the beginning
of her testimony. At the beginning of its direct examination, the State
established that Dr. Brooks had an M.A. and a Ph.D. in physical
anthropology from the University of California, Berkeley, and had been a

In his evidentiary hearing testimony, Major referred to a State's
trial witness who was given a polygraph test and "flunked it." Major
failed to state who this person was or to establish that evidence of this
person's polygraph test results would have been admissible at trial and
would have changed the outcome of the trial. See generally Corbett v.
State, 94 Nev. 643, 584 P.2d 704 (1978).

17See Hargrove, 100 Nev. at 502, 686 P.2d at 222.

App.0175
10




SurREME CoOURT
oF
NEvADA

) 1ata e

practicing forensic anthropologist for twenty years. After Dr. Brooks had
given some testimony, Stermitz questioned her on voir dire as to whether
her expertise allowed her to conclude what caused the injuries visible on
Dell's skeletal remains beyond "something sharp." On cross-examination,
Stermitz established that Dr. Brooks had only done approximately five
investigations into potential sharp force trauma to skeletal remains.

In the post-conviction proceedings below, Major did not
establish that Dr. Brooks was actually ungualified to give expert
testimony in forensic anthropology. Thus, he failed to demonstrate that
further or earlier voir dire would have changed the outcome of his trial.
The district court did not err in rejecting this claim.

Tenth, Major claims the district court erred in rejecting the
claim that Stermitz was ineffective for failing to consult outside experts in
preparing to cross-examine Dr. Brooks. Stermitz testified at. the
evidentiary hearing that he spoke several times with Dr. Birkby. We
conclude the district court did not err in determining that Major failed to
demonstrate that Stermitz's performance was deficient or that further
consultation would have changed the outcome of Major's trial.

Eleventh, Major claims the district court erred in rejecting the
claim that Stermitz was ineffective for failing to challenge the chain of
evidence or to impeach Dr. Brooks on her methods when Dr. Brooks
testified that she had taken the skeletal remains to her home and laid
them out on a sheet on her patio. Major also notes that when Dr. Birkby

received the remains, some of the labels placed on them had detached.

App.0176
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The district court concluded that the chain of evidence was not broken, as

the remains were accompanied by an investigator, the evidence custodian,
at all times. We agree. Major failed to demonstrate that a challenge to
the chain of evidence or impeachment of Dr. Brooks based on her methods
would have changed the outcome of his case. Major's expert at the
evidentiary hearing testified that any trauma to the remains that occurred
on Dr. Brooks' patio would be identifiably post-mortem. Other than the
testimony of Major's expert at the evidentiary hearing, nothing in the
record indicates that Dr. Brooks' methods compromised the integrity of
her scientific findings. The trial jury was capable of assessing Dr. Brooks'
credibility. The district court did not err in rejecting this claim.

Twelfth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to challenge the reasonable
doubt, premeditation and deliberation, and malice instructions. The
district court found that the reasonable doubt instruction conformed to the
language required by NRS 175.211 and that Stermitz was not deficient for
failing to object. The district court also found that the premeditation and

deliberation instructions tracked Kazalyn v. State, which was the proper

instruction at the time of Major's trial.18

18Kazalyn v. State, 108 Nev. 67, 825 P.2d 578 (1992). The so-called
"Kazalyn instruction" was later disapproved of in Byford v. State, 116 Nev.
215, 994 P.2d 700 (2000), but Byford was held not to be retroactive in
Garner v. State, 116 Nev. 770, 789, 6 P.3d 1013, 1025 (2000), overruled on
other grounds by Sharma v. State, 118 Nev. 648, 56 P.3d 868 (2002).
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Although Major has failed to include the jury instructions in
his appendix, his first amended petition purportedly quotes one of the
instructions as stating: "Malice is implied where an involuntary killing
oceurs in the commission of an unlawful act, which, in its consequences,
naturally tends to destroy the life of a human being, or is committed in the
prosecution of a felonious intent." Major contends this instruction
improperly created a presumption of malice in the absence of provocation.
We disagree. This instruction had no relation to the absence of
provocation; rather, the instruction explained the difference between
murder and involuntary manslaughter.!® We therefore conclude the
district court did not err.

Thirteenth, Major claims the district court erred in rejecting
his claim that Stermitz was ineffective for failing to object to testimony by
two witnesses about the existence and contents of at least one photograph
of Dell's body. No such photographs were ever located or admitted into
evidence at trial. James Guisti testified at trial, however, that Major
showed him two photographs of Dell's body. A police investigator also
testified that Major had claimed the man responsible for Dell's death
showed Major a photograph of Dell's body. At the evidentiary hearing,
Stermitz testified he did not believe he had grounds to object and that the
district court would likely find the testimony about the photographs

1¥See 1983 Nev. Stat., ch. 409, § 2, at 1014 (NRS 200.070).
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relevant and not more prejudicial than probative. Further, Stermitz

testified that he did not know where the photographs were and had "no
way to get them." Major also maintained that he never had possession of
the photographs and did not know where they were.

NRS 52.255 provides in part that an original photograph is
not required and "other evidence" of its contents "is admissible, if:"

1. All originals are lost or have been destroyed,
unless the loss or destruction resulted from
the fraudulent act of the proponent;

2, No original can be obtained by any available
judicial process or procedure;

3. At the time when an original was under the
control of the party against whom offered, he
was put on notice, by the pleadings or
otherwise, that the contents would be a
subject of proof at the hearing, and he does
not produce the original at the hearing; or

4, The . .. photograph is not closely related to a
controlling i1ssue.

Major failed to establish by a preponderance of the evidence that either he
or Stermitz could have obtained or preserved the alleged photographs for
admission at trial through any available judicial process or procedure.
Therefore, the district court did not err in rejecting this claim.

Fourteenth, Major argues the district court erred in rejecting
his claim that Stermitz was ineffective for failling to object to
"prosecutorial misconduct and overreaching." Major contended Stermitz

should have objected that the prosecution was engaging in "misconduct

App.0179
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and overreaching” by prosecuting him for the third time for this crime.

Both prior prosecutions were dismissed without prejudice, and the State
was entitled to prosecute Major again. Major failed to demonstrate how
objecting on this ground would have changed the outcome of his trial. The
district court did not err in rejecting this claim.

Fifteenth, Major claimed Stermitz was ineffective for failing to
challenge and object to the manner of the search for Dell's skeletal
remains, to discover what had happened to any additional remains, or to
test a "thread" that Dr. Brooks reported finding attached to one of the
vertebrae that showed a possible cut mark. At the evidentiary hearing,
Stermitz testified he thought the lack of additional remains was good for
Major's case because it limited the number of potential injuries that could
be identified. Stermitz's decision not to risk producing evidence that could
implicate Major was tactical, and counsel's tactical decisions are "'virtually
unchallengeable absent extraordinary circumstances."? Moreover, Major
failed to demonstrate how the failure to assert any objections on these
grounds fell below an objective standard of reasonableness or would have
changed the outcome of the trial. Thus, the district court did not err in
this regard.

Additionally we note that to the extent Major claims his

original counsel, David Lockie, was ineffective for failing to obtain a

208ee Doleman, 112 Nev. at 848, 921 P.2d at 280-81 (quoting
Howard, 106 Nev. at 722, 800 P.2d at 180).
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dismissal with prejudice of the charges or to prevent the release of Dell's
remains to her family, Major failed to show how Lockie's performance
prejudiced him. Major has asserted no facts establishing he was entitled
to dismissal with prejudice, and Dell's remains were examined by at least
Dr. Brocks, Dr. Birbky, and the medical examiner before they were
released. Accordingly, the district court did not err in rejecting this claim.
Sixteenth, Major claims the district court erred in rejecting his
claim that Stermitz was ineffective for failing to request a continuance of
the first sentencing proceeding while the appeal of Major's perjury
conviction was pending.?! This issue is moot. Major was subsequently
resentenced after filing a successful motion to correct illegal sentence.
Seventeenth, Major claims the district court erred in rejecting

his claim that Stermitz was ineffective for failing to cross-examine James

21Major's brief in this appeal argues for the first time that Stermitz
was ineffective for failing to seek a continuance of the trial while the
perjury conviction appeal was pending so that Major could testify on his
own behalf without being impeached by a perjury conviction. Major is
barred from presenting this claim for the first time in this appeal.
Further, as a separate and independent ground for denying relief on this
claim, Major's perjury conviction was not the only factor weighing against
his taking the stand. At the evidentiary hearing, Major and Stermitz both
testified that Major had told Stermitz his previous cross-examination by
the prosecutor in previous cases had "not gone well." Major also had
another felony conviction, with which he could have been impeached.
Major failed to state any grounds upon which Stermitz could have sought
a trial continuance while the perjury conviction was pending.

App.0181
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Guisti. As noted, Guisti testified Major showed him photographs of a body
that looked like Dell's with what appeared to be chest wounds. The record
before us reveals, however, that Stermitz did cross-examine Guisti. Major
has failed to demonstrate what additional questions Stermitz should have
asked Guisti about the photographs or how such questions would have
changed the outcome of the trial. Thus, Major failed to demonstrate any
entitlement to relief in this respect, and the district court did not err in
rejecting this claim.

Eighteenth, Major claims the district court erred in rejecting
his claim that Stermitz was ineffective for failing to cross-examine Gary
Worthen about whether Worthen was a suspect in Dell's killing, had been
questioned by investigators, or had taken a polygraph examination.
Stermitz's cross-examination of Worthen at trial elicited that Worthen had
helped Major conceal potential evidence and clean up the suspected erime
scene and had possession of Dell's ring after her disappearance. Stermitz
argued in closing that Worthen might have killed Dell. Major failed to
demonstrate that further cross-examination of Worthen would have
changed the outcome of the trial. The district court correctly rejected this

claim.

App.0182
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Major also claims the district court erred in rejecting Major's

claim that appellate counsel was ineffective.22 To state a claim of
ineffective assistance of appellate counsel, a petitioner must demonstrate
that counsel's performance was deficient in that it fell below an objective
standard of reasonableness, and resulting prejudice such that the omitted
issue would have a reasonable probability of success on appeal.
Appellate counsel is not required to raise every non-frivolous issue on
appeal.®® This court has held that appellate counsel will be most effective
when every concelvable 1ssue 18 not raised on appeal.2d

Major claims Stermitz should have argued (a) trial counsel's
conflict of interest, (b) Dr. Brooks' gualifications to serve as an expert
witness, (c) reasonable doubt instruction, (d) premeditation and
deliberation and malice jury instructions, (e) prosecutorial misconduct, (f)
change of venue, (g) Miranda violations, and (h) denial of sentencing by
jury. As stated above, we conclude issues (a) —~ (g) did not have a

reasonable likelihood of success on appeal, and (h) was rendered moot by

22Major was originally represented during his direct appeal by
Matthew Stermitz; David Houston substituted in as counsel of record on
January 29, 1997,

MKirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996)
(citing Strickland, 466 U.5. 668).

24 Jones v. Barnes, 463 U.8. 745, 751 (1983).

ZFord v. State, 105 Nev., 850, 853, 784 P.2d 951, 953 (1989).
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Major's successful motion to correct illegal sentence, which led to his
resentencing in 2005. Thus, the district court did not err in concluding
that Major failed to demonstrate that Stermitz's appellate representation
fell below an objective standard of reasonableness or omitted any issues on
appeal that would have had a reasonable probability of success.

Cumulative error

Finally, Major argues that the prejudice from Stermitz's
errors, taken cumulatively, rendered his trial unfair.?®6 Because we
conclude that none of Stermitz's alleged errors at trial were prejudicial, we
disagree.

Having concluded Major's contentions lack merit, we

ORDER the judgment of the district court AFFIRMED.

" 2bua s 3

Douglas '

Bekec )

Becker

Parraguirre

265ee, e.g., Browning v. State, 120 Nev. 347, 372, 91 P.3d 39, 56
(2004).
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Hon. Andrew J. Puccinelli, District Judge
Steve E. Evenson

Attorney General George Chanos/Carson City
Elko County District Attorney

Elko County Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

RICKEY TODD MAJOR, No. 45427
Appellant,
va.
THE STATE OF NEVADA, ' F I L E D
Respondent.
JUL € 5 2006
ORDER OF AFFIRMANCE CRANETTE M. BLOOM

oL SUPRENE COURT
By Ry, St hd

This 18 an appeal from an order of the district court sentencing
appellant Rickey Todd Major to two consecutive terms of life in the
Nevada State Prison without the possibility of parole. Fourth Judicial
District Court, Elko County; Andrew J. Puccinelli, Judge.

On April 30, 1996, the district court convicted Major, pursuant
to a jury verdict, of first-degree murder with the use of a deadly weapon.
The district court sentenced Major to serve two consecutive terms of life in
the Nevada State Prison without the possibility of parole.! This court
dismissed Major's direct appeal from his conviction.? The remittitur
issued on September 23, 1998.

On January 8, 2004, Major filed a motion to modify illegal

sentence in the district court, arguing that he never waived his right to be

1Hon. Jack B. Ames, District Judge, heard the trial of this matter
and determined the original sentence.

Major v. State, Docket No. 28879 (Order Dismissing Appeal,
September 3, 1998).
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sentenced by a jury. The State opposed the motion. The district court
granted Major's motion and set the matter for resentencing by a jury.
Major subsequently waived his right to be resentenced by a jury and
agreed to be resentenced by the district court. The district court held a
new sentencing hearing on December 8, 2004, and continued the hearing
on February 16, 2005. On June 1, 2005, the district court sentenced Major
to serve two consecutive terms of life in the Nevada State Prison without
the possibility of parole. This appeal followed.

"A sentencing judge is allowed wide discretion in imposing a
sentence; absent an abuse of discretion, the district court's determination
will not be disturbed on appeal."3 This court will not interfere with a
sentencing decision so long as the record does not demonstrate prejudice
resulting from consideration in the sentencing proceeding of information
or accusations founded on facts supported only by impalpable or highly
suspect evidence.

First, Major argues the district court improperly imposed the
maximum sentence by relying on the original sentence. We disagree. Our
review of the record on appeal reveals that the district court stated on the
record its intention to conduct a new hearing and not be bound by the
previous sentence. Before determining the sentence, the district court

reviewed the entire trial transcript and the pre-sentence investigation

*Randell v. State, 109 Nev. 5, 8, 846 P.2d 278, 280 (1993).

*Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976).
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report (PSI) that was prepared on February 10, 2005. At the sentencing
hearing, the district court stated it gave "some weight" to a felony
conviction for marijuana cultivation that Major received in Colorado after
the killing, it had no doubt Major had killed the victim and had
premeditated the killing, the killing was "quite violent," and that Major
had waited two weeks to report the vietim missing, had engaged in
deliberate manipulation of the investigation and obstruction of justice
after reporting the victim missing, and had evidently begun planning to
manipulate the investigation and obstruct justice right after the ‘killing.
We therefore conclude that the district court did not rely on the previous
sentence in making its sentencing determination.

Second, Major argues the district court improperly imposed
the maximum sentence by relying on Major's refusal to admit guilt, This
claiam is belied by the record. Major admitted guilt and expressed
remorse at the sentencing hearing, stating "I'm sorry for what I did to
Tina and her family." In light of the district court's express reasons for
imposing the sentence, we conclude that the district court's further
statement that "had you stood up and been a man with regard to what you
had done, I am not certain we would be here,” does not establish the
district court improperly relied on Major's refusal to admit guilt in
imposging sentence. Rather, it merely restates the emphasis the district
court placed on Major's manipulation of the investigation and obstruction

of justice in determining the sentence.

*See Hargrove v. State, 100 Nev. 498, 503, 686 P.2d 222, 225 (1984).

3 | App.0188




Third, Major argues the district court improperly used a 2005

P51 that was based solely on the PSI prepared when Major was convicted
in 1996 and contained no newly ohtained information about Major. We
disagree. Assuming the district court relied on information contained in
Major's initial 1996 PSI, the district court did not err in doing so. When a
defendant is resentenced following invalidation of his or her previous
sentence, a supplemental PSI is not required. The district court was
therefore entitled to rely on any information contained in the initial PSI,
whether it was included in the 2005 PSI or not. Further, at the
resentencing, Major was given an opportunity to note any errors in the
2005 PSI.

Fourth, Major argues the district court abused its discretion in
sentencing Major to consecutive life terms without the possibility of
parole. "[A]n abuse of discretion will be found only when the record
demonatrates 'prejudice resulting from consideration of information or
accusations founded on facts supported only by impalpable or highly
suspect evidence . , . ."'7 Major does not argue the district court relied on
impalpable or highly suspect evidence. Rather, he argues his sentence "is
disproportionate to the crime in a manner that is shocking to the
conscience." We disagree. Major was convicted of killing the victim by

stabbing her multiple times in the neck, torso, and legs. Major's sentence,

*Anderson v. State, 90 Nev, 385, 528 P.2d 1023 (1974).

"Lloyd v. State, 94 Nev. 167, 170, 576 P.2d 740, 742 (1978) (quoting
Silks, 92 Nev. at 94, 545 P.2d at 1161).
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while severe, is within the statutory limits for his crime? is not
disproportionate to his crime, and does not shock the conscience.

Having concluded Major's contentions lack merit, we

ORDER the judgment of the district court AFFIRMED.

\ an ,
Douglas
GQLJKW . ,J.
Becker

Parraguirre

cc:  Hon. Andrew J, Puccinelli, District Judge
Steve E. Evenson
Attorney General George Chanos/Carson City
Elko County District Attorney
Elko County Clerk

8See 1977 Nev. Stat., ch. 598, § 5, at 1627 (NRS 200.030); 1981 Nev.
Stat., ch. 780, § 1, at 2050 (NRS 193.165).
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Case No.:  CR-MS-95-6218 F ' [ -
Dept: No.: 2 A
5 '-!]i:‘!‘ -} ™ 4y -
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO
x R % X ¥
THE STATE OF NEVADA,
Plaintiff,
CORRECTED
VS, DGMENT NVICTION
RICKEY TODD MAJOR,
Defendant,

/

On March 15, 1996, the above-named Defendant, RICKEY TODD MAJOR,
(Social Security Number: 265-27-9470; Date of Birth: December 20, 1956; Place of
Birth: Cannon City, Colorado), was found guilty at trial by a jury of FIRST DEGREE
MURDER WITH THE USE OF A DEADLY WEAPON, A FELONY AS DEFINED
BY NRS 200.010, 200.020, 200.030 and NRS 193.165 , which ctime occurred on or
about the 16" day of April, 1988.

As a result of the foregoing, on April 30, 1996, District Judge Retired, Jack B.
Ames, found the above-named Defendant, RICKEY TODD MAJOR, guilry of the crime
of FIRST DEGREE MURDER WITH THE USE OF A DEADLY WEAPON, A
FELONY AS DEFINED BY NRS 200.010, 200.020, 200.030 and NRS 193.165. The

Defendant was subsequently sentenced to life in the Nevada Swate Prison without the
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possibility of parole. The Defendant was further sentenced to serve a consecutive sentence of
life without the possibility of parole for the usc of a deadly weapon. These sentences were
ordered to be served consccutive to any sentence the Defendant might be serving at thar time.
The Defendant was further ordered, in accordance with the provisions of NRS 176,062, to pay
the Twenty-five Dollar ($25.00) administrative assessment fec.

At the time said Defendant was found guilty and at the time he was sentenced,
he was represented by his attorney Matthew J. Stermiez, Esq.

On May 3, 1996, a Notice of Appeal was filed on behalf of the Dcfendane by
Defense Counsel, Matthew J. Stermitz, Esq. On Scprember 3, 1998, the Supreme Court of
the State of Nevada filed its Order Dismissing Appeal.

On March 20, 1997, a Motion for New Trial was filed on behalf of the
Defendant by defense counsel, David R. Houston, Esq.  The State filed its opposition on
March 26, 1997, and on May 16, 1997, this Court entcred its Order Denying Motion for New
Trial. On May 29, 1997, a Notice of Appeal was filed. On July 28, 1998, the Supreme Court
of the State of Nevada filed its Order Dismissing Appeal.

On November 13, 1998, the Defendant, in proper person, filed a Petition for
Writ of Habcas Corpus (Post-Conviction). Said petition was initially filed in White Pinc
County on November 3, 1998, and was subsequently forwarded to the Fourth Judicial District
Court. However, the original writ was not delivered to the Court for review until several years
later. On April 10, 2000, a First Amended Petition for Writ of Habeas Corpus was filed
however, this writ was not verified. On April 13, 2000, this Court prepared an Order for
Response. On May 25, 2000, an Answer to First Amended Perition for Writ of Habcas
Corpus and Motion to Dismiss Petition was filed. On August 11, 2000, this Court prepared
an Order Dismissing Writ based upon the failure t have the writ verified. On Auguse 18,
2000, the Federal Public Defender’s Office filed a Motion for Reconsideration of Court’s Order
Dismissing Petition for Writ of Habeas Corpus. A Response in Opposition was filed by the

.2
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Statc on August 28, 2000. A Reply was filed on September 1, 2000. On August 18, 2000,
this Court held a relephonic conference with both counsel, after the conference, the Court
prepared an Amended Order Dismissing Writ. The Writ dated April 10, 2000, was again
ordered dismissed and the Court also decline to consider the Motion for Reconsideration. The
Court did order that it would proceed to address the merits of the writ dated November 13,
1998.

The Court subsequently appointed counsel for Mr. Major in October, 2000. In
July, 2001, this Court relieved counsel of this appointment due to counscl’s failure to rake any
action in furtherance of Mr. Major’s representation and the Court appointed new counsel. A
hearing was subsequently sct for December 5, 2003, the Court heard part of the cvidence and
continued the remainder of the hearing to allow the Starc to prepare for wstimony which was
not disclosed by Mr. Major's writ counscl. All clainas raised by Mr. Major which relate to the
failurc to advise of the right to be sentenced by the jury or judge were separated from the writ
and a new sentencing was subscquently granted.  The writ/mation to correct illegal sentence
hearing was concluded on January 13, 2004.

On January 8, 2004, a Motion to Modify Illegal Scnience was filed by defense
counsl, Steve E. Evenson, Esq. On January 22, 2004, a Response to Motion to Modify Tliegal
Sentence was filed on behalf of the State and, on March 17, 2004, a Reply to Opposition to
Modify [legal Sentence filed by the defense. On May 12, 2004, the Court entered its Order
Granting Motion to Modify Illegal Sentence and Order Setting Hearing for Re-Sentencing.
The matter was subsequently set for trial, before a jury, commencing on Wednesday, December
8, 2004, and continuing through Wednesday, December 15, 2004.

On Wednesday, December 8, 2004, the Defendant appearcd before the court for
the Re-sentencing Trial. At that time a Stipulation Waiving Sentencing By the Jury (LE. The
Scparate Penalty Hearing) As to the Conviction of First Degree Murder Returned In The
Above-Entitled Causc On The 15" Day of March, 1996, was filed in open Court and the

193




prospective jurors released. The Court accepted testimony from Michacl Hadley and Richard
Hadley, the Defendant’s half-brothers; Lori Bartec, the Defendant’s half-sister; and, Jesse Dell,
the Defendant’s son. The Court ordered that a supplemental Presentence Report be completed
and continued the re-sentencing hearing to Wednesday, February 16, 2005, at 9:00 o’clock
a.m.
The Defendant appeared before the Court for final sentencing on Wednesday,
February 16, 2005, at 9:00 o'clock a.m. Prescnt and the hearing were Gary D. Woodbury,
Esq., Elko County District Artomcy; Steve E. Evenson, Esq., Defense Counsel; and, the
Defendant. Also present representing the Division of Parole and Probation was Brewt Heard.
As a result of the foregoing, this Court on February 16, 2005, finds the above-
named Defendant guilty of the FIRST DEGREE MURDER WITH THE USE OF A
DEADLY WEAPON, AFELONY ASDEFINED BY NRS 200.010, 200.020, 200.030
and NRS 193.165, for which he was found guilry and hereby sentences said Defendane on
this 16™ day of February, 2005, as follows:
The Defendant is hereby scntenced to serve life in the Nevada Department of
Corrections without the possibility of parole pursuant to NRS 200.010, NRS
200.020, NRS 200.030, and NRS 193.165. Further, the Defendant is Ordered
to serve a consecutive life sentence without the possibility of parole for the Use
of a Deadly Weapon.
IT IS FURTHER ORDERED, in accordance with the provisions of NRS
176.062, that the Defendant shall forthwith pay to the Elko County Clerk, the sum of Twenty-
five Dollars ($25.00), as an administrative assessment fee, and judgment thercfore is hercby
entered against the Defendant.
THEREFORE, the Cletk of the above-entitled Court is hereby directed roenter
this Corrected Judgment of Conviction as part of the record in the above-cntitled matter,
DATED this __E’f_ day of Junc, 2G05.

. POCCINELL1
District Judge / Department 11
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o Pursuant to NRCP 5(b), I certify that T am an employee of Andrew J. Puccinelli
District Judge, Fourth Judicial District Court, Department 11, and that on this | 3 day o
{unc, 2005, 1 served by hand dchvea' by placing a copy of said document in the agency box
ocated in the Elko County Clerk’s Office, a truc copy of the foregoing document to:
Elko County District Attorney
State of Nevada, Division of Parole & Probation

Eiko County Sheriff
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LOANUAL
Srefanic Catipn

CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), L certify that I am an employee of Andrew { Puccinelli
District Judge, Fourth Judicial District Court, Department IL, and that on this 1= day of
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IN THE SUPREME COURT OF THE STATE OF NEVADA

RICKEY TODD MAJCR, No. 28879

FILED

SEP 03 1998

JAEE TS M 13T
CLEAK GiufueriohiE CougT

Appellant,
vs.

THE STATE OF NEVADA,

L A T L W Ny

Respondent.

VEF LZFul f CLERF

ORDER DISMISSING APPEAL

This 1is an appeal from a judgment of conviction
pursuant to a jury trial of one count of first-degree murder.

On April 30, 1%96, appellant Rickey Todd Major
{"Major") was convicted of one count of first-degree murder
with a deadly weapon, The district court sentenced Major to
two consecutive life terms without the possibility of parole.

On May 3, 1996, Major timely appealed to this court,
arguing that eight alleged trial errors warrant reversal of his
conviction, to wit: that the district court erroneocusly (1)
denied two proffered jury instructions; (2) excluded Major's
polygraph test evidence; (3) permitted the State to participate
in his application for expert and investigator. fees; (4) failed
to canvass Major regarding his right to testify; (5) imposed
two consecutive life sentences; and, further, that (&)
insufficient evidence existed to establish the corpus delicti;
{7) jury misconduct occurred; and (8) Major was entitled to be
notified, pre-trial, that a witness claimed to have located the
murder weapon.

Having considered the briefs and the record, we
conclude that all of Major's arguments lack merit. Accordingly,
we dismiss this appeal.

1. Major argues that the district court's denial of
three proffered jury instructions --Proposed Instructions A
through C-- constitutes reversible error. Specifically, Major

contends that he was entitled te (a) an instruction mandating
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that manslaughter was the appropriate verdict if the jury had
reasonable doubt as to whether Major was guilty of murder or
manslaughter, see People v. Alkin, 97 Cal. Rptr. 251 (Ct. App.
1971} (trial court should, sua sponte, give such instruction if
jurors have reasonable doubt whether the offense was
manslaughter or murder in second degree}; (b) an instruction on
the definition of proximate cause, see Pecple v. Bernhardt, 35
Cal. Rptr. 401 (Ct. App. 1963) (failure to instruct on element
of proximate cause where that matter is in issue constitutes
error); and ({(c) an instruction on the defense of voluntary
intoxication, see People v. Graham, 455 P.2d 153 (Cal. 1969)
{in case where accused claimed that he was unconscious at time
of offense, failure to give instruction on diminished capacity
was error).

We conclude that the district court's denial of
Major's three proffered jury instructions does not constitute
reversible error. See Barron v. State, 105 Nev. 767, 7173, 783
P.2d 444, 448 (1989) (where proffered jury instruction
"misstates the law or 1s adequately covered by other
instructions, it need not be given").

First, the district court correctly concluded that
Proposed 1Instruction A with respect to manslaughter was

adequately covered by Instruction 12.} 1d.; see also Ford v.

State, 99 Nev. 209, 660 P.2d 992 (1983) ({a jury instruction is
proper where it merely states the law rather than instructs the

jury to find a presumed fact against the accused). in

Instruction 12 provided:

If you believe from the evidence
beyond a reasonable doubt that the
Defendant is guilty of Murder, and there is
in your minds a reasonable doubt as to
which of the two degrees he is guilty, he
must be convicted of the lower of such
degrees which 1is Murder of the Second
Degree.

Should you find first that the
Defendant did not commit Murder of either
the First or Second degree but believe
beyond a reasonable doubt that he is
responsible for the homicide, you must
determine if that killing was manslaughter,

App.0

197



D) )

addition, the fact that the jury found Major guilty of first-
degree murder renders harmless any error with respect to the
manslaughter instruction. See NRS 178.598 (any error which
does not affect substantial rights shall be deemed harmless).

Second, the district court correctly concluded that
Proposed Instruction B with respect to proximate cause was
adequately covered by Instructien 14.2 See Barron, 105 Nev., at
773, 783 P.2d at 448.

Third, the district court correctly denied Proposed
Instruction C,3 based on Graham, 455 P.2d 153,' because it does
not reflect Nevada law with respect to involuntary
intoxication. We conclude that Instruction 16 adequately

covers MNevada law on the issue. ® See NRS 193.220.

?Instruction 14 provided:

Involuntary manslaughter is the
killing of a human being, without any
intent to do so, in the commission of an
unlawful act which probably might produce
such a consequence in an unlawful manner;
but where the involuntary killing occurs in
the commission of an unlawful act, which,
in 4its consequences, naturally tends to
destroy the life of a human being, or is
committed in the prosecution of a felonious
intent, the offense is murder.

Jproposed Instruction C provided: .

If you find that a defendant, while
unconscious as a result of voluntary
intoxication, killed ancther human being
without intent to kill and without malice
aforethought, the crime is involuntary
manslaughter.

When a person voluntarily induces his
own intoxication to the point of
unconsciousness, he assumes the trisk that
while unconscious he will commit acts
inherentlly [sic] dangerous to human life
or safety. Under such circumstances, the
law implies criminal negligence.

‘We also note that Major's reliance on Graham is misplaced,
as that case has been overruled. See People v. Saille, B20 P.2d
588 (Cal. 1991) (holding that abolition of diminished capacity
defense eliminated need for sua sponte instructions relating
voluntary intoxication to a required mental state).

*Instruction 16 provided:
No act committed by a person while in

the state of voluntary intoxication shall
be deemed less criminal by reason of his

App.0198




) )

Accordingly, Major's first argument fails.

2. Major argues that the district court erred in
excluding evidence of his polygraph test. Specifically, Major
contends that the parties stipulated to the admission of the
polygraph evidence, see Santillanes v. State, 102 Nev. 48, 714
P.2d 184 {1986) (written stipulation of parties is prerequisite
to admissicon of polygraph evidence) or, in the alternative,
polygraph evidence is independently admissible, see United
States v. Crumby, 895 F. Supp. 1354 (D. Ariz. 1995
{exculpatory polygraph evidence admissible 1f defendant
provides notice to government and government has opportunity to
use its own examiner).

We conclude that the district court did not err in
excluding Major's polygraph test evidence., First, a review of
the record suggests that the district court could have
concluded that the parties did not enter inte an enforceable
stipulation providing for the admission of the polygraph
evidence, as is required by Santillanes.

Second, even assuming that a proper stipulation
existed herein, we conclude that polygraph evidence, like other
scientific evidence, is only admissible at the discretion of
the district court. See Corbett v. State, 94 Nev. 643, 584
P.2d 704 (1978); see also United States v. Scheffer, __ U.S.
., 118 s. ct. 1261 (1998) (holding that, given the lack of
scientific consensus concerning admissibility and reliability
of polygraph evidence, per se exclusion of polygraph evidence
offered by an accused to support his credibility deoes not
viclate Sixth Amendment). In this case, the record reveals
that Major falled to establish the qualifications of the
polygraph examiner and the quality of the testing procedures.

We conclude, therefore, that the district court did not abuse

condition, but, whenever the actual
existence of any particular purpose,
motive or intent is a necessary element to
constitute a particular species or degree
of crime, the fact of his intoxication may
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its discretion in refusing to admit the polygraph evidence. See
generally Petrocelli v. State, 101 Nev. 46, 52, 6%2 P.2d 503,
508 (determination of whether to admit evidence is within sound
discretion of district court).

Accordingly, Major's second argument fails.

3. Major argues that the district court committed
reversible errer in allowing the State to participate in his ex
parte application for investigator and expert witness fees. See
NRS 7.135 {(providing for ex parte application for investigative
and expert fees and other services). Specifically, Major
contends that by allowing the State to participate in his ex
parte motion, the district court forced Major to disclose self-
incriminating information in violation of his Fifth Amendment
rights,

We note that Major's Fifth Amendment argument is
devoid of supporting legal authority. Further, because our
review of the record reveals no evidence that Major's Fifth
Amendment rights were violated, or even implicated, in the ex
parte proceeding, this court need not consider the argument.
See Moore v, State, B8 Nev. 74, 75, 493 P.2d 1035, 1035 (1972)
(if appellant presents no authorities in support of alleged
error, this court will not consider the assignment of error
unless the error is so unmistakable that it reveals itself by a
casual inspection of the record).

Accordingly, Major's third argument fails.

4, Major argues that the district court's faillure to
advise him of his right to testify on his own behalf mandates
reversal. See Phillips v. State, 105 Nev. 631, 782 P.2d 381,
(1989).

It is undisputed that Major has a constitutional
right to testify on his own behalf. See U.S. Const. Amends. V,
VI, and XIV; see also Pertgen v. State, 110 Nev. 554, 558, 875

P.2d 361, 363 (1994). However, in Phillips, this court

be taken into consideration in determining
such purpose, motive or intent,.

S . App.0;
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declined to adopt the minority rule of People v. Curtis, 681
P.2d 504 (Colo. 1984), which mandates the reversal of any
conviction if the defendant has not been expressly advised by
the court of his right to testify. Per Phillips, therefore,
reversal is not mandated even if the district court in this
case failed to expressly advise Major of his right to testify.
However, we hasten to add that because the record reveals a
jury instruction providing that "the decision as to whether he
should testify is left to the Defendant," any district court
error with respect to advising Major of his right to testify is
harmless. See NRS 178.5%98 (any error which does not atffect
substantial rights shall be deemed harmless).

Accordingly, Major's fourth argument fails.

5. Major argues that the district court abused its
discretion in sentencing him to two consecutive life sentences
without the possibility of parcle.

As an initial matter, we note that Major's argument
with regard to the allegedly improper sentence is deveoid of
supporting legal authority. See Moore, 88 Nev. at 75, 493 P.2d
at 103S5. However, because our review of the record reveals
that Major's sentence was properly within statutory limits, see
NRS 200.030, and given the district court's well-founded
concern for Major's future dangercusness, we conclude that the
district court did not abuse its discretion at sentencing. See
Castillo v. State, 110 Nev. 535, 544, 874 P.2d 1252, 1260,
{1994) ("If a sentence is within statutory limits, it will not
be considered cruel and unusual punishment unless it is so
dispropertionate to the crime that it shocks the conscience and
offends fundamental notions of human dignity."}.

Accordingly, Major's fifth argument fails.

6. Major argues that insufficient evidence existed
to establish the corpus delicti. See Frutiger v. State, 111
Nev. 1385, 13838, 907 P.2d 158, 161 (1995} (holding that, to

establish the corpus delicti, State must prove "'(l) the fact

_ ~ App.0:

01



b )

4

of death; and (2) the criminal agency of another responsible
for that death'") ({(quoting Azbill v, State, 84 Nev, 345, 350-
51, 440 P.2d 1014, 1017 (1968)). Specifically, while Major
concedes that the victim died, he maintains that there was
insufficient independent evidence to prove criminal agency

beyond a reasonable doubt., See id.; see also Hicks v. Sheriff,

86 Nev., €7, 70, 464 P.2d 462, 464 (1970) (the corpus delicti
"must be established, independent of any confession or
admission by the accused" and death must have resulted from
criminal agency and "not from natural causes, accident or
sulcide™).

We conclude that Major's insufficiency of evidence
argument is without merit. The record indicates that the
State's forensic expert testified about the victim's stab
wounds identified post-mortem. The State's expert also
testified that even if the blunt trauma did not result in the
victim's immediate death, she would have died eventually as a
result of her injuries. Thus, based on ocur review of the
record, we conclude that the jury could have determined beyond
a reasonable doubt that a criminal agency resulted in the
victim's death. See McNair v. State, 108 Nev. 53, 56, 825 P.2d
571, 5713 (1992) (it is jury's function to assess weight of

evidence and determine credibility of witnesses); see generally

Hutchins v. State, 110 Nev, 103, 107-08, 867 P.2d 1136, 1139
{1994) {when sufficiency of evidence is challenged in criminal
appeal, the 1inquiry is whether any rational jury could have
found the essential elements of the crime beyond a reasonable
doubt) .

Accordingly, Major's sixth argument fails.

7. Major argues that the district court's failure to
remove Juror Winder from the jury panel warrants reversal and a
new trial. See NRS 175.401(1) (jurors cannot converse with
anyone on a trial-related subject}. Specifically, Major

contends that Juror Winder was biased because she received
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information from a co-worker, during an evening recess, that
the "co-worker's mother's friend's friend” had 1located the
missing knife allegedly used to kill the victim. See Isbell v.
State, 97 Nev. 222, 626 P.2d 1274 (1981} (any private
communication with jurors in a criminal case is presumptively
prejudicial and burden is on the State to show that the
communication is not prejudicial}.

We conclude that Major's juror misconduct argqument
lacks merit., As an initial matter, the district court held a
hearing outside the presence of the jury, per Isbell, and made
a factual determination that the communicaticn at issue was not
prejudicial. See Remmer v. United States, 347 U.S5. 227 (1954)
(holding that remedy for allegations of juror partiality is
hearing in which defendant can prove actual bias). The
district court's determination is supported by evidence in the
record which suggests that Juror Carroll E. Winder did not
solicit the information, did not engage in conversation with
the co-worker who conveyed the information, and did not think
the co-worker was credible. See Conforte v. State, 77 Nev.
269, 362 pP.2d 274 (1961l) ({determining whether the evidence
presented rebuts a presumption of prejudice 1is a factual
determination, and if supported by substantial evidence, will
not be disturbed). Thus, even if misconduct occurred, it did
not result in prejudice to Major. See Barker v. State, 95 Nev.
309, 594 P.2d 71% {1979} (not every incidence of juror
misconduct requires the granting of a motion for new trial). We
conclude, therefore, that the district court did not abuse its
discretion in refusing to dismiss Juror Winder from the jury
panel.

Accordingly, Major's seventh argument fails.

8. Major argues that the State's failure to disclose
exculpatory evidence, prior to trial, mandates reversal. See
generally Brady v. Maryland, 373 U.S. 83 (1963) (due process is

violated if prosecutor withholds exculpatory evidence); Roberts
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v. State, 110 Nev. 1121, 1127, 881 P.2d 1, 5 (199%94) (same); see
also Orfield v. State, 105 Nev. 107, 108, 771 P.2d 148, 149
{1989) {same}. Specifically, Major contends that the State (1)
improperly concealed that a witness, Mary Jean Brockett,
claimed to have located two knives near the victim's remains,
and (2) improperly withheld the knives from the defense,

We conclude that Major's fallure to disclese
exculpatory evidence argument lacks merit. As an initial
matter, the record reveals conflicting testimony with respect
to whether the State actually knew of Brockett's alleged
discovery and whether the State actually possessed the
allegedly exculpatory evidence. Brockett testified that she
found two knives and gave them to Investigating Officer Stokes.
By contrast, Officer Stokes testified that he had never
received such evidence from Brockett. Given that it is the
jury's function, and not that of this court, to "determine the
credibility of witnesses," we conclude that the jury could have
determined that the State never possessed the knives at issue,
See McNair, 108 Nev. at 56, 825 P.2d at 573.

Even assuming the State possessed, but failed to
produce, this evidence, Major was required to prove its
exculpatory- nature in order to mandate production. See State
v. Havas, 95 Nev. 706, 601 P.2d 1197 (1979). We conclude that
he did not do so at trial and he fails to do so on appeal.

Accordingly, we conclude that Major's eighth argument
fails, Thus, we hereby

ORDER this appeal dismissed.

. C.J.

. J.

s J.

. J.
You
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cc:

Hon. Jack B. Ames, District Judge

Hon. Frankie Sue Del Papa, Attorney General
Hon. Gary D. Woodbury, District Attorney
David Houston

Karen Dredge, Clerk
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Case No. 6218

1

Dept. No. 2 F: g‘; e i}
96 MAY -1 P4 47

ELKOCO MISTRICT COURT

1 ERK
IN THE DISTRICT COURT OF THE FOURTH JUDICTIAL DISTRICT

OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF ELKO

THE STATE OF NEVADA,
Plaintiff,

vs., SUDGMENT OF CONVICTION
(Jury Verdict)

RICKY TODD MAJOR,

Defendant, /

On March 15, 1996, the above-named Defendant, RICKY
TODD MAJOR, (Social Security Number: 265=27-9470; Date of Birth:
December 20, 1956; Place of Birth: cCannon City, Colorado), was
found guilty at trial by Jury of the crime of FIRST DEGREE MURDER
WITH THE USE OF A DEADLY WEAPON, A FELONY AS DEFINED BY NRS
200.010, 200.020, 200.030 and NRS 193.165.

Further, that at the time said Defendant was found
guilty at trial by said Jury and at the time he was sentenced, he
was represented by his attorney Matthew J. Stermitz, Esqg.

As a result of the foregoing, this Court finds the
above-named Defendant guilty of the crime of FIRST DEGREE MURDER
WITH THE USE OF A DEADLY WEAPON, A FELONY AS DEFINED BY NRS
200.010, 200.020, 200.030 and NRS 193.165, for which he was found

gquilty by said Jury and hereby sentences said Defendant on this
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3oth day of April, 1996, as follows:

That the defendant is sentenced to serve life
without the possibility of parole.

The defendant is sentenced to serve a consecutive
sentence of life without the possibility of
parcle for the use of a deadly weapon.

These two sentences are to be served consecutive
to any sentence that the defendant may presently
be serving.

IT IS FURTHER ORDERED, in accordance with the
provisions of NRS 176.062, that the Defendant shall forthwith pay
to the Elko County Clerk, the sum of Twenty Five Dollars
($25.00), as an administrative assessment, and judgment
therefore is hereby entered against the Defendant.

THEREFORE, the Clerk of the above-entitled Court is

hereby directed to enter this Judgment of Conviction as a part of

the record in the above—entltled matter.

DATED this ( day of May, 1998,

» / C() Sy

D?FT ICT JUDGE

Copies to:
1. Elko County District Attorney, 575 Court St., Elko, NV 89801

2. Matthew J. Stermitz, Esg., P. 0. Box 2966, Elko, NV 89801

3. Division of Parole and Probation, 3920 E. Idaho Street, Elko,
NV 89801

4. Elko County Jail, Elko, NV 89801

5. Director Department of Prisons, P. O. Box 5154, Carson City,
NV 85701
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INSTRUCTION NO, O

Premeditation or intent to kill need not be for a day, an hour
or even a minute, for if the jury believes from the evidence that
there was a design, a determination to kill, distinctly formed in
the mind at any moment béfore or at the time of the killing, it was
willful, deliberate and premeditated.

The intention to kill and the act constituting the killing may
be as instantaneous as successive thoughts of the mind. It is only
necessary that the act constituting the killing be preceded by and
be the result of a concurrence of will, deliberation and
premeditation on the part of the accused no matter how rapidly
these acts of the mind succeed each other or how quickly they may

be followed by the acts constituting the murder.
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INSTRUCTION NO. /

To make a killing deliberate as well as premeditated, it is
unnecessary that the intention to kill shall have been entertained
for any considerable length of time. It is enough if there is time
for the mind to think upon or consider the act, and then determine
to do it. If, therefore, the killing is not the instant effect of
impulse - if there is hesitation or doubt to be overcome, a choice
made as result of thought, however short the struggle between the
intention and the act - it is sufficient to characterize the crime
as deliberate and premeditated murder. In other words, one may be
guilty of murder in the first degree although the intent to commit

such a homicide is formed at the very moment the fatal act is

committed.
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