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United States v. Sierra (Carlos Lopez)

Anited States Court of Appeals
for the Second Circuit

AUGUST TERM 2018
Nos. 15-2220(L), 15-2247(CON), 15-2257(CON)

UNITED STATES OF AMERICA,
Appellee,

V.

LEONIDES SIERRA, AKA SEALED DEFENDANT 1, AKA JUNITO, AKA JUNIOR, ET AL.,
Defendants

CARLOS LOPEZ, AKA SEALED DEFENDANT 15, AKA CARLITO, LUIS BELTRAN, AKA
SEALED DEFENDANT 26, AKA GUALEY, FELIX LOPEZ-CABRERA, AKA SEALED
DEFENDANT 14, AKA SUZTANCIA,
Defendants-Appellants.

ARGUED: MAY 6,2019
DECIDED: AUGUST 1, 2019

Before: NEWMAN, JACOBS, DRONEY, Circuit Judges.

Carlos Lopez, Luis Beltran, and Felix Lopez-Cabrera appeal from a
judgment of the United States District Court for the Southern District of New
York sentencing them, inter alia, to mandatory minimum terms of life
imprisonment applicable to convictions for murder in aid of racketeering. On
appeal, the defendants argue that because they were between 18 and 22 years old
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when the murders were committed, a mandatory life sentence is cruel and
unusual in violation of the Eighth Amendment. Lopez additionally argues that
his mandatory life sentence is cruel and unusual because he did not kill, attempt
to kill, or intend to kill the victims of his crimes.

Affirmed.

MATTHEW LAROCHE, Assistant United States
Attorney (Micah W.]J. Smith, Margaret Garnett,
Assistant United States Attorneys, on the brief), United
States Attorney’s Office for the Southern District of
New York, New York, NY, for Appellee.

SUSAN GAIL KELLMAN, Law Offices of Susan G.
Kellman, Brooklyn, NY (Ezra Spilke, Law Offices of
Ezra Spilke PLLC, Brooklyn, NY, on the brief), for
Appellant Carlos Lopez.

DANIEL S. NOOTER (Lee Ginsberg, on the brief),
Freeman, Nooter & Ginsberg, New York, NY, for
Appellant Luis Beltran.”

JESSE M. SIEGEL, Law Office of Jesse M. Siegel, New
York, NY (Irving Cohen, Law Office of Irving Cohen,
New York, NY, on the brief), for Appellant Felix
Lopez-Cabrera.

* In addition to the brief prepared by his counsel, appellant Beltran also
submitted a pro se brief.
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DENNIS JACOBS, Circuit Judge:

Carlos Lopez, Luis Beltran, and Felix Lopez-Cabrera (the “defendants”)
appeal from a judgment of the United States District Court for the Southern
District of New York (Engelmayer, ].) sentencing them, inter alia, to mandatory
minimum terms of life imprisonment applicable to convictions for murder in aid
of racketeering. On appeal, the defendants argue that because they were
between 18 and 22 years old when the murders were committed, a mandatory life
sentence is cruel and unusual in violation of the Eighth Amendment. Lopez
additionally argues that his mandatory life sentence is cruel and unusual because
he did not kill, attempt to kill, or intend to kill the victims of his crimes. The
defendants’ remaining arguments are adjudicated in a summary order filed
today.

For the reasons explained below, the judgment of the district court is
affirmed.

BACKGROUND

The February 2013 indictment charged Lopez, Beltran, Lopez-Cabrera, and
36 co-defendants with dozens of counts arising out of their membership in the
Bronx Trinitarios Gang, a racketeering enterprise engaged in drug trafficking and
violent crime. The jury convicted the defendants of charges including (as
relevant to this opinion) substantive and conspiracy counts of murder in aid of
racketeering in violation of 18 U.5.C. § 1959.

Beltran and Lopez-Cabrera were convicted of substantive and conspiracy
counts of murder of Raymond Casul in aid of racketeering. Trial evidence
established that in March 2009 Lopez-Cabrera drove Beltran to an intersection in
the Bronx where Beltran shot and killed Casul in retaliation for an earlier
altercation between Casul and members of the Trinitarios. Lopez-Cabrera
attempted to cover up the murder by, inter alia, hiding the murder weapon.

Lopez-Cabrera was convicted of murder of David Avila-Gomez in aid of
racketeering. Trial evidence established that in September 2009 Lopez-Cabrera

3
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led four fellow members of the Trinitarios in an attempt to rob Avila-Gomez of
his cell phone while he was sitting on the steps of his home. When
Avila-Gomez resisted, he was shot and killed by one of the Trinitarios.

Lopez and Lopez-Cabrera were convicted of conspiracy and substantive
counts of murder of Raffy Tavares and Irving Cruz in aid of racketeering. Trial
evidence established that in May 2010 Lopez and Lopez-Cabrera encountered
Tavares and Cruz during a standoff between members of the Trinitarios and
individuals believed to be members of a rival chapter of the Trinitarios. Lopez
and Lopez-Cabrera chased Tavares and Cruz while Lopez-Cabrera fired shots
that struck and killed Tavares and Cruz.

Finally, Lopez was convicted of conspiracy and substantive counts of
murder of Freddy Polanco in aid of racketeering. The evidence established that
in November 2010 Lopez agreed to retaliate against Polanco after he disrespected
members of the Trinitarios, and that when Lopez and fellow Trinitarios came
upon Polanco in the lobby of a building, one of the Trinitarios shot and killed
him.

Prior to sentencing, the defendants submitted a joint motion arguing that it
would be cruel and unusual in violation of the Eighth Amendment to impose
mandatory minimum life sentences for the convictions for murder in aid of
racketeering. The district court denied the motion, and imposed sentences that
for each defendant included at least one mandatory minimum term of life
imprisonment applicable to convictions for murder in aid of racketeering under

18 U.S.C. § 1959(a)(1).
DISCUSSION
A.  Age-Based Arguments
Each defendant was between 18 and 22 years old at the times of the
murders in aid of racketeering of which they were convicted. They argue on
appeal that the mandatory minimum life sentences imposed for those

convictions violate the Eighth Amendment, relying principally on Miller v.

4
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Alabama, 567 U.S. 460 (2012).

Miller held “that mandatory life without parole for those under the age of
18 at the time of their crimes violates the Eighth Amendment’s prohibition on
‘cruel and unusual punishments,”” id. at 465, because “a judge or jury must have
the opportunity to consider mitigating circumstances before imposing the
harshest possible penalty for juveniles,” id. at 489.! The defendants argue that
Miller’s holding should be extended to apply to them, because scientific research
purportedly shows that the biological factors that reduce children’s “moral
culpability” likewise affect individuals through their early 20s.

The Supreme Court has acknowledged that “[d]rawing the line at 18 years
of age is subject, of course, to the objections always raised against categorical
rules,” such as that “[t]he qualities that distinguish juveniles from adults do not
disappear when an individual turns 18,” and that “[b]y the same token, some
under 18 have already attained a level of maturity some adults will never reach.”
Roper v. Simmons, 543 U.S. 551, 574 (2005). Nevertheless, “a line must be
drawn,” and the Supreme Court has repeatedly chosen in the Eighth
Amendment context to draw that line at the age of 18, which “is the point where
society draws the line for many purposes between childhood and adulthood.”
Id.; see also Graham v. Florida, 560 U.S. 48, 74-75 (2010); United States v.
Reingold, 731 F.3d 204, 215 (2d Cir. 2013) (under Miller, courts may not
“substitute the defendant’s relative immaturity for the actual age of minority”).
Since the Supreme Court has chosen to draw the constitutional line at the age of
18 for mandatory minimum life sentences, Miller, 567 U.S. at 465, the defendants’
age-based Eighth Amendment challenges to their sentences must fail.

B. Lopez’s Lesser Role Argument

The convictions for which Lopez was sentenced to a mandatory minimum
life sentence were premised on Pinkerton liability. See Pinkerton v. United

! The life sentences in Miller were not subject to parole. See Miller, 567 U.S. at
466, 469. The defendants’ federal life sentences were also not subject to parole,
which was abolished by the Sentencing Reform Act of 1984, § 218(a)(5).

5
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States, 328 U.S. 640 (1946). Lopez argues that the sentence violates the Eighth
Amendment because he did not commit the murders directly. In support, he
relies on Enmund v. Florida, which held that the Eighth Amendment
categorically forbids “imposition of the death penalty on one . .. who aids and
abets a felony in the course of which a murder is committed by others but who
does not himself kill, attempt to kill, or intend that a killing take place.” 458
U.S. 782, 797 (1982).

In challenging his mandatory minimum life sentence for murder imposed
on a Pinkerton theory, Lopez is combining two distinct arguments. One
argument, which is not based on Enmund, is that the sentence is unconstitutional
because it is mandatory. His point is that a sentence of such severity imposed
for Pinkerton liability is unconstitutional when it is made mandatory. His

second argument, which is based on Enmund, is that a sentence as severe as his
is unconstitutional when imposed for accessory liability.

For different reasons, both arguments are foreclosed by Harmelin v.
Michigan, 501 U.S. 957 (1991). To the extent that Lopez is challenging the
mandatory nature of his sentence, Harmelin provides a complete answer: “There
can be no serious contention . . . that a sentence which is not otherwise cruel and
unusual becomes so simply because it is ‘mandatory.”” Id. at 995; see also
Miller, 567 U.S. at 480-81. To the extent that Lopez seeks extension of Enmund
to his non-capital life sentence, Harmelin also provides a complete answer when
it says that “death is different,” and that the Court’s death penalty jurisprudence
“will not [be] extend[ed] . .. further.” 501 U.S. at 994.

But Lopez’s second argument is by no means frivolous. Harmelin was
premised on the fact that, as of 1991, the “cases creating and clarifying the
‘individualized capital sentencing doctrine’ . . . repeatedly suggested that there is
no comparable requirement outside the capital context, because of the qualitative
difference between death and all other penalties.” Id. at 995. We recognize that
recent cases have arguably “jettison[ed] Harmelin's clear distinction between
capital and noncapital cases,” Miller, 567 U.S. at 508 (Thomas, ]., dissenting): the
Court has concluded that life-without-parole sentences “share some
characteristics with death sentences that are shared by no other sentences,”

6
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Miller, 567 U.S. at 474 (quoting Graham, 560 U.S. at 69); and Graham’s holding
treated “juvenile life sentences as analogous to capital punishment,” Miller, 567
U.S. at 475 (quoting Graham, 560 U.S. at 89 (Roberts, Ch.]., concurring)).

Moreover, Miller’s reliance on cases that categorically bar certain
punishments for juveniles on the basis of juveniles’ lesser culpability? could, by
extension and analogy, support an individual sentencing requirement for adults
who are convicted of murder, who face life without parole, but who did not kill,
attempt to kill, or intend to kill. Enmund held (in the death penalty context) that
such defendants” “culpability is plainly different from that of [defendants] who
killed.” 458 U.S. at798. Miller’s concern that juvenile mandatory life sentences
“neglect[] the circumstances of the homicide offense, including the extent of [the
defendant’s] participation in the conduct,” Miller, 567 U.S. at 477, might likewise
bear upon sentencing for the class of defendants deemed less culpable under

Enmund.

Nevertheless, despite the doubts expressed by the dissenting justices, the
Miller majority expressly stated that it was not overruling Harmelin. Id. at 482.
Lopez’s argument is therefore foreclosed by Supreme Court precedent.?

CONCLUSION

For the foregoing reasons, and for the reasons stated in the accompanying
summary order filed today, we hereby AFFIRM the judgment of the district
court.

2 The Court relied on Roper, 543 U.S. 551 (capital punishment for juveniles
violates Fighth Amendment), and Graham, 560 U.S. 48 (life without parole for
juveniles who commit non-homicide offenses violates Eighth Amendment).
Miller, 567 U.S. at 477.

3 Accordingly, we need not address the government’s argument that the jury
verdict necessarily included a finding that Lopez intended that the murders be
done.
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UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
7t day of November, two thousand nineteen.

United States of America,

ORDER

Docket Nos: 15-2220, 15-2247,
V. 15-2257

Appellee,

Carlos Lopez, AKA Sealed Defendant 15, AKA Carlito,
Luis Beltran, AKA Sealed Defendant 26, AKA Gualey,
Felix Lopez-Cabrera, AKA Sealed Defendant 14, AKA
Suztancia,

Defendants — Appellants,

Leonides Sierra, et al.,

Defendants.

Appellant, Felix Lopez-Cabrera, has filed a petition for rehearing en banc. The active
members of the Court have considered the request for rehearing en banc.

IT IS HEREBY ORDERED that the petition is denied.

FOR THE COURT:
Catherine O'Hagan Wolfe, Clerk
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UNITED STATES DISTRICT COURT

Southern District of New York

USM Number: 66083-54

Irving Cohen and Carl J. Herman, Esgs.
Defendant’s Attorney

UNITED STATES OF AMERICA ; JUDGMENT IN A CRIMINAL CASE
v. )
FELIX LOPEZ-CABRERA, alk/a "Suztancia," a/k/a "Felix ) Case Number: 1:S511 Cr 01032-014(PAE)
Amaury Lopez" ) C '
)
)
)

THE DEFENDANT:
O pleaded guilty to count(s)

[ pleaded nolo contendere to count(s)
which was accepted by the court.

dwas found guilty on count(s) 1,2,5,6,7,10, 11,12, 17, 21, 32, 35, 36, 37, 38, 43, and 51
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Nature of Offense Offense Ended Count

e

The defendant is sentenced as provided in pages 2 through 8 of this judgment. The sentence is imposed pursuant to
the Sentencing Reform Act of 1984.

[0 The defendant has been found not guilty on count(s)

MCount(s) in all underlying indictments O is M are dismissed on the motion of the United States.

_ Itis ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid.” If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

7/8/2015

Date of Imposition of Judgment

FMA.&\W\AW

Signature of Judge Y M

USDC SDNY
DOCUMENT

ELFC i RONICALLY FILED
DOC =

1 —e
DATEFILED: 7 /)0 [/5

PAUL A. ENGELMAYER, U.S. DISTRICT JUDGE
Name and Title of Judge

Tl

Date
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DEFENDANT: FELIX LOPEZ-CABRERA, a/k/a "Suztancia," a/k/a’
CASE NUMBER: 1: 85 11 Cr. 01032-014(PAE)

ADDITIONAL COUNTS OF CONVICTION

Title & Section Nature of Offense ‘ Offense Ended Count

and (c)(1)CXi) A tra-ffic‘king crime
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DEFENDANT: FELIX LOPEZ-CABRERA, a/k/a "Suztancia," a/k/a’
CASE NUMBER: 1:S85 11 Cr. 01032-014(PAE)

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of:

Life imprisonment on counts 1, 2, 6, 7, 11, 12, and 35-38; a term of 240 months on counts 17 and 21; a term of 120 months
on counts 5 and 10; and a term of 480 months on count 32, all of those terms to run concurrently. A term of 120 months on

count 43, to run concurrently to life imprisonment; and a term of 300 months on count 51, to run consecutively to both the
term of life imprisonment and term of imprisonment on count 43.

ﬁ The court makes the following recommendations to the Bureau of Prisons:
The Court recommends to the Bureau of Prisons that in assigning the defendant to a facility, it be acutely mindful of the

defendant's history of retaliatory violence.

d The defendant is remanded to the custody of the United States Marshal.

[ The defendant shall surrender to the United States Marshal for this district:

O at 0O am. 0O pm. on
O as notified by the United States Marshal.

[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

3 before 2 p.m. on

[J as notified by the United States Marshal.

0 asnotified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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DEFENDANT: FELIX LOPEZ-CABRERA, a/k/a "Suztancia," a/k/a
CASE NUMBER: 1:85 11 Cr. 01032-014(PAE)

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of :

Five (5) years on counts 1,2,6-7,11-12,35-38,43 and 51; four(4) years on count 32, and three(3) years on counts 5,10,17
and 21, the terms to run concurrently. (continued on next page 5)

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release from the
custody of the Bureau of Prisons.

The defendant shall not commit another federal, state or local crime.

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests
thereafter, as determined by the court.

[ The above drug testing condition is suspended, based on the court’s determination that the defendant poses a low risk of
future substance abuse. (Check, ifapplicable.)

The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Check, if applicable.)

The defendant shall cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable.)

O & &

The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, et seq.)
as directed by the probation officer, the Bureau of Prisons, or any state seX offender registration agency in which he or she resides,
works, is a student, or was convicted of a qualifying offense. (Check, if applicable.)

[0 The defendant shall participate in an approved program for domestic violence. (Check, if applicable.)

If this judgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the
Schedule of Payments sheet of this judgment.

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions
on the attached page.

STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not leave the judicial district without the permission of the court or probation officer;

2) the defendant shall report to the probation officer in a manner and frequency directed by the court or probation officer;

3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer;
4) the defendant shall support his or her dependents and meet other family responsibilities;

5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other
acceptable reasons;

6) the defendant shall notify the probation officer at least ten days prior to any change in residence or employment;

7) the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any
controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician;

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;

9) the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted of a
felony, unless granted permission to do so by the probation officer;

10) the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation of any
contraband observed in plain view of the probation officer;

11) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement officer;
12)  the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the
permission of the court; and

13) asdirected by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s criminal
record or personal history or characteristics and shall permit the probation officer to make such notifications and to confirm the
defendant’s compliance with such notification requirement.
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DEFENDANT: FELIX LOPEZ-CABRERA, a/k/a "Suztancia," afk/a
CASE NUMBER: 1:85 11 Cr. 01032-014(PAE)

ADDITIONAL SUPERVISED RELEASE TERMS

(continued from page 4)

This term is ordered to cover the event in which the defendant, notwithstanding his life sentences, is released and is not
deported.
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DEFENDANT: FELIX LOPEZ-CABRERA, a/k/a "Suztancia," a’k/a
CASE NUMBER: 1: 85 11 Cr. 01032-014(PAE)

SPECIAL CONDITIONS OF SUPERVISION

1. The defendant shall participate in an outpatient substance abuse treatment program under a co-payment plan, which
may include testing at the direction and discretion of the probation officer.

2. The defendant shall not associate or interact in any way, including through social media websites, with any gang
members or associates, particularly members and associates of any Trinitarios gang, and particularly, the Bronx Trinitarios
gang, or frequent neighborhoods (or "turf*) known to be controlled by the Trinitarios gang, without the permission of the
Probation office.

3. The defendant shall submit his person, residence, place of business, vehicle, or any other premises under his control to
a search on the basis that the probation officer has reasonable belief that contraband or evidence of a violation of the
conditions of the release may be found. The search must be conducted at a reasonable time and in reasonable manner.
Failure to submit to a search may be grounds for revocation. The defendant shall inform any other residents that the
premises may be subject to search pursuant to this condition.

4. The defendant shall obey the immigration laws and comply with the directives of immigration authorities.

5. The defendant is to report to the nearest Probation Office within 72 hours of release from custody.
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DEFENDANT: FELIX LOPEZ-CABRERA, a/k/a "Suztancia," a/k/a'
CASE NUMBER: 1: S5 11 Cr. 01032-014(PAE)

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment Fine Restitution
TOTALS $ 1,700.00 $ 0.00 $ 0.00
[0 The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (410 245C) will be entered

after such determination.

[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately LFro ortioned payment, unless specified otherwise in

the priority order or percentage payment column below. However, pursuant to 18°U.S.C. § 3664(i), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss* Restitution Ordered Priority or Percentage

TOTALS $ 0.00 $ 0.00

Restitution amount ordered pursuant to plea agreement §

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[0 the interest requirement is waived forthe [J fine [J restitution.

[0 the interest requirement for the O fine [O restitution is modified as follows:

* Findings for the total amount of losses are re%uired under Chapters 109A, 110, 110A, and 113 A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996.
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DEFENDANT: FELIX LOPEZ-CABRERA, a/k/a "Suztancia,” a/k/a
CASE NUMBER: 1: S5 11 Cr. 01032-014(PAE)

SCHEDULE OF PAYMENTS
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A 1 Lumpsum paymentof$ _1,700.00 due immediately, balance due
O not later than ,or

O in accordance O ¢, O D O E,or [OFbelow;or

B [] Payment to begin inmediately (may be combined with  []C, [OD,or [JF below); or

C [ Payment inequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

D [J Payment in equal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), t0 commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [0 Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F [ Special instructions regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise, if thisjudghment imposes imprisonment, Ea%ment of criminal monetary penalties is due dun'p%
imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate Financia
Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

[ Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payee, if appropriate.

[0 The defendant shall pay the cost of prosecution.
[1 The defendant shall pay the following court cost(s):

[0 The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1? assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs.
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o KeyCite Yellow Flag - Negative Treatment
Disagreed With by People v. Sanchez, N.Y.Sup., April 16, 2019

2018 WL 1541898
Only the Westlaw citation is currently available.
United States District Court, D. Connecticut.

Luis Noel CRUZ, Petitioner,
V.
UNITED STATES of America, Respondent.

CIVIL ACTION NO. 11-CV-787 (JCH)

I
Signed 03/29/2018

Attorneys and Law Firms

Harold H. Chen, Richard J. Schechter, Robert M.
Appleton, Theodore B. Heinrich, U.S. Attorney's Office,
Bridgeport, CT, Jeffrey A. Meyer, Sandra Slack Glover,
Shawn J. Chen, U.S. Attorney's Office, New Haven, CT,
Jonathan Biran, US Attorney's Office, Baltimore, MD,
for Respondent.

RULING RE: SUCCESSIVE PETITION TO
VACATE, SET ASIDE, OR CORRECT SENTENCE

Janet C. Hall, United States District Judge
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L. INTRODUCTION

The Second Circuit authorized the petitioner, Luis Noel
Cruz, to file a successive habeas petition pursuant to
section 2255 of title 28 of the United States Code on
July 22, 2013. See Mandate of the USCA (Doc. No. 23).
On August 19, 2014, Cruz filed the Successive Petition
to Vacate, Set Aside, or Correct Sentence currently

pending before the court. See Successive Petition to
Vacate, Set Aside, or Correct Sentence (“Pet. to Vacate™)
(Doc. No. 37). In it, Cruz argues, inter alia, that his
sentence of mandatory life imprisonment without the
possibility of parole violates the Eighth Amendment
of the United States Constitution, relying on the rule

announced in | Miller v. Alabama, 567 U.S. 460
(2012). See id. at 10-22. The respondent, the United
States (“the Government”), opposes Cruz’s Petition. See
Government’s Response to Pet. to Vacate (“Resp. to
Pet.”) (Doc. No. 64).

For the reasons set forth below, Cruz’s Petition is
GRANTED.

II. FACTUAL BACKGROUND

Luis Noel Cruz was born on December 25, 1975. See
Transcript of Evidentiary Hearing (“Cruz Tr.”) (Doc. No.
114) at 77. Beginning on or about November 1991, when
Cruz was 15 years old, he joined the Latin Kings, a violent
gang with branches of operations in Connecticut. See Pet.
to Vacate, Ex. 1, Indictment (Doc. No. 37-1) atq 14. Cruz
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testified at an evidentiary hearing before this court that
he never held a position of leadership in the gang and
that members were expected to obey the orders, called
“missions,” of the leaders. See Cruz Tr. at 14-15, 19. He
testified that a mission could include anything, including
murder, and that disobedience would result in the same
mission being carried out on the person who disobeyed.
See id. at 14, 19. Cruz further testified that he attempted
to renounce his membership in the Latin Kings prior
to the occurrence of the murders for which he is now
serving concurrent life sentences. See id. at 16-17. While
he believed at the time that he had successfully left the
gang, he later learned that the leaders of the Latin Kings
had viewed his attempt to resign as an act of disrespect and
that his status in the gang was uncertain. See id. at 17, 19.

Cruz turned 18 on December 25, 1993. On May 14, 1994,
when Cruz was 18 years and 20 weeks old, Cruz and
another member of the Latin Kings, Alexis Antuna, were
given a mission by gang leader Richard Morales. See

&
U

" United States v. Diaz, 176 F.3d 52, 84 (2d Cir. 1999).
The mission was to kill Arosmo “Rara” Diaz. See id.
Carrying out that mission, Cruz and Antuna shot and
killed Diaz and his friend, Tyler White, who happened
to be with Diaz at the time. See id. Cruz testified at
the hearing before this court that he now admits to
committing both murders. See Cruz Tr. at 27. He further
testified that Antuna informed him at the time that the
leaders of the Latin Kings were debating what would
happen to him as a result of his attempt to leave the gang.
See id. at 19. According to his testimony, Cruz believed
that, if he did not carry out the mission, he himself would
be killed. See id.

*2 In December 1994, a grand jury indicted Cruz for,
inter alia, three Violent Crimes in Aid of Racketeering

(“VCAR™), in violation of - section 1959(a) of title 18
of the United States Code. See Indictment at 9 75-
81; United States v. Millet, No. 94-CR-112, Superseding
Indictment (Doc. No. 625) at Y 74-79. The three VCAR
crimes were the conspiracy to murder Diaz (Count 24),
the murder of Diaz (Count 25), and the murder of
White (Count 26). See id. Cruz and a number of his co-
defendants went to trial and, on September 29, 1995,
a jury convicted Cruz on all three VCAR counts, in
addition to violation of the Racketeer Influenced and

Corrupt Organizations Act (“RICO”), . 18 US.C. §
1962(c), conspiracy to violate RICO, and conspiracy to
commit a drug offense. See Millet, Verdict Form (Doc.
No. 945); Millet, Judgment (Doc. No. 1072) at 1. On
January 30, 1996, Cruz was sentenced to, inter alia, four
concurrent terms of mandatory life without parole for
the two VCAR murders, the RICO violation, and the
conspiracy to violate RICO. See Judgment at 2.

Cruz is now 42 years old. He testified at the hearing
before this court that, during his incarceration, he
renounced the Latin Kings and has been a model inmate,
teaching programs to other inmates and receiving only one
disciplinary ticket during his 24 years of incarceration. See
Cruz Tr. at 23, 70. His testimony is supported by letters
from the staff at the Bureau of Prisons. See Pet. to Vacate,
Ex. 2, 3.

III. PROCEDURAL BACKGROUND
On May 4, 1999, the Second Circuit affirmed Cruz’s

conviction on appeal. See | Diaz. 176 F.3d at 73. Cruz
subsequently filed four habeas petitions under section
2255 of title 28 of the United States Code, from 2001
to 2013, each of which was denied. See Resp. to Pet.
at 4-6. On July 22, 2013, the Second Circuit granted
Cruz’s request to file a successive petition under section
2255(h)(2) to raise a claim under Miller. See Mandate of
USCA. The Second Circuit determined that Cruz made
a prima facie showing that he satisfied the requirements
of section 2255(h) and directed this court to address
“whether the United States Supreme Court’s decision in

Miller announced a new rule of law made retroactive to
cases on collateral review.” Id. at 1.

Cruz filed his Petition on August 18, 2014. See Pet. to

Vacate. In it, he raised two arguments. L First, Cruz
argued that he was 15 years old when he first joined
the Latin Kings and, because membership in a RICO
enterprise is an element of his VCAR conviction, he was a
juvenile at the time that he committed the element of the
crime that triggers mandatory life imprisonment, thereby
making his sentence unconstitutional under Miller. See
id. at 4-9. Second, he argued that Miller’s prohibition of
mandatory life imprisonment for adolescents should also
be applied to those who were 18 at the time of their crimes
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because scientific research and national consensus indicate
that 18-year-olds exhibit the same hallmark features of
youth that justified the decision in Miller. See id. at 10-22.

On May 12, 2015, this court granted Cruz’s Motion
to Stay the proceedings, pending the Supreme Court’s
decision on the retroactivity of Miller. See Order Granting
Motion to Stay (Doc. No. 49). In 2016, the Supreme

Court held in | Montgomery v. Louisiana, 136 S. Ct.
718 (2016), that Miller v. Alabama announced a new
substantive constitutional rule that was retroactive on

collateral review. See | Montgomery, 136 S. Ct. at 734.

On April 3, 2017, after briefing and argument, the court
granted Cruz’s Motion for a Hearing. See Ruling re:
Motion for Hearing and Supplemental Section 2255
Motion (“Ruling re: Mot. for Hr'g”) (Doc. No. 86). The
court held that there was no issue of fact regarding Cruz’s
first argument, finding that Cruz remained a member
of the Latin Kings after turning 18 and committed the
murders at age 18. See id. at 19-22. Therefore, he was
18 “during his commission of each of the elements of
the crime of VCAR murder.” Id. at 21. Accordingly, the
court declined to grant him a hearing to offer evidence
in support of that theory. See id. at 22. The court found,
however, that an issue of fact existed as to whether Miller’s
protections should apply to an 18-year-old and ordered
the parties to present evidence of national consensus and
scientific research on this issue. See id. at 23-29. The court
denied the Government’s Motion for Reconsideration of
its decision. See Ruling re: Motion for Reconsideration
(“Ruling re: Reconsideration™) (Doc. No. 99).

*3 On September 13 and 29, 2017, the court held
evidentiary hearings at which an expert witness, Dr.
Laurence Steinberg, testified about the status of scientific
research on adolescent brain development and Cruz

testified about the trajectory of his life. 2 See Transcript
of Evidentiary Hearing (“Steinberg Tr.”) (Doc. No. 111);
Cruz Tr. After the hearing, the court permitted the parties
to file supplemental briefings and held oral argument
on February 28, 2018. See Petitioner’s Post-Hearing
Memorandum in Support of Pet. to Vacate (“Post-Hr'g
Mem. in Supp.”) (Doc. No. 115); Government’s Post-
Hearing Memorandum in Opposition to Pet. to Vacate
(“Post-Hr'g Mem. in Opp.”) (Doc. No. 117); Petitioner’s

Reply to Government’s Post-Hr'g Mem. in Opp. (“Post-
Hr'g Reply in Supp.”) (Doc. No. 120); Minute Entry, Oral
Argument Hearing (Doc. No. 124).

IV. LEGAL STANDARD

Section 2255 of'title 28 of the United States Code permits a
federal prisoner to move to vacate, set aside, or correct his
sentence “upon the ground that the sentence was imposed
in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to impose
such sentence, or that the sentence was in excess of the
maximum authorized by law, or is otherwise subject to
collateral attack.” 28 U.S.C. § 2255(a) (2016). Therefore,
relief is available “under § 2255 only for a constitutional
error, a lack of jurisdiction in the sentencing court, or an
error of law that constitutes a fundamental defect which
inherently results in a complete miscarriage of justice.”

| Cuoco v. United States, 208 F.3d 27. 30 (2d Cir. 2000)

(quoting United States v. Bokun, 73 F.3d 8, 12 (2d Cir.
1999)). The petitioner bears the burden of proving that he
is entitled to relief by a preponderance of the evidence. See

Skaftouros v. United States, 667 F.3d 144, 158 (2d Cir.
2011).

V. DISCUSSION

The court adopts the analysis in its prior Ruling finding
no issue of fact regarding Cruz’s first argument that he
was under the age of 18, when at least one element of
the VCAR murders was committed. See Ruling re: Mot.
for Hr'g at 19-22. Accordingly, Cruz’s Petition is denied
on that ground. The court undertakes in this Ruling to
address Cruz’s second argument: that Miller applies to
him as an 18-year-old.

A. Requirements of Section 2255(h)(2)

1. Standard of Review Under Section 2255(h)

Before reaching the merits of Cruz’s Petition, the court
must first address the threshold issue of whether the
requirements of section 2255(h)(2) have been satisfied.
When a petitioner is filing a second or successive
petition for habeas relief under section 2255(h), as
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here, the petitioner must receive authorization from the
appropriate Court of Appeals to file the petition. See
28 U.S.C. § 2255(h). The Court of Appeals may certify
the petition if it finds that the petition has made a
prima facie showing that the petition “contain[s] ... a
new rule of constitutional law, made retroactive to cases
on collateral review by the Supreme Court, that was
previously unavailable.” Id.; 28 U.S.C. § 2244(b)(3)(C)
(establishing a prima facie standard, which section 2255(h)

incorporates); see also . Bell v. United States, 296 F.3d
127, 128 (2d Cir. 2002). Without such certification by the
Court of Appeals, the district court lacks jurisdiction to

decide the merits of the petition. See | Burtonv. Stewart,

the district court “shall dismiss” such a claim); Ferranti v.
United States, 480 Fed.Appx. 634, 636-37 (2d Cir. 2012)
(stating that such a claim “will be dismissed™).

While the Court of Appeals' inquiry is limited to whether
the petitioner has made a prima facie showing that the
requirements are met, the district court must determine

that they are actually met. See id.; see also | Tyler v.
Cain, 533 U.S. 656, 661 n.3 (2001). Because the standards
used by the Court of Appeals and the district court are
different, this court must determine de novo that the

requirements of section 2255(h) are satisfied. See f In
re Moore, 830 F.3d 1268, 1271 (11th Cir. 2016) (“We

549 U.S. 147, 157 (2007).

*4 Once the Court of Appeals has certified the petition,
however, this court must conduct a “fuller exploration”
of whether the petition has satisfied the requirements of

section 2255(h). See ?'N”‘Bell, 296 F.3d at 128 (quoting

| Bennett v. United States, 119 F.3d 468, 469-70 (7th
Cir. 1997)). In doing so, the court is serving a gate-
keeping function prior to determining the merits of the
peition. If the court finds that the Petition has not
satisfied the requirements of section 2255(h), the court
must dismiss the Petition. See 28 U.S.C. § 2244(b)(4)
(“A district court shall dismiss any claim presented in
a second or successive application that the court of
appeals has authorized to be filed unless the applicant
shows that the claim satisfies the requirements of this

section.”); In re Bradford, 830 F.3d 1273, 1276 (11th

Cir. 2016) (holding that section 2255(h) incorporates
section 2244(b)(4)). “Even where the Court of Appeals
has authorized the filing of a successive petition, its order

authorizing the district court to review the petition does
not foreclose the district court’s independent review of

whether the petition survives dismissal.” | Ferranti v.
United States, No. 05-CV-5222 (ERK), 2010 WL 307445,
at *10 (E.D.N.Y. Jan. 26, 2010), aff'd, 480 Fed.Appx. 634
(2d Cir. 2012). Although Ferranti cites section 2244(b)(4)
for the proposition that the district court is authorized
to dismiss a claim that does not meet the requirements
of section 2255(h), id., the language of section 2244(b)(4)
actually requires the district court to dismiss the claim in
such situations. See 28 U.S.C. § 2244(b)(4) (stating that

rejected the assertion that the district court owes ‘some
deference to the court of appeals’ prima facie finding
that the requirements have been met.” (citation omitted));

! In re Pendleton, 732 F.3d 280, 283 (3d Cir. 2013)
(“However, we stress that our grant is tentative, and the
District Court must dismiss the habeas corpus petition for
lack of jurisdiction if it finds that the requirements for

filing such a petition have not been met.”); | Johnson v.
United States, 720 F.3d 720, 720-21 (8th Cir. 2013).

2. Second Circuit’s Mandate
Authorizing Successive Petition

In this case, the Second Circuit authorized Cruz to “file a
§ 2255 motion raising his proposed claim based on Miller
v. Alabama.” Mandate of USCA at 1. The Mandate then
directs this court to “address, as a preliminary inquiry
under § 2244(b)(4), whether the United States Supreme
Court’s decision in Miller announced a new rule of law

made retroactive to cases on collateral review.” 2 Id. The
Government argues that the Mandate only authorizes
Cruz to file a successive petition on his claim that Miller
applies to him because he was under the age of 18 at the
time of the crime—that is, the claim rejected by this court
in its Ruling on the Motion for a Hearing. See Motion for
Reconsideration (“Mot. for Recons.”) (Doc. No. 94) at 2—
3. However, at oral argument on the Petition before this
court, the Government acknowledged that the Mandate is
ambiguous as to the nature of the proposed claim.
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Cruz’s Memorandum in Support of Application to File a
Second or Successive Section 2255 Petition, filed before
the Second Circuit, is unclear as to the exact nature of
the argument he intended to raise. See Cruz v. United
States (Second Circuit Court of Appeals), No. 13-2457,
Memorandum of Law in Support of Application to File a
Second or Successive Section 2255 Petition (“App. to File
Successive Pet.”) (Doc. No. 2). However, Cruz does state
in the Memorandum that “the case involves conduct that
is open to much speculation and interpretation, in that the
charges include juvenile and non-juvenile conduct.” Id. at
8. He also quotes a case stating that “modern scientific
research supports the common sense notion that 18-20-
year-olds tend to be more impulsive than young adults

ages 21 and over.” Id. (quoting | Nat'l Rifle Assoc. of
Am. v. Bureau of Alcohol, 700 F.3d 185, 209 n.21 (5th
Cir. 2012)). Additionally, Cruz states in a Supplemental
Memorandum that his crime involved two predicate acts
—“one juvenile and the other 5 months after Applicant’s

18th bilrthday.”i Cruz v. United States (Second Circuit
Court of Appeals), No. 13-2457, Supplementary Papers
to Motion for Successive Petition (Doc. No. 14) at 2.
Based on these statements, this court concludes that, when
the Second Circuit authorized Cruz to file a successive
petition, it was aware that he was at least 18 years old
during an element of the offense.

*5 Therefore, the court reads the Second Circuit’s
Mandate as authorizing this court’s jurisdiction over
both of Cruz’s arguments under Miller. This reading
of the Mandate is especially appropriate because Cruz
was proceeding pro se when he petitioned the Second
Circuit for certification to bring his successive petition.
The court must interpret pro se filings liberally “to raise

the strongest arguments that they suggest.” See Willey
v. Kirkpatrick, 801 F.3d 51, 62 (2d Cir. 2015). Therefore,
the court liberally reads any ambiguity in Cruz’s filings
before the Second Circuit to include the claim now before
the court and reads the Second Circuit’s Mandate to
include the claim now before the court. It will proceed to
analyze whether such a claim satisfies the requirements of

section 2255(h). 3

As noted previously, the court makes such a

determination de novo. See, e.g., {In re Moore, 830

F.3d at 1271. Thus, Cruz’s argument that section 2255(h)
is satisfied because “the Second Circuit’s 2013 order
is, by now, res judicata” is unavailing. See Post-Hr'g
Reply in Supp. at 2. The Second Circuit’s certification
of the Petition under a prima facie standard does not
determine the court’s current, de novo inquiry of whether
the Petition meets the requirements of section 2255(h).

3. Timeliness

Cruz also argues that the court should reject as untimely
the Government’s argument that section 2255(h) has not
been satisfied because the Government failed to raise the
argument at the outset of the case. See Post-Hr'g Reply in
Supp. at 1. The court already addressed the Government’s
untimeliness in its prior Ruling. See Ruling re: Mot. for
Recons. at 6-7. The court again reiterates that, by failing
to raise this issue prior to oral argument, the Government
“unnecessarily delayed and complexified this proceeding.”
Id. at 6. However, the court is not prepared to go so far
as to treat the Government’s untimeliness as a waiver of
the argument.

*6 Other district courts in this Circuit have held that a
district court lacks subject matter jurisdiction to rule on
the merits of a successive petition under section 2255(h) if
the petition has not been certified by the Court of Appeals
according to the procedure set out in section 2244(b)(3).
See Canini v. United States, No. 10 CIV. 4002 PAC, 2014
WL 1664240, at *1 (S.D.N.Y. Apr. 17, 2014); Otrosinka
v. United States, No. 12-CR-0300S, 2016 WL 3688599, at
*3 (W.D.N.Y. July 12, 2016), certificate of appealability
denied, No. 16-2916, 2016 WL 9632301 (2d Cir. Dec. 14,
2016). To that extent, the requirements of section 2255(h)
are jurisdictional and not subject to waiver. Whether
the district court’s responsibility to dismiss a petition
certified under section 2244(b)(4) is also jurisdictional,
however, is less clear. One case from the Third Circuit
contains language indicating that section 2244(b)(4) is also

jurisdictional. See | In re Pendleton, 732 F.3d 280, 283
(3d Cir. 2013) (“[TThe District Court must dismiss the
habeas corpus petition for lack of jurisdiction if it finds
that the requirements for filing such a petition have not
been met.” (emphasis added)). Cruz has not pointed the
court to any contrary case in which the Government’s
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failure to timely raise the issue waived the argument and
absolved the court of its responsibility to dismiss the claim

under section 2244(b)(4).

Even if the 2255(h) issue as raised by the government
is not jurisdictional, the court still declines to treat
the Government’s tardy raising of the argument as a
waiver. The issue has since been thoroughly briefed by
both parties, such that no party has been prejudiced by
the Government’s untimeliness. See Mot. for Recons.;
Opposition to Mot. for Recons. (Doc. No. 95); Post-Hr'g
Mem. in Opp.; Post-Hr'g Reply in Supp. Therefore, the
court proceeds to consider whether section 2255(h) has
been satisfied.

4. Section 2255(h)(2) in the Miller Context

To find that section 2255(h) has been satisfied, the
court must determine that the Petition contains “a new
rule of constitutional law, made retroactive to cases
on collateral review by the Supreme Court, that was
previously unavailable.” 28 U.S.C. § 2255(h)(2). The
Government does not disagree that Miller satisfies these
three requirements. The Supreme Court in Montgomery
v. Louisiana held that Miller establishes a new substantive
rule that applies retroactively on collateral review. See

| Montgomery, 136 S. Ct. at 734. That rule was
previously unavailable to Cruz prior to the Miller decision
in 2012.

However, the Government argues that Miller does not
apply to Cruz’s Petition because the Government reads
the “new rule” in Miller to protect only defendants under
the age of 18. See Post-Hr'g Mem. in Opp. at 2-6.
According to the Government, Miller held the following:
“We therefore hold that mandatory life without parole
for those under the age of 18 at the time of their crimes
violates the Eighth Amendment’s prohibition on cruel
and unusual punishments.” Id. at 3 (emphasis omitted)

(quoting | Miller, 567 U.S. at 465). Therefore, the
Government argues that Cruz’s Petition does not rely on

Miller, as Miller would not grant him relief as an 18-year-
old. See id. at 2-6. Instead, the Government characterizes
Cruz’s Petition as asking the court to create a new rule

expanding Miller, which the Government argues the court
cannot do on a 2255 petition. See id.

The threshold inquiry before the court, then, is whether
the Petition “contains” the new rule in Miller, according
to the requirement of section 2255(h). This inquiry turns
on whether “contains” is read to require a petition to raise
the specific set of facts addressed by the holding in Miller
or whether it permits a petition to rely on the principle
of Miller to address a new set of facts not specifically
addressed by Miller, but also not excluded by it. Neither
party has pointed the court to any binding case law
addressing what it means for a petition “to contain” a
“new rule” of constitutional law.

*7 The Government has, however, identified two cases
in which the courts determined that section 2255(h) did
not authorize the filing of a successive petition under
Miller for defendants who were 18 years old or older. See

Post-Hr'g Mem. in Opp. at 5 (citing | In re Frank, 690

Fed.Appx. 146 (Mem.) (5th Cir. 2017); | La Cruz v. Fox
No. CIV-16-304-C, 2016 WL 8137659, at *6 (W.D. Okla.
Dec. 22, 2016), report and recommendation adopted, No.
CIV-16-304-C, 2017 WL 420159 (W.D. Okla. Jan. 31,
2017)). In Frank, the Fifth Circuit declined to certify a
petition under section 2255(h)(2) for a defendant who was
18 and 19 years old at the time of two of the murders for

which he was sentenced to mandatory life without parole.

See | In re Frank, 690 Fed.Appx. at 146. In La Cruz,
the district court for the Western District of Oklahoma
declined to transfer the case to the Court of Appeals
for the Tenth Circuit to consider whether to authorize a
successive 2255 petition. The court determined that such
a transfer would be futile, as Miller did not apply to the
petitioner, who was not under the age of 18 at the time of

his crime. See é La Cruz, 2016 WL 8137659, at *6.

The court also located two other cases with a similar

outcome. See | White v. Delbalso, No. 17-CV-443, 2017
WL 939020, at *2 (E.D. Pa. Feb. 21, 2017) (finding that
the defendant was not entitled to file a second habeas
petition under section 2244(b)(2) because he was 23 years

old at the time of the crime); * United States v. Evans,
No. 2:92CR163-5, 2015 WL 2169503, at *1 (E.D. Va.
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May 8., 2015) (denying a successive 2255 motion, after
certification by the Court of Appeals, because Graham did
not apply to the 18-year-old petitioner).

The court is not bound by these precedents. To the extent
that they may serve as persuasive authority, the court
finds them unpersuasive because none of these opinions
discuss what it means for the petition to “contain” a
new rule in Miller. The cases assume, without analysis,
that section 2255(h) only permits a petition to directly
apply the holding of Miller. Rather than following such
assumptions, this court will conduct its own analysis of
what it means for a petition to “contain” a “new rule” of
constitutional law.

In doing so, the court first notes that the D.C. Circuit
reached the opposite conclusion on this question than the
Fifth Circuit did in Frank. See In re Williams, 759 F.3d
66, 70-72 (D.C. Cir. 2014). In Williams, the petitioner
was sentenced to life without parole for his role in a
conspiracy to participate in a racketeer influenced corrupt
organization (“RICO”) and to distribute illegal drugs. See
id. at 67. Like Cruz, Williams was a juvenile for the early
years of his participation in the conspiracy from 1983 to
1987, but turned 18 in 1987 and continued to participate
in the conspiracy until 1991. See id. Williams moved
for authorization to file a successive petition raising

claims under both Miller and | Graham v. Florida
560 U.S. 48, 74 (2010), which held life imprisonment
without parole unconstitutional for juvenile non-homicide

offenders. See | id. at 68. The government in Williams

argued that “Williams cannot rely on Graham, and
therefore is not entitled to relief on the basis of Graham,
because Graham’s holding does not extend to conspiracies

straddling the age of majority.” See Cid. at 70; see also

. id. at 71 (making the same argument for Williams’s
Miller claim). The D.C. Circuit rejected the government’s
argument, however, and granted certification on both

claims. See ! id. at 70-72.

In doing so, the D.C. Circuit reasoned that the
government’s argument “goes to the merits of the motion,
asking us in effect to make a final determination of
whether the holding in Graham will prevail for Williams.”

1d. at 70. As such, the D.C. Circuit held that such
an argument was not an appropriate inquiry for the
court to consider in deciding whether the petitioner had
made a prima facie case that the petition “contain[s] ...
a new rule of constitutional law, made retroactive to
cases on collateral review by the Supreme Court, that
was previously unavailable.” See id. The court finds the
D.C. Circuit’s approach in Williams more persuasive than
the Fifth Circuit’s approach in Frank because Williams
expressly considers what it means for a petition to “rely
on” a new rule and articulates its reasons for certifying the
position.

*8 As none of these cases are binding on this court,
however, the court does not end its inquiry here, but also
considers other cases reviewing successive habeas petitions
based on other “new rules” of constitutional law beyond
Miller, to the extent that those cases offer guidance in
interpreting the requirements of section 2255(h).

5. Analogous Interpretation of Section 2255(h)
from Cases Under Johnson v. United States

Thus, in addition to Williams, the court looks to an
analogous situation in which courts have considered
the meaning of section 2255(h), that is, in the context

of successive habeas petitions following ' Johnson v.
United States, 135 S. Ct. 2551 (2015). While these cases
consider a different “new rule” than the one contained
in Miller, the circuits in the Johnson context have
more thoroughly engaged with the meaning of section
2255(h)’s requirement that the petition “contain” a new
rule and therefore provide relevant guidance to the court’s

analysis here.® Before addressing the circuits' various
interpretations of section 2255(h), the court first briefly
explains the context in which the question arises in the
Johnson context.

In Johnson, the Supreme Court held “that imposing
an increased sentence under the residual clause of the
Armed Career Criminal Act [ (“ACCA”) ] violates the

Constitution’s guarantee of due process.” Johnson,
135 S. Ct. at 2563. The Supreme Court then held that
Johnson announced a new substantive rule that applies
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retroactively in cases on collateral review. See L Welch
v. United States, 136 S. Ct. 1257, 1265 (2016). Following
Johnson and Welch, Courts of Appeals were faced with

applications to file successive petitions under section
2255, seeking relief from sentences determined under
the residual clause of section 4B1.2 of the Sentencing
Guidelines. That section was not itself addressed by
Johnson, but contains similar language to the residual
clause of the ACCA that was held to be unconstitutionally

vague in Johnson. See, e.g., | Blow v. United States,
829 F.3d 170, 172-73 (2d Cir. 2016), as amended (July

29, 2016); | In re Hubbard, 825 F.3d 225, 235 (4th Cir.
2016); | In re Arnick, 826 F.3d 787, 788 (th Cir. 2016);
110 re Patrick. 833 F.3d 584. 588 89 (6th Cir. 2016);
n re Embry, 831 F.3d 377. 379, 382 (6th Cir. 2016);

’ " Donnell v. United States, 826 F.3d 1014, 1015-17 (8th

Cir. 2016): = In re Encinias, 821 F.3d 1224, 1226 (10th
Cir. 2016); In re McCall, 826 F.3d 1308, 1309 (11th Cir.
2016).

*9  Analogous to the case here, those cases required
the circuit courts to consider whether a successive
petition under section 2255(h)(2) “contains” a new rule
of constitutional law only when the petition involved
the same statute as the holding in Johnson, or also
when it relied on Johnson as applied to similar language
in another statute. On this question, the circuits split.

Compare | Blow, 829 F.3d at 172-73 (certifying the
successive petition and holding it in abeyance pending the

Supreme Court’s decision in . Beckles v. United States.

137 S. Ct. 886 (2017)); . In re Hubbard, 825 F.3d at 235

(certifying the successive petition); | n re Patrick, 833
F.3d at 588 (same); In re Encinias, 821 F.3d at 1226

Sentencing Guidelines, as made advisory by | United

States v. Booker, 543 U.S. 220, 233 (2005). See | Beckles
137 8. Ct. at 890. The Beckles Court held that the advisory
Sentencing Guidelines are not subject to vagueness
challenges under the Due Process Clause, but did not
reach the question of whether the Sentencing Guidelines,
as applied mandatorily prior to Booker, could be subject
to such a challenge under Johnson. See id. Notably,
because Beckles was decided on certiorari from a first
petition under section 2255, not a second or successive

petition implicating section 2255(h), see | id. at 891,
the Court did not address whether the circuits that
certified successive petitions under Johnson had correctly

interpreted section 2255(h).

As a result, after Beckles, the circuits faced similar
applications to file successive petitions under section
2255(h), seeking relief under Johnson from sentences
imposed when the Sentencing Guidelines were mandatory.
The circuits have again split on whether authorizing such
petitions would be an appropriate application of section

2255(h)(2). Compare | 'Moore v. United States, 871 F.3d
72, 74 (1st Cir. 2017) (certifying the successive petition);

| 'In _re Hoffner, 870 F.3d 301, 309-12 (3d Cir. 2017)

(same); Vargas v. United States, No. 16-2112, 2017
WL 3699225, at *1 (2d Cir. May 8, 2017) (certifying
the successive petition and directing the district court
to consider staying the proceeding pending the Supreme

Court’s decision in | Lynch v. Dimaya, 137 S. Ct. 31

(Mem.) (2016)); with | Mitchell v. United States, No.
3:00-CR-00014, 2017 WL 2275092, at *4-*5, *7 (W.D.
Va. May 24, 2017) (dismissing the petition as failing to

satisfy the requirements of section 2255(h)); United States
v. Gholson, No. 3:99CR178, 2017 WL 6031812, at *3
(E.D. Va. Dec. 5, 2017) (denying the petition as barred by

(same); with 'In re Arnick, 826 F.3d at 788 (denying

the application to file a successive petition); ! Donnell
826 F.3d at 1017 (same); In re McCall, 826 F.3d at 1309
(same).

In 2016, the Supreme Court in Beckles v. United States
held that the rule in Johnson did not apply to the

section 2255(h)).

This court looks to these cases addressing Johnson as

instructive for analyzing the reach of section 2255(h). 7
In the absence of binding precedent reviewing district
court decisions made in the court’s current posture, the
reasoning of the circuit courts in deciding certification
can provide relevant guidance in interpreting the meaning
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of section 2255(h) before this court. The court briefly
summarizes below the interpretation and analysis of each
side of the circuit split.

The most thorough analysis in favor of reading 2255(h)
broadly is found in the Third Circuit case of In re Hoffner.
In Hoffner, the Third Circuit interpreted section 2255(h),
which requires that the claim “contain” a new rule of
constitutional law,” in accordance with the Supreme
Court’s reading of similar language in section 2244(b)(2)
(A), which requires that the claim “relies on a new rule

of constitutional law.” See P 1n re Hoffner, 870 F.3d at

308 (quoting | Tyler v. Cain. 533 U.S. 656, 662 (2001)).
In interpreting “relies on,” the Third Circuit held that
“whether a claim ‘relies’ on a qualifying new rule must

be construed permissively and flexibly on a case-by-case
basis.” Id.

*10 At a policy level, the court reasoned that
construing the new rule flexibly advances “the need to
meet new circumstances as they rise and the need to
prevent injustice,” which it concluded are particularly
salient concerns in the context of a section 2255(h)(2)
motion dealing with new substantive rules addressing

the potential injustice of an unconstitutional conviction

or sentence.® | Id. at 309. Additionally, Hoffner
cites Montgomery for the proposition that the state’s
countervailing interest in finality is not implicated in
habeas petitions that retroactively apply substantive rules.

Seeid. (quoting . Montgomery, 136 S. Ct. at 732 (noting
that “the retroactive application of substantive rules does
not implicate a State’s weighty interests in ... finality”)).
Accordingly, the Hoffner court describes its reading of

section 2255(h) as follows:

[A] motion relies on a qualifying new
rule where the rule substantiates the
movant’s claim. This is so even if
the rule does not conclusively decide
[ ] the claim or if the petitioner
needs a non-frivolous extension of
a qualifying rule. Section 2255(h)(2)
does not require that qualifying new
rule be the movant’s winning rule,

but only that the movant rely on
such a rule.

Id. (internal quotation marks and citations omitted)

(quoting | In re Arnick, 826 F.3d at 789 (5th Cir. 2016)
(Elrod, J., dissenting)).

The Third Circuit then concludes that the question of
whether the new rule applies to the facts in the specific
case is not part of the preliminary, gate-keeping inquiry
under section 2255(h), but is instead a “merits question
for the district court to answer in the first instance.”
Id. at 310-11 (emphasis added). In this way, the Third
Circuit agrees with the D.C. Circuit’s decision in Williams
discussed previously. See In re Williams, 759 F.3d at 70—

72. To support its distinction between the preliminary,
gatekeeping inquiry and the merits question, the Hoffner
court further draws support from other circuits that
have likewise certified successive petitions in analogous
situations by finding that whether the rule applies to the

facts is a merits question. See In re Hoffner, 870 F.3d

at 310-11 (citing | In re Pendleton, 732 F.3d 280, 282 n.1
(3d Cir. 2013); In re Sparks, 657 F.3d 258, 260 n.1 (5th Cir.

2010); In re Williams, 759 F.3d at 70-72); see also “Inre
Hubbard, 825 F.3d at 231; United States v. Garcia-Cruz,
No. 16CV1508-MMA, 2017 WL 3269231, at *3-*4 (S.D.
Cal. Aug. 1,2017) (finding that the petitioner had satisfied
the “statutory prerequisite for filing a second or successive

motion” under section 2255, but denying the motion on

the merits). 2

In line with the Third Circuit’s analysis, the First Circuit
reasoned in Moore v. United States that Congress used the
words “rule” and “right” in section 2255 rather than the
word “holding” for a reason:

*11 Congress presumably used
these broader terms because it
recognizes that the Supreme Court
guides the lower courts not just with
technical holdings but with general
rules that are logically inherent in
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those holdings, thereby ensuring less
arbitrariness and more consistency
in our law.

[ Moore, 871 F.3d at 82. Therefore, the Moore court
held that, while the “technical holding” of Johnson was
that the residual clause in the ACCA is unconstitutionally
vague, the “new rule” it established was broader than that
and “could be relied upon directly to dictate the striking
of any statute that so employs the ACCA’s residual clause
to fix a criminal sentence.” Id. In so distinguishing the new
rule from the holding, Moore supports the Third Circuit’s
broader reading of section 2255(h).

Additionally, the Tenth Circuit in In re Encinias
considered and rejected the government’s argument that
the petition challenging the Sentencing Guidelines relied
not on Johnson, but on a later Tenth Circuit decision

applying Johnson to the Guidelines. See | Inre Encinias
821 F.3d at 1225-26. The Tenth Circuit concluded
that the petition was “sufficiently based on Johnson
to permit authorization under § 2255(h)(2)” because
of “the similarity of the clauses addressed in the two
cases and the commonality of the constitutional concerns

involved.” | Id. at 1226. Not restricting section 2255(h)
to Johnson’s narrow holding, the Tenth Circuit granted
the certification and stated, “[A]Jlthough the immediate
antecedent for Encinias' challenge to the career-offender
Guideline is our decision in Madrid, that decision was
based, in turn, on the seminal new rule of constitutional
law recognized in Johnson and now made retroactive to

collateral review by Welch.” Id. at 1225-26.

The court recognizes, however, that the answer to
the question before it is, as with many issues of
statutory construction, not clear cut. The clearest contrary
argument for reading section 2255(h) narrowly is found in
the Eighth Circuit’s decision in Donnell v. United States.
Donnell held that “to contain” in section 2255(h) means
that “the new rule contained in the motion must be a
new rule that recognizes the right asserted in the motion.”

Donnell, 826 F.3d at 1016. In the Eighth Circuit’s view,
mere citation of a new rule without such a nexus to the

right would be insufficient. See id. Like the Third Circuit
in In re Hoffner, the Eighth Circuit in Donnell also reasons
from context that section 2255(h)(2) should be read to
be consistent with section 2244(b)(2)(A), which requires
that the claim “relies on” a new rule. See id. However,
the Donnell court adopts a narrower interpretation of
the words “relies on” than the approach endorsed by the

Hoffner court. Compare o Donnell, 826 F.3d at 1016-17;

with In re Hoffner, 870 F.3d at 309. The Donnell court
concludes that the claim cannot depend on the district
court’s creation of a second new rule different from that
specifically articulated by the Supreme Court. See id. The
Eighth Circuit states that the new rule created by Johnson
“must be sufficient to justify a grant of relief” and cannot
“merely serve[ | as a predicate for urging adoption of
another new rule that would recognize the right asserted

by the movant.” | 1d.at 1017.

The Sixth Circuit in In re Embry recognized a similar

logic and looked to | Teague v. Lane, 489 U.S. 288
(1989), to determine whether the petition relies on a new
rule recognized by the Supreme Court or requires the

district court to create a second new rule. See In

re Embry, 831 F.3d at 379. A “new rule” is one that is

“not dictated by precedent.” Id. (quoting Teague, 489
U.S. at 301). “A rule is not dictated by precedent ... unless
it is ‘apparent to all reasonable jurists.” ” Id. (quoting

| Chaidez v. United States, 133 S. Ct. 1103, 1107 (2013)).
Therefore, a ruleis a new rule “unless all reasonable jurists
would adopt the rule based on existing precedent.” Id.

(internal quotation marks omitted). 19 On the other hand,
“a case does not announce a new rule, when it is merely an
application of the principle that governed a prior decision

to a different set of facts.” Id. (quoting Chaidez, 133 S.
Ct. at 1107).

*12 Like the Sixth Circuit, the Government at oral
argument urged this court to look to Teague in
interpreting the requirements of section 2255(h). While
there is no question that Teague is binding on this court,
Teague does not address the issue currently before the
court. Teague enunciated the above definition of a “new
rule” in the context of determining whether a new rule

WESTLAW

AN



D-11

Cruz v. United States, Slip Copy (2018)

should be applied retroactively on collateral review. See

| Teague, 489 U.S. at 301. Teague does not address
the question of whether a successive habeas petition

“contains” or “relies on” a new rule for the purposes of
satisfying the requirements of section 2255(h). Rather, it
is the Sixth Circuit in Embry and the Eighth Circuit in
Donnell that read the section 2255(h) inquiry to require
courts to determine whether the petition asks the district

court to recognize “a ‘new rule’ of its own.” See |

re Embry, 831 F.3d at 379; | Donnell, 826 F.3d at 1017.
Unlike Teague, Embry and Donnell are not binding on

this court. L

Additionally, the language in Embry indicating that
courts should determine whether a petition requires a
second new rule is dicta. The Sixth Circuit articulated
that reasoning, but declined to so hold. See id. at 381.
Instead, the court granted Embry’s application to file a
successive petition and instructed the district court to hold
the petition in abeyance, pending the Supreme Court’s
then-anticipated decision in Beckles. See id. at 382. The
Sixth Circuit did so in part because it recognized that
“[t]he inquiry is not an easy one.” Id. at 379. The Sixth
Circuit stated, “When it comes to deciding whether Embry
has made a prima facie showing of a right to relief, there
are two sides to this debate, each with something to
recommend it.” Id.

6. Interpretation of Section 2255(h)
and Application to This Case

This court likewise acknowledges that the question of
which of the above two approaches correctly interprets the
requirements of section 2255(h) is a difficult one, and one

on which the Supreme Court has not yet spoken. 12 1n the
absence of additional guidance, however, this court finds
persuasive the Third Circuit’s reading of section 2255(h)
and applies in this case its approach to determining
whether Cruz’s petition contains the new rule enunciated

by Miller for the following reasons. 13

*13 First, the court considers the Third Circuit’s
approach in Hoffner to be more supported by the

statutory text. The text of section 2255(h) contains only
three prerequisites and does not expressly require that
the court additionally “scrutinize a motion to see if it

would produce a second new rule.” . In re Hoffner
870 F.3d at 311 (internal quotation marks omitted).
The court agrees with the First Circuit in Moore that

Congress’s use of “rule” rather than “holding” indicates
that it did not intend to limit the reach of the phrase
“new rule” required by section 2255(h)(2) strictly to a

case’s “technical holding.” See | Moore, 871 F.3d at
82. The words “new rule” must then be read “in their
context and with a view to their place in the overall

statutory scheme.” See . Food & Drug Admin. V. Brown
& Williamson Tobacco Corp., 529 U.S. 120, 133 (2000).
The Sixth Circuit in Embry fails to do this when it focuses
exclusively on the words “new rule” without engaging with
the meaning of the rest of the sentence, which requires the
petition “to contain” the new rule or, as in section 2244,
to “rely on” the new rule. The court agrees with the Third
Circuit that the meaning of “contain” requires the petition
to rely on the new rule to substantiate its claim, but does
not require the new rule to conclusively decide the claim

on its facts. See Fnre Hoffner, 870 F.3d at 309.

Second, the court considers the Hoffner approach to be
more consistent with the purposes of the Great Writ.
“It (the Great Writ) is not now and never has been a
static, narrow, formalistic remedy; its scope has grown to
achieve its grand purpose—the protection of individuals
against erosion of their right to be free from wrongful

restraints upon their liberty.” Schlanger v. Seamans,
401 U.S. 487,491 n.5 (1971). Thus, in the Supreme Court’s
decisions “construing the reach of the habeas statutes,”

“[t]he Court uniformly has been guided by the proposition
that the writ should be available to afford relief to
those ‘persons whom society has grievously wronged’ in
light of modern concepts of justice” and “has performed
its statutory task through a sensitive weighing of the
interests implicated by federal habeas corpus adjudication

of constitutional claims.” | Kuhlmann v. Wilson, 477
U.S. 436, 447-48 (1986). While the Antiterrorism and
Effective Death Penalty Act has narrowed the scope of the
writ, the court agrees with the Third Circuit’s weighing
of the interests. In the context of retroactive application
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of a substantive rule, the state’s countervailing interest in
finality is less compelling, and the purpose of the Great
Writ in preventing unjust confinement tips the scales in

favor of a less narrow reading of section 2255(h). ﬁ?’ . In

re Hoffner, 870 F.3d at 309 (citing Montgomery, 136
S. Ct. at 732).

Finally, in interpreting section 2255(h), this court seeks to
anticipate how the Second Circuit would decide the issue.
The Second Circuit cases addressing successive habeas
petitions under Johnson did not address the question to
the same analytical extent as the Third, Eighth, or Sixth
Circuits. In two instances, however, the Second Circuit
granted the application to file the successive petition
and instructed the district court to consider staying the
proceedings pending a Supreme Court decision in a

potentially relevant case. See | ' Blow, 829 F.3d at 172-73;

| Vargas. 2017 WL 3699225, at *1. Although the Second
Circuit’s order to stay the proceedings makes the import

of these cases less compelling, such an outcome is certainly
more in line with the reading of section 2255(h) adopted
by the Third Circuit in Hoffner than by that of the Eighth
or Sixth Circuits in Donnell or Embry.

Additionally, the Second Circuit denied certification to
file a successive petition in Jackson v. United States and,
in doing so, reasoned:

Johnson does not  support
Petitioner’s claim because he was

not convicted under the statute

involved in Johnson, ™ 18 US.C.
§ 924(e), and he has not made a
showing that any of the statutes
under which he was convicted and
sentenced contains language similar
to the statutory language found
unconstitutional in Johnson.

Jackson v. United States, No. 3:14-CV-00872-JCH,
Mandate from USCA (Doc. No. 16) at 1-2. The second
half of the above sentence implies that the Second Circuit

would have considered certification appropriate if the
petitioner had identified such a statute. This indicates
that the Second Circuit does not read section 2255(h) as
limited to the holding in Johnson. As such, the Mandate in
Jackson is again more consistent with the Third Circuit’s
interpretation of section 2255(h) in Hoffner than the
interpretations of the Eighth or Sixth Circuits in Donnell

or Embry.

*14 For all of the above reasons, the court interprets
section 2255(h) using the approach articulated by the
Third Circuit. Applying that reading of section 2255(h)
to this case, the court finds that Cruz has satisfied

the requirements for filing a successive petition.ﬁ See
! In_re Hoffner, 870 F.3d at 308. As noted above,
Miller is a “new rule of constitutional law, made

retroactive to cases on collateral review by the Supreme
Court, that was previously unavailable.” See 28 U.S.C.

§ 2255(h)(2); Montgomery, 136 S. Ct. at 734. Cruz’s
Petition “contains” and “relies on” Miller because Miller

“substantiates [his] claim.” See | Inre Hoffner, 870 F.3d
at 309. Even if Cruz’s claim may require a “non-frivolous
extension of [Miller’s] qualifying rule” to a set of facts
not considered by the Miller Court, see id., his claim,
nonetheless, depends on the rule announced in Miller.
Miller’s holding applies to a defendant under the age
of 18, but the principle underlying the holding is more
general: “[T]he Eighth Amendment forbids a sentencing
scheme that mandates life in prison without possibility

of parole for juvenile offenders.” | Miller, 567 U.S. at
479. Thus, who counts as a “juvenile” and whether Miller
applies to Cruz as an 18-year-old are better characterized
as questions on the merits, not as preliminary gate-keeping

questions under section 2255(h).

B. Miller’s Application to 18-Year-Olds
Having found that Cruz has satisfied the requirements
of section 2255(h), the court now turns to the merits of
Cruz’s Petition. Cruz asks the court to apply the new rule
in Miller to his case, arguing that the national consensus
disfavors applying mandatory life imprisonment without
parole to 18-year-olds and that the science indicates that
the same indicia of youth that made mandatory life
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imprisonment without parole unconstitutional for those
under the age of 18 in Miller also applies to 18-year-olds.

Before the court addresses the evidence of national
consensus and scientific consensus, it first considers a
preliminary argument raised by the Government. The
Government argues that the court is prevented from
applying Miller to an 18-year-old because it must follow
the Supreme Court’s binding precedents. See Post-Hr'g
Mem. in Opp. at 6-8. It goes without saying that the
court agrees that it is bound by Supreme Court precedent.
However, it does not consider application of Miller to an
18-year-old to be contrary to Supreme Court (or Second
Circuit) precedent.

As noted previously, Miller states, “We therefore hold
that mandatory life without parole for those under
the age of 18 at the time of their crimes violates the
Eighth Amendment’s prohibition on ‘cruel and unusual

punishments.”” | Miller, 567 U.S. at 465. The court does
not infer by negative implication that the Miller Court
also held that mandatory life without parole is necessarily
constitutional as long as it is applied to those over the
age of 18. The Miller opinion contains no statement to
that effect. Indeed, the Government recognizes that, “The
Miller Court did not say anything about exceptions for
adolescents, young adults, or anyone else unless younger
than 18.” Post-Hr'g Mem. in Opp. at 8. Nothing in Miller
then states or even suggests that courts are prevented from
finding that the Eighth Amendment prohibits mandatory
life without parole for those over the age of 18. Doing so
would rely on and apply the rule in Miller to a different
set of facts not contemplated by the case, but it would not

be contrary to that precedent. LS

*15 Such a reading of Miller is consistent with
the Supreme Court’s traditional “reluctance to decide
constitutional questions unnecessarily.” See Bowen v.
United States, 422 U.S. 916, 920 (1975). In Miller, it was
unnecessary for the Court to address the constitutionality
of mandatory life imprisonment for those over the age of
18 because both defendants in Miller were 14 years old.

See Miller, 567 U.S. at 465. Therefore, the question of
whether mandatory life imprisonment without parole is
constitutional for an 18-year-old was not before the Court

in Miller, and it would be contrary to the Court’s general
practice to opine on the question unnecessarily.

The Government argues nonetheless that Miller drew a
bright line at 18 years old, which prevents this court from
applying the rule in Miller to an 18-year-old. See Post-

Hr'g Mem. in Opp. at 8; see also P ‘Roper v. Simmons,
543 U.S. 551, 574 (2005) (recognizing that the line may
be over- and under-inclusive, but stating nonetheless that

“a line must be drawn”). However, in so arguing, the
Government fails to recognize that there are different

kinds of lines. By way of illustration, in Thompson v.
Oklahoma, 487 U.S. 815 (1988), the Supreme Court held
that the death penalty was unconstitutional for offenders

under the age of 16. s Id. at 838. It was not until Stanford

v. Kentucky, 921 U.S. 361 (1989), rev'd by . Roper, 543
U.S. at 574, however, that the Supreme Court held that
the Eighth Amendment did not prohibit the execution of
offenders ages 16 to 18. Id. at 380. In Stanford, the Court
did not say that the ruling it set forth was found in the
Thompson holding. Indeed, Stanford was not redundant
of Thompson because the line drawn in Thompson looked
only in the direction of offenders under the age of 16 and
found them to be protected by the Eighth Amendment.
Thompson’s line did not simultaneously apply in the other
(i.e. older) direction to prohibit the Eighth Amendment
from protecting those over the age of 16. In contrast,
Stanford’s line did.

This distinction between the type of line drawn in
Thompson and the type of line drawn in Stanford
is reflected in the difference in the Supreme Court’s
treatment of these two cases in Roper v. Simmons. In
deciding that the death penalty was unconstitutional as
applied to offenders under the age of 18, the Roper
Court considered itself to be overturning Stanford, but

not Thompson. Compare Roper, 543 U.S. at 574
(“Stanford v. Kentucky should be deemed no longer
controlling on this issue.”); with id. (“In the intervening
years the Thompson plurality’s conclusion that offenders
under 16 may not be executed has not been challenged.
The logic of Thompson extends to those who are under
18.”). If the Government’s argument that the line drawn
in Miller prevents this court from applying its rule to an
18-year-old were correct, the same logic applied to the
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line drawn in Thompson would have required Roper to
overturn Thompson rather than relying on and endorsing
it. The language in Roper, however, makes clear that the
court endorsed, rather than overturned, Thompson. See

. Roper, 543 U.S. at 574.

In drawing the line at 18, then, Roper, Graham, and
Miller drew lines similar to that in Thompson, protecting
offenders that fall under the line while remaining silent
as to offenders that fall above the line. In the case of
mandatory life imprisonment without parole, no Supreme
Court precedent draws a line analogous to that in
Stanford. Therefore, while this court recognizes that
it is undoubtedly bound by Supreme Court precedent,
it identifies no Supreme Court precedent that would
preclude it from applying the rule in Miller to an 18-year-
old defendant.

*16 The Government also points in its Memorandum
to a number of cases in which courts, faced with the
question of applying Miller to defendants ages 18 or over,
declined to do so. See Post-Hr'g Mem. in Opp. at §-9,

10 n.1 (citing, inter alia, | United States v. Marshall

736 F.3d 492, 498 (6th Cir. 2013);%’ " Cruz v. Muniz, No.
2:16-CV-00498, 2017 WL 3226023, at *6 (E.D. Cal. July

31, 2017); " Martinez v. Pfister, No. 16-CV-2886, 2017

WL 219515, at *5 (N.D. IIL Jan. 19, 2017): = Meas v.
Lizarraga, No. 15-CV-4368, 2016 WL 8451467, at *14
(C.D. Cal. Dec. 14, 2016); " Bronson v. Gen. Assembly
of State of Pa., No. 3:16-CV-00472, 2017 WL 3431918, at
*5 (MLD. Pa. July 17, 2017);  White v. Delbalso, No.
17-CV-443, 2017 WL 939020, at *2 (E.D. Pa. Feb. 21,

2017)). The Government argues that this court should do
the same.

In response, Cruz offers a number of reasons for
distinguishing those cases from his, including that some
of the cases cited by the Government did not involve
mandatory life without parole, some involved defendants
over the age of 21, and all but one did not involve

expert tes‘[imony.l—6 See Post-Hr'g Reply in Supp. at 6—
7. While the court is cautious in disagreeing with these
other courts, it agrees with Cruz that very few of the courts
that declined to apply Miller to 18-year-olds had before

them a record of scientific evidence comparable to the one
that this court now has before it. As to the few courts
that did consider scientific evidence on adolescent brain

development and nonetheless declined to apply Miller, 17
this court respectfully acknowledges those decisions to
the extent that they constitute persuasive authority, but
recognizes its duty to decide this case on the law and

record now before this court. 18

*17 The court now turns to the evidence presented by
Cruz and the standard of cruel and unusual punishment
under the Eighth Amendment. The Eighth Amendment’s
prohibition of cruel and unusual punishment requires
that “punishment for crime should be graduated and

proportioned to [the] offense.” " Roper, 543 U.S. at 560
(internal quotation marks omitted). This proportionality
principle requires the court to evaluate “ ‘the evolving
standards of decency that mark the progress of a
maturing society’ to determine which punishments are so

disproportionate as to be cruel and unusual.” | 1d. at 561

(quoting . Trop v. Dulles, 356 U.S. 86, 100-01 (1958)).
In its prior Ruling, the court traced the development of
Eighth Amendment jurisprudence as applied to juveniles.
See Ruling re: Mot. for Hr'g at 5-19. Rather than
repeat its lengthy discussion of that history, the court
incorporates herein the relevant discussion and focuses
here on comparing the evidence relied on in Roper and the
additional evidence presented to the court by Cruz.

In 2005, the Roper Court held the death penalty
unconstitutional for persons under the age of 18 and, in
drawing that line, stated:

Drawing the line at 18 years of
age is subject, of course, to the
objections always raised against
categorical rules. The qualities that
distinguish juveniles from adults do
not disappear when an individual
turns 18. By the same token, some
under 18 have already attained a
level of maturity some adults will
never reach. For the reasons we
have discussed, however, a line
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must be drawn. The plurality in
Thompson drew the line at 16. In
the intervening years the Thompson
plurality’s conclusion that offenders
under 16 may not be executed has
not been challenged. The logic of
Thompson extends to those who are
under 18. The age of 18 is the point
where society draws the line for
many purposes between childhood
and adulthood. It is, we conclude,
the age at which the line for death
eligibility ought to rest.

P Roper, 543 U.S. at 574. The Roper Court relied
on national consensus and the diminished penological
justification resulting from the hallmark characteristics of

youth. See | id. at 567, 57273. In Roper, the defendant
was 17 years and 5 months old at the time of the murder.

| 1d. at 556618,

In 2010, the Supreme Court in Graham v. Florida
extended the reasoning in Roper to find that life
imprisonment without parole is unconstitutional for

juvenile nonhomicide offenders. See = Graham v.
Florida, 560 U.S. 48, 74 (2010). Like the Roper Court,
the Graham Court again considered national consensus
and the fact that the characteristics of juveniles undercut
the penological rationales that justified life without parole

sentences for nonhomicide offenses. See id. at 62-67
71-74. In Graham, the defendant was 16 at the time of the

crime. See id. at 53. Thus, the Graham Court did not
need to reconsider the line drawn at age 18 in Roper, but
rather adopted that line without further analysis, quoting

directly from Roper. See | id. at 74-75 (“Because ‘[t]he
age of 18 is the point where society draws the line for many
purposes between childhood and adulthood,” those who
were below that age when the offense was committed may
not be sentenced to life without parole for a nonhomicide

crime.” (quoting | Roper. 543 U.S. at 574)).

In 2012, as noted earlier in this Ruling, the Supreme
Court in Miller further extended Graham to hold
that mandatory life imprisonment without parole is
unconstitutional for juvenile offenders, including those

convicted of homicide. See = Miller, 567 U.S. at 465.
The defendants in Miller were 14 years old at the time
of the crime, and the Miller Court, like the Graham
Court, adopted the line drawn in Roper at age 18 without

considering whether the line should be moved or providing

any analysis to support that line. See id. at 465 (“We
therefore hold that mandatory life without parole for
those under the age of 18 at the time of their crimes
violates the Eighth Amendment’s prohibition on ‘cruel
and unusual punishments.” ”).

*18 Because Cruz was 18 years and 20 weeks old at the
time of the murders in this case, this court is now presented
with a set of facts the Supreme Court has not yet had
need to consider—whether the new rule in Miller can be
applied to an 18-year-old. In considering this question,
the court looks to the same factors considered by the
Supreme Court in Roper, Graham, and Miller—national

consensus and developments in the scientific evidence on
the hallmark characteristics of youth. The court notes that
it need only decide whether the rule in Miller applies to an
18-year-old. On the facts of this case, it need not decide
whether Miller also applies to a 19-year-old or a 20-year-
old, as Cruz was 18 years old at the time of his crime.
Although Cruz asks the court to draw the line at 21, the
court declines to go any further than is necessary to decide
Cruz’s Petition.

1. National Consensus

The decisions in Roper, Graham, and Miller all address
“whether ‘objective indicia of society’s standards, as
expressed in legislative enactments and state practice,’
show a ‘national consensus’ against a sentence for a

particular class of individuals.” o Miller, 567 U.S. at

482 (quoting | Graham, 560 U.S. at 61). In Roper,
the Supreme Court identified three “objective indicia
of consensus” in determining that societal standards
considered the juvenile death penalty to be cruel and
unusual: (1) “the rejection of the juvenile death penalty in

WESTLAW ©




D-16

Cruz v. United States, Slip Copy (2018)

the majority of States;” (2) “the infrequency of its use even
where it remains on the books;” and (3) “the consistency

in the trend toward abolition of the practice.” r Roper,
543 U.S. at 567. The court considers each of these indicia
in turn.

a. Legislative Enactments

“[Tlhe clearest and most reliable objective evidence
of contemporary values is the legislation enacted by

the country’s legislatures.” 'Graham, 560 U.S. at
62 (internal quotation marks and citation omitted).
The Government argues that 24 states and the federal
government have statutes prescribing mandatory life
imprisonment without the possibility of parole for
offenders who commit murder at the age of 18 or older.
See Post-Hr'g Mem. in Opp. at 22; see also id., Ex. A.
The Government further claims that Congress has enacted
41 statutes with a sentence of mandatory life without
parole for premeditated murder. See Post-Hr'g Mem. in
Opp. at 23 (citing five examples). Based on this tally, the
Government concludes that there is no national consensus
that a mandatory life sentence without the possibility of
parole is unconstitutional as applied to persons aged 18 or
older. See id. at 22-23.

However, the Supreme Court in both Graham and
Miler indicated that merely counting the number of
states that permitted the punishment was not dispositive.

.

See Graham, 560 U.S. at 66 (“The evidence of
consensus is not undermined by the fact that many
jurisdictions do not prohibit life without parole for

juvenile nonhomicide offenders.”); . Miller, 567 U.S.
at 485 (relying on reasoning in Graham and Thompson
to “explain[ ] why simply counting [the statutes] would
present a distorted view”). The Miller Court specifically
noted that “the States' argument on this score [is] weaker

than the one we rejected in Graham.” Miller, 567
U.S. at 482. In Graham, 39 jurisdictions permitted life
imprisonment without parole for juvenile nonhomicide

offenders, see e Graham, 560 U.S. at 62, while, in Miller,
29 jurisdictions permitted mandatory life imprisonment
without parole for juvenile homicide offenders, see

Miller, 567 U.S. at 482. The Government has cited the
court to 25 jurisdictions in this case, a lower number than

that in Graham or Miller.

Moreover, the reasoning of the Court in Miller that the

tally of legislative enactments is less significant than other
considerations to its ultimate conclusion is also applicable
to the current issue before the court. The Miller Court
reasoned:

*19 For starters, the cases here
are different from the typical one
in which we have tallied legislative
enactments. Our decision does not
categorically bar a penalty for a
class of offenders or type of crime
—as, for example, we did in Roper
or Graham. Instead, it mandates
only that a sentence follow a certain
process—considering an offender’s
youth and attendant circumstances
—before imposing a particular
penalty. And in so requiring,
our decision flows straightforwardly
from our precedents: specifically, the
principle of Roper, Graham, and
our individualized sentencing cases
that youth matters for purposes of
meting out the laws' most serious
punishments. When both of those
circumstances have obtained in the
past, we have not scrutinized or
relied in the same way on legislative
enactments.

| Miller. 567 U.S. at 483. Because the issue before the
court now is whether to apply Miller to an 18-year-old,
the same circumstances identified above in Miller are
necessarily also true here, so the court need not rely too
heavily on legislative enactments. Cruz asks this court to
rule that the mandatory aspect of the sentence applied
to him be held to be unconstitutional. He does not seek
a ruling that would prevent such a sentence from being
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applied in the discretion of the sentencing judge, after
consideration of a number of sentencing factors, including
his youth and immaturity at the time of the offense.

Additionally, Cruz argues that, beyond the context
of statutes pertaining specifically to mandatory life
imprisonment without parole, states have enacted a
number of statutes providing greater protections to
offenders ages 18 into the early 20s than to adults. For
example, while the Government indicates that no state
treats individuals aged 18 to 21 differently than adults
for homicide offenses, see Post-Hr'g Mem. in Opp. at 23,
the Government acknowledges that a number of states
do recognize an intermediate classification of “youthful
offenders” applicable to some other crimes. See id., Ex.
A (indicating that 18-year-olds are classified as “youthful
offenders” in California, Colorado, Florida, New Mexico,
and New York). Cruz also identifies 16 states that
provide protections, such as expedited expungement,
Youth Offender Programs, separate facilities, or extended
juvenile jurisdiction, for offenders who are 18 years old
up to some age in the early 20s, depending on the
state. See Post-Hr'g Mem. in Supp. at 34-38; see also,

e.g., W Cal. Penal Code § 3051(a)(1) (providing a youth
offender parole hearing for prisoners under the age of
25); Va. Code. Ann. § 19.2-311(B)(1) (permitting persons
convicted of nonhomicide offenses under the age of 21
to be committed to a state facility for youthful offenders
in lieu of any other penalty provided by law). Although
the Government argues that these protections often do
not apply to youthful offenders who commit the most
serious crimes, such as the double homicide for which
Cruz was convicted, see Post-Hr'g Mem. in Opp. at 23,
these statutes nonetheless indicate a recognition of the
difference between 18-year-olds and offenders in their
mid-twenties for purposes of criminal culpability.

The Government also argues that these statutes are not
persuasive of a national consensus because the question
is not whether there is a national consensus that the
adolescent brain is not mature until the mid-20s, but
rather whether there is a national consensus about the
sentencing practice at issue. See Post-Hr'g Mem. in Opp.

at 26 n.10 (quoting | Graham, 560 U.S. at 61 (describing
the inquiry as whether “there is a national consensus
against the sentencing practice at issue™)). While the court

agrees with the Government that the issue before it is
whether a national consensus exists as to the practice of
sentencing 18-year-olds to mandatory life imprisonment
without parole, the court considers other evidence of line-
drawing between juveniles and adults still to be relevant.
In drawing the line at age 18, the Roper Court pointed to
evidence beyond the strict context of the death penalty.

See | Roper, 543 U.S. at 574 (“The age of 18 is the
point where society draws the line for many purposes

between childhood and adulthood. It is, we conclude,
the age at which the line for death eligibility ought to
rest.”). Therefore, while the court places greater weight on
national consensus about mandatory life imprisonment
without parole, the court, like the Roper Court, considers
“where society draws the line for many purposes between
childhood and adulthood” to be a relevant consideration.
1d.

b. Actual Use

*20 In finding the government’s reliance on counting
to be “incomplete and unavailing,” the Graham Court
emphasized the importance of actual sentencing practices
as part of the Court’s evaluation of national consensus.

| Graham, 560 U.S. at 62. Along these lines, Cruz
points to a 2017 Report by the United States Sentencing
Commission on offenders ages 25 or younger who
were sentenced in the federal system between 2010 and
2015. See Post-Hr'g Mem. in Supp., Ex. 3, United
States Sentencing Commission, Youthful Offenders in the
Federal System, Fiscal Years 2010 to 2015 (“Youthful
Offenders™) (Doc. No. 115-3).

The Sentencing Commission reported that 86,309
youthful offenders (aged 25 and under) were sentenced
in the federal system during that five-year period. See
id. at 2. Of those, 2,226 (2.6%) were 18 years old, 5,800
(6.7%) were 19 years old, and 8,809 (10.2%) were 20 years
old. See id. at 15. Of the 86,309 youthful offenders, 96

received life sentences. See . id. at 48. Of those 96, 85
were 21 years or older at the time of sentencing, 6 were
20 years old, 4 were 19 years old, and only one was 18
years old. See id. Although the Sentencing Commission’s
findings are imperfectly tailored to the question before the
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court,Q they nonetheless indicate the rarity with which
life sentences are imposed on 18-year-olds like Cruz, at
least in the federal system.

*21 The Government argues that the court should not
place weight on the Sentencing Commission’s Report
because it is “simply a report on statistics regarding
offenders aged twenty-five or younger. It makes no
recommendation to the Commission to change the
Sentencing Guidelines. Nor does it establish anything
about trends regarding mandatory life sentences.” Post-
Hr'g Mem. in Opp. at 27. In so arguing, the Government
would overly restrict the type of evidence that the court
may consider in determining whether a national consensus
exists. Notably, the Graham Court also considered actual
sentencing practices, as reported by a study done by the

United States Department of Justice. See | Graham
560 U.S. at 62-63. The Graham Court did not mention
whether the study recommended legislative changes or
reported trends over time, but rather considered its
findings about the infrequency of life without parole
as a sentence for juvenile nonhomicide offenders to be
significant evidence of a national consensus regardless.

See id.; see also | Roper, 543 U.S. at 567 (including as
a separate indicia of consensus “the infrequency of [the
punishment’s] use even where it remains on the books,”
independent of the indicia for legislative enactments or
directional trends). Thus, while certainly not dispositive of
national consensus, the Sentencing Commission’s Report
is relevant evidence in the court’s consideration on that
issue. To that end, the Report clearly indicates the extreme
infrequency of the imposition of life sentences on 18-year-
olds in the federal system.

¢. Directional Trend

Cruz additionally points to evidence of trends since
Roper indicating a direction of change toward recognizing
that “late adolescents require extra protections from the
criminal law” and more generally that society “treats
eighteen- to twenty-year-olds as less than fully mature
adults.” Post-Hr'g Mem. in Supp. at 38, 40. As noted
previously, the Government challenges Cruz’s reliance
on such evidence because the issue is whether “there is

a national consensus against the sentencing practice at
issue,” not whether there is a national consensus that
adolescent brains are not fully mature until the mid-20s.

Post-Hr'g Mem. in Opp. at 26 n.10 (quoting ! Graham
560 U.S. at 61).

The court acknowledges that the most persuasive evidence
of a directional trend would be changes in state legislation
prohibiting mandatory life imprisonment without parole
for 18-year-olds. Cruz has not provided evidence of
this. However, the court again looks for guidance to
the Roper Court, which drew the line at age 18 based
on “where society draws the line for many purposes

between childhood and adulthood.” | Roper, 543 U.S.
at 574. Thus, trends as to where society draws that line
are relevant, and the court is not confined to consider
only evidence in the strict context of mandatory life
imprisonment without parole.

While Roper emphasized that society draws the line at age
18 for many purposes, including voting, serving on juries,
and marrying without parental consent, Cruz identifies
other important societal lines that are drawn at age 21,
such as drinking. See Post-Hr'g Mem. in Supp. at 40-41

(citing 23 U.S.C. § 158); | Roper, 543 U.S. at 569. Some
lines originally drawn at age 18 have also begun to shift to
encompass 18- to 20-year-olds. For example, a Kentucky
state court in Bredhold v. Kentucky declared the state’s
death penalty statute unconstitutional as applied to those
under the age of 21, based on a finding of a “consistent
direction of change” that “the national consensus is
growing more and more opposed to the death penalty, as
applied to defendants eighteen (18) to twenty-one (21).”
Post-Hr'g Mem. in Supp., Ex. 5, Bredhold v. Kentucky
(Doc. No. 115-5) at 6. The Kentucky court cited the fact
that, in the 31 states with a death penalty statute, a total
of only 9 defendants under the age of 21 at the time of the
offence were executed between 2011 and 2016.

Likewise, recognizing the same directional trend, the
American Bar Association (“ABA”) issued a Resolution
in February 2018, “urg[ing] each jurisdiction that imposes
capital punishment to prohibit the imposition of a
death sentence on or execution of any individual
who was 21 years old or younger at the time of
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the offense.” See Petitioner’s Notice of Supplemental
Authority, Ex. A (“ABA Resolution”) (Doc. No.
121-1) at 1. In doing so, the ABA considered both
increases in scientific understanding of adolescent brain
development and legislative developments in the legal
treatment of individuals in late adolescence. See id. at
6-10. For example, it recognized “a consistent trend
toward extending the services of traditional child-serving
agencies, including the child welfare, education, and
juvenile justice systems, to individuals over the age of 18.”
Id. at 10.

*22 Additionally, Cruz points out that, between 2016
and 2018, 5 states and 285 localities raised the age to
buy cigarettes from 18 to 21. See Campaign for Tobacco-
Free Kids, States and Localities That Have Raised
the Minimum Legal Sale Age for Tobacco Products
to 21, http://www.tobaccofreekids.org/assets/content/
what_we_do/state_local_issues/sales_21/

states_localities. MLSA_21.pdf. Furthermore, as of 2016,
all fifty states and the District of Columbia recognized

extended age jurisdictionﬂ for juvenile courts beyond
the age of 18, in comparison to only 35 states in 2003.
See Post-Hr'g Mem. in Supp., Ex. 8, National Center
for Juvenile Justice, U.S. Age Boundaries of Delinquency
2016 (Doc. No. 115-8) at 2; Elizabeth Scott, Richard
Bonnie & Laurence Steinberg, Young Adulthood as a
Transitional Legal Category, 85 Fordham L. Rev. 641,

666 n.156 (2016).

While there is no doubt that some important societal
lines remain at age 18, the changes discussed above reflect
an emerging trend toward recognizing that 18-year-olds
should be treated different from fully mature adults.

2. Scientific Evidence

“Community consensus, while entitled to great weight,
is not itself determinative of whether a punishment

is cruel and unusual.” | Graham, 560 U.S. at 67
(internal quotation marks omitted). The court retains
the responsibility of interpreting the Eighth Amendment.

Id. (citing | Roper, 543 U.S. at 575). To that end,
“[t]he judicial exercise of independent judgment requires

consideration of the culpability of the offenders at issue
in light of their crimes and characteristics, along with the

P

severity of the punishment in question.” | Id. at67.

The Court in Roper, Graham, and Miller thus looked
to the available scientific and sociological research at

the time of the decisions to identify differences between
juveniles under the age of 18 and fully mature adults—
differences that undermine the penological justifications

for the sentences in question. See Roper, 543 U.S. at

569-72; | Graham, 560 U.S. at 68-75; . Miller, 567
U.S. at 471 (“Our decisions rested not only on common
sense—on what “any parent knows”—but on science and
social science as well.””). The Supreme Court in these cases
identified “[t]hree general differences between juveniles
under 18 and adults”: (1) that juveniles have a “lack of
maturity and an underdeveloped sense of responsibility,”
often resulting in “impetuous and ill-considered actions
and decisions;” (2) that juveniles are “more vulnerable or
susceptible to negative influences and outside pressures,
including peer pressure;” and (3) that “the character of
a juvenile is not as well formed as that of an adult.”

Roper, 543 U.S. at 569-70; see also ! Graham, 560

U.S.at68:  Miller, 567 U.S. at 471-72.

Because of these differences, the Supreme Court
concluded that juveniles are less culpable for their crimes
than adults and therefore the penological justifications
for the death penalty and life imprisonment without

the possibility of parole apply with less force to them

than to adults. See . Roper, 543 US. at 570-71;

| Graham, 560 U.S. at 69-74; | Miller, 567 U.S. at 472
73. Retribution is less justifiable because the actions of a
juvenile are less morally reprehensible than those of an

adult due to diminished culpability. See | Graham, 560
U.S. at 71. Likewise, deterrence is less effective because

voeer

juveniles' “impetuous and ill-considered actions” make
them “less likely to take a possible punishment into

consideration when making decisions.” | Id. at 72. Nor
is incapacitation applicable because juveniles' personality
traits are less fixed and therefore it is difficult for experts to
“differentiate between the juvenile offender whose crime
reflects unfortunate yet transient immaturity, and the
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rare juvenile offender whose crime reflects irreparable

corruption.” L Id.at 7273 (quoting f Roper, 543 U.S.
at 572). Finally, rehabilitation cannot be the basis for
life imprisonment without parole because that “penalty

altogether forswears the rehabilitative ideal” by “denying

the defendant the right to reenter the community.” . Id.
at 74.

*23 In reaching its decision, the Roper Court relied on

the Court’s prior decision in - Thompson v. Oklahoma,
487 U.S. 815 (1988), which held that the Eighth
Amendment prohibited the execution of a defendant
convicted of a capital offense committed when the

defendant was younger than 16 years old. See P Roper,
543 U.S. at 570-71. The Roper Court pointed to the
Thompson Court’s reliance on the significance of the

distinctive characteristics of juveniles under the age of 16
and stated, “We conclude the same reasoning applies to all
juvenile offenders under 18.” Id. The court now looks to
the Roper Court’s reliance on these same characteristics
and concludes that scientific developments since then
indicate that the same reasoning also applies to an 18-
year-old. See Steinberg Tr. at 70-71 (stating that he
is “[a]bsolutely certain” that the scientific findings that
underpin his conclusions about those under the age of 18
also apply to 18-year-olds); Alexandra Cohen et al., When
Does a Juvenile Become an Adult? Implications for Law
and Policy, 88 Temple L. Rev. 769 (2016); Post-Hr'g Mem.
in Supp., Ex. 1, Laurence Steinberg et al., Around the
World, Adolescence is a Time of Heightened Sensation
Seeking and Immature Self-Regulation, Developmental
Science 00 (2017) (Doc. No. 115-1).

As to the first characteristic identified by the Roper
Court—*lack of maturity and an underdeveloped sense
of responsibility” as manifested in “impetuous and ill-
considered actions and decisions”—the scientific evidence
before the court clearly establishes that the same traits

are present in 18-year-olds. See ' Roper, 543 U.S. at
569. Cruz’s evidence consists of the expert testimony of
Dr. Laurence Steinberg and scientific articles offered as
exhibits. See, e.g., Cohen et al.,, When Does a Juvenile

Become an Adult?; Steinberg et al., Around the World. 2

In his testimony, Dr. Steinberg defined early adolescence
as occurring between the ages of 10 and 13, middle
adolescence between the ages of 14 and 17, and late
adolescence between the ages of 18 and 21. See Steinberg
Tr. at 11. He distinguished between two different decision-
making processes: cold cognition, which occurs when
an individual is calm and emotionally neutral, and hot
cognition, which occurs when an individual is emotionally
aroused, such as in anger or excitement. See id. at 9-10.
Cold cognition relies mainly on basic thinking abilities
while hot cognition also requires the individual to regulate
and control his emotions. See id. at 10. While the abilities
required for cold cognition are mature by around the age
of 16, the emotional regulation required for hot cognition
is not fully mature until the early- or mid-20s. See id.
at 10, 70; see also Cohen et al., When Does a Juvenile
Become an Adult?, at 786 (finding that, “relative to adults
over twenty-one, young adults show diminished cognitive
capacity, similar to that of adolescents, under brief and
prolonged negative emotional arousal”).

Dr. Steinberg also testified that late adolescents “still show
problems with impulse control and self-regulation and
heightened sensation-seeking, which would make them in
those respects more similar to somewhat younger people
than to older people.” Steinberg Tr. at 19. For example,
he testified that impulse control is still developing during
the late adolescent years from age 10 to the early- or

mid-20s. 22 See id. at 20; Post-Hr'g Mem. in Supp. at
10; Cohen et al. at 780. Additionally, late adolescents
are more likely to take risks than either adults or middle
or early adolescents. See Steinberg Tr. at 20. According
to Dr. Steinberg, risk-seeking behavior peaks around
ages 17 to 19 and then declines into adulthood. See
id.; Steinberg et al., Around the World, at 10 (graphing
the trajectory of sensation-seeking behavior, as related

to age, as an upside-down “U” with the peak at age
19). The scientific evidence therefore reveals that 18-year-
olds display similar characteristics of immaturity and
impulsivity as juveniles under the age of 18.

*24 The same conclusion can be drawn for susceptibility
of 18-year-olds to outside influences and peer pressure,
the second characteristic of youth identified in Roper. Dr.
Steinberg testified that the ability to resist peer pressure
is still developing during late adolescence. See Steinberg

WESTLAW ©




D-21

Cruz v. United States, Slip Copy (2018)

Tr. at 20-21. Therefore, susceptibility to peer pressure is
higher in late adolescence than in adulthood, but slightly
lower than in middle adolescence. See id. According to
Dr. Steinberg’s research, up until the age of 24, people
exhibit greater risk-taking and reward-sensitive behavior
when in the presence of their peers. Seeid. at 24-25. Adults
after the age of 24 do not exhibit this behavior, but rather
perform the same whether they are by themselves or with
their peers. See id. Therefore, like juveniles under the age
of 18, 18-year-olds also experience similar susceptibility to
negative outside influences.

Finally, on the third characteristic of youth identified by
Roper—that a juvenile’s personality traits are not as fixed
—Dr. Steinberg testified that people in late adolescence
are, like 17-year-olds, more capable of change than are
adults. See id. at 21.

Thus, in sum, Dr. Steinberg testified that he is “absolutely
confident” that development is still ongoing in late
adolescence. See id. at 62. In 2003, Dr. Steinberg co-
wrote an article, the central point of which was that
adolescents were more impetuous, were more susceptible
to peer pressure, and had less fully formed personalities
than adults. See id. at 22; see also Laurence Steinberg &
Elizabeth Scott, Less Guilty by Reason of Adolescence:
Developmental Immaturity, Diminished Responsibility,
and the Juvenile Death Penalty, 58 Am. Psychol. 1009
(2003). Although the article focused on people younger
than 18, Dr. Steinberg testified that, if he were to write
the article today, with the developments in scientific
knowledge about late adolescence, he would say “the same

things are true about people who are younger than 21.”
Steinberg Tr. at 22.

The court today is not asked to determine whether the line
should be drawn at age 20. Rather, the issue before the
court is whether the conclusions of Miller can be applied to
Cruz, an 18-year-old. To that end, Dr. Steinberg testified
that he was not aware of any statistically significant

difference between 17-year-olds and 18-year-olds on issues
relevant to the three differences identified by the Court
in Roper, Graham, and Miller. See id. at 69; see also,

supra, at 48-49. When asked whether he could state to a
reasonable degree of scientific certainty that the findings
that underpinned his conclusions as to the defendants in
Graham and Miller, who were under the age of 18, also

applied to an 18-year-old, Dr. Steinberg answered that he
was “[a]bsolutely certain.” See id. at 70-71.

The Government does not contest Dr. Steinberg’s
scientific opinion or with Cruz’s presentation of the
scientific findings. See Post-Hr'g Mem. in Opp. at 15 (“To
be clear, the Government did not, and has not, taken
issue with Professor Steinberg’s scientific opinion on these
matters. Nor, generally, does the Government dispute the
scientific findings presented by the petitioner in his brief,
which largely mirror those to which Professor Steinberg

testified.”).ﬁ Rather, the Government argues only that
the court has before it the same scientific evidence that
was before the Supreme Court in Miller, so the court
should draw the same line at age 18 as did the Miller
Court. See id. at 12-20. The Government presents a side-
by-side comparison of some of the facts presented by
Dr. Steinberg at the evidentiary hearing before this court
and the facts presented in two amicus briefs submitted in

Miller. See id. at 16-18.2%

*25 The Government’s comparison is misguided,
however, because the Supreme Court in Miller did
not have occasion to consider whether the indicia of
youth applied to 18-year-olds. As discussed above, the
Supreme Court has historically been “reluctan[t] to decide
constitutional questions unnecessarily.” See Bowen, 422
U.S. at 920. In Miller, both defendants were 14 years

old at the time of their crimes. See | Miller, 567 U.S.
at 465. The issue before the Court in Miller was whether
mandatory life imprisonment without the possibility of
parole was unconstitutional for juvenile offenders who
committed homicides. See id. Thus, the Miller Court
merely adopted without analysis the line at age 18, drawn
seven years earlier by the Roper Court, because the facts
before the Court did not require it to reconsider that

line. See | Miller, 567 U.S. at 471-80. As evidence of
this, when the Supreme Court asked counsel for Miller
where to draw the line, rather than pointing to any
scientific evidence, counsel answered, “I would draw it
at 18 ... because we've done that previously; we've done
that consistently.” See Miller, Oral Argument Transcript,
at 10, available at https:/www.supremecourt.gov/
oral_arguments/argument_transcripts/ 2011/10-9646.pdf.
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A more appropriate comparison, then, would be the
evidence before the court today and the evidence before
the Roper Court in 2005. Dr. Steinberg testified that, in
the mid- to late-2000s, “virtually no research ... looked
at brain development during late adolescence or young
adulthood.” Steinberg Tr. at 14. He stated:

People began to do research on
that period of time toward the end
of that decade and as we moved
into 2010 and beyond, there began
to accumulate some research on
development in the brain beyond age
18, so we didn't know a great deal
about brain development during
late adolescence until much more
recently.

Id. Therefore, when the Roper Court drew the line at age
18 in 2005, the Court did not have before it the record
of scientific evidence about late adolescence that is now
before this court.

Thus, relying on both the scientific evidence and
the societal evidence of national consensus, the court
concludes that the hallmark characteristics of juveniles
that make them less culpable also apply to 18-year-
olds. As such, the penological rationales for imposing
mandatory life imprisonment without the possibility of

Footnotes
1

parole cannot be used as justification when applied to an
18-year-old.

The court therefore holds that Miller applies to 18-year-
olds and thus that “the Eighth Amendment forbids a
sentencing scheme that mandates life in prison without
possibility of parole” for offenders who were 18 years

old at the time of their crimes. See . Miller, 567 U.S.
at 479. As applied to 18-year-olds as well as to juveniles,

“[bly making youth (and all that accompanies it) irrelevant
to imposition of that harshest prison sentence, such
a scheme poses too great a risk of disproportionate
punishment.” See id. As with Miller, this Ruling does
not foreclose a court’s ability to sentence an 18-year-
old to life imprisonment without parole, but requires the
sentencer to take into account how adolescents, including
late adolescents, “are different, and how those differences
counsel against irrevocably sentencing them to a lifetime

id. at 480.

in prison.” Se

VI. CONCLUSION

For the reasons stated above, Cruz’s Petition to Vacate,
Set Aside, or Correct Sentence (Doc. No. 37) is
GRANTED.

SO ORDERED.
All Citations

Slip Copy, 2018 WL 1541898

Cruz also filed a Supplemental Section 2255 Motion seeking relief pursuant to Montcrieffe v. Holder, 133 S. Ct. 1678

(2013). See Supplemental Memorandum of Law (Doc. No. 43). This court denied relief on Cruz’s supplemental argument.
See Ruling re: Motion for Hearing and Supplemental Section 2255 Motion (Doc. No. 86) at 29-30.

N

The Government objected to the relevance of Cruz’s testimony, arguing that “his specific characteristics have no bearing

on whether this Court is authorized to rethink the Supreme Court’s decision in Miller, much less whether any change would
be warranted in Eighth Amendment jurisprudence.” See Government’s Post-Hearing Memorandum in Opposition to Pet.
to Vacate (“Post-Hr'g Mem. in Opp.”) (Doc. No. 117) at 29. The Government argues that such evidence is appropriately
addressed only at a resentencing hearing for Cruz, should the court grant Cruz’s petition. See id.

The court notes that Cruz’s testimony was admitted only as a case study, or as one example, of the trajectory of

adolescent brain development. See Miller, 567 U.S. at 478 (describing the facts surrounding each defendant’s case

as “illustrat[ing] the problem”). The court does not base this Ruling on the specific facts of Cruz’s case.
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The Mandate focuses on retroactivity because the Petition was authorized prior to the Supreme Court’s ruling in

i Montgomery v. Louisiana. 136 S. Ct. 718 (2018), and likely also because Cruz's Memorandum likewise focused on
the issue of retroactivity. See App. to File Successive Pet. at 2-8.

Like Cruz’s original Memorandum in Support of Application to File a Successive Petition, the Supplemental Memorandum
is also ambiguous. It does appear to reference the argument that he was under the age of 18 for one of the predicate
acts of the offense. See Cruz v. United States (Second Circuit Court of Appeals), No. 13-2457, Supplementary Papers
to Motion for Successive Petition (Doc. No. 14) at 2. However, the Supplemental Memorandum does not elaborate the
argument with much clarity, nor is the rest of the Memorandum clear as to whether other arguments are also raised.
In the face of such ambiguity, the court reads Cruz’s pro se filings liberally to raise the strongest arguments that they

suggest, as explained above. See | - Willey v. Kirkpatrick. 801 F.3d 51. 62 (2d Cir. 2015).

Even if Cruz’s Application before the Second Circuit is read not to contain the current claim that Miller applies to him as
an 18-year-old, the court would nonetheless likely proceed to its gate-keeping inquiry of whether the claim satisfies the
requirements of section 2255(h). By way of comparison, while Cruz’s current successive petition was pending before this

court, Cruz moved for leave before the Second Circuit to file another successive 2255(h) petition based on ©.~ Moncrieffe
v. Holder, 133 S. Ct. 1678 (2013}, an entirely separate claim unrelated to either of his Miller claims. See Supplemental
Memorandum of Law (Doc. No. 43) at 2; Response to 2255 Motion (Doc. No. 64) at 7. The Second Circuit denied his
motion because it had already granted him leave to file the current petition, which was then already pending before this
court. See Response to 2255 Motion at 7. In doing so, the Second Circuit stated, “If a § 2255 motion is already pending
in district court pursuant to this Court’s authorization under § 2255(h) motion, the movement [sic] may seek to amend
that motion to add claims without first requesting leave of this Court.” Id. (quoting the Second Circuit).

Therefore, the court considers it likely that, even if it found that Cruz’s current Miller argument were not included in his
Application to File Successive Petition before the Second Circuit, the Second Circuit would treat this claim in a similar
manner as Cruz’s Moncrieffe claim and permit him to seek permission from this court to include the claim in his Petition
without seeking leave from the Circuit. As such, the court would then proceed to consider whether the claim satisfies
the requirements of section 2255(h), leading to the same analysis the court conducts in this Ruling. Therefore, it is not
significant to the outcome of this case whether Cruz’'s Memoranda before the Second Circuit expressly included the
current claim or not.

At oral argument, the Government argued that the Johnson line of cases is distinguishable from the Miller context. The
Government argued that, because the language of the residual clause of the Armed Career Criminal Act ("ACCA”) is
nearly identical to the language of the residual clause in the Sentencing Guidelines, applying the rule in Johnson to
petitions based on the Sentencing Guidelines is different than applying the rule in Miller to petitions of defendants who
were 18 years old at the time of their crimes.

The court, however, does not consider this distinction significant. Just as Miller said nothing about defendants who were
18 years old at the time of the crime, Johnson says nothing about the Sentencing Guidelines. Thus, like Cruz’s Petition
here, successive 2255(h) petitions seeking to rely on Johnson to vacate convictions under the Sentencing Guidelines
require the courts to consider whether section 2255(h) is limited to petitions raising the specific set of facts addressed
in Johnson or whether it permits petitions to rely on the rule of Johnson to address a new set of facts not specifically
addressed by that case. Cases considering that question provide relevant guidance for this court’s inquiry because they
address the meaning of the statutory words “to contain” in section 2255(h), which should maintain the same meaning
regardless of the content of the new rule of constitutional law at issue.

Additionally, the court notes that, even if the analogy between the Johnson and Miller contexts for considering the section
2255(h) requirements is not perfect, there is no binding Second Circuit precedent indicating how the court should interpret
section 2255(h) in the context of Miller. In such a situation, the court finds it helpful to consider persuasive authority
interpreting the statute at issue, even in different contexts, in order to best anticipate how the Second Circuit would decide
the question before the court.

In doing so, the court recognizes that its task requires a higher bar than that of the Court of Appeals because this court
must determine that the requirements of section 2255(h) are actually met, not merely that the Petition has put forth a

prima facie showing.
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The Hoffner court additionally made pragmatic arguments based on the prima facie standard of the Court of Appeals'

inquiry and the protections of a fuller exploration by the district court. See . In re Hoffner, 870 F.3d at 308—09. This
court acknowledges that these arguments are irrelevant to its current inquiry due to the different standard and posture of
the Court of Appeals' inquiry, but the court does not consider these arguments to undermine the rest of the Third Circuit’s
analysis, which is relevant to this court’s inquiry into the meaning of section 2255(h)(2).

The Government argues to the contrary that whether Miller applies to Cruz is a preliminary gatekeeping question that
should be decided under the requirements of section 2255(h). See Post-Hr'g Mem. in Opp. at 2-6. However, if the gate-
keeping inquiry under section 2255(h) includes whether the new rule of constitutional law applies to the petitioner, there
would often likely remain no issue to be decided on the merits.

The Supreme Court has clarified, however, that the mere existence of disagreement does not necessarily indicate that

the rule is new. See Beard v. Banks, 542 U.S. 406, 416 n.5 (2004) (“Because the focus of the inquiry is whether
reasonable jurists could differ as to whether precedent compels the sought-for rule, we do not suggest that the mere

existence of a dissent suffices to show that the rule is new.” (emphasis in original)); | id. at 423 (Souter, J., dissenting)
(noting that the majority acknowledges that the all-reasonable-jurists standard “is objective, so that the presence of actual
disagreement among jurists and even among Members of this Court does not conclusively establish a rule’s novelty”);

see also Moore. 871 F.3d at 81 (“In fact, it would not necessarily be a new rule of constitutional law even if we did

disagree on the constitutional issue.” (citing [ Beard. 542 U.S. at 416 n.5)).
If, of course, Donnell had been a Second Circuit opinion, the court’s duty to address the difficult question now before
it would have been easy.

The Supreme Court has granted certiorari in the case of Lynch v. Dimaya. See Lynch v. Dimaya. 137 S. Ct. 31 (Mem.)

(2016). In Lynch, the Supreme Court will decide whether the residual clause of m 18 U.S.C. § 16(b), using language

similar to that struck down by Johnson in the ACCA, is unconstitutionally vague. See . Dimaya v. Lynch. 803 F.3d
1110, 1111 (9th Cir. 2015).

While this decision may add clarity to the circuit split discussed above, it will do so by resolving the merits issue, not by
determining the correct approach to section 2255(h). Lynch reaches the Supreme Court on certiorari from an appeal of
a decision by the Board of Immigration Appeals, not on a successive habeas petition under section 2255. See id.
Again, the court recognizes that its responsibility to review the requirements of section 2255(h) requires it to apply a
higher standard than the prima facie showing required of the Court of Appeals in certifying a successive petition. See.

e.q. | Ferranti, 2010 WL 307445, at *10. Therefore, the court acknowledges that these circuit precedents considering
certification are imperfect guides for the court’s current inquiry under section 2255(h). However, because there is no
binding precedent reviewing a district court’s assessment of the section 2255(h) requirements, the court nonetheless
looks to these certification cases as persuasive authority. As such, the court looks to the Court of Appeals cases discussed

above for guidance in interpreting the language of section 2255(h). See. e.g., ' Inre Moore. 830 F.3d at 1271.

The court acknowledges that, in its previous Orders and Rulings, it used the language of “expanding” Miller, rather than
“containing” or “relying on” the new rule in Miller. See, e.g., Order on Motion for Appointment of Counsel (Doc. No. 20)
at 3 (“Counsel shall file a federal habeas motion and supporting memorandum ... addressing whether Miller ... may be
expanded to apply to those who were over the age of 18 at the time of their crimes....”}; Ruling re: Mot. for Hearing at 23
(“Cruz argues that Miller’s protection should be expanded to individuals who were under 21 at the time they committed
their crimes.”). The court does not, however, consider itself bound in this current Ruling by its less-than-thoughtful choice
of language in prior Rulings, which could admittedly have been the result of sloppy drafting. At the time of the Order and
Ruling cited above, the court was not considering the issue of whether Cruz’s Petition “relied on” the new rule in Miller
and therefore may have been less mindful of its choice of language in that regard.

The Government argues that the court should not deviate from the bright line drawn in Miller at age 18, “even where
it believe[s] that the underlying rationale of that precedent ha[s] been called into question by subsequent cases.” Post-

Hr'g Mem. in Opp. at 67 (citing, inter alia, gkv"Aqostini v. Felton. 521 U.S. 203, 237-38 (1997)). Distinct from this case,
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however, Agostini involved Supreme Court precedent that “directly control[led]” the case. See e Agostini. 521 U.S. at
237. As noted above, Miller does not hold that mandatory life imprisonment without parole is constitutional as long as
it is applied to those over the age of 18.

The one case that Cruz identifies as including expert testimony is | United States v. Marshall, 736 F.3d 492 (6th Cir.
2013). See Post-Hr'g Reply in Supp. at 6—7. The expert testimony in Marshall, however, was substantially different from
the expert testimony before this court, as the testimony in Marshall did not focus on the science of typical adolescent brain
development. Although the expert in that case did testify that “the adolescence period does not end at 18 but actually

extends into an individual’'s mid-20s,” id. at 496, his testimony did not focus on the scientific evidence of development
in typical 18-year-olds. Rather, the expert’s testimony focused on a condition unique to the defendant in Marshall called
Human Growth Hormone Deficiency, which “basically prevents maturation.” See id. Therefore, the defendant in Marshall

argued that his condition made him different from others who shared his chronological age. See | id.at497 (describing
the defendant’s developmental delay as “unique”). He was not arguing that 18-year-olds generally present the same
hallmark characteristics of youth as 17-year-olds, as Cruz is arguing here. Thus, while the Marshall court considered
expert testimony, it did not consider expert testimony comparable to that presented by Dr. Steinberg before this court.

The court notes three cases cited by the Government that do consider scientific evidence. The petitioner in White v.
Delbaso argued that “validated science and social science adopted by the high court has established that the human
brain continues to develop well into early adulthood, specifically until the age of 25,” but the district court for the Eastern
District of Pennsylvania rejected such an argument and found that the petitioner was not entitled to file a second habeas

petition based on Miller. See | White v. Delbalso, No. 17-CV-443, 2017 WL 939020. at *2 (E.D. Pa. Feb. 21, 2017).
That case differs from Cruz’s in two key respects. First, the petitioner in White was 23 years old at the time of his crime,
while Cruz was 5 months past his 18th birthday. As noted by the scientific evidence discussed in this Ruling, the evidence
of continued development is stronger for 18-year-olds than it is for 23-year-olds. See Steinberg Tr. at 70-71 (indicating
that he is “[a]bsolutely certain” that the scientific conclusions concerning juveniles also apply to 18-year-olds, but not as
confident about 21-year-olds). Second, the court in White notes that the petitioner made an argument based on “validated
science and social science,” but does not discuss whether such evidence was presented to the court. Therefore, the
court is unable to compare the depth or robustness of the evidence considered in White, if any.

At oral argument, the Government also cited two additional cases in which scientific evidence of adolescent brain
development was presented. The Government noted that, in Adkins v. Wetzel, the petitioner cited to Dr. Steinberg’s
research to support the petitioner's argument that Miller's protections should apply to him despite the fact that he was

18 years old at the time of his underlying offenses. See | Adkins v. Wetzel, No. 13-3652, 2014 WL 4088482, at *3—*4
(E.D. Pa. Aug. 18. 2014). The opinion states:
In his habeas petition, he asserted that convicted eighteen year olds are similarly situated to younger teenagers
because the frontal lobes of their brains are still developing. (Doc. No. 1 at 7) (citing Laurence Steinberg & C.
Monahan, Age Differences in Resistance to Peer Influence, 43 Developmental Psychology 1531 (2007)). Likewise, in
his objections, Petitioner contends that at the time of the underlying offenses, he suffered from the same diminished
culpability as teenagers under the age of eighteen. (Doc. No. 26 at 25.) Petitioner did not submit any evidence in
support of these arguments.
Id. at *4. While the petitioner in Adkins cited to one of Dr. Steinberg’s articles from 2007, the Adkins court’s above
description of the lack of evidence reflects a record that is not comparable to the one before this court. The evidence
presented by Cruz here includes numerous articles and studies by Dr. Steinberg and others, as well as Dr. Steinberg’s
expert testimony before the court. Among other things, Dr. Steinberg testified that most of the research on adolescent
brain development for late adolescents beyond age 18 did not emerge until the end of the 2000s and early 2010s. See
Steinberg Tr. at 14. Therefore, it is unlikely that one article from 2007 could capture the breadth or depth of scientific
evidence on late adolescence presented before this court, which includes, inter alia, research published in 2016 and
2017. See Alexandra Cohen et al., When Does a Juvenile Become an Adult? Implications for Law and Policy. 88 Temple
L. Rev. 769 (2016) (introduced by Cruz at the evidentiary hearing before this court in Marked Exhibit and Witness List
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(Doc. No. 113)); Post-Hr'g Mem. in Supp., Ex. 1, Laurence Steinberg et al., Around the World. Adolescence is a Time of
Heightened Sensation Seeking and Immature Self-Regulation, Developmental Science 00 (2017) (Doc. No. 115-1)

Finally, the Government points to ' United States v. Lopez-Cabrera, No. $5-11-CR-1032 (PAE), 2015 WL 3880503
(S.D.N.Y. June 22. 2015), appeal docketed, No. 15-2220(L) (2d Cir. July 13, 2015). The court acknowledges that the
Lopez-Cabrera court had before it “voluminous scientific evidence,” as does the court here. See id. at *4. However, it
is not clear to the court from the docket in Lopez-Cabrera whether the district court in that case also had the benefit
of expert testimony. To the extent that this court’s Ruling differs from Lopez-Cabrera, the court respectfully disagrees
with its sister court in the Southern District of New York. The court notes that Lopez-Cabrera is now pending before the
Second Circuit on appeal, but the Second Circuit has yet to issue a decision in the case.

As noted in the previous footnote, the Government has identified one case currently pending before the Second Circuit,
in which the Circuit will consider whether Miller should prohibit mandatory life without parole sentences for those just over

the age of 18. See | United States v. Lopez-Cabrera. No. S5-11-CR-1032 (PAE). 2015 WL 3880503 (S.D.N.Y. June
22, 2015), appeal docketed, No. 15-2220(L) (2d Cir. July 13, 2015). The court, in its previous Ruling on the Motion for
Reconsideration, declined to stay this case pending the resolution of Lopez-Cabrera by the Second Circuit. See Ruling re:
Mot. for Recons. at 9-10. In doing so, the court reasoned in part that Cruz is entitled to a prompt hearing on the evidence.
See id. The court now considers this same reasoning determinative in its decision to issue this Ruling rather than stay
the case pending the Second Circuit’s decision. Not only has oral argument not yet been set in Lopez-Cabrera, but parts

of the case itself has been stayed pending the Supreme Court’s decision in | Lynch v. Dimaya. No. 15-1498, and the
Second Circuit’'s decision in United States v. Hill. No. 14-3872. See Lopez-Cabrera, Motion Order Granting Motion to
Hold Appeal in Abeyance (Doc. No. 153). As the court noted in its prior Ruling, “the court will not make [Cruz] wait longer
than the four years he has already waited” to have his Petition decided. See Ruling re: Mot. for Recons. at 10.

The court acknowledges that these statistics are incomplete and are not perfectly tailored to the question before the
court for a number of reasons. First, the Sentencing Commission reports on those that received life sentences, without
distinguishing whether those sentences were with or without the possibility of parole. Nor does the Report indicate
whether the life sentence was mandatory or discretionary. However, the court notes that the number of youthful offenders
receiving a mandatory sentence of life without the possibility of parole is likely fewer than those reported by the Sentencing
Commission as receiving a life sentence, as the category of offenders receiving life sentences also includes those
receiving discretionary life sentences and those sentenced to life with the possibility of parole. As in Miller, the court’s
Ruling would not prohibit life imprisonment without parole for 18-year-olds, but would merely require the sentence to
follow a certain process before imposing such a penalty.

Second, the Report tracks age at sentencing rather than at the time of the crime. Because the court does not have
available the time between crime, plea, and sentencing, the Report is at best an approximation. Third, the Report reflects
only sentencing practices in the federal system. Cruz has not provided comparable information for the states.

Finally, the Report does not indicate how many of the 86,309 offenders were eligible for life sentences, which would be
the appropriate denominator for comparison with the 96 youthful offenders who received life sentences. The Report does
indicate that 91.9% of the offenses were nonviolent. See Youthful Offenders at 23. Nonetheless, the Graham Court faced
the same situation and stated: “Although it is not certain how many of these numerous juvenile offenders were eligible
for life without parole sentences, the comparison suggests that in proportion to the opportunities for its imposition, life
without parole sentences for juveniles convicted of nonhomicide crimes is as rare as other sentencing practices found

to be cruel and unusual.” | Graham. 560 U.S. at 66.

Thus, while acknowledging the limitations of the Sentencing Commission’s Report, this court likewise considers it relevant
evidence of the infrequency of the use of life imprisonment on 18-year-old offenders.

“Extended age boundaries are statutory provisions that indicate the oldest age a juvenile court can retain or resume
jurisdiction over an individual whose delinquent conduct occurred before the end of the upper age boundary.” U.S. Age
Boundaries of Delinquency 2016 at 3. “The upper age boundary refers to the oldest age at which an individual’s alleged
conduct can be considered delinquent and under original juvenile court jurisdiction.” Id. at 1. Cruz’s argument focuses on
extended age boundaries rather than upper age boundaries. Most upper age boundaries remain at 17, but many states
that previously had upper age boundaries below 17 recently raised the age to 17. See id. at 2.

WESTLAW © 2




D-27

Cruz v. United States, Slip Copy (2018)

|l\)
—

\Y)
\e}

The court notes that the Government has not challenged Dr. Steinberg’s expertise or his “scientific opinion on these
matters.” See Post-Hr'g Mem. in Opp. at 15; Steinberg Tr. at 6.

Cruz’s materials differ as to whether development in impulse control plateaus at age 21 or age 25. See Steinberg Tr. at
19 (describing a linear development in impulse control from age 10 to age 25); Post-Hr'g Mem. in Supp. at 10 (stating
in one sentence that impulse control plateaus sometime after age 21 and in another sentence that it does not plateau
until about age 25). The inconsistency does not impact the court’s decision here, as both plateau ages are several years
beyond Cruz’s age at the time of his offense.

The Government does note in a footnote that the science is “not as convincing for individuals aged 18 to 21 as it is for
individuals younger than 18,” but it does not argue that the scientific evidence pertaining to 18-year-olds is insufficient to
support the conclusions drawn by the court. See Post-Hr'g Mem. in Opp. at 15 n.5.

The Government makes much of the fact that the Miller Court cited a 2003 scientific article authored by Professor
Steinberg and two amicus briefs in support of its conclusion that “developments in psychology and brain science continue
to show fundamental differences between juvenile and adolescent minds.” See Post-Hr'g Mem. in Opp. at 15 (quoting

[ Miller, 567 U.S. at 471-72); Brief for the Am. Psych. Ass'n et al.. Nos. 10-9646, 10-9647, 2012 WL 174239 (Jan. 17,
2012); Brief of Amici Curiae J. Lawrence Aber et al.. Nos. 10-9646. 10-9647. 2012 WL 195300 (Jan. 17, 2012). However,
the court disagrees with the importance that the Government attributes to these citations in the Miller opinion and does
not consider them to indicate that the Court considered whether 18-year-olds exhibit the same hallmark characteristics
of youth as those under the age of 18 in Miller.

First, the court notes that the 2003 article, while authored by Steinberg, does not contain the same findings about which he
testified before this court. The aim of that article was to argue that “[tjhe United States should join the majority of countries
around the world in prohibiting the execution of individuals for crimes committed under the age of 18.” Laurence Steinberg
& Elizabeth Scott, Less Guilty by Reason of Adolescence: Developmental Immaturity. Diminished Responsibility, and
the Juvenile Death Penalty, 58 Am. Psychol. 1009, 1017 (2003); see also Steinberg Tr. at 22 (“The focus of the article
was about people younger than 18. If we were writing it today, | think we would say that the same things are true about
people who are younger than 21.”).

Second, where the Miller Court cites to the two amicus briefs, it cites to portions of those briefs that support the

conclusions of the Roper and Graham Courts. See | Miller. 567 U.S. at 472 n.5 (“The evidence presented to us in
these cases indicates that the science and social science supporting Roper’s and Graham’s conclusions have become
even stronger.” (citing Brief for Am. Psych. Ass'n et al.; Brief for J. Lawrence Aber et al.)). While the Government’s
Memorandum identifies sentences in the briefs that refer to late adolescence or young adulthood, see Post-Hr'g Mem.
in Opp. at 16—18, the Miller Court does not cite or refer to those aspects of the briefs. Indeed, the APA Brief, from which
the Government draws all but one of its references to late adolescence and young adulthood, expressly states:

We use the terms ‘juvenile’ and ‘adolescent’ interchangeably to refer to individuals aged 12 to 17. Science cannot, of

course, draw bright lines precisely demarcating the boundaries between childhood, adolescence, and adulthood; the

“qualities that distinguish juveniles from adults do not disappear when an individual turns 18.” I Roper.543 U.S. at 574.
Likewise, younger adolescents differ in some respects from 16- and 17-year olds. Nonetheless, because adolescents
generally share certain developmental characteristics that mitigate their culpability, and because “the age of 18 is the
point where society draws the line for many purposes between childhood and adulthood,” this Court’s decisions have

recognized age 18 as a relevant demarcation. | Graham. 130 S. Ct. at 2030; see | Roper. 543 U.S. at 574. The
research discussed in this brief accordingly applies to adolescents under age 18, including older adolescents, unless
otherwise noted.
Brief for Am. Psych. Ass'n et al., 2012 WL 174239, at *6 n.3. Thus, consistent with the issue to be decided in Miller, both
the briefs and the Miller opinion were primarily concerned with the scientific evidence to the extent that it corroborated
the conclusions in Roper and Graham as to the immaturity and diminished culpability of those under the age of 18.

End of Document @ 2019 Thomson Reuters. No claim to original U.S. Government Works.
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2017 WL 8792559 (Ky.Cir.Ct.) (Trial Order)
Circuit Court of Kentucky.
Seventh Division
Fayette County

COMMONWEALTH of Kentucky, Plaintiff,
v.
Travis BREDHOLD, Defendant.

No. 14-CR-161.
August 1, 2017.

Order Declaring Kentucky's Death Penalty Statute as Unconstitutional

Lou Anna Red Corn, Commonwealth Attorney, 116 North Upper Street, Suite 300, Lexington, K'Y 40507.

Joanne Lynch, Assistant Public Advocate, 487 Frankfort Road, Suite 2, Shelbyville, KY 40065.

Audrey Woosnam, Assistant Public Advocate, 487 Frankfort Road, Suite 2, Shelbyville, KY 40065.
Ernesto Scorsone, Judge.

*1 This matter comes before the Court on Defendant Travis Bredhold's Motion to declare the Kentucky death penalty statute
unconstitutional insofar as It permits capital punishment for those under twenty-one (21) years of age at the time of their offense.
Mr. Bredhold argues that the death penalty would be cruel and unusual punishment, in violation of the Eighth Amendment,
for an offender under twenty-one (21) at the time of the offense. The defense claims that recent scientific research shows that
individuals under twenty-one (21) are psychologically immature in the same way that individuals under the age of eighteen

(18) were deemed immature, and therefore ineligible for the death penalty, in - Roper v. Simmons, 543 U.S. 551 (2003). The
Commonwealth in turn argues that Kentucky's death penalty statute is constitutional and that there is no national consensus
with respect to offenders under twenty-one (21). Having the benefit of memoranda of law, expert testimony, and the arguments
of counsel, and being otherwise sufficiently advised, the Court sustains the Defendant's motion.

FINDINGS OF FACT

Travis Bredhold was indicted on the charges of Murder, First Degree Robbery, Theft by Unlawful Taking $10,000 or More,
and three Class A Misdemeanors for events which occurred on December 9, 2013, when Mr. Bredhold was eighteen (18) years
and five (5) months old.

On July 17, 2017, the Court heard testimony from Dr. Laurence Steinberg in the case of Commonwealth v. Diaz, et al., No.

15-CR-584.1 Dr. Steinberg, an expert in adolescent development, testified to the maturational differences between adolescents
(individuals ten (10) to twenty-one (21) years of age) and adults (twenty one (21) and over). The most significant of these
differences being that adolescents are more impulsive, more likely to misperceive risk, less able to regulate behavior, more easily
emotionally aroused, and, importantly, more capable of change. Additionally, Dr. Steinberg explained how these differences are
exacerbated in the presence of peers and under emotionally stressful situations, whereas there is no such effect with adults. Dr.
Steinberg related these differences to an individual's culpability and capacity for rehabilitation and concluded that, “if a different
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version of Roper were heard today, knowing what we know now, one could've made the very same arguments about eighteen

(18), nineteen (19), and twenty (20) year olds that were made about sixteen (16) and seventeen (17) year olds in Roper.” ZDr
Steinberg supplemented his testimony with a report further detailing the structural and functional changes responsible for these

differences between adolescents and adults, as will be discussed later in this opinion. 3

*2 On May 25th and 26th, 2016, an individual assessment of Mr. Bredhold was conducted by Dr. Kenneth Benedict, a clinical
psychologist and neuropsychologist. A final report was provided to the Defendant's counsel and the Commonwealth and has
been filed under seal. After reviewing the record, administering multiple tests, and conducting interviews with Mr. Bredhold,
members of his family, and former teachers, Dr. Benedict found that Mr. Bredhold was about four years behind his peer group
in multiple capacities. These include: the development of a consistent identity or “sense of self,” the capacity to regulate his
emotions and behaviors, the ability to respond efficiently to natural environmental consequences in order to adjust and guide

his behavior, and his capacity to develop mutually gratifying social relationships. 4 Additionally, he found that Mr. Bredhold

had weaknesses in executive functions, such as attention, impulse control, and mental flexibility. 3 Based on his findings,
Dr. Benedict diagnosed Mr. Bredhold with a number of mental disorders, not the least being Attention Deficit Hyperactivity

Disorder (ADHD), learning disabilities in reading and writing, and Post Traumatic Stress Disorder (PTSD). 6

CONCLUSIONS OF LAW

The Eighth Amendment to the United States Constitution states, “[e]xcessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.” U.S.C.A. Const Amend, VIII. This provision is applicable to the states
through the Fourteenth Amendment. The protection flows from the basic “precept of justice that punishment for crime should

be graduated and proportioned to [the] offense.” U Atkins v. Virginia. 536 U.S. 304. 311 (2002) (quoting ¥ Weems v. United
States. 217 U.S. 349, 367 (1910)). Eighth Amendment jurisprudence has seen the consistent reference to “the evolving standards
of decency that mark the progress of a maturing society” to determine which punishments are so disproportionate as to be “cruel

and unusual.” | Trop v. Dulles. 356 U.S. 86. 100-101 (1958). The two prongs of the “evolving standards of decency” test are:
(1) objective indicia of national consensus, and (2) the Court's own determination in the exercise of independent judgment.

B G onford v, Kentucky, 492 U.S. 361 (1989): | Atkins. 536 US. 304: | Roper v. Simmons, 543 U.S. 551 (2005).

1. Objective Indicia of National Consensus Against Execution of Offenders Younger than 21

Since Roper, six (0) states 7 have abolished the death penalty, making a total of nineteen (19) states and the District of Columbia
without a death penalty statute. Additionally, the governors of four (4) states® have imposed moratoria on executions in the

last five (5) years. Of the states that do have a death penalty statute and no governor-imposed moratoria, seven? (7) have de
facto prohibitions on the execution of offenders under twenty-one (21) years of age, including Kentucky. Taken together, there
are currently thirty states in which a defendant who was under the age of twenty-one (21) at the time of their offense would not
be executed — ten (10) of which have made their prohibition on the death penalty official since the decision in Roper in 2005.

*3 Of the thirty-one (31) states with a death penalty statute, only nine (9) executed defendants who were under the age of
twenty-one (21) at the time of their offense between 2011 and 2016. 19 Those nine (9) states have executed a total of thirty-three

(33) defendants under the age of twenty-one (21) since 2011 — nineteen (19) of which have been in Texas alone. i Considering
Texas an outlier, there have only been fourteen (14) executions of defendants under the age of twenty-one (21) between 2011
and 2016, compared to twenty-nine (29) executions in the years 2006 to 2011, and twenty-seven (27) executions in the years

&
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2001 to 2006 (again, excluding Texas). 121 short, the number of executions of defendants under twenty-one (21) in the last
five (5) years has been cut in half from the two (2) previous five- (5) year periods.

Looking at the death penalty as practically applied to all defendants, since 1999 there has been a distinct downward trend in
death sentences and executions. In 1999, 279 offenders nationwide were sentenced to death, compared to just thirty (30) in2016

— just about eleven (11) percent of the number sentenced in 1999. 1 Similarly, the number of defendants actually executed
spiked in 1999 at ninety-eight (98), and then gradually decreased to just twenty (20) in 2016 — only two of which were between
the ages of eighteen (18) and twenty (20),

Contrary to the Commonwealth's assertion, it appears there is a very clear national consensus trending toward restricting the
death penalty, especially in the case where defendants are eighteen (18) to twenty-one (21) years of age. Not only have six more
states abolished the death penalty since Roper in 2005, four more have imposed moratoria on executions, and seven more have de
facto prohibitions on the execution of defendants eighteen (18) to twenty-one (21). In addition to the recent legislative opposition
to the death penalty, since 1999 courts have also shown a reluctance to impose death sentences on offenders, especially those
eighteen (18) to twenty-one (21. “[T]he objective indicia of consensus in this case — the rejection of the juvenile death penalty
in the majority of States; the infrequency of its use even where it remains on the books; and the consistency in the trend toward
abolition of the practice — provide sufficient evidence that today our society views juveniles ... as ‘categorically less culpable

than the average criminal.” | Roper. 543 U.S. at 567 (quoting | Atkins. 536 U.S. at 316). Given this consistent direction of
change, this Court thinks it clear that the national consensus is growing more and more opposed to the death penalty, as applied
to defendants eighteen (18) to twenty-one (21).

2. The Death Penalty is a Disproportionate Punishment for Offenders Younger than 21

As the Supreme Court in Roper heavily relied on scientific studies to come to its conclusion, so will this Court. On July
17, 2017, in the case of Commonwealth of Kentucky v. Diaz, this Court heard expert testimony on mis topic. Dr. Laurence
Steinberg testified and was also allowed to supplement his testimony with a written report. The report cited multiple recent
studies supporting the conclusion that individuals under twenty-one (21) years of age are categorically less culpable in the same
ways that the Court in Roper decided individuals under eighteen (18) were less culpable. It is based on those studies that this
Court has come to the conclusion that the death penalty should be excluded for defendants who were under the age of twenty-
one (21) at the time of their offense.

*4 If the science in 2005 mandated the ruling in Roper, the science in 2017 mandates this ruling.

Through the use of functional Magnetic Resonance Imaging (fMRI), scientists of the late 1990s and early 2000s discovered that
key brain systems and structures, especially those involved in self-regulation and higher-order cognition, continue to mature

through an individual's late teens. 1% Further study of brain development conducted in the past ten (10) years has shown that
these key brain systems and structures actually continue to mature well into the mid-twenties (20s); this notion is now widely

accepted among neuroscientists. 13

Recent psychological research indicates that individuals in their late teens and early twenties (20s) are less mature than their
older counterparts in several important ways. 16 First, these individuals are more likely than adults to underestimate the number,

seriousness, and likelihood of risks involved in a given situation. 17 Second, they are more likely to engage in “sensation-
seeking,” the pursuit of arousing, rewarding, exciting, or novel experiences. This tendency is especially pronounced among

individuals between the ages of eighteen (18) and twenty-one (21). 18 Third, individuals in their late teens and carly twenties
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(20s) are less able than older individuals to control their impulses and consider the future consequences of their actions and

decisions because gains in impulse control continue to occur during the early twenties (20s). L Fourth, basic cognitive abilities,
such as memory and logical reasoning, mature before emotional abilities, including the ability to exercise self-control, to
propetly consider the risks and rewards of alternative courses of action, and to resist coercive pressure from others. Thus, one

may be intellectually mature but also socially and emotionally immature. 20 Asa consequence of this gap between intellectual
and emotional maturity, these differences are exacerbated when adolescents and young adults are making decisions in situations

that are emotionally arousing, including those that generate negative emotions, such as fear, threat, anger, or anxiety. 2L The
presence of peers also amplifies these differences because this activates the brain's “reward center” in individuals in their late

teens and early twenties (20s). Importantly, the presence of peers has no such effect on adults. 22 1n recent experimental studies,

the peak age for risky decision-making was determined to be between nineteen (19) and twenty-one (21). 2

*§ Recent neurobiological research parallels the above psychological conclusions. This research has shown that the main
cause for psychological immaturity during adolescence and the early twenties (20s) is the difference in timing of the maturation
of two important brain systems. The system that is responsible for the increase in sensation-seeking and reward-seeking—
sometimes referred to as the “socio-emotional system”—undergoes dramatic changes around the time of puberty, and stays
highly active through the late teen years and into the early twenties (20s). However, the system that is responsible for self-
control, regulating impulses, thinking ahead, evaluating the risks and rewards of an action, and resisting peer pressure—referred

to as the “cognitive control system”—is still undergoing significant development well into the mid-twenties (20s). 2T hus,
during middle and late adolescence there is a “maturational imbalance” between the socio-emotional system and the cognitive
control system that inclines adolescents toward sensation-seeking and impulsivity. As the cognitive control system catches up

during an individual's twenties (20s), one is more capable of controlling impulses, resisting peer pressure, and thinking ahead. 2N

There are considerable structural changes and improvements in connectivity across regions of the brain which allow for this
development. These structural changes are mainly the result of two processes: synaptic pruning (the elimination of unnecessary
connections between neurons, allowing for more efficient transmission of information) and myelination (insulation of neuronal
connections, allowing the brain to transmit information more quickly). While synaptic pruning is mostly complete by age

sixteen (16), myelination continues through the twenties (20s). 26 Thus, while the development of the prefrontal cortex (logical
reasoning, planning, personality) is largely finished by the late teens, the maturation of connections between the prefrontal

cortex and regions which govern self-regulation and emotions continues into the mid-twenties (205).2 This supports the
psychological findings spelled out above which conclude that even intellectual young adults may have trouble controlling
impulses and emotions, especially in the presence of peers and in emotionally arousing situations.

Perhaps one of the most germane studies to this opinion illustrated this development gap by asking teenagers, young adults
(18-21), and mid-twenties adults to demonstrate impulse control under both emotionally neutral and emotionally arousing

conditions. 28 Under emotionally neutral conditions, individuals between eighteen (18) and twenty-one (21) were able to control
their impulses just as well as those in their mid-twenties (20s). However, under emotionally arousing conditions, eighteen— (18)
to twenty-one— (21) year-olds demonstrated levels of impulsive behavior and patterns of brain activity comparable to those in

their mid-teens. 22 Put simply, under feelings of stress, anger, fear, threat, etc., the brain of a twenty— (20) year-old functions
similarly to a sixteen— (16) or seventeen-(17) year-old.

*6 In addition to this maturational imbalance, one of the hallmarks of neurobiologies development during adolescence is the
heightened plasticity—the ability to change in response to experience—of the brain. One of the periods of the most marked
neuroplasticity is during an individual's late teens and early twenties (20s), indicating that this group has strong potential

for behavioral change. 30 Given adolescents' ongoing development and heightened plasticity, it is difficult to predict future

WESTLAW




E-5

Gerzog, Lawrence 2/5/2020
For Educational Use Only

Com. v. Bredhold, 2017 WL 8792559 (2017}

criminality or delinquent behavior from antisocial behavior during the teen years, even among teenagers accused of committing
violent crimes. 3! In fact, many researchers have conducted studies finding that approximately ninety (90) percent of serious

juvenile offenders age out of crime and do not continue criminal behavior into adulthood. 32

Travis Bredhold was eighteen (18) years and five (5) months old at the time of the alleged crime. According to recent scientific
studies, Mr. Bredhold fits right into the group experiencing the “maturational imbalance,” during which his system for sensation-
seeking, impulsivity, and susceptibility to peer pressure was fully developed, while his system for planning and impulse control
lagged behind, unable to override those impulses. He also fitsinto the group described in the study above which was found to act
essentially like a sixteen— (16) to seventeen— (17) year-old under emotionally arousing conditions, such as, for example, robbing
a store. Most importantly, this research shows that eighteen— (18) to twenty-one— (21) year-olds are categorically less culpable
for the same three reasons that the Supreme Court in Roper found teenagers under eighteen (18) to be: (1) they lack maturity
to control their impulses and fully consider both the risks and rewards of an action, making them unlikely to be deterred by
knowledge of likelihood and severity of punishment; (2) they are susceptible to peer pressure and emotional influence, which
exacerbates their existing immaturity when in groups or under stressful conditions; and (3) their character is not yet well formed

due to the neuroplasticity of the young brain, meaning that they have a much better chance at rehabilitation than do adults. 3

Further, the Supreme Court has declared several times that “capital punishment must be limited to those offenders who commit
‘a narrow category of the most serious crimes' and whose extreme culpability makes them ‘the most deserving of execution.””

| Roper. 543 U.S. at 568 (quoting | Atkins. 536 U.S. at 319); | Kennedy v. Louisiana, 554 U.S. 407 (2008) (holding that
the Eighth Amendment prohibits the death penalty for the rape of a child where the crime did not result, and was not intended

to result, in the death of the victim); | Kansas v. Marsh. 548 U.S. 163. 206 (2006) (Souter, J., dissenting) (“the death penalty
must be reserved for ‘the worst of the worst”’). Given Mr. Bredhold's young age and development, it is difficult to see how he

and others his age could be classified as “the most deserving of execution.”

Given the national trend toward restricting the use of the death penalty for young offenders, and given the recent studies by the
scientific community, the death penalty would be an unconstitutionally disproportionate punishment for crimes committed by
individuals under twenty-one (21) years of age. Accordingly, Kentucky's death penalty statute is unconstitutional insofar as it
permits capital punishment for offenders under twenty-one (21) at the time of their offense.

*7 It is important to note that, even though this Court is adhering to a bright-line rule as promoted by Roper and not individual
assessment or a “mental age” determination, the conclusions drawn by Dr. Kenneth Benedict in his individual evaluation of
Mr. Bredhold are still relevant. This evaluation substantiates that what research has shown to be true of adolescents and young
adults as a class is particularly true of Mr. Bredhold. Dr. Benedict's findings are that Mr. Bredhold operates at a level at least
four years below that of his peers. These findings further support the exclusion of the death penalty for this Defendant.

So ORDERED this the 1 day of August, 2017.
<<signature>>

JUDGE ERNESTO SCORSONE

FAYETTE CIRCUIT COURT

Footnotes
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See Order Supplementing the Record. Com. v. Diaz is also a Seventh Division case. The Commonwealth was represented by
Commonwealth Attorney Lou Anna Red Cormn, and her assistants ID both cases, 14-CR-161 & 15-CR-584. Dr. Steinberg was aptly
cross-examined by the Commonwealth Attorney.

Hearing July 17, 2017 at 9:02:31.

Defendant's Supplement to Testimony of Laurence Steinberg, July 19, 2017.

Id at6.

Id at3.

Id ats.

The stales that have abolished the death penalty since Roper and year of abolition: Connecticut (2012), Illinois (2011), Maryland
(2013), New Jersey (2007), New Mexico (2009), and New York (2007).

The governors of Pennsylvania and Washington imposed moratoria on the death penalty in 2015 and 2014, respectively. The governor
of Oregon extended a previously imposed moratorium in 2015. The governor of Colorado granted an indefinite stay of execution
to a death row inmate in 2013.

Kansas and New Hampshire have not executed anyone since 1977. Montana and Wyoming have never executed anyone who was
under twenty-one (21) years of age at the time of their offenses, and they currently have no such offenders on death row. Utah has
not executed anyone who was under twenty-one (21) years of age at the time of their offense in the last fifteen (15) years, and no
such offender is currently on Utah's death row. Idaho and Kentucky have not executed anyone who was under twenty-one (21) years
old at the time of their offense in the last fifteen (15) years.

Chart of Number of People Executed Who Were Aged 18, 19, or 20 at Offense from 2000 to Present, By State [current as of February
29,2016]

Id.

Id.

Death Penalty Information Center, Facts About the Death Penalty (Updated May 12, 2017), downloaded from https://
deathpenaltyinfo.org/documents/FactSheet. pdf.

B. J. Casey, et al., Imaging the Developing Brain: What Have We Learned About Cognitive Development?, 9 TRENDS IN
COGNITIVE SCI. 104-110 (2005).

N. Dosenbach, et al., Prediction of Individual Brain Maturity Using fMRI, 329 SCI. 1358-1361 (2011); D. Fair, et al., Functional
Brain Networks Develop From a “Local to Distributed” Organization, 5 PLOS COMPUTATIONAL BIOLOGY 1-14 (2009); A.
Hedraan, et al., Human Brain Changes Across the Life Span: A Review of 56 Longitudinal Magnetic Resonance Imaging Studies,
33 HUM. BRAIN MAPPING 1987-2002 (2012); A. Pfefferbaum, et al., Variation in Longitudinal Trajectories of Regional Brain
Volumes of Healthy Men and Women (Ages 10 to 85 Years) Measures with Atlas-Based Panellation of MRI, 65 NEUROIMAGE
176-193 (2013); D. Simmonds, et al., Developmental Stages and Sex Differences of White Matter and Behavioral Development
Through Adolescence: A Longitudinal Diffusion Tensor Imaging (DTI) Study. 92 NEUROIMAGE 356-368 (2014); L. Somerville, et
al., A Time of Change: Behavioral and Neural Correlates of Adolescent Sensitivity to Appetitive and Aversive Environmental Cues,
72 BRAIN & COGNITION 124-133 (2010).

For a recent review of this research, see: LAURENCE STEINBERG, AGE OF OPPORTUNITY: LESSONS FROM THE NEW
SCIENCE OF ADOLESCENCE (2014).

T. Grisso, et al., Juveniles' Competence to Stand Trial: A Comparison of Adolescents' and Adults' Capacities as Trial Defendants,
27 LAW & HUM. BEHAV. 333-363 (2003).

E. Cauffman, et al., Age Differences in Affective Decision Making as Indexed by Performance on the lowa Gambling Task, 46
DEV.PSYCHOL. 193-207 (2010); L. Steinberg, et al., Around the World, Adolescence is a Time of Heightened Sensation Seeking
and Immature Self-Regulation, DEV. SCI. Advance online publication, doi: 10.1111/desc.12532. (2017).

L. Steinberg, et al., Age Difference in Future Orientation and Delay Discounting, 80 CHILD DEV. 28-44 (2009); D. Albert, et al.,
Age Difference in Sensation Seeking and Impulsivity as Indexed by Behavior and Self-Report: Evidence for a Dual Systems Model,
44 DEV. PSYCHOL. 1764-1778 (2008).

L. Steinberg, et al., Are Adolescents Less Mature Than Adults? Minors' Access to Abortion, the Juvenile Death Penalty, and the
Alleged APA “Flip-Flop,” 64 AM. PSYCHOLOGIST 583-594 (2009).

A. Cohen, et al., When is an Adolescent an Adult? Assessing Cognitive Control in Emotional and Non-Emotional Contexts, 4
PSYCHOLOGICAL SCIENCE 549-562 (2016); L. Steinberg, et al., Are Adolescents Less Mature Than Adults? Minors' Access to
Abortion, the Juvenile Death Penalty, and the Alleged APA “Flip-Flop,” 64 AM. PSYCHOLOGIST 583-594 (2009).
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D. Albert, et al. The Teenage Brain: Peer Influences on Adolescent Decision-Making, 22 CURRENT DIRECTIONS IN PSYCHOL.
SCI. 114-120 (2013).

B. Braams, etal., Longitudinal Changes in Adolescent Risk-Taking: A Comprehensive Study of Neural Responses to Rewards, Pubertal
Development and Risk Taking Behavior, 35 J. OF NEUROSCIENCE 7226-7238 (2015); E. Shulman & E. Cauffman, Deciding in
the Dark: Age Differences in Intuitive Risk Judgment, 50 DEV. PSYCHOL. 167-177 (2014).

B. J. Casey, et al., The Storm and Stress of Adolescence: Insights from Human Imaging and Mouse Genetics, 52 DEV. PSYCHOL.
225-235 (2010); L. Steinberg, 4 Social Neuroscience Perspective on Adolescent Risk-Taking, 28 DEV. REV. 78-106 (2008); L.
Van Leijenhorst, et al., Adolescent Risky Decision-making: Neurocognitive Development of Reward and Control Regions, 51
NEUROIMAGE 345-355 (2010).

D. Albert & L. Steinberg, Judgment and Decision Making in Adolescence, 21 J. OF RES. ON ADOLESCENCE 211-224 (2011}, S-
J Blakemore & T. Robbins, Decision-Making in the Adolescent Brain, 15 NAT. NEUROSCIENCE 1184- 1191 (2012).

S-J, Blakemore, /maging Brain Development: The Adolescent Brain, 61 NEUROIMAGE 397-406 (2012); R. Engle, The Teen Brain,
22(2) CURRENT DIRECTIONS IN PSYCHOL. SCI. (whole issue) (2013); M. Luciana (Ed.), Adolescent Brain Development:
Current Themes and Future Directions, 72(2) BRAIN & COGNITION (whole issue) (2010).

L. Steinberg, The Influence of Neuroscience on U.S. Supreme Court Decisions Involving Adolescents' Criminal Culpability, 14 NAT.
REV. NEUROSCIENCE 513-518 (2013).

A. Cohen, et al., When is an Adolescent an Adult? Assessing Cognitive Control in Emotional and Non-Emotional Contexts, 4
PSYCHOL. SCI. 545-562 (2016).

Id.

LAURENCE STEINBERG, AGE OF OPPORTUNITY: LESSONS FROM THE NEW SCIENCE OF ADOLESCENCE (2014).

T. Moffitt, Life-Course Persistent Versus Adolescent-Limited Antisocial Behavior, 3(2) DEV. & PSYCHOPATHOLOGY (2016).

K. Monahan, et al., Psychosocial (im)maturity from Adolescence to Early Adulthood.: Distinguishing Between Adolescence-Limited
and Persistent Antisocial Behavior, 25 DEV. & PSYCHOPATHOLOGY 1093-1105 (2013); E. Mulvey, et al., Trajectories of
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PER CURIAM

*1 Defendant Markita A. Norris appeals from her judgment
of conviction on resentencing for murder and attempted
murder. We previously affirmed defendant's convictions,
State v. Markita A. Norris, No. A—1561-12 (App. Div. Nov.
30, 2015), certif: denied, 226 N.J. 213 (2016), but remanded
for resentencing. /d. (slip op. at 2).

On remand, after finding one less aggravating factor on
the murder count, and two fewer aggravating factors on

the attempted murder count, the court imposed the same

consecutive sentences it had previously imposed. 1 The court
did not explain why, on remand, the elimination of the most
serious aggravating factors it had considered in its original
sentence did not affect the resentence. For this and the reasons
that follow, we are constrained to remand again for further
sentencing proceedings. In doing so, we reject defendant's
suggestion that the sentencing was a product of the sentencing
court's intransigence.

The facts underlying defendant's conviction are detailed in
our previous opinion and need not be repeated in their entirety.
Rather, we recount the facts relevant to defendant's sentence.
The State established at trial that following a fundraiser
at the Black United Fund in Plainfield, defendant and her
uncle instigated a verbal altercation with the surviving victim
and the decedent. /d. (slip op. at 3—4). During the verbal
altercation, defendant's uncle punched the surviving victim,
and a fight ensued. /d. (slip op. at 4). Although the trial
witnesses were not entirely consistent as to the sequence of
events, their testimony, considered collectively, established
that while defendant's uncle fought with the surviving victim,
defendant stabbed the surviving victim twice in the left
arm and once in the back. The surviving victim suffered a
collapsed lung and other injuries. /d. (slip op. at 4-5, 8).

The testimony of witnesses also established that defendant
fought with and stabbed the decedent, who collapsed on the
sidewalk. Defendant walked away but returned and kicked
the victim, once or repeatedly, according to differing witness
accounts. /d. (slip op. at 5-8). After stabbing the decedent
and then attacking him a second time, defendant danced in
the middle of the street before she and her uncle drove away
in his car. /d. (slip op. at 5). The autopsy revealed the cause
of decedent's death to be multiple stab wounds to the chest,
abdomen, and right arm. /d. (slip op. at 8).

*2  When the trial court sentenced defendant the first
time, the court did not distinguish between the aggravated
assault and murder counts when it considered aggravating and
mitigating factors. The court explained the basis for finding
aggravating factors one and two:

In this matter, supporting those factors, by the facts on this
case, the [c]ourt finds the cruel manner in the attack as
this person attacked two individuals, both separately, two
separate victims with a knife, one of which she was having
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a dispute, and then when finishing with one, turned her
attentions to the other, stabbing one from the back.

Next, the excessive force. There were multiple stab wounds
involved in this case.

Next supporting factor, the brutal and senseless nature. The
victims were attacked in this matter after a fund raiser
dance. This was at a place in Plainfield called the BUF.
It was there for a youth sports night. This whole incident
appeared to occur due to a bump on the dance floor, it
spilled over to the streets outside, after people were leaving.
Brutal and senseless.

Overall, the nature of this case is horrific, the acts depraved,
and the dancing over the victim uncalled for, showing this
[c]ourt a lack of remorse, and in a review of the papers, the
[c]ourt believes demonstrates lack of remorse in this case.

[Zd. (slip op. at 27-28).]

In our opinion affirming defendant's convictions, we
remanded for resentencing, explaining:

There are several problems with the trial court's finding of
factors one and two. First, the trial court's opinion does not
include for each factor “a distinct analysis of the offense

for which the court sentences the defendant.”  State v.
Lawless. 214 N.J. 594. 600 (2013).

Second, the trial court referred to the “cruel” manner of the
attack on the victims without any discussion or finding as to
whether defendant inflicted pain or suffering gratuitously,
as an end in itself, rather than merely as a means of
committing the crimes. [State v. O'Donnell, 117 N.J. 210

217-18 (1989)]. If the trial court intended to make this
distinction, it did not explain the facts upon which it relied.

Third, the trial court's emphasis on two crimes and
two attacks was central to its determination to impose
consecutive sentences under Yarbough. Thus, it appears the
court considered the same factors in sentencing defendant
to consecutive sentences and in sentencing defendant to
upward ranges of the consecutive sentences.

We have other concerns as well. For example, the court
cites the use of “excessive force,” but does not explain
how the force used in this case is different from any

other first-degree murder or first-degree aggravated assault
committed with a knife. In fact, it appears the excessive
force—multiple stab wounds—caused decedent's death,
thereby subjecting defendant to a sentence for murder.
And though the court found the attacks to be brutal and
senseless, the question is whether there is something about
what occurred here that is more brutal and senseless than
any other first-degree murder or first-degree aggravated
assault.

In short, it appears from this record that the court double-
counted aggravating factors one and two. Accordingly, we
vacate defendant's sentence and remand for resentencing.
In view of this disposition, we need not address whether
the eighty-year aggregate sentence of the twenty-one-year-
old defendant—in effect, a sentence to life imprisonment
without any likelihood of parole—shocks the judicial
conscience.

*3 [/d. (slip op. at 28-29.]

When the remand hearing commenced, the court stated that
it would not consider aggravating factors one and two in
resentencing defendant. During the course of oral argument,
however, the court was apparently persuaded by the State's
contention that, though aggravating factor two was without
“a solid justification,” aggravating factor one was at least
applicable as to the decedent.

Before imposing sentence, the court confirmed defendant's

cligibility for a discretionary extended term under . NoJS.A.
2C:44-3(a), the persistent offender statute. Defendant, age
twenty-one when she committed the murder and attempted
murder, had been convicted of four previous adult offenses:
third-degree resisting arrest and fourth-degree criminal
trespass, both committed when she was eighteen years
old; and third-degree possession of a weapon for an
unlawful purpose and third-degree possession of a controlled
dangerous substance, both committed when she was nineteen
years old. Defendant thus qualified as a persistent offender.
She had “been convicted of a crime of the first, second or third
degree [when] [twenty-one] years of age or over, [and had]
been previously convicted on at least two separate occasions
of two crimes, committed at different times, when [she] was at
least eighteen years of age, ... within [ten] years of the date of
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the crime for which [she was] being sentenced.” |NJSA

2C:44-3(a).

Next, as to the crime of murder, the court found aggravating
factor one, the nature and circumstances of the offense. The
court found that defendant left the decedent lying face down
on the sidewalk after she stabbed him, and “returned ... to
attack him about the face, head and chest.”

The court also found aggravating factor number three,
the risk of re-offense. The court based its determination
on defendant's record, including her “lack of success” on
probation and parole. She served two probationary terms
resulting in two violations of probation. The court pointed
out “[s]he had four New Jersey State Prison terms and four
parole violations|.]” The court also noted defendant's juvenile
record.

The court found aggravating factor six, defendant's prior
criminal record. The court explicitly stated it was considering
factor six only insofar as it was a consideration as to the
extended-term sentence.

Lastly, the court found aggravating factor number nine based
on defendant's criminal record, the need to protect the public,
and the need to deter others by sending a message that such
conduct will not be tolerated. The court added that defendant
demonstrated a lack of remorse by dancing in the street after
stabbing the victims. The court found no mitigating factors.

After explaining the reasons for imposing consecutive
sentences, the court made clear it was applying aggravating
factors three and nine to defendant's sentence for attempted
murder, and aggravating factors one, three and nine to her
sentence for murder. Inboth instances, the court found that the
aggravating factors substantially outweighed the non-existent
mitigating factors.

*4 In summary, when the court first sentenced defendant, it
appeared to find aggravating factors one, two, three and nine
on both counts, giving great weight to aggravating factors
one and two. In contrast, on resentencing, the court found
only aggravating factors one, three and nine on the murder
count, and only three and nine on the remaining count. Yet,
notwithstanding this significant quantitative and qualitative

difference in aggravating factors, the court imposed the same
sentence.

The court imposed its original sentence of fifty-years on
the murder count. Applying NERA, the court determined
defendant must serve forty-two years, six months and two
days before becoming eligible for parole. As to the attempted
murder count, the court again imposed the same sentence,
thirty years subject to NERA. Thus, on the attempted murder
count, defendant must serve twenty-five years, six months
and two days before becoming cligible for parole. The
court imposed the sentences consecutively, resulting in an
aggregate eighty year term with sixty-eight years of parole
ineligibility. Defendant will become eligible for parole when
she is eighty-nine years old. In effect, the court imposed a life
sentence on the twenty-one-year-old defendant.

On the resulting judgment of conviction, under a printed
directive to include all aggravating and mitigating factors, the
judgment states: “The [c]ourt finds that aggravating factors 1,
2, 3 and 9 substantially outweigh the non-existent mitigating
factors as originally noted.” Defendant appealed from the
judgment of conviction entered after resentencing.

On appeal, defendant raises the following arguments:
POINT I

THE 80  YEAR  SENTENCE IMPOSED
AT THE RESENTENCING—THE SAME AS
THAT PREVIOUSLY IMPOSED—IS MANIFESTLY
EXCESSIVE.

A. Because The Court Reimposed The Same Sentence
As Previously Imposed After Eliminating Significant
Aggravating Factors, The Case Should Be Remanded
For Sentencing.

B. The Sentencing Court Erred In Finding That
Aggravating Factor One Applied To The Murder
Conviction, After The Appellate Division Remanded
For Resentencing For Impermissible Double—
Counting.

C. Defendant's Aggregate Sentence Of 80 Years Subject
To NERA, Which Will Make Her Eligible For Parole
When She Is 89 Years Old, Shocks The Judicial
Conscience.

WESTLAW




F-4

Gerzog, Lawrence 2/5/2020
For Educational Use Only

State v. Norris, Not Reported in Atl. Rptr. (2017)

2017 WL 2062145

We agree that the trial court, having eliminated significant
aggravating factors, should not have imposed the same
sentence, at least in the absence of a compelling explanation
—something we cannot discern from the record.

Our review of a trial court's sentencing determination is

deferential. | State v. Fuentes. 217 N.J. 57. 70 (2014).
Reviewing courts must not substitute their judgment for that
of the sentencing court. O'Donnell, supra, 117 N.J. at 215.
Nonetheless, “[a]ppellate courts are ‘expected to exercise a

vigorous and close review for abuses of discretion by the

trial courts.” ” | Lawless supra, 214 N.J. at 606 (citations
omitted). Thus, for example, when a trial court fails to provide
a qualitative analysis of the relevant sentencing factors on the

record, or considers an aggravating factor that is inappropriate
to a particular defendant or to the defense at issue, an appellate

court may remand for resentencing. | Fuentes. supra. 217
N.J. at 70.

Moreover, “[a] clear explanation ‘of the balancing of
aggravating and mitigating factors with regard to imposition
of sentences and periods of parole ineligibility is particularly

important.” ” | Id_at 73 (quoting | State v. Pillot, 115 N.J.

Here, although the sentencing court on remand initially
announced it would not consider aggravating factors one
or two, it went on to consider aggravating factor one
nonetheless. That aggravating factor is supported by the
record. After stabbing the decedent and walking away,
defendant returned and gratuitously inflicted additional pain,
either by kicking the dying decedent once or kicking
him repeatedly. The sentencing court eliminated, however,
aggravating factor two.

Of greater significance is the sentencing court imposing on
the attempted murder count the identical sentence despite
eliminating aggravating factors one and two, which appeared
to have driven the lengthy extended term the court originally
imposed. These circumstances raise concerns about the
propriety of the resentence imposed on the attempted murder
count.

We note the sentencing court had already exercised its
discretion to impose both an extended term and a consecutive
sentence on the attempted murder count. As our Supreme
Court has noted, “the decision whether sentences for different
counts of conviction should run consecutively or concurrently

often drives the real-time outcome at sentencing.” | State
v. Zuber, 227 N.J. 422 449 (2017). We also note the

558, 565-66 (1989)). “That explanation should thoroughly
address the factors at issue.” /bid.

*§ In short, “a trial court should identify the relevant
aggravating and mitigating factors, determine which factors
are supported by a preponderance of evidence, balance the
relevant factors, and explain how it arrives at the appropriate
sentence.” O'Donnell. supra. 117 N.J. at 215. In cases such as
the one before us, where on remand the sentencing court has
substantially eliminated the most serious aggravating factors
underlying the original sentence, the sentencing court must
explain its rationale for nonetheless imposing an identical
sentence. Imposing the identical sentence after eliminating
the most serious aggravating factors, without explaining how
eliminating those factors has had no impact on the sentence,
raises the specter of capriciousness and does not instill
confidence that the sentence has been imposed only after
careful consideration of the relevant criteria in the New Jersey
Code of Criminal Justice.

United States Supreme Court's recognition of “the mitigating
qualities of youth” and the need for courts to consider at
sentencing a youthful offender's “failure to appreciate risks
and consequences” as well as other factors often peculiar to

young offenders. | Miller v. Alabama, 567 U.S. 460, 476
77,132 S. Ct 2455, 2467-68, 183 L. Ed 2d 407, 422-23
(2012). Our Supreme Court noted “that the same concerns
apply to sentences that are the practical equivalent of life

without parole[.]” " Zuber_supra 227 N.J. at 429.

That is not to say that defendant in the case before us, who
was twenty-one-years old when she committed murder and
attempted murder, should be given the same consideration as
ajuvenile offender. But certainly the real life consequences of
a consecutive, extended-term sentence should be considered,
particularly under circumstances such as these, where on
the attempted murder charge the most serious aggravating
factors had been eliminated and the two that remained were
somewhat ubiquitous.
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For the foregoing reasons, we again remand this matter for
resentencing. We do not retain jurisdiction.

All Citations
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Footnotes

1 The aggravating factors set forth in N.J.S.A. 2C:44—1(a), relevant to this appeal, include: (1) The nature and

circumstances of the offense, and the role of the actor therein, including whether or not it was committed in an especially
heinous, cruel, or depraved manner; (2) The gravity and seriousness of harm inflicted on the victim, including whether
or not the defendant knew or reasonably should have known that the victim of the offense was particularly vulnerable
or incapable of resistance due to advanced age, ill-health, or extreme youth, or was for any other reason substantially
incapable of exercising normal physical or mental power of resistance; (3) The risk that the defendant will commit another
offense; (6) The extent of the defendant's prior criminal record and the seriousness of the offenses of which he has been
convicted; and, (9) The need for deterring the defendant and others from violating the law.
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