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COUNTY OF MOHAVE and STEVE
LATOSKI,

Defendants-Appellees.

Appeal from the United States District Court
for the District of Arizona
James A. Teilborg, District Judge, Presiding

Argued and Submitted February 5, 2019
Phoenix, Arizona

Before: HAWKINS, M. SMITH, and HURWITZ, Circuit Judges.
Vina Yazzie (“Yazzie”), a Native American woman, was fired from her position
at the Mohave County Public Works Department (“PWD”) after failing a random drug

test while on duty. Yazzie appeals the adverse grant of summary judgment on her

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
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race discrimination claims, brought under Title VII of the Civil Rights Act of 1964,
§ 701 et seq., 42 U.S.C.A. § 2000e et seq., 42 U.S.C. § 1981, and 42 U.S.C. § 1983.
We have jurisdiction under 28 U.S.C. § 1291. Reviewing de novo, Merrick v. Hilton
Worldwide, Inc., 867 F.3d 1139, 1145 (9th Cir. 2017), we affirm. |

1. There was no error in granting summary judgment on Yazzie’s Title VII
and § 1981 claims. Defendants proffered a legitimate, non-discriminatory reason for
terminating Yazzie’s employment, namely her failed drug test. Thus, under the
‘McDonnell Douglas framework, Yazzie was required to show that the proffered
reason was pretextual, see Chuang v. Univ. of Cal. Davis, Bd. of Trs., 225 F.3d 1115,
1124 (9th Cir. 2000), which she failed to do. Indeed, the record shows that the Public

Works Director—the sole decision maker with regard to Yazzie’s

dismissal-—uniformly terminated, or permitted resignation in lieu of termination, all

PWD employees who vfailed drug or alcohol tests while on duty.’

2. Because Yazzie failed to raise a triable issue of fact as to whether
defendants were motivated by discriminatory intent, there was no error in granting
summary judgment on her § 1983 claim for violation of her equal protection and due

process rights. See Peters v. Lieuallen, 746 F.2d 1390, 1393 (9th Cir. 1984) (“Since

! Yazzie does not contend she should have been afforded the opportunity to
resign in lieu of termination.
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[plaintiff] has failed to demonstrate intentional discrimination on the part of the
defendants, flis [§ 1983 claim] must also fail.”).

3. Yazzie does not appeal the grant of summary judgment in favor of
defendants Ramon Osuna, Kevin Stockbridge, or Warren Twitchel. Accordingly, we
GRANT their request to be dismissed from this appeal.

AFFIRMED, and defendants Osuna, Stockbridge, and Twitchel are

DISMISSED.

(30t /)
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) -

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:
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> Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or
The proceeding involves a question of exceptional importance; or
> The opinion directly conflicts with an existing opinion by another
- court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

“4) Form& Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(¢)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.
. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.
. You may file a petition electronically via the appellate ECF system. No paper copies are

required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications. _
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.
Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at

WWwWWw.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS

FOR THE NINTH

CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/for

instructions.

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were

- actually and necessarily produced, and that the requested costs were actually

expended.

Signature

Date

(use “‘s/[typed name)” to sign electronically-filed documents)

REQUESTED
COST TAXABLE (each column must be completed)
No. of Pages per TOTAL

DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $
Principal Brief(s) (Opening Brief: Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)
Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +

Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than §.10);

TOTAL: 4x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts. gov

Form 10

Rev. 12/01/2018
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FILED

UNITED STATES COURT OF APPEALS MAY 2 2019
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
VINA YAZZIE, No. 16-16452
Plaintiff-Appellant, D.C. No. 3:14-cv-08153-JAT
District of Arizona,
V. Prescott

COUNTY OF MOHAVE; STEVE
LATOSKI, ORDER

Defendants-Appellees.

Before: HAWKINS, M. SMITH, and HURWITZ, Circuit Judges.

Judges Smith and Hurwitz have voted to deny the petition for rehearing en
banc, and Judge Hawkins so recommends. The full court has been advised of the
petition for rehearing en banc and no judge of the court has requested a vote on
whether to rehear the matter en banc. Fed. R. App. P. 35.

Appellant’s petition for rehearing en banc is DENIED.
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WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Vina Yazzie, No. CV-14-08153-PCT-JAT
Plaintiff, ORDER
V.

County of Mohave, et al.,

Defendants.

Pending before the Court is a Motion for SummaryA Judgment on Counts 7-11 of
Plaintiff’s First Amended Complaint, (Doc. 83), filed by Defendants Mohave County,
Steve Latoski, _Ramon Osuna, Kevin Stockbridge, and Warren Twitchel' (“Defendants™)
on January 25, 2016. On February 29, 2016, Plaintiff filed a letter addressed to the Court,
ostensibly in response to Defendants’ motion. (Doc. 88). On March 11, 2016, Defendants
filed a reply brief. (Doc. 89). Two months later, Plaintiff filed a second letter, this time
requesting additional time to file another response to Defendants’ motion for summary
judgment. (Doc. 91). On May 17, 2016, the Court deemed Plaintiff’s second letter a

request for extension of time and permitted Plaintiff to file another response by June 6,

! The motion identifies this individual as “Warren Twitchell,” see (Doc. 83 at 1, 6,
14), and an accompanying affidavit states the same, see (Doc. 84-3 at 25-27).
Defendants’ reply brief and Answer to Plaintiff’s First Amended Complaint (“FAC”),
however, refer to this individual as “Warren Twitchel.” See (Docs. 14 at 1; 96 at 1).
Because the docketing of this case lists this Defendant as “Warren Twitchel,” the Court
will refer to him as such. '
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2016. (Doc. 92). On June 8, 2016, Plaintiff filed a third letter, apparently in response to
Defendants’ motion for summary judgment. (Doc. 93).> Defendants filed a second reply
brief on June 23, 2016. (Doc. 96). The Court now rules on Defendants’ motion.
L. Background3

Plaintiff, a forty-nine year old Native American woman, was employed by
Defendant Mohave County’s Public Works Department (“PWD”) for over seventeen
years. (Doc. 84 at 1). As a term of her employment, Plaintiff was required to maintain a
Commercial Driver’s License (“CDL”). (Id. at 2). Plaintiff began her tenure at PWD in
1995 as a Road Maintenance Worker. (Id. at 1). Plaintiff applied for and was promoted to
Senior Road Maintenance Worker in 2001 and to Road Maintenance Worker Specialist in

2002. (Id.)* The only promotion Plaintiff applied for but did not receive was for a

2 As Plaintiff is appearing pro se, her filings must be construed “liberally.” See
Franklin v. Murphy, 745 F.2d 1221, 1235 (9th Cir. 1984); Karim-Panahi v. L.A. Police
Dep’t, 839 F.2d 621, 623 (9th Cir. 1988). Accordingly, although Plaintiff’s third letter
does not indicate that it is a response to Defendants’ motion for summary judgment, see
(Doc. 93), the Court will construe it as such.

3 Local Rule of Civil Procedure (“Local Rule”) 56.1(b) requires a party opposing

a summary judgment motion to file a separate controverting statement of facts either
agreeing with or disputing each of the moving party’s statements of fact. If the non-
movant disputes a statement of fact, she must point to admissible evidence in the record
showing that a genuine dispute exists. LRCiv 56.1(b). If the non-movant does not
properly address a statement of fact, the Court may consider that fact undisputed for
purposes of the motion. See Fed. R. Civ. P. 56(¢)(2). In this case, Plaintiff did not file a
separate controverting statement of facts, nor did she otherwise respond to any of
Defendants’ factual assertions. Although appearing pro se, Plaintiff is still required to
follow the Local Rules and Federal Rules of Civil Procedure. See, e.g., LRCiv 83.3(c)(1);
Carter v. Comm’r, 784 F.2d 1006, 1008 (9th Cir. 1986); Jacobsen v. Filler, 790 F.2d
1362, 1364 (9th Cir. 1986). Accordingly, for purposes of this motion, the Court will
deem Defendants’ statement of facts undisputed unless the record proves otherwise and
will grant summary judgment in favor of Defendants “if the motion and supporting
materials—including the facts considered undisputed—show that the movant is entitled
to it.” Fed. R. Civ. P. 56(e)(3).

* Other documents in the record indicate that Plaintiff was further promoted to the
position of “Operator III”” in 2003. See (Doc. 44-2 at 2-3). '

-2
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“superintendent” position. (Id. at 8). Plaintiff earned an increase in salary for each
promotion and was awarded multiple bonuses throughout her career. (Id. at 2). Plaintiff
generally received satisfactory supervisor feedback on her annual reviews. (Id.)

The Mohave County Merit Rules (“Merit Rules”) govern discipline of PWD
employees who test positive for drugs or alcohol while on duty. (/d.) Merit Rule 507
begins by warning employees that “violations of this Rule may result in discipline for
existing employees, up to and including dismissal.” (Doc. 84-1 at 11). Merit
Rule 507(C)(5)(b)(ii) then expressly provides that if a PWD employee who occupies. a
safety sensitive position tests positive for drugs while on duty, “such employee may be
immediately dismissed.” (Doc. 84 at 3). Merit Rule 701(A)(4)(g) also explicitly proﬁibits
employees from being under the influence of marijuana while on duty or on county
property. (Id.) PWD employees who carry CDLs and operate commercial vehicles, such
as Plaintiff, are considered to be in safety sensitive positions and are subject to random
drug testing. (Id. at 3—4). Employees subject to drug testing are randomly selected by and
tested at the Kingman Regional Medical Center. (Id. at 4).

Plaintiff knew that the Merit Rules prohibited the consumption of marijuana,
signed acknowledgements that she received Mohave County’s policies, and attended
training sessions specifically addressihg the prohibited consumption of illegal drugs, e.g.,
marijuana. (Id. at 12). Moreover, Plaintiff understood that employees were subject to
termination pursuant to PWD’s standards for testing positive for drugs or alcohol while
on duty. (/d. at 6).

As Director of PWD since 2009, Defendant Latoski is sol¢ly in charge of
disciplining employees pursuant to the Merit Rules. (Id at 4; Doc. 84-1 at 2). According
to Defendant Latoski, strict enforcement of the Merit Rules is necessary because “the use
of tools and/or operation of equipment that if not operated in an alert manner and
properly could harm both the operator and/or the public.” (Doc. 84 at 3). During
Defendant Latoski’s tenure, if a PWD employee in a safety sensitive position tested

positive for alcohol or drugs while on duty, the result was “uniform . . . dismissal.” (/d. at
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4). Since January 2010, all ten PWD employees in safety sensitive positions who tested
positive for alcohol or drugs while on duty were not offered substance abuse counseling
but were terminated or resigned in lieu of termination. (Id. at 5).° Of those ten employees,
eight were Caucasian, one was Hispanic, and one was Native American (Plaintiff). (/d. at
5, 8).

On July 15, 2013, Plaintiff attended a drug and alcohol training session conducted
by Defendant Twitchel. (/d. at 5). During the session, Defendant Twitchel discussed a
draft “Zero Tolerance Policy” for drug use that had yet to be approved by the County
Board of Supervisors. (Id.)° Defendant Twitchel encouraged the employees in attendance
to ask questions in order to fully understand the county’s policies. (Id. at 6). At the
session, Plaintiff was reminded that discipline for a failed drug test would be carried out
pursuant to the Merit Rules. (Id.)

After the July 15, 2013 meeting, Plaintiff was randomly selected for a drug
screening and was tested at Kingman Regional Medical Center. (Id.) Plaintiff was not
selected for every random drug screen. (/d. at é). On July 24, 2013, Plaintiff was notified
that she had tested positive for marijuana. (/d. at 6). Because she had recently consumed
marijuana illegally, Plaintiff was “not surprised” at the result. (/d. at 7; Doc. 84-1 at 108).

On July 25, 2013, Plaintiff attended a meeting with Defendants Stockbridge,
Twitchel, and Latoski to discuss her test results. (Doc. 84 at 6). Instead of admitting that
the positive test was accurate because of her recent marijuana consumption, Plaintiff
asserted that the result was a false positive due to Marinol, a prescription that she was
purportedly taking. (Id. at 7; Doc. 84-3 at 79). Plaintiff admitted, however, that she never

actually consumed Marinol prior to the drug test and knew that the positive result was

> In fact, Defendant Latoski even terminated an employee who lost his CDL after
pleading guilty to a DUI while off duty. (Doc. 84-1 at 5).

8 The Zero Tolerance Policy may have been developed due to an incident where a
PWD supervisor knew that an employee was under the influence of drugs but did not do
anything about it. (Id. at 4-5). The employee subsequently killed six people in a car
accident. (Id.)
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due to her recent marijuana use. (Doc. 84 at 6). During the meeting, Plaintiff was “afraid”
and lied about her test result because she knew that employees were being terminated for
testing positive for drugs or alcohol. (/d.; Doc. 84-1 at 112—13). Defendant Latoski
advised Plaintiff that she was being placed on administrative leave and could re-test the
sample pursuant to the Merit Rules. (Doc. 84 at 6).”

On July 30, 2013, Defendant Latoski sent Plaintiff a letter notifying her of his
intent to dismiss her from employment. (Doc. 84-1 at 78). On August 6, 2013, Defendant
Latoski, as sole decision maker for Defendant Mohave County, informed Plaintiff that
she was being terminated pursuant to the Merit Rules and advised her of her right to
appeal. (Doc. 84 at 7). Defendant Latoski testified that the only reason he terminated
Plaintiff was because she tested positive for marijuana in violation of the Merit Rules.
(Id. at 8). Plaintiff filed for a hearing regarding her termination, and after a Merit
Commission Appeal Hearing on Décember 20, 2013, her termination was upheld. (/d.)
Plaintiff subsequently filed this lawsuit on August 20, 2014. (Doc. 1).

II.  Legal Standard for Summary Judgment

Summary judgment is appropriate when “the movant shows that there is no
genuine issue as to any material fact and that the moving party is entitled to summary
judgment as a matter of law.” Fed. R. Civ. P. 56(a). A party asserting that a fact cannot be
or is genuinely disputed must support that assertion by “citing to particular parts of
materials in the record,” including depositions, affidavits, interrogatory answers or other
materials, or by “showing that materials cited do not establish the absence or presence of
a genuine dispute, or that an adverse party cannot produce admissible evidence to support
the fact.” Id. at 56(0)(1). Thus, summary judgment is mandated “against a party who fails
to make a showing sufficient to establish the existence of an element essential to that
party’s case, and on which that party will bear the burden of proof at trial.” Celotex Corp.
v. Catrett, 477 U.S. 317, 322 (1986).

7 Rather than re-test the original sample as required by the Merit Rules, Plaintiff
herself went to get retested more than a week after the initial test. (Doc. 84-3 at 16).

-5-
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Initially, the movant bears the burden of pointing out to the Court the basis for the
motion and the elements of the causes of action upon which the non-movant will be
unable to establish a genuine issue of material fact. Id. at 323. The burden then shifts to
the non-movant to establish the existence of material fact. /d The non-movant “must do
more than simply show that there is some metaphysical doubt as to the material facts” by
“comling] forward with ‘specific facts showing that there is a genuine issue for trial.””
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986) (quoting
Fed. R. Civ. P. 56(¢) (1963) (amended 2010)). A dispute about a fact is “genuine” if the
evidence is such that a reasonable jury could return a verdict for the nonmoving party.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The non-movant’s bare
assertions, standing alone, are insufficient to create a material issue of fact and defeat a
motion for summary judgment. Id. at 247-48. Further, because “[c]redibility
determinations, the weighing of the evidence, and the drawing of legitimate inferences
from the facts are jury functions, not those of a judge, . . . [t]he evidence of the
nonmovant is to be believed, and all justifiable inferences are to be drawn in his favor” at
the summary judgment stage. Id. at 255 (citing Adickes v. S.H. Kress & Co., 398 U.S.
144, 158-59 (1970)); Harris v. Itzhaki, 183 F.3d 1043, 1051 (9th Cir. 1999) (“Issues of
credibility, including questions of intent, should be left to the jury.” (citations omitted)).

At the summary judgment stage, the trial judge’s function is to determine whether
there is a genuine issue for trial. There is no issue for trial unless there is sufficient
evidence favoring the non-moving party for a jury to return a verdict for that party.
Liberty Lobby, 477 U.S. at 249-50. If fhe evidence is merely colorable or is not
significantly probative, the judge may grant summary judgment. Id. Notably, “[1]t is well
settled that only admissible evidence may be considered by the trial court in ruling on a
motion for summary judgment.” Beyene v. Coleman Sec. Servs., Inc., 854 F.2d 1179,

1181 (9th Cir. 1988).
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III.  Analysis

Five claims remain from Plaintifs FAC.® Count 7 alleges that Defendant Mohave
County violated Title VII of the Civil Rights Act of 1964 by discriminating against
Plaintiff based on her race and/or ancestry. (Doc. 4 at 16—17). Counts 8 and 9 allege that
Defendant Mohave County violated Plaintiff’s rights under the Family Medical Leave
Act (“FMLA”). (Id at 17-19). Count 10 alleges that the individual Defendants
discriminated against Plaintiff based on her race and/or ancestry in violation of 42 U.S.C.
§ 1981. (/d. at 19-21). Finally, Count 11 alleges that the individual Defendants violated
Plaintiff’s civil rights under 42 U.S.C. § 1983. (/d. at 21-22). The Court will address each
Count in turn.

A. Counts 7 and 10: Violations of Title VII and § 1981°

Plaintiff’s seventh and tenth Counts allege that Defendants violated Title VII and
§ 1981 by discriminating against Plaintiff based on her race and/or ancestry. (Id. at 16—
17, 19-21). Specifically, Plaintiff claims that “other non-Native American employees
hired by the Road Maintenance Department after her hire date received more frequent
promotions and pay raises.” (Id. at 17, 20). Plaintiff also asserts that “the County did not
terminate other similarly situated non-Native American employees who violated the
County’s Drug and Alcohol Policies.” (1d.)

| 1. Legal Standard for Discrimipation under Title VII and § 1981

Title VII forbids a covered employer to “discriminate against any individual with

respect to . . . terms, conditions, or privileges of employment, because of such

individual’s race, color, or national origin.” 42 U.S.C. § 2000e-2(a)(1). Section 1981

® The Court previously dismissed Counts 1-6 of the FAC in their entirety, (Doc. 82
at 5), and Counts 10 and 11 against Defendant Mohave County, (Doc. 74). Counts 10 and
11 remain pending against Defendants Latoski, Osuna, Stockbridge, and Twitchel (the
“individual Defendants™). (Id.)

? Because the same legal principles and standards apply to both Title VII and
§ 1981 claims, see Manatt v. Bank of Am., NA, 339 F.3d 792, 797-98 (9th Cir. 2003)
(citations omitted), the Court addresses both Counts together.

-7 -
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states that “[a]ll persons . . . shall have the same right in every State and Territory . . . to
the full and equal benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens, and shall be subject to punishment, pains,
penalties, taxes, and exactions of every kind, and to no other.” 42 U.S.C. § 1981(a).

A plaintiff may prove a Title VII or § 1981 claim in one of two ways. First, she
may produce “direct or circumstantial evidence demonstrating that a discriminatory
reason more likely than not motivated the employer.” Surrell v. Cal. Water Serv. Co., 518
F.3d 1097, 1105 (9th Cir. 2008). Alternatively, the Court applies the burden-shifting
framework of McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Under the
McDonnell Douglas framework, a plaintiff “must first establish a prima facie case of
discrimination or retaliation.” Surrell, 518 F.3d at 1105. This requires showing that “(1)
[s]he belongs to a protected class; (2) [s]he was qualified for the position; (3) [s]he was
subject to an adverse employment action; and (4) similarly situated individuals outside’
[her] protected class were treated more favorably.” Chuang v. Univ. of Cal. Davis, 225
F.3d 11125, 1123 (9th Cir. 2000). A plaintiff may alternatively satisfy the fourth element
by showing that her position was filled by someone outside of her protected class. See
Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1062 (9th Cir. 2002).

“If the plaintiff establishes a prima facie case, the burden then shifts to the
defendant to articulate a legitimate, nondiscriminatory reason for its allegedly
discriminatory or retaliatory conduct.” Surrell, 518 F.3d at 1106. The defendant’s burden
is only of production, not persuasion. Id. If the defendant does so, then there is no
presumption of discrimination and the plaintiff may defeat summary judgment by
showing that the defendant’s “proffered nondiscriminatory reason is merely a pretext for
discrimination.” Id. (quoting Dominguez-Curry v. Nev. Trans. Dep’t, 424 F.3d 1027,
1037 (9th Cir. 2005)). To satisfy this burden, the plaintiff “must show that the articulated
reason is pretextual either directly by persuading the court that a discriminatory reason
more likely motivated the employer or indirectly by showing that the employer’s

proffered explanation is unworthy of credence. Although a plaintiff may rely on
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circumstantial evidence to show pretext, such evidence must be both specific and
substantial.” Villiarimo, 281 F.3d at 1062.
2. Analysis

Because Plaintiff does not present any direct or circumstantial evidence indicating
that Defendants were more likely than not motivated by discriminatory intent, see Surrell,
518 F.3d at 1106, the Court will apply the McDonnell Douglas burden-shifting
framework. In this regard, Defendants do not dispute that Plaintiff is a member of a
protected class, was qualified for the employment position, and experienced an adverse
employment action. (Doc. 83 at 8). Defendants do argue, however, that Plaintiff failed to
show that non-Native American employees were treated more favorably than her. (/d.)
Defendants alternatively contend that even if Plaintiff could set forth a prima facie case
of discrimination, Plaintiff did not demonstrate that Defendants’ legitimate, non-
discriminatory reason for terminating Plaintiff, i.e., testing positive for marijuana while
on duty in violation of the Mérit Rules, was pre-textual. (Id.) Plaintiff did not respond to
either of these arguments. See (Docs. 88, 91, 93). Nonetheless, the Court has reviewed
the entire record to determine whether a disputed issue of material fact exists as to either
of these arguments.

To begin, nothing in the record supports Plaintiff’s “failure to promote” claims.
After reviewing the record, the Court finds no document providing any indication as to
the circumstances or specific dates that Plaintiff was allegedly denied promotions.
Similarly, nothing in the record establishes that non-Native Americans were promoted
faster or more frequently than Plaintiff. Plaintiff’s mere speculation and conjecture in her
FAC is not enough to avert summary judgment. See Thornhill Publ’g Co., Inc. v. GTE
Corp., 594 F.2d 730, 738 (9th Cir. 1979) (“Conclusory, speculative testimony in
affidavits and moving papers is insufficient to raise genuine issues of fact and defeat
summary judgment.”). To the extent Plaintiff believes she was discriminated against for
promotions between “1995-2002,” (Doc. 84-3 at 104), her claims are barred by the
relevant statutes of limitation as Plaintiff did not file this lawsuit until 2014. See Nat’l
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R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 110-14 (2002) (explaining that a failure
to promote claim is a discrete act which triggers the running of the statute of limitations
when it occurs); 42 U.S.C. § 2000e-5(e)(1) (requiring that a discrimination claim under
Title VII must be brought with the EEOC between 180 and 300 days of the alleged
unlawful employment practice); Cholla Ready Mix, Inc. v. Civish, 382 F.3d 969, 974 (9th
Cir. 2004) (finding that the statute of limitations for a § 1981 claim in Arizona is two
years (citing Ariz. Rev. Stat. § 12-542)).

As to Plaintiff’s termination claim, no admissible evidence supports her assertion
that similarly situated, non-Native American employees tested positive for drugs or
alcohol while on duty but were not terminated. The undisputed facts demonstrate that all
ten employees who failed drug or alcohol tests since January 2010 were terminated or
resigned in lieu of termination. (Doc. 84 at 5). Based purely on “gossip” and “word
around the county,” Plaintiff named several co-workers that she believed failed a drug
test but were not terminated. See (Docs. 84 at 10; 84-1 at 115; 84-3 at 104). However,
during the tenure of Defendant Latoski, these named employees either never tested
positive for drugs or alcohol while on duty or were terminated after a positive test. (Doc.
84 at 10-11). Beyond her own speculation, Plaintiff presents no admissible evidence to
show that these employees failed a drug test and continued to work at PWD either before
or during Defendant Latoski’s tenure. Accordingly, Plaintiff failed to set forth a prima
facie case of discrimination and thus, summary judgment in favor of Defendants on
Plaintiff’s Title VII and § 1981 claims is appropriate. See Celotex, 477 U.S. at 322-23
(“The moving party is entitled to judgment as a matter of law if the nonmoving party fails
to make a sufficient showing on an essential element of a claim on which the nonmoving

party has the burden of proof.”)."

' To the extent Plaintiff believes that PWD disproportionately selected her for
random drug testing, the facts belie that accusation. Namely, Kingman Regional Medical
Center—not PWD—selected employees for random drug testing, and further, of the ten
employees terminated for testing positive for drugs or alcohol since 2010, eight of them
were Caucasian, one was Hispanic, and one was Native American (Plaintiff). (Id. at 5).
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Even if Plaintiff could establish a prima facie case of discrimination, Defendants
set forth a legitimate, non-discriminatory reason for terminating Plaintiff. Specifically,
Merit Rules 507 and 701 unequivocally state that an employee who occupies a safety
sensitive position is subject to immediate termination for testing positive for marijuana.
(Doc. 84 at 3). Here, Plaintiff was employed in a safety sensitive position and operated
heavy machinery, such as backhoes, screening plants, scrapers, dozers and blades,
tandem axle trucks, front end loaders, rollers, and sweepers. (Id. at 1). If Plaintiff was
impaired by drugs or alcohol while on duty, the likelihood of harm to herself and the
general public would be substantially increased. Plaintiff admitted to illegally consuming
marijuana and tested positive for marijuana while on duty. (/d.) Thus, Defendants’
decision to terminate Plaintiff fell entirely within PWD’s policies thereby establishing a
legitimate, non-discriminatory reason.

Because Defendants provided a legitimate, non-discriminatory reason for

terminating Plaintiff, Plaintiff must demonstrate the reason is pre-textual in order to avert

~summary judgment. See Surrell, 518 F.3d at 1106. Plaintiff made no argument in this

regard, see (Docs. 88, 91, 93), and nothing in the record shows pre-text. Consequently,
even assuming Plaintiff could establish a prima facie case of discrimination, Plaintiff did
not establish that Defendants’ legitimate, non-discriminatory reason was pre-textual
thereby making summary judgment in favor of Defendants on Plaintiff’s Title VII and
§ 1981 claims appropriate. See Wallis v. JR. Simplot Co., 26 F.3d 885, 892 (9th Cir.
1994) (“[W]hen evidence to refute the defendant’s legitimate explanation is totally
lacking, summary judgment is appropriate even though plaintiff may have established a
minimal prima facie case based on a McDonnell Douglas type presumption.”).
3. Conclusion for Counts 7 and 10

Accordingly, because Plaintiff failed to set forth a prima facie case of
discrimination and alternatively because Plaintiff did not show that Defendants’
legitimate, non-discriminatory reason for terminating Plaintiff was pre-textual,

Defendants are entitled to summary judgment on Counts 7 and 10 of Plaintiff’s FAC.
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B. Counts 8 and 9: Violations of FMLA

In Counts 8 and 9 of her FAC, Plaintiff asserts that Defendant Mohave County
interfered with her rights under the FMLA. (Doc. 4 at 18-20)."" Plaintiff claims that she
and her son suffered from qualifying “serious health conditions” under the FMLA and
that she provided Defendant Mohave County with adequate notice of her need for leave.
(1d ét 18). Plaintiff further asserts that Defendant Mohave County “knew or should have
known that the medical conditions of Plaintiff Yazzie and her son during the relevant
time period constituted serious health conditions within the meaning of the FLMA.” (Id.)
Plaintiff avers that Defendant Mohave County did not provide her with notice of her
FLMA rights but interfered with her FLMA rights by “criticizing her performance for
requesting and receiving leave to care for herself and her son.” (Id.) Finally, Plaintiff
asserts that Defendant Mohave County interfered with her FLMA rights by subjecting her
to less favorable treatment than those around her via “heightened scrutiny, constant
criticism, and subjecting her to more severe discipline compared to similarly situated
coworkers who engaged in the same or similar conduct.” (/d. at 19).

1. Legal Standard for Interference under the FMLA
“The FMLA creates two interrelated, substantive employee rights: first, the

' Although Count 9 of Plaintiff’s FAC is entitled “FMLA-Retaliation,” (Doc. 4 at
19), the claim is one for interference with FMLA rights. The United States Court of
Appeals for the Ninth Circuit has explained that “[b]y their plain meaning, the anti-
retaliation or anti-discrimination provisions do not cover visiting negative consequences
on an employee simply because he has used FMLA leave.” Bachelder v. Am. W. Airlines,
Inc., 259 F.3d 1112, 1124 (9th Cir. 2001). Rather, “the statutory and regulatory language
of [the] FMLA makes clear that where an employee is subjected to ‘negative
consequences . . . simply because he has used FMLA leave,’ the employer has interfered
with the employee’s FMLA rights under 29 C.F.R. § 825.220(a)(1).” Xin Liu v. Amway
Corp., 347 F.3d 1125, 1136 (9th Cir. 2003) (quoting Bachelder, 259 F.3d at 1124). The
issue “becomes one of discrimination and retaliation” only when “an employee is
punished for opposing unlawful practices by the employer.” Id. Here, Plaintiff does not
claim that she was “punished for opposing unlawful practices” of Defendant Mohave
County, and the Court has found no allegations in the FAC supporting a retaliation claim
under the FMLA. Thus, the Court construes Plaintiff’s FAC as alleging a single cla1m for
interference under the FMLA.
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employee has a right to use a certain amount of leave for protected reasons, and second,
tﬁe employee has a right to return to his or her job or an equivalent job after using
protected leave.” Bachelder, 259 F.3d at 1122 (citations omitted). The FMLA provides
two ways to protect these substantive rights, one rooted in an employer’s interference
with an employee’s FMLA rights', the other based on employer retaliation. Id. at 1124.

Under 29 U.S.C. § 2615(a)(1), it is “unlawful for any employer to interfere with,
restrain, or deny the exercise of or the attempt to exercise” the substantive rights
guaranteed by FMLA. When a party alleges a violation of § 2615(a)(1), it is known as an
“interferehce” or “entitlement” claim. /d. To prove a claim for interference, the employee
must show that “(1) [s]he was eligible for the FMLA’s protections, (2) [her] employer
was covered by the FMLA, (3) [s]he was entitled to leave under the FMLA, (4) [s]he
provided sufficient notice of [her] intent to take leave, and (5) [her] employer denied
[her] FMLA benefits to which [s]he was entitled.” Sanders v. City of Newport, 657 F.3d
772, 778 (9th Cir. 2011) (quotation omitted). The employee “can prove this claim, as one
might any ordinary statutory claim, by using either direct or circumstantial evidence, or
both.” Bachelder, 259 F.3d at 1125.

As explained above, the Court deems Plaintiff’s FMLA-related claims to be a
singular claim for interference under the FMLA.

2. Analysis

To begin, FMLA interference claims must be brought within two years of the date
of the alleged violation for which the claim is brought. 29 U.S.C. § 2617(c)(1). Here, the
only year in which Plaintiff alleges that Defendant Mohave County denied her FMLA
leave was 2008. (Doc. 84 at 9-10). There is no allegation—much less any evidence—that
Plaintiff properly requested and was denied FMLA leave at any time thereafter.
Consequently, because Plaintiff did not bring her interference claim until 2014, her claim
1s barred by the statute of limitations. |

Moreover, nothing in the record supports Plaintiff’s assertions. Counts 8 and 9 are

predicated on Plaintiff’s belief that she suffered from a “serious health condition.”
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(Doc. 4 at 18). In this regard,.Plaintiff failed establish that she was treated by a health
care provider as required by the FMLA, thereby failing to raise a material issue of fact
that she suffered from a “serious health condition” that qualified her for FMLA leave in
2008. See, e.g., 29 U.S.C. §§ 2612, 2611(11); 29 C.F.R. § 825.125(a); Sanders, 657 F.3d
at 778 (holding that a viable FMLA claim requires a showing that the employee was
entitled to leave). In addition, Plaintiff did not provide any evidence that she timely
notified Defendant Mohave County of her FMLA leave requests, nor did she detail the
specific dates she purportedly requested and was denied FMLA leave. Here, too, Plaintiff
failed to raise a disputed issue of material fact. See Walls v. Cent. Contra Costa Transit
Auth., 653 F.3d 963, 966 (9th Cir. 2011) (“In order to establish an FMLA violation, the
employee must demonstrate that the employer received sufficient notice of an employee’s
intent to take FMLA leave.” (citation omitted)). In fact, the only record evidence
concerning the FMLA is in regards to Plaintiff’s granted FMLA léave requests in 2000
and 2004. (Doc. 84 at 9-10). Nothing in the record—beyond Plaintiff’s accusations—
indicates that Plaintiff requested FMLA leave in 2008.

Consequently, even assuming the statute of limitations did not bar her claim,
Plaintiff never properly requested FMLA leave that was denied or showed that she was
entitled to FMLA leave. See Escriba v. Foster Poultry Farms, Inc., 743 F.3d 1236, 1245
(9th Cir. 2014) (explaining that because a plaintiff had taken FMLA leave in the past, she
knew the process to request FMLA leave, and her failure to properly follow protocol for
FMLA leave demonstrates that she did not intend to take FMLA leave). Thus, Plaintiff
failed to establish a prima facie case of FMLA interference thereby making summary
judgment in favor of Defendant Mohave County proper. See § 2615(a)(1); Celotex, 477
U.S. at 322-23 (“The moving party is entitled to judgment as a matter of law if the
nonmoving party fails to make a sufficient showing on an essential element of a claim on
which the nonmoving party has the burden of proof.”).

3. Conclusion for Counts 8 and 9

For the foregoing reasons, the Court will grant summary judgment in favor of
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Defendant Mohave County on Counts 8 and 9 of Plaintiff’s FAC.

C.  Count 11: Violation of § 1983

Plaintiff’s last remaining Count alleges that the individual Defendants violated her
civil rights pursuant to § 1983. (Doc. 4 at 21-22). Specifically, Plaintiff claims that the
individual Defendants violéted her Equal Protection and Due Process rights under the
Fourteenth Amendment to the United States Constitution by “implement[ing] a plan to . .
. terminate” her, subjecting her to “increased scrutiny and more severe discipline
compared to similarly situated coworkers,” not enforcing the Drug and Alcohol Testing
Policies consistently, and terminating her. (1d.)

1. Legal Standard for § 1983

Section 1983 is not a source of substantive rights on its own. Graham v. Connor,
490 U.S. 386, 393 (1989). Rather, § 1983 “merely provides ‘a method for vindicating
federal rights elsewhere conferred.”” Id. at 394 (quoting Baker v. McCollan, 443 U.S.
137, 144, n. 3 (1979)). “To make out a cause of action under section 1983, [a] plaintiff]]
must [show] that (1) the defendants acting under color of state law (2) deprived [the]
plaintiff[] of rights secured by the Constitution or federal statutes.” Gibson v. United
States, 781 F.2d 1334, 1338 (9th Cir. 1986) (citing Smith v. Cremins, 308 F.2d 187, 190
(9th Cir. 1962)). A person deprives another of a constitutional right, “within the meaning
of § 1983, ‘if he does an affirmative act, participates in another’s affirmative act, or omits
to perform an act which he is legally required to do that causes the deprivation of which
complaint is made.”” Preschooler Il v. Clark Cnty. Sch. Bd. of Trs., 479 F.3d 1175, 1183
(9th Cir. 2007) (quoting Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978)).

2. Analysis

To begin, because Plaintiff seeks damages from the individual Defendants in their
personal capacities, she must show that each individual Defendant caused her
constitutional injuries. Kentucky v. Graham, 473 U.S. 159, 16667 (1985). In this regard,
there is no evidence that Defendants Osuna, Stockbridge, and Twitchel were involved in

the decision to terminate Plaintiff or in the enforcement of the Merit Rules. There is also
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no evidence that any of these Defendants “implemented a plan to . . . terminate” Plainti_ff.
Similarly, no evidence shows that these Defendants held any sort of racial animus
towards Plaintiff. Plaintiff thus failed to show that these Defendants caused the alleged
constitutional violations that Plaintiff asserts she incurred. Accordingly, Defendants
Osuna, Stockbridge, and Twitchel are entitled to summary judgment on Plaintiff’s § 1983
claim. See Celotex, 477 U.S. at 323 (“The moving party is entitled to judgment as a
matter of law [if] the nonmoving party . . . fail[s] to make a sufficient showing on an
essential element of her case with respect to which she has the burden of proof.”).

Regarding Defendant Latoski, Plaintiff failed to raise a disputed issue of material
fact as to whether he violated her constitutional rights. As described in detail above,
nothing in the record indicates that Defendant Latoski terminated Plaintiff due to any
racial animus in violation of her Equal Protection rights. Plaintiff’s conclusory allegations
in her FAC are not enough to withstand summary judgment. As to her Due Process
rights, the record shows that Plaintiff understood Mohave County’s drug policies long
before she was selected for the random drug test and knew that she could be terminated if
she tested positive for an illegal substance. (Doc. 84 at 12). Defendant Latoski gave
Plaintiff notice that she was being placed on administrative leave and informed her of her
right to retest the split sample. (Id. at 7). Moreover, Defendant Latoski gave Plaintiff
advance notice of his intent to terminate her employment. (/d.) Finally, Plaintiff was
given the opportunity to appeal her termination. (/d. at 7-8). These undisputed facts
demonstrate that Plaintiff was afforded sufficient Due Process, and Plaintiff failed to
raise a disputed issue of material fact such that a reasonable jury could find in her favor.

3. Conclusion for Count 11

Accordingly, because no disputed issue of material fact exists such that a
reasonable jury could find for Plaintiff, the Court will grant summary judgment in favor
of the individual Defendants on Count 11 of Plaintiff’s FAC.
IV.  Conclusion

For the foregoing reasons,
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IT IS ORDERED that Defendants’ Motion for Summary Judgment on Counts 7-
11 of Plaintiff’s First Amended Complaint, (Doc. 83), is GRANTED.

IT IS FURTHER ORDERED that the Clerk of Court shall enter judgment in
favor of Defendants and against Plaintiff on all counts of the First Amended Complaint,
(Doc. 4), see also (Docs. 74, 82), and shall terminate this case.

Dated this 19th day of July, 2016.

James A. TeilbOrg
Senior United States District Judge
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