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UNITED STATES COURT OE APPEALS 
FOR THE THIRD CIRCUIT

No. 17-3841
?
1

SEAN M. DONAHUE,

Appellant

v.

R. ALEXANDER ACOSTA, UNITED STATES DEPARTMENT OF LABOR; 
UNITED STATES DEPARTMENT OF LABOR; THE COMMONWEALTH OF 

PENNSYLVANIA, IN ITS CAPACITY AS A SOVEREIGN SIGNATORY‘TO THE 
U. S. CONSTITUTION; THE LUZERNE/SCHUYLKILL COUNTIES WORKFORCE 

INVESTMENT BOARD, INCv| .PRESIDENT DONALD J. TRUMP ■ ‘
;

On Appeal from the United States District Court 
for the Middle District of Pennsylvania 
(D.C, Civil Action No. 3:17-cv-01759) 

District Judge: Honorable Robert. D. Mariani

Submitted Pursuant to Third Circuit LAR 34.1 (a) 
August 21,2019

Before; MCKEE. COWEN. and RENDELL. Circuit Judges

. "i f . t i

JUDGMENT

This cause came to be considered on the record from the United States'Pistrict 

Court for the Middle District of Pennsylvania and was submitted pursuant to Third 

Circuit LAR 34.1 (a) on August 21, 2019.

On condderatiofi whereop it .isnow hereby



ORDERED and ADJUDGED by this Court that the judgment of the District Court 

entered December 18, 2017, be and the same is hereby affirmed. Costs will not be 

taxed.

All of the above in accordance with the Opinion of this Court.

ATTEST:

s/ Patricia S. Dodszuweit
Clerk

Dated: October 17, 2019
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OPINION*

PER CURIAM

Sean M. Donahue appeals an order of the United States District Court for the 

Middle District of Pennsylvania dismissing his amended complaint for failure to state a

claim. For the following reasons, we will affirm.

Donahue is a pro se litigant who has filed several federal lawsuits arising out of 

his state court convictions for harassment. Those convictions stemmed from threatening

emails that Donahue sent to state employees complaining that he had been improperly 

denied services at state employment offices. In September 2017, he filed in the District 

Court another such lawsuit, captioned “Petition for a Writ of Mandamus.” Donahue 

claimed that a state court criminal sentence that prohibits him from entering certain 

employment services offices interferes with his ability to utilize preferential job 

placement benefits that are afforded to veterans. He named as defendants the United 

States Department of Labor, the Secretary of Labor, the Commonwealth of Pennsylvania, 

and the Luzerne and Schuylkill Counties Workforce Investment Board.

The matter was referred to a Magistrate Judge, who granted Donahue’s request to
r*

proceed in forma pauperis (IFP) but concluded that he was not entitled to mandamus 

relief and that his claims were barred by Heck v. Humphrey, the Rooker-Feldman

* This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 does not 
constitute binding precedent.
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doctrine, and the Younger abstention doctrine.1 Nevertheless, the Magistrate Judge

recommended that the action be dismissed without prejudice so that Donahue could

amend his claims. The District Court adopted the Report and Recommendation and

provided Donahue with 21 days to file an amended complaint.

Donahue filed a timely amended pleading, adding President Trump as a defendant,

and asking the District Court to “intervene” and direct the defendants to provide him with

“veterans priority job referrals under the US Jobs for Veterans Act....” (ECF #6, p. 4-5,

8). The Magistrate Judge again concluded that mandamus relief was not warranted

because Donahue did “not describe a plainly non-discretionary duty on the defendants’

part” and did not “set forth well-pleaded facts giving [him] an absolute entitlement to the

particular form of relief which he seeks.” In addition, the Magistrate Judge stated that

Heck barred Donahue’s attempt to seek relief from his conviction in a civil rights action.

To the extent that Donahue sought an order “quash[ing]” portions of the state court

sentencing order, the Magistrate Judge concluded that his claims were barred by the

Rooker-Feldman doctrine. Accordingly, the Magistrate Judge recommended that the

amended complaint be dismissed with prejudice. Over Donahue’s objections, the District

Court adopted the Report and Recommendation and dismissed the amended complaint 

with prejudice. Donahue appealed.2

• • ti.*- * 1 UU”’ •'

1 Heck v. Humphrey. 512 U.S. 477 (1994); Rooker v. Fidelity Trust Co.. 263 U.S. 413 
(1923); District of Columbia Court of Appeals v. Feldman. 460 U.S. 462 (1983); 
Younger v. Harris. 401 U.S. 37 (1971).
2 Donahue has filed a notice of new evidence and motion to strike his state court 
conviction and trial testimony.
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We have jurisdiction pursuant to 28 U.S.C. § 1291. Our review of the District

Court’s order dismissing the complaint is de novo. See Allah v. Seiverling, 229 F.3d

220, 223 (3d Cir. 2000); Great W. Mining & Mineral Co. v. Fox Rothschild LLP. 615

F.3d 159, 163 (3d Cir. 2010).

Donahue’s claims lack merit. In his amended submission, he purported to

“correct[] defects” in his initial pleading. (ECF #6, p. 2). But, at bottom, Donahue again

asked the District Court to order the defendants to vacate his state court sentence and

provide him with “veterans priority job referrals.” (Id at p. 4, 10). According to

Donahue, the Department of Labor has a “nondiscretionary duty” to provide him with

those referrals. (Id at p. 6). But, pursuant to the sentences in his criminal cases,

Donahue was prohibited from visiting certain career services offices. He. asked the

District Court to “intentionally disturb and overturn the outcome of both state criminal

trials.” (Id at 10). v

As the Magistrate Judge explained, Donahue is not entitled to mandamus relief.

Such relief is available only in extraordinary circumstances. See In re Diet Drugs Prods.

Liab. Litig.. 418 F.3d 372, 378 (3d Cir. 2005). A petitioner seeking the writ “must have

no other adequate means to obtain the desired relief, and must show that the right to

issuance is clear and indisputable.” Madden v. Myers. 102 F.3d 74, 79 (3d Cir. 1996).

Donahue did not demonstrate that he is clearly entitled to have the Department of Labor

provide him with job placement services or to have the state courts overturn his

conviction. Notably, Donahue has not meaningfully challenged the Magistrate Judge’s

conclusion that a “substantial element of discretion ... is an inherent part of many
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Department of Labor job placement programs.” Bartlett Mem’l Med. Ctr., Inc, v. 

Thompson, 347 F.3d 828, 831 (10th Cir. 2003) (“Because we find that the Secretary [of

Health and Human Services] did not owe any clear, non-discretionary duty to Plaintiffs,

we hold that mandamus jurisdiction does not lie[.]”). And, of course, Donahue had other

means of challenging his criminal sentences. See Coadv v. Vaughn, 251 F.3d 480, 485- 

86 (3d Cir. 2001) (providing that the proper avenue for challenging a state conviction in 

federal court is 28 U.S.C. § 2254).

To the extent that Donahue sought to use a civil rights action to obtain equitable
i

relief - z. e., to have the District Court overturn his state court sentences - his claim is

barred by Heck. Heck holds that, where success in a § 1983 action would necessarily

imply the invalidity of a conviction or sentence, an individual’s suit for damages or

equitable relief is barred unless he can demonstrate that his conviction or sentence has

been invalidated. See Heck, 512 U.S. at 486-87; see also Wilkinson v. Dotson, 544 U.S.

74, 81-82 (2005). Donahue sought to challenge his sentence on the ground that the “State

had no legal decision making jurisdiction regarding whether or„not an honorably* 

discharged veteran ... received first priority use of resources.” (ECF #6, p. 3). But, 

because an order overturning Donahue’s state court sentences would necessarily imply

the invalidity of those sentences, his claim is Heck-barred. i \ * *

Moreover, if, as Donahue asserts, an “underlying criminal case is on< appeal in the

state system,” Appellant’s Br., p. 18, it would be inappropriate to interfere with those

ongoing state criminal proceedings. See Younger. 401 U.S. at 46. And, to the extent that
.1

Donahue sought to challenge a final state court conviction, his claim is baited by the
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Rooker-Feldman doctrine. That doctrine deprives lower federal courts of jurisdiction

over suits that are essentially appeals from state-court judgments. Great W. Mining &

Mineral Co. v. Fox Rothschild LLP. 615 F.3d 159, 165 (3d Cir. 2010). “[F]our

requirements .. . must be met for the Rooker-F el dm an doctrine to apply: (1) the federal

plaintiff lost in state court; (2) the plaintiff ‘complain[s] of injuries caused by [the] state- 

court judgments’; (3) those judgments were rendered before the federal suit was filed; 

arid (4) the plaintiff is inviting the district court to review and reject the state judgments.”

3

t-

Id. at 166 (quoting Exxon Mobil Corn, v. Saudi Basic Indus. Corp., 544 U.S. 280, 284

(2005)) (alterations in original). Those requirements have been met here. Donahue was

convicted in state court before bringing the underlying action, he complained that his 

'
sentence prevents him from obtaining veterans job benefits, and he asked the District

1

Court to overturn the sentence. See Erlandson v. Northglenn Muri.Ct.. 528 F.3d 785,

788-90 (10th Cir. 2008) (holding that Rooker-Feldman doctrine barred challenge in

federal district court to municipal court conviction and fine).
i

Accordingly, we will affirm the District Court’s judgment.

t

*
f •

• * i
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UNITED STATES COURT OF APPEALS TOR THE THIRD CIRCUIT

No. 17-3841

Sean Donahue v. R. Alexander Acosta, et al

(District Court No. 3-17-cv-01759)

ORDER

The Court has received petition for rehearing by Sean M. Donahue.
•v

The petkion for rehearing regukeraents are set forth iaEed, App.- If 32(g), .35(b) 40(b) and 
Third Circuit LAR 35.1 and 35.2. Your document does not comply with the following 
rcquirement(s):

Any additional documents attached to the petition must be accompanied by a motion to tile the 
exhibits attached to the petition for rehearing. See Third Circuit L.A.R. 35.2(a).

Pursuant to 3rd Cir. LAR Misc. 107.3 and 3rd Cir. LAR Misc. 113, if the Court finds that a party 
continues not to be in compliance with the rules despite notice by the Clerk, the Court may, in its 
discretion, impose sanctions as it may deem appropriate, including but not limited to the 
dismissal of the appeal, imposition of costs or disciplinary sanctions upon a party or counsel.

The above deficiencies must be corrected by 12/10/2019.

No action will be taken on the document until these deficiencies are corrected.

For the Court,

s/ Patricia S. Dodszuweit
Cierk

December 3, 2019 
Sean M. Donahue 
Shana C. Priore, Esq. 
Melissa A. Swauger, Esq.

Date:
SLC/cc:

/ .

» • i
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SEAN DONAHUE,

Plaintiff,
V. 3:17-CV-1759 

(JUDGE MARIAN I)
UNITED STATES SECRETARY 
OF LABOR, etal.,

Defendants.

ORDER

AND NOW, THIS _ DAY OF DECEMBER, 2017, upon de novo review of 

Magistrate Judge Carlson’s Report & Recommendation, (Doc. 7), IT IS HEREBY 

ORDERED THAT:

1. The Report & Recommendation (“R&R”), (Doc. 7), is ADOPTED for the reasons

stated therein.

2. Plaintiffs Objections, (Doc. 8), are OVERRULED. Plaintiff fails to cite any authority 

that supports his position that the R&R incorrectly applied the law. Upon close 

examination, the Court finds no errors in R&R’s analysis or conclusions. To the

? extent that Plaintiff argues that the R&R relies on incorrect facts with respect to the 

circumstances surrounding his criminal convictions, the Court notes that the 

perceived errors that Plaintiff identifies are not material to the R&R’s legal analysis 

and thus do not upset the validity of its conclusions.

3. Plaintiffs Amended Complaint, (Doc. 6), is DISMISSED WITH PREJUDICE.

. 4



4. To the extent that Plaintiffs Objections, (Doc. 8), may be construed as a Motion to

Appoint Counsel, such motion is DISMISSED AS MOOT.

5. The Clerk of Court is directed to CLOSE this case.
V

*

United States District Court Judge

i i.* i

h\ • : HI- «!
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

Civil No. 3:17-CV-1759SEAN DONAHUE,

Plaintiff

(Judge Mariani)v.

(Magistrate Judge Carlson)UNITED STATES SECRETARY 
OF LABOR, et al.,

Defendants

REPORT AND RECOMMENDATION

h Factual BackgroundI.

This case comes before us for a legally-mandated screening review of the

plaintiffs proposed amended complaint, the plaintiffs initial complaint having 

been found legally insufficient but the plaintiff having been provided one final 

opportunity to try to amend his pleading to conform to the dictates of law.

As we previously noted this latest complaint arises out of longstanding 

grievances and grudges voiced by Sean Donahue in this past. The plaintiff, Sean 

Donahue, is a prodigious, albeit prodigiously unsuccessful, pro se litigant who has

filed more than two dozen lawsuits in federal court since 2013. Many of these

lawsuits arise out of arrests and convictions of Donahue in state court for allegedly

1 A summary listing of these prior cases is attached as Appendix A to the Report 
and Recommendation

1
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disruptive conduct at various local unemployment and employment services

offices.

Donahue’s latest federal lawsuit followed this familiar pattern. In his latest

pro se complaint, Donahue named the United States Department of Labor and

Secretary of Labor, the Commonwealth of Pennsylvania, and the

Luzeme/Schuylkill Counties Workforce Investment Boards as defendants. (Doc.

1.) Donahue alleged that he was entitled to certain preferential job placement

services as a veteran,; and contended that a criminal sentence imposed against him

in state court, which directed that he refrain from entering specific local

CareerLinks offices, interfered with his ability to obtain this preferential hiring

status as a veteran. (Id ) Accordingly, Donahue invoked the mandamus jurisdiction 

of this court, requested that we “quash” any state court orders limiting his access to
i

these facilities, access that was curtailed following criminal prosecutions for

alleged misconduct on Donahue’s part, and asked that we direct the Department of

Labor to give him priority job placements. (Id.)

Along with this complaint, Donahue filed a motion for leave to proceed in

forma pauperis, (Doc. 2) which we granted but upon a screening review of the

complaint we recommended that the complaint be dismissed without prejudice td>

allowing Donahue one final opportunity to try to file a proper pleading in federal

i
2 it I
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court. (Doc. 4.) The district court adopted this Report and Recommendation, (Doc.

5), on November 14, 2017 and directed Donahue to file an amended complaint

within 21 days.

Donahue has now filed this proposed amended complaint. (Doc. 6.) A

review of this amended complaint reveals that it is more in the nature of a polemic 

rather than a pleading.2 However, from our review of this document we discern

that Donahue‘s amended complaint, like his original pleading, asserts that the court

has an absolute and non-discretionary duty to intervene in these state court

criminal cases, and modify the orders imposed in those case to allow Donahue

untrammeled access to certain CareerLinks offices that he is presently banned by

state court order from visiting. (Id.)

Because we believe for reasons that we have previously explained to

Donahue that this complaint rests on fundamentally erroneous legal premises, we

now recommend that this complaint be dismissed with prejudice. H

r<

2 This amended pleading also adds the President, Donald Trump, as a respondent, 
and suggests that both the President and the Secretary of Labor would secretly like 
Donahue to prevail in this quixotic litigation. These curious and speculative 
assertions regarding the undisclosed affinities of executive branch officials add 
nothing to the merits of Donahue’s claims.

3



II. Discussion

Screening of Pro Se Complaints-Standard of ReviewA.

This Court has an on-going statutory obligation to conduct a preliminary

review of pro se complaints brought by plaintiffs given leave to proceed in forma

pauperis in cases which seek redress against government officials. See 28 U.S.C. §

1915(e)(2)(B)(ii). Thus, in this case we are obliged to review the complaint to

determine whether any claims are frivolous, malicious, or fail to state a claim upon

which relief may be granted. This statutory text mirrors the language of Rule

12(b)(6) of the Federal Rules of Civil Procedure, which provides that a complaint

should be dismissed for “failure to state a claim upon which relief can be granted.”

Fed. R. Civ. P. 12(b)(6).

With respect to this benchmark standard for legal sufficiency of a complaint*

the United States Court of Appeals for the Third Circuit has aptly noted the

evolving standards governing pleading practice in federal court, stating that:

Standards of pleading have been in the forefront of jurisprudence in 
recent years. Beginning with the Supreme Court's opinion in Bell 
Atlantic Corp. v. Twomblv, 550 U.S. 544 (2007) continuing with our 
opinion in Phillips [v. County of Allegheny. 515 F.3d 224, 230 (3d 
Cir. 2008)]and culminating recently with the Supreme Court's 
decision in Ashcroft v. Iqbal -U.S.-, 129 S.Ct. 1937 (2009) pleading 
standards have seemingly shifted from simple notice pleading to a 
more heightened form of pleading, requiring a plaintiff to plead more 
than the possibility of relief to survive a motion to dismiss.

Fowler v, UPMC Shadvside. 578 F.3d 203, 209-10 (3d Cir. 2009).
4
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S'
In considering whether a complaint fails to state a claim upon which relief

may be granted, the Court must accept as true all allegations in the complaint and

all reasonable inferences that can be drawn therefrom are to be construed in the

light most favorable to the plaintiff. Jordan v. Fox Rothschild. O’Brien & Frankel. 

Inc., 20 F.3d 1250, 1261 (3d Cir. 1994). However, a court “need not credit a
■■if t i

complaint’s bald assertions or legal conclusions when deciding a motion to
■*>

dismiss.” Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir. 1997).

Additionally a court need not “assume that a ... plaintiff can prove facts that the ..;

plaintiff has not alleged.” Associated Gen. Contractors of Cal, v. California State

Council of Carpenters, 459 U.S. 519, 526 (1983). As the Supreme Court held in

Bell Atlantic Corn, v. Twombly, 550 U.S. 544 (2007), in order to state a valid

cause of action a plaintiff must provide some factual grounds for relief which

“requires more than labels and conclusions, and a formulaic recitation of the

elements of a cause of actions will not do.” Id. at 555. “Factual allegations must

Ibe enough to raise a right to relief above the speculative level.” Id.

In keeping with the principles, of Twombly. the Supreme Court has 

underscored that a trial court must assess whether a complaint states facts upoh

which relief can be granted when ruling on a motion to dismiss. In Ashcroft v.

Iqbal. 556 U.S. 662 (2009), the Supreme Court held that, when considering a

5
;

5
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motion to dismiss, “[t]hreadbare recitals of the elements of a cause of action,

supported by mere conclusory statements, do not suffice.” Id. at 678. Rather, in

conducting a review of the adequacy of complaint, the Supreme Court has advised 

trial courts that they must:

[B]egin by identifying pleadings that because they are no more than 
conclusions are not entitled to the assumption of truth. While legal 
conclusions can provide the framework of a complaint, they must be 
supported by factual allegations. When there are well-pleaded factual 
allegations, a court should assume their veracity and then determine 
whether they plausibly give rise to an entitlement to relief.

i*- ■

’> ;

Id. at 679.

Thus, following Twomblv and Iqbal a well-pleaded complaint must contain
. * »'**.’ j

more than mere legal labels and conclusions. Rather, a complaint must recite 
•*

factual allegations sufficient to raise the plaintiffs claimed right to relief beyond

the level of mere speculation. As the United States Court of Appeals for the Third

Circuit has stated: * *

[A]fter Iqbal, when presented with a motion to dismiss for failure to 
state a claim, district courts should conduct a two-part analysis. First, 
the factual and legal elements of a claim should be separated. The 
District Court must accept all of the complaint’s well-pleaded facts as 
true, but may disregard any legal conclusions. Second, a District 
Court must then determine whether the facts alleged in the complaint 
are sufficient to show that the plaintiff has a “plausible claim for 
relief.” In other words, a complaint must do more than allege the 
plaintiffs entitlement to relief. A complaint has to “show” such an 
entitlement with its facts.

.r- t.

v

. ;
) ■ -
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Fowler. 578 F.3d at 210-11.

As the court of appeals has observed: “The Supreme Court in Twomblv set
n.

forth the ‘plausibility’ standard for overcoming a motion to dismiss and refined

this approach in Iqbal. The plausibility standard requires the complaint to allege 

‘enough facts to state a claim to relief that is plausible on its face.’ Twomblv. 550 

U.S. at 570, 127 S.Ct. 1955. A complaint satisfies the plausibility standard when 

the factual pleadings ‘allow[ ] the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.’ Iqbal. 129 S.Ct. at 1949 (citing 

Twomblv. 550 U.S. at 556, 127 S.Ct. 1955). This standard requires showing ‘morb

than a sheer possibility that a defendant has acted unlawfully.’ Id. A complaint

which pleads facts ‘merely consistent with’ a defendant's liability, [ ] ‘stops short

Burtchof the line between possibility and plausibility of “entitlement of relief. 5? 5 ??

v. Milberg Factors. Inc.. 662 F.3d 212, 220-21 (3d Cir. 2011) cert, denied. 132 S;

Ct. 1861,182 L. Ed. 2d 644 (U.S. 2012).

In practice, consideration of the legal sufficiency of a complaint entails a

three-step analysis: “First, the court must ‘tak[e] note of the elements a plaintiff

must plead to state a claim.’ Iqbal. 129 S.Ct., at 1947 Second, the court should

idbntify allegations that, ‘because they are no more than conclusions, are not

entitled to the assumption of truth.’ Id. at 1950. Finally, ‘where there are well1

7
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pleaded factual allegations, a court should assume their veracity and then 

determine whether they plausibly give rise to an entitlement for relief.’ Id”

Santiago v. Warminster Tp.. 629 F.3d 121,130 (3d Cir. 2010):

Thus, a well-pleaded complaint must contain more than mere legal labels

Rather, a pro se plaintiffs complaint must recite factualand conclusions.

allegations which are sufficient to raise the plaintiffs claimed right to relief

beyond the level of mere speculation, set forth in a “short and plain” statement of a 

cause of action. ’

’ Judged against these legal guideposts, for the reasons set forth below it is 

recommended that this amended complaint now be dismissed with prejudice.
i

B. Donahue’s Amended Complaint Still Fails to State a Claim
Upon Which Relief May Be Granted

' i

i!

In this case Donahue’s amended mandamus complaint continues to run afoul

of a series of insurmountable legal obstacles. Indeed, as set forth below, the

complaint is fatally flawed in at least three different ways.

1. Donahue is Not Entitled to Mandamus Relief1

At the outset, dismissal of this amended complaint is warranted because
t

Donahue is not entitled to the extraordinary relief of a writ of mandamu's in this
II

case. A petition for writ of mandamus is an ancient form of common law judicial 

relief, a request for a court order compelling a public official to 'perforin somd
i

8
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legally-mandated duty. The power of federal courts to issue writs of mandamus is

now defined in a federal statute, 28 U.S.C. § 1361, which provides that: “The.

district courts shall have original jurisdiction of any action in the nature of

mandamus to compel an officer or employee of the United States or any agency

thereof to perform a duty owed to the plaintiff.” 28 U.S.C. § 1361.

Writs of mandamus compelling government officials to take specific actions,i

are extraordinary forms of relief, which must comply with demanding legal

standards. Thus, it is well-settled that “The writ is a drastic remedy that ‘is seldom

issued and its use is discouraged.’ ” In re Patenaude. 210 F.3d 135, 140 (3d Cir.

2000) (quoting Lusardi v. Lechner, 855 F.2d 1062, 1069 (3d Cir. 1988))t

Accordingly, as a general rule: H

There are two prerequisites to issuing a writ of mandamus. [Petitioners] 
must show that (1) they have no other adequate means to attain their 
desired relief; and (2) their right to the writ is clear and indisputable. 
See In re Patenaude. 210 F.3d 135, 141 (3d Cir.2000); Aerosource. Inc.

■ v. Slater. 142 F.3d 572, 582 (3d. 1988).

I:-

%■

;i

Hinkel v. England. 349 F.3d 162. 164 [3d Cir. 2003).

4
Moreover, “[m]andamus is an extraordinary remedy that can only be granted

f.

"I l-
where a legal duty ‘is positively commanded and so plainly prescribed as to be free

i
from doubt.’ ” Appalachian States Low-Level Radioactive Waste Comm'n v.

O'Leary. 93 F.3d 103, 112 (3d Cir. 1996) (quoting Harmon Cove Condominium
;

9
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Ass’n. Inc, v. Marsh. 815 F.2d 949, 951 (3d Cir.1987)). See Ararat v. District

Director. ICE. 176 F.App’x. 343 (3d Cir. 2006). Therefore:

Mandamus “is intended to provide a remedy for a plaintiff only if he 
has exhausted all other avenues of relief and only if the defendant owes 
him a clear nondiscretionary duty.” Heckler v. Ringer, 466 U.S. 602, .!
616, 104 S.Ct. 2013, 80 L.Ed.2d 622 (1984) (discussing the common- 
law writ of mandamus, as codified in 28 U.S.C. § 1361). See also i 
Stehnev. 101 F.3d at 934 (mandamus relief is a drastic remedy only to 
be invoked in extraordinary circumstances).

Stanley v. Hogsten 277 F.App’x. 180,181(3dCir. 2008).
n

As one court has aptly observed when describing the precise and exacting

standards which must be met when a petitioner invokes the writ of mandamus:

The remedy of mandamus “is a drastic one, to be invoked only in 
extraordinary circumstances.” Allied Chemical Corp. v. Daiflon. Inc.. 
449 U.S. 33, 34,(1980). Only “exceptional circumstances amounting to 
a judicial ‘usurpation of power’ ” will justify issuance of the writ. 
Gulfstream Aerospace Coro, v, Mavacamas Corp.. 485 U.S. 271, 289 
(1988) (quoting Will v. United States. 389 U.S. 90, 95096711: see also 
In re Leeds. 951 F.2d 1323, 1323 (D.C.Cir.1991). Mandamus is 
available only if: “(1) the plaintiff has a clear right to relief; (2) the 
defendant has a clear duty to act; and (3) there is no other adequate 
remedy available to plaintiff.” In re Medicare Reimbursement 
Litigation. 414 F.3d 7, 10 (D.C.Cir.2005) (quoting Power v. Barnhart 
292 F.3d 781, 784 (D.C.Cir.2002)); see also Banks v. Office of Senate 

’ Sergeant-At-Arms and Doorkeeper of the United States Senate. 471 
F.3d 1341, 1350 (D.C.Cir.2006) (concluding that the extraordinary 
remedy of mandamus need not issue in a case arising under the 
Congressional Accountability Act where the issue could be addressed 
by an appeal from a final judgment). The party seeking mandamus “has 
the burden of showing that ‘its right to issuance of the writ is clear and
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indisputable.’ ” Power v. Barnhart. 292 F.3d at 784 (quoting Northern 
States Power Co. v. U.S. Dep't of Energy. 128 F.3d 754, 758 
(D.C.Cir.1997)). Where the action petitioner seeks to compel is 
discretionary, petitioner has no clear right to relief and mandamus ^ 

'j therefore is not an appropriate remedy. See, e.g.. Heckler v. Ringer, 466 
U.S. 602, 616, 104 S.Ct. 2013, 80 L.Ed.2d 622 (1984); Weber v. United 
States. 209 F.3d at 760 (“[M]andamus is proper only when an agency 
has a clearly established duty to act.”).

U

Carson v. U.S. Office of Special Counsel. 534 F.Supp.2d 103, 105 (D.D.C.2008).

1
Applying these exacting benchmarks, courts have frequently held that

;;mandamus relief does not lie against the United States Department of Labor,

compelling that federal agency to follow any particular course of action in the 

fields consigned to that agency’s discretion. See, e.g.. Penn Terminals. Inc, v.

McTaggart. No. CIV. A. 99-2899, 2000 WL 361870, at *1 (ED. Pa. Apr. 9, 2000); 

DeLuca v. U.S. Dep't of Labor. Employment Standards Admin,. No-.- G.A. 93-1208, 

1993 WL 232879, at *1 (E.D. Pa. June 28, 1993); Mallick v. Userv. 427 F. Supp.
:

964, 964 (W.D. Pa. 1977). j;

These principles apply here and call for dismissal of Donahue’s amended

mandamus petition. Donahue’s petition for writ of mandamus does not describe a 

plainly non-discretionary duty on the defendants’ part. Nor does it set forth well- 

pleaded facts giving Donahue an absolute entitlement to the particular form of 

relief which he seeks. Since “[m]andamus ‘is intended to provide a remedy for a
•>

11

f.



.ti .i . i‘ .« «

plaintiff only if . . . the defendant owes him a clear nondiscretionary duty, 

Stanley v Hogsten 277 F.App’x. at 181(citations omitted) and “[mjandamus is ah

.5

extraordinary remedy that can only be granted where a legal duty ‘is positively

commanded and so plainly prescribed as to be free from doubt, ’ ” Ararat v.

District Director. ICE. 176 F.App’x. at 343 (citations omitted), the substantial 

element of discretion which is an inherent part of many Department of Labor job

placement programs compels us to deny this petition since we still cannot say on

these facts that Donahue is entitled to untrammeled access to CareerLink offices

where he is alleged to have indulged in disruptive behavior or the absolute job 

preferences which he seeks and that his “right to the writ is clear and indisputable
li i? .,

Hinkel v. England, 349 F.3d at 164.
’ 1 1 *k

Donahue May Not Bring a Civil Action Based Upon a
Criminal Case Which Resulted in a Conviction

2.

In addition, Donahue’s amended complaint fails because it continues to rest,
• ?

in part, on a fatally flawed legal premise. At bottom, Donahue seeks to bring a civil
u •

rights action premised in part on claims arising out of a state criminal case, a case
\.r!

that he concedes resulted in a state conviction which, has not otherwise been set
K'

aside or overturned since Donahue invites us to “quash” part of this state criminal
* 11sentence. ■;!

r ■
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This he cannot do. Quite the contrary, it is well-settled that an essential

element of a civil rights action in this particular setting is that the underlying

criminal case must have been terminated in favor of the civil rights claimant.

Therefore, where, as here, the civil rights plaintiff brings a claim based upon a state

case that resulted in a conviction, the plaintiffs claim fails as a matter of law. The

United States Court of Appeals for the Third Circuit has aptly observed in this

regard:

The Supreme Court has “repeatedly noted that 42 U.S.C. § 1983 
creates a species of tort liability.” Heck v. Humphrey. 512 U.S. 477, 
483(1994) ("quoting Memphis Community School Dist. v. Stachura. 
477 U.S. 299, 305(1986) (internal quotation marks omitted)). Given 
this close relation between § 1983 and tort liability, the Supreme 
Court has said that the common law of torts, “defining the elements of 
damages and the prerequisites for their recovery, provide[s] the 
appropriate starting point for inquiry under § 1983 as well.” Heck. 
512 U.S. at 483( quoting Carev v. Piphus. 435 U.S. 247, 257- 
58,(1978)). The Supreme Court applied this rule in Heck to an 
inmate's § 1983 suit, which alleged that county prosecutors and a state 
police officer destroyed evidence, used an unlawful voice 
identification procedure, and engaged in other misconduct. In 
deciding whether the inmate could state a claim for those alleged 
violations, the Supreme Court asked what common-law cause of 
action was the closest to the inmate's claim and concluded that 
“malicious prosecution provides the closest analogy ... because unlike 
the related cause of action for false arrest or imprisonment, it permits 
damages for confinement imposed pursuant to legal process.” Heck, 
512 U.S. at 484. Looking to the elements of malicious prosecution, 
the Court held that the inmate's claim could not proceed because one 
requirement of malicious prosecution is that the prior criminal 
proceedings must have terminated in the plaintiffs favor, and the

13



inmate in Heck had not successfully challenged his criminal 
conviction. Id.

Hector v. Watt, 235 F.3d 154,155-156 (3d Cir. 2000).

t!

In this case it is evident that Donahue’s state criminal prosecution did not
>!

conclude favorably since Donahue complains of the on-going effect of the sentence 

imposed upon him, which forbade him for entering specific unemployment service

offices. Under the Supreme Court’s favorable termination rule, the fact of this
!1

conviction would checkmate any civil lawsuit arising out of this criminal

prosecution. In short, this complaint is based upon the fundamentally flawed legal

premise that Donahue can sue these officials for civil rights violations arising out 

of his state prosecution even though he stands convicted in this state case. Since

this premise is simply incorrect, Donahue’s complaint fails as a matter of law.

The Rooker-Feldman Doctrine Also Bars3.
Consideration of This Case

*
Moreover, at this juncture, where Donahue has filed a civil action which, in

part, invites this court to reject findings made by a state court and “quash” portions

of a state court sentencing order, the plaintiff also necessarily urges us to sit as ,a
!'

state appellate court and review, re-examine and reject these state court rulings in 

one of Donahue’s state cases. This we cannot do. Indeed, the United States

Supreme Court has spoken to-this issue and has announced a rule, the Rookerr
C *

14
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Feldman doctrine, which compels federal district courts to decline invitations to 

conduct what amounts to appellate review of state trial court decisions. As

described by the Third Circuit:

That doctrine takes its name from the two Supreme Court cases that 
rise to the doctrine. Rooker v. Fidelity Trust Co., 263 U.S. 413,gave

44 S.Ct. 149, 68 L.Ed. 362 (1923); District of Columbia Court of 
Appeals v. Feldman. 460 U.S. 462, 103 S.Ct. 1303, 75 L.Ed.2d 206 
(1983). The doctrine is derived from 28 U.S.C. § 1257 which states 
that “[fjinal judgments or decrees rendered by the highest court of a 
state in which a decision could be had, may be reviewed by the 
Supreme Court....,\ See also Desi's Pizza. Inc, v. City of Wilkes Barre, 
321 F.3d 411, 419 (3d Cir.2003). “Since Congress has never conferred 
a similar power of review on the United States District Courts, the 
Supreme Court has inferred that Congress did not intend to empower 
District Courts to review state court decisions.” Desi’s Pizza, 321 F.3d
at 419.

Gary v. Braddock Cemetery, 517 F.3d 195, 200 (3d Cir. 2008).

Because federal district courts are not empowered by law to sit as reviewing 

courts, reexamining state court decisions, “[t]he Rooker-Feldman doctrine deprives 

a federal district court of jurisdiction in some circumstances to review a state court 

adjudication.” Turner v. Crawford Square Apartments IIL LLP,, 449 F.3d 542, 547 

(3d Cir. 2006). Cases construing this jurisdictional limit on the power of federal 

courts have quite appropriately: —»■: .

[Ejmphasized the narrow scope of the Rooker-Feldman doctrine, 
holding that it “is confined to cases of the kind from which the 
doctrine acquired its name: cases brought by state-court losers Si

15
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complaining of injuries caused by state-court judgments rendered 
before the district court proceedings commenced and inviting district 
court review and rejection of those judgments.’’[Exxon Mobil Corp. v. 
Saudi Basic Industries Corp.]. 544 U.S. at 284, 125 S.Ct. at 1521-22; 
see also Lance v. Dennis. 546 U.S. 459, —, 126 S.Ct. 1198, 1201, 
163 L.Ed.2d 1059 (2006)

Id.

However, even within these narrowly drawn confines, it has been

consistently recognized that the Rooker-Feldman doctrine prevents federal judges

from considering lawsuits “brought by state-court losers complaining of injuries

caused by state-court judgments rendered before the district court proceedings

commenced and inviting district court review and rejection of those judgments,”

particularly where those lawsuits necessarily require us to re-examine the outcome

of this state criminal case. As the United States Court of Appeals for the Third

Circuit has observed in dismissing a similar lawsuit which sought to make a federal

case out of state court rulings made in litigation relating to a prior state criminal

case:

The Rooker-Feldman doctrine divests federal courts of jurisdiction “if 
the relief requested effectively would reverse a state court decision or 
void its ruling.” Taliaferro v. Darby Two. Zoning Bd.. 458 F.3d 181, 
192 (3d Cir.2006) (internal citations omitted). The doctrine occupies 
“narrow ground” Exxon Mobil Corp. v. Saudi Basic Indus..Corp.. 
544 U.S. 280, 284, 125 S.Ct. 1517, 161 L.Ed.2d 454 (2005). It applies 
only where “the losing party in state court filed suit in federal court 
after the state proceedings ended, complaining of an injury caused by 
the state-court judgment and seeking review and rejection of that

16



judgment.” Id. at 291, 125 S.Ct. 1517. . . . Ordering the relief he 
seeks, however, would require the District Court to effectively 
determine that the state courts' . . . determinations were improper. 
Therefore, [Plaintiff] Sullivan's claims are barred by the Rooker- 
Feldman doctrine. To the extent Sullivan was not “appealing” to the 
District Court, but instead was attempting to relitigate issues 
previously determined by the Pennsylvania courts, review is barred by 
res judicata. See Nationwide Mut. Fire Ins. Co. v. George V. 
Hamilton. Inc.. 571 F.3d 299, 310 (3d Cir.2009) (describing 
conditions in Pennsylvania under which collateral estoppel will bar a 
subsequent claim).

Sullivan v. Linebaugh. 362 F. App'x 248, 249-50 (3d Cir. 2010).

This principle applies here. Thus, in this case, as in Sullivan, the Rooker-

Feldman and res judicata doctrines combine to compel dismissal of this case, to

the extent that Donahue improperly invites us to act as a Pennsylvania appellate

court for matters and claims relating to a state litigation arising out of the

plaintiffs state criminal prosecution.

C. The Amended Complaint Should Be Dismissed With
Prejudice

In civil cases pro se plaintiffs often should be afforded an opportunity to

amend a complaint before the complaint is dismissed in its entirety, see Fletcher-

Hardee Corp. v. Pote Concrete Contractors. 482 F.3d 247, 253 (3d Cir. 2007),
I i T .

unless granting further leave to amend is not necessary in a case such as this where

amendment would be futile or result in undue delay. Alston v. Parker. 363 F.3d
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229, 235 (3d Cir. 2004). Here, we granted Donahue leave to amend but to no avail.

Consideration of Donahue’s amended complaint reveals that it continues to fail as 

a matter of law for reasons which we previously discussed with the plaintiff. Since

Donahue has been unable to amend his complaint to state a viable claim upon 

which mandamus relief may be granted, allowing further leave to amend would be 

futile and foster undue delay in this case. Therefore, it is recommended.that this

action be dismissed with prejudice.

>•'III. Recommendation !

Accordingly, for the foregoing reasons, IT IS RECOMMENDED that the<

Plaintiff’s amended complaint be dismissed with prejudice. •;
. '-•!!> ,

The Parties are further placed on notice that pursuant to Local Rule 72.3:
» i ■ 1 1; * ‘ * r i *

; Any party may object to a magistrate judge's proposed findings, 
recommendations or report addressing a motion or matter described in 
28 U.S.C. § 636 (b)(1)(B) or making a recommendation for the 
disposition of a prisoner case or a habeas corpus petition witliin 
fourteen (14) days after being served with a copy thereof Such party 
shall file with the clerk of court, and serve on the magistrate judge arid 
all parties, written objections which shall specifically identify the 
portions of the proposed findings, recommendations or report to 
which objection is made and the basis for such objections. The 
briefing requirements set forth in Local Rule 72.2 shall apply. A judge 
shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection 
is made and may accept, reject, or modify, in whole or in part, the 
findings or recommendations made by the magistrate Judge. The 
judge, however, need conduct a new hearing only in his or her 
discretion or where required by law, and may consider , the record

:

t

■:
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developed before the magistrate judge, making his or her own 
determination on the basis of that record. The judge may also receive 
further evidence, recall witnesses or recommit the matter to the 
magistrate judge with instructions.

Submitted this 6th day of December, 2017.

:

ii

S/Martin C. Carlson
Martin C. Carlson
United States Magistrate Judge

L :
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APPENDIX A

3:i3-cv-01043-WJN- filed 04/22/13 * Closed. 05/31/13Donahue v. Kachmarski et alTMB

V
filed 04/24/13 closed 06/24/133:13-cv-01071-WJN Donahue v. Olexa

filed 04/26/13 closed 01/09/153:13 -cv-01109-RDM Donahue v. Pierantoni et al

3:13-cv-01271-WJN- filed 05/09/13 closed 08/27/13Donahue v. Luzerne County Correctional Facility et alTMB

3:13-cv-01272-WJN- filed 05/09/13 closed 08/27/13Donahue v. Luzerne County Correctional Facility et alTMB

filed 05/09/13 closed 07/30/133:13-cv-01273-WJN Donahue v. Hazleton Police Department et al

t
filed 05/09/13 closed 07/30/13 
■ ' * 7 Li -f '5 • ' i

3:13-cv-01274-WJN Donahue v. Commonwealth Of Pennsylvania et al

filed 05/09/13 closed 07/30/133:13-cv-01275-WJN Donahue v. Luzerne County Prison et al
; ■

filed 05/09/13 closed 07/30/133:13 -cv-01276-WJN Donahue v. Stolfa et al

filed 05/09/13 closed 07/30/133:13-cv-01277-Wjy Donahue v. Luzerne County Correctional Facility et al

filed 05/09/13 closed 07/30/133:13-cv-01278-WJN Donahue v. Pugh et al

i
Donahue v. Luzerne County Correctional Facility 
Kitchen Supervisor filed 05/09/13 closed 07/30/133:13-cv-Q1279-WJN

filed 05/09/13 closed 07/30/133:13-cv-01280-WJN Donahue v. Hearthway et al

filed 05/09/13, closed 07/30/133:13-cv-01281-WJN Donahue v. Luzerne County Correctional Facility
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filed 05/09/13 closed 07/30/133:13-cv-01282-WJN Donahue v. Commonwealth Of Pennsylvania et al

filed 05/09/13 closed 07/30/133:13-cv-01283-WJN Donahue v. Zola et al

3:13-cv-01284-WJN Donahue v. Hazleton City Police Department et al filed 05/09/13 closed 07/30/13
;

3:13-cv-01285-WJN Donahue v. Hazleton Career Link et al filed 05/09/13 closed 07/30/13

filed 05/09/13 closed 07/30/133:13-cv-01286-WJN Donahue v. FBI Scranton Office

3:13-cv-01326-WJN- filed 05/15/13 closed 08/27/13Donahue v. Luzerne County Correctional Facility et alTMB

filed 05/15/13 closed 07/30/133:13-cv-01327-WJN Donahue v. Ristowski et al

3:13-cv-01328-WJN Donahue v. Commonwealth of PA et al filed 05/15/13 closed 07/30/13

3:13-cv-01414-WJN- Donahue v. Luzerne County Public Defender's Office et 
TMB filed 05/24/13 closed 07/31/13al

3:13-cv-01567-WJN- filed 06/11/13 closed 07/24/13Donahue v. Luzerne County Correctional Facility et alTMB

3:14-cv-01351-MEM Donahue v. City of Hazleton, PA et al filed 07/15/14
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

SEAN DONAHUE,
SCRANTON

NOV 1 4 2017
Plaintiff,

3:17-CV-1759 
(JUDGE MARIANI)

V.

UTY^LEI
UNITED STATES SECRETARY 
OF LABOR, etal.,

PER
DEP

Defendants.

ORDER

DAY OF NOVEMBER, 2017, upon review of MagistrateAND NOW, THIS

Judge Carlson's Report & Recommendation, (Doc. 4), for clear error and manifest injustice,

IT IS HEREBY ORDERED THAT:
1. The Report & Recommendation, (Doc. 4), is ADOPTED for the reasons stated

therein. ■Hi ■ i rf

2. Plaintiffs Complaint, (Doc. 1), is DISMISSED WITHOUT PREJUDICE. ...

3. Plaintiff may amend his Complaint within twenty-one (21) days from the date of this 

Order.

i> 4. The case is REMANDED to Magistrate Judge Carlson for further proceedings
j» , t »' *v* * 1

consistent with this Order.
. ’71

(S <7

'4A/0uet■£
Robert D. Mgpani 
UnitedSlates District Court Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA:

Civil No. 3:17-CV-1759SEAN DONAHUE, :

Plaintiff *:

:
(Judge Mariani) 

piagi$(fli*e Jddge Carlson)

V.

UNITED STATES SECRETARY 
OF LABOR, et al., ;* .

Defendants "V

REPORT AND RECOMMENDATION ;;
;

Factual Background

This case epiler before us for a legally-mandated screening review. The 

plaihtif^i;ieM;:l5ph.ahuei is a prodigious, albeitprodigiously unsuccessfuLpre se

litigant who has filed more than two dozen lawsuits in federal court since 2013,
«

Many of these lawsuits arise out of arrests and convictions of Donahue in state 

court, for allegedly disruptive conduct al various local unemployment and 

employment services offices.

Donahue’s latest federal lawsuit follows this familiar pattern. In his latest 

pro se complaint, Donahue names the United States Department of Labor and

iecfetaiy of Labor, the Commonwealth of Pennsylvania, and the
'

Luzerne/Schuylkill Counties Workforce Investment Boards as defendants. (Doc.

I
*•

!■ ::

<

%
•!
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■ iti ifrt \.t i, . Jk •

I.): Donahue alleges that he is entitled to certain: preferential: job placement
*

services as a veteran,:aridi contends: that a criminal sen ten ce imposed against hiiii in
: : :: :

state court, whtchiidireetedJthat^he^rehMh^Oili-entenhg speeihclocalCareerDinks
:: ::: .. :

offices, interferes with his ability to Obtain this preferential .hiring status as a
:: ::

veteran. (Id.) Accordingly, Donahue invokes the mandamus jufisdietiun of this
r: " ::

court:- and requests1 that we “qiiaslT' arty state: court orders, and direct: the 

DeparlrhiifqfD^^piaceihenfsi ;(|iy):

Along with this complaint, Donahue has filed a motion for leave to-proceed

informpmipw®. (Doc. 2.) We will GiytNT’ this mdtion;, Jut::f^ set: : ::

forth below, we recommend that the complaint be dismissed 

Discussion

' .s 1

r.: ::

II. : ••f

Screening of Mra$i_ ^dihplaihtS^iatidard pSeyiew
:: ::

This Court ias-jaif on-going statutory: obligation to conduct a preliminary
:: : :: ;:

review of pro se complaints brought by: plaintiffs giveh:.1eave;:tp:;prdeeediS:y|r®«
’■ ... ...

pauperis in cases whtdh sdek redirdsS: ap&ihsf §
T :: E::

1915(e)(2)(B)(ii). Thus, in tins case we: are obill^dkMiripef: the: complaint tq
? * v, * - * - *-v - f

determine wthdther lany diaims :are frivplous,;maIicioUs,: of fail hTstateu claim upon
. 7 f * • . ’ ' *

which:: i#ef :may-he-,|rahM.v This: statutory text mirrors the language of Rule

A. ::

/

I::
12(b)(6) of the Federal Rules of Civil Procedure,; which provides, that a complaint

; rL.
■ U "■ \ ,

:
t:

* . I * ■.::
k

4*

<
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should be dismissed for “failure to state a claim upon which relief can be granted”

Fed. R. Civ. P. 12(b)(6).

With respect to this benchmark standard for legal sufficiency of a complaint;

flic United States Conn of Appeals;: for Pe Ihird: Circuit has aptly noted the

evolving standards governing pleadihg practice in federal court, stating that:

Standards of pleading have been in the forefront of jurisprudence in 
recent years. Beginning with the Supreme Court's opinion in Bell 
Atlantic Corp. v. Twomblv, 550 U.S* 544 (2007) continuing with our 
opinion in Phillips [v. County of Allegheny, 515 F,3d 224, 230 (3d 
Cir. 2008)]and culminating recently with the Supreme Court's 
decision in Ashcroft v. Iqbaf-U.S.-. 129 S.Ct. 1937 (2009) pleading 

standards have seemingly shifted from simple notice pleading to a 
more heightened form of pleading, requiring a plaintiff to plead more 
than the possibility of relief to survive a motion to dismiss.

j

Fowler v. UPM.C Shadvside, 578 F.3d 203, 209-10 (3d Cir. 2009).

In considering whether a complaint fails to state a claim upon which relief 

may be partied, .the CouriiffiUSf;aeeSpf;.aSftriie; alf allegations ini the complaint and 

all -reasonable Infbrenep; that mm be drawn therefrom are m be ebhiimed:: in tie; 

light most favorable to the plaintiff. Jordan v. Fox Rothschild. O’ Brien & FrankeL 

Inc.. 20 F.3d 1250, 1261 (3d Cir. 1994). However- a couri ^need not credit a 

complaint’s bald assertions or legal conclusions when deciding a motion to 

dismiss.” Morse v. Lower Merion. Sch. Pist.. 132 F.3d 902, 906 (3d Cir. \991\.,

plaintiffcan; prove facts ^that die: aiAdditionally a court, need not “assume that a

a.
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- t

plaintiff has not alleged.’" Associated Gen. Contractors of Cal, v. California State
: •: ::

Council of Carpenters. 459 HJLS. 519, 526 (1983), M the Supreme; Courtheld in
ji

Bell Atlantic Corn, ::w ::TwofflblW: 550 U.S, 544 p0G% in order to stdte a valid 

cause of action a plaintiff must: provide some factual gptinds^Ibr reliefwhieh
• i

'‘requires more than labels and conclusions, and a: fdrmulaic rCCitatidu of the
::

e :iilaetuif aUegatidtiS: must

t

elements of a cause of actions will not do.” Id, at; 555

be enough to raise a ;figlrt;tO:reiief above;;the spCcuiatlvellveh”; Id 

, In keeping with the pri
:: ::

underscored that a trial court must assess whether ;a oompiainf; sMtes ;:||cts: upon. .... . - , , , - !

which relief Can be granted when rilling: on a motion, to dismlss. i’n Ashcroft; vl
:• ...........;..............................(-1

: ’ :

Iqbal. 556 U.S. 662 (2009), the Supreme Court held that, when considering a 

motion to dismiss, “[tjhreadbare recitals of the elements of a cause of action.
V * I

supported by mere conelusory statements, do not suffice.”1 fd at 678. Rather, in 

conducting a review of the adequacy of eornpiamt, the; Suprenie Court lias; advised 

trial courts that they must:
: :: ::

[Bjegin by identifying pleadings that because they are no more than 
coneltisipris are not entitled to the assumption of truth. While legal 
conclusions can ptovide fee framework; ofa complaint, theymusfbe: 
^supportedhy fkciual allegations: When there; arelwelfpleaded; factual 
iaiegatlpns, alcourt should assume their veracity and then determine 
whether they plausibly give rise to-an entitlement to relief.

::

)}y„ the Supreme Court:; has:

:

(f 1'

»;
Id. at 679.

' 4.

!
: :
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;

Thus, following Twomblv and Iqbal, a wcl[-pleaded complaint must contain

more than mere legal labels land; conclusions. Rather, a complaint must recite:
::

factual allegations sufficient to raise the plaintiffs claimedrigMto reliefbeyond 

the level of mere speculation. As the United States Court of Appeals for the Third 

Circuit has stated:
1

[A]fter Iqbal, when presented with a motion to dismiss for failure to 
state a claim, district courts should conduct a two-part analysis. First, 
the factual and legal elements of a claim should be separated. The 
District Court must accept all of the complaint's well-pleaded facts as 
true, but may disregard any legal conclusions. Second, a District 
Court must then determine whether the facts alleged in the complaint 
are sufficient to show that the plaintiff has a ‘'plausible claim for 
relief.” In other words, a complaint must do more than allege the 
plaintiffs entitlement to relief. A complaint has to '‘show” such an 
entitlement with its facts.:

Fowler. 578 F.3d at 210-11.
«

As the court of appeals has observed: “The Supreme Court in Twomblv set 

forth the ‘plausibility’ standard for overcoming a motion to dismiss and refmed 

this approach in Iqbal. The plausibility standard requires the complaint to allege 

'enough facts to state a claim to relief that is plausible on its face.’ Twomblv. 550 

U.S. at 570, 127 S.Ct. 1955. A complaint satisfies the plausibility standard when 

the factual pleadings 'allow[ ] the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.’ tabal, 129 S.Ct. at 1949 (citing 

Twomb.lv. 550 U.S. at 556, 127 S.Ct. 1955). This standard requires showing ‘more

;
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:: :: ::: : ::

than: a -sheer'possibility that a dekndanthas acted mdawfullyf Id. A complaint.. .. ..

which pleads facts ‘merely consistent with’ a: defendants liability, [ ]; ■Steps’ short
: :: :: : : :::

of the line between: possibility^and plausibility of “entitlement: ofrelief.” ’ ’’Burtch.... ..... .*

V. Mllberg Factors^ InC., 662 F.3d 212, 220-21 2011) cert, denied, 132; S.

Ct. 1861, 182 L. Ed. 2d 644 (U.S. 2012).

In practice, Cdnsidefatldh-oFthe legal sufficiency of a compkitit entails a
:

three-step ahalysis: “First. the: eouMmust; ‘takfe] note of the elements; a plaintiff
: ........................... :: ” •:

must plead to state a claim.’ Iqbal. 129 S.Ct. at Second, the Court:should

identify allegations that, ‘because they are no more than conclusions, are not
::

entitled to the assumption of truth!’ Id. at: 1950:: Finally, ‘where there are well*,
i ’ ::

pleaded Jactual: allegations, a court should assume their veracity and then, 

determine whether they plausibly give rise to an entitlement for relief;’ Id” 

Santiago v. Warminster To.. 629 F;3d 121,130 (3d eir. 2010).

Thus, a well-pleaded compld^ than mere legal labels;
:: ’ :

Rather, a: pro se plaintiffs complaint must recite factual
: :

allegations which -are-sufficient to raise the plaintiffs claimed right to relief
: :• ' :::

beyond the leyeldf mere speculatioh, set fbrth in a “short and plain” statement: of a 

cause of action. ..

::
and conclusions.
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legal guideposts, for the reasons set forth below If isjudged :agaiisf these: 

recommended that this complaint be dismissed.

Complaint Fails to State a Claim Upon WhichIfc: Donahue’s
Relief Mav Be Granted

In this case Donahue’s mandamus complaint runs afoul of a series: of

set forth below, the complaint is fatallyinsurmountable legal obstacles. Indeed, as 

flawed in at least four different ways.

Donahue is Not Entitled to Mandamus Relief

At the dutsei- ■dismissal ofthiscomplaint is warranted..because- Pbhdta is 

not: entiled: to the exltaordihary relief of a writ of mandamus in this case. A 

petition for writ of mandamus is an aneient::.#rm,of eommom law judicial relief 

request for a court order compelling a public official to perform some legally-

mandated The power of'federal courtsto issue writs: of'mandamus:: Is? now..... • ;,

defined in a federal statute, 28 U.S.C. § 1361, which provides that: “The district 

courts shall have original jurisdiction of any action in the nature of mandamus to 

compel an officer or employee of the United States or any agency thereof to 

iperforin;:®: duty owed to the plaintiff.” 28 U.S.C. § 1361

Writs of mandamus compelling government officials to take specific actions, 

are extraordinary forms of relief which must comply with demanding legal 

standards. Thus, it is well-settled that “The writ is a drastic remedy that *'is seldom

n
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*
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::::
::

issii©dj iaiid;;its use Is; discouraged.r* lib re Pateriaudfe 2:M KM-JM; 140; (Ii Gir.
1 ' ' ' : • •. :: :: :: ::

2000) (quoting :LhSardL :yL::^ieoKnOr;:- 85* EM 1082- 1089 (3d &l 1988));

Accordingly^ as a; general fute:
:’ ............ :: ::

::: :: :...........
There are two prerequisites to issuing a writ of mandamus. [Petitioners! 
must show that (1) they have no other adequate means to attain their 
desired relief; and (2) their right to the writ is clear and indisputable.
See In re Patenaude. 210 F.3d 135', J41 (3d C-ir.2000); Aerosource, .Inc. 
v. Slater. 142 F.3d 572, 582 (3d. 1988).

: ii5

/ ::

:::

MiM.lV; aSMim, mwmf 162,.184! p&ipL 2003)
:::

Moreover, “[mjandamus is an extraordinary remedy that can only be granted :
ii

i::..v::
where a legal iduty ^is positively commanded arid sp^lainly prescribed! as to be free 

from doubt.;’ AouyadhiUri.,,Sia^^^ .:Raiiioaefep^
::

O'Leary. 93 F.3d 103, 112 (3d Cir.1996) (quoting Harmon Cove Condominium 

Asslu.Jnm..v

:

::
: ::

Marsh Mlfd 949, 95 3 (3d »!9|fiii
::

:::
Director. IGE ;343:(M:Oir;2|06i;Therete :

::
l

Mandamus “is intended to provide a remedy for a plaintiff only if he 
has exhausted all other avenues of reLief and only if the defendant owes 
him a clear nondiscretioriary duty.** Heckler v; Ringer. 466 U.S. 602 
616, 104 S.Ct. 2013, 80 L.Ed.2d 622 (1984) (discussing the common- 
law writ of mandamus, as codified in 28 U.S.C. § 1361). See also 5 
Stchney, 101 ,F.3d at 934 (mandamus relief is a drastic remedy only to 
be invoked .in extraordinary circumstances).

■ >1
S’

*
:::

:::
:::

Stanley v. Hogsten 277 F.App’x. 180, 181(3dCir. 2008).
:

- g ■:
:

i
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ri As one court has aptly observed when de-scribing the precise and exacting 

slpdards, which.;:ffiiisfcibe met when a petitioner invokes the writ of mandamus; v.
f.;

The remedy of mandamus “is a drastic one, to be invoked only in 
extraordinary circumstances.” Allied Chemical Corp. v. Daifion. Inc., 

s; 449 U.S. 33, 34,(1980). Only “exceptional circumstances amounting to 
a. judicial ‘usurpation of power’ ” will justify issuance of the writ. 
Gulfstrcam Aerospace Corp. v. Mavacamas Corp.. 485 U.S. 271, 289 
(1988) (quoting Will v. United States. 389 U.S. 90, 95(1967)); see also 
in re Leeds, 951 F.2d 1323, 1323 (D.C.Cir.1991). Mandamus is 
available only if: “(1) the plaintitT has a clear right to relief; (2) the 
defendant has a clear duty to act; and (3) there is no other adequate 

: remedy available to plaintiff.” In re Medicare Reimbursement 
Litigation. 414 F.3d 7, 10 (D.C.Cir.2005) (quoting Power v. Barnhart $ 
292 F.3d 781, 784 (D.C.Cir.2002)); see also Banks v. Office of Senate 
Sergeant-At-Arms and Doorkeeper of the United States Senate. 471
F.3d 1341. 1350 (D.C.Ci.r.2006) (concluding that the extraordinary 
remedy of mandamus need not issue in a case arising under the 
Congressional Accountability Act where the issue could be addressed 
by an appeal from a final judgment). The party seeking mandamus “has 

, the burden of showing that ‘its right to issuance of the writ is dear and 
indisputable." ” Power v. Barnhart, 292 F.3d at 784 (quoting Northern 
States Power Co. v. U.S. Dep’t of Energy. 128 F.3d 754, 758 
(D.C.Cir.1997)). Where the action petitioner seeks to compel is 
discretionary, petitioner has no clear right to relief and mandamus 
therefore is not an appropriate remedy. See-, e.g.. Heckler v. Ringer. 466 
U.S. 602, 616, 104 S.Ct. 2013, 80 L.Ed.2d 622 (1984); Weber v. United 
States. 209 F.3d at 760 (“[Mjandamus is proper only when an agency 
has a clearly established duty to act,”).

y

b

Carson, v. U.S. Office of Special Counsel. 534 F.Supp.2d 103, 105 (D.D.C.2008). ft

Applying these exacting benchmarks, courts have frequently held that 

mandamus relief does not lie against the United States Department of Labor,

r



::
A

::
t :

compelling tliat federal agency to follow any particular course of action in the 

fields consigned to; ;thara|pcy*& discretion.:: lewt.leronals^^te;:::;^,

A. 99-289^;iW:m4:6187C^.#:n pS Pa.Apf ^ 2000);
:

DeDuea.W'li&BeoTufTabo^lmpiouiM

1993 at :p.D. Pa. fune 28;, :M3| Supp::

'M, P&: ®P),

i

:

McTaggart, No.: GIV;

These prmcipiel applyliere add: cail lbf dismissal; Ofl>di$iiehi; Thandamus;
:: 1 '

petition. Donahue’s petition for w|ic of inaudahiusddes: not;: describe: apainlyndn
r

discretionary duty on the defendants5 part. Nor does it set forth well-pleaded facts
!»;

in absolute entitlement to the particular.form of relief which he ::giving::Donahue an

seekssS'ineef !J»3MatUUS:: ‘is intended to provide a remedy for a piaintifi only if ¥ *
1

i:V.

... die defendant owes him; a ciear ;nondisctetionarydutyf;; ,! :StanlM! U. ;fIogsten 277;

F.App’x. at 181 (jcitatibiTS Omitted); and “finjandamus:; isan extraordinary remedy.... .

that: can only be granted: where a legal: duty ‘is positively; eOnirnandp and so 

patniyr pesefibed ns-fii'he free ffpif: doubt;
” i: • ’ ^ .. ' ......................... ' .' :.V! .

176 F.App’x. at 343 (citations omitted), the substantial element of discretion
t-

which is; an: IhhlMnf part: of' Irnany; Deparinienfof Fabor job ;plaeepeif pbgpms

::

‘U •1 :

compels us to deny this petition since we cannot say on these facts that Donahue is
.......... ........................................ ' ... .. u. i«i. ilUUi.1 ■>*!,. . ... I

* • » ;•
l
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entitled to the absolute job preferences which he seeks and that his “right to the 

writ is clear and indisputable.” Hinkel v. England, 349 F,3d at 164.

Donahue May Not Bring a Civil Action Based Upon a
Criminal Case Which Resulted in a Conviction

2

w

In addition, Donahue’s complaint fails because it apparently rests, in part, on 

a: fatally ia^ei legal premise. At bottom, Donahue seeks to bring;; a civil rights

action pmMisedJi;;pari;;bh,diaims;ariithg out of a state criminal-ease, acasethathe
::

:Sedt*is; &■: ebhcedte;:fesuiei4h; a state conviction which has not otherwise tori set 

aside or overturned since Donahue invites us to “quash” part of this state criminal

sentence. a

This he cannot do. Quite the contrary, it is well-settled that an: essential

element of a civil rights action in this particular setting is that the underlying

#imihai case must have been terminated in favor of the civil rights claimants.
/ ,

Therefore, where, as here, the civil rights plaintiff brings a claim based upon a state

case that resulted in theplaintifPs claimfails asa matter of law. The

United States Court of Appeals for the Third Circuit has aptLy observed in this

regard: ’ -

The Supreme Court has “repeatedly noted that 42 U.S.C. § 1983 
creates a species of tort liability.” Heck v, Humphrey. 512 U.S. 477, 
483(1994) (quoting Memphis Community School Dist. v. Stachura.
477 U.S. 299, 305(1986) (internal quotation marks omitted)). Given 
this close relation between § 1983 and tort liability, the Supreme

■y

*•
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Court has said that the common law of torts* “defining the elements of 
damages and the prerequisites for their recovery, provide[s] the 
appropriate starting point for inquiry under § 1983 as well.” Heck, 
512 U.S. at 483( quoting Carey v. Piphus. 435 U.S. 247, 257- 
58,(1978)). The Supreme Court applied this rule in Heck to an 
inmate's § 1983 suit, which alleged that county prosecutors and a state 
police officer destroyed evidence, used an unlawful voice 
identification procedure, and engaged in other misconduct In 
deciding whether the inmate could state a claim for those alleged 
violations, the Supreme Court asked what common-law cause of 
action was the closest to the inmate's claim and concluded that
“malicious prosecution provides the closest analogy ... because unlike 
the related cause of action for false arrest or imprisonment, it permits 
damages for confinement imposed pursuant to legal process.” Heck. 
512 U.S. at 484. Looking to the elements of malicious prosecution, 
the Court held that the inmate's claim could not proceed because one 
requirement of malicious prosecution is that the prior criminal 
proceedings must have terminated in the plaintiffs favor, and the 
inmate in Heck had not successfully challenged his criminal
conviction. Id-

Hector v. Watt. 235 F.3,d 154, 155-156 (3d Cir. 2000).

In this case it is evident that Donahue’s state criminal prosecution did not 

conciudt:iayo;tnbly since Donahue complains of the on-going efYec t of the sepiriee 

imposed upon him, which forbade him for entering specific unemployment service

offices. Under the Supreme Court’s favorable termination rule, the fact of this
: :::

conviction would checkmate any civil lawsuit arising out of this criminal

prosecution. In short, this complaint is based upon the fundamentally flawed legal
- . ■ f

premise that Donahue can sue these officials for civil rights violations arising out

12



of his state pwsputibii even though he stands convicted in thisstatecase. Ship1 

Oil premise; issimply in correct, Donahue’s complaintMlsasa matter of law.

The Rooker-F eldman Doctrine Also Bars
Consideration of This Case

3.

■MoMOven^at-this^juncMfei::whete: Donahue has filed a civil ^aeion::^^^! 

part, coifft to reject :andings made hv; a state coiii-t and “pash” portions

of a state court sentencing order, the; plaiiliffllso? necessarily urges us to sit as a 

state appellate court and review, re-examine and reject these state court rulings in 

of Donahue’s state cases. This we cannot do. Indeed, the United States

Supreme Court has spoken to this issue: :ani has announced n"fu|p: the Isllpf
r ?

Feldman doctrine, which compels federal distinct courts to decline invitations to 

conduct what amounts to appellate review5 of state trial court decisions. M. 

described by the Third Circuit:

That doctrine takes its name from the two Supreme Court cases that 
gave rise to the doctrine. Rooker v. Fidelity Trust Co., 263 U.S. 413.
44 S.Ct. 149, 68 L.Ed. 362 (1923); District of Columbia Court of 
Appeals v. Feldman, 460 U.S. 462, 103 S.Ct. 1303, 75 L.Ed.2d 206 
(1983). The doctrine is derived from 28 U.S.C. § 1257 which states 
that “[fjinal judgments or decrees rendered by the highest court of a 
state in which a decision could be had, may be reviewed by the 
Supreme Court....”. See also Desi's Pizza. Inc, v. City of Wilkes Barre,
321 F.3d 411,419 (3d Cir.2003). “Since Congress has never conferred 
a similar power of review on the United States District Courts, the 
Supreme Court has inferred that Congress did not intend to empower

one

13



;

::

. District Courts to review state court decisions.” Desi's Pizza. 321 F.3d 
at 419. ::

. Braddock Ceiiietery, 5if f20(I(3dC;ir. 2008:).Gary v \ i l

::
Because federal district courts: are not; empowered by law to sit: as reviewing 

eon ftsr reex aim i nl ii g state court decl siotifL: “f fjlie Roofeerj-Fei drfiarr doctrine deprives

a federal distrt#courtc£ jdrtsdiclm in some circumstances to review a statecourt 

ad|udication;” Iftrner V, Crawford Square Anartmeatsfll. LLP., 449 EV3d 542. 547 

(3d Cir.; 2006). Cases construing thiSjUrisdietibnai limit on the power of ted era! 

courts have quite appropriatelyT'*’’

!

|E]ftipliasized: the;; harrow scope of the $mM; ^doctohe,
holding that it “is confined to cases of the kind from which the 
doctrine acquired its name: cases brought by state-court losers 
complaining of injuries caused by state-court judgments rendered 

' before the district court proceedings commenced; and inviting district 
court review and rejection of thoso judgments.”(E?t?ton Mobil Corn, v. 
Saudi; Basic Industries Comli 544 U.S. at 284, 125 S.Ct. at 1521-22; 
see also Lance v. Dennis. 546 U.S; 459, 126 S.Ct 1198. 1201,
i 63 :L;Id;2d: 1059 (2006)

j

u
::

■>

: , t
Id

:
• * i: ::::

, However;: even within these narrowly drawn confines, it has been

consistently recognized that the Rdoker-Heldman doctrine prevents federal judges
:

from cdhstdefing lawsuits “brought by state-court losers cOmplaining of injuries 

caused by state-court judgments rendered before the district court:proceedings: 

commenced and inviting district court review and rejection of those .judgments.”

:

:14 :
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particularly wherethose lawsuits necessarily require us to re-examine tlp-bbtcitie-:

As the United States Court of Appeals for the Third 

Circuit has observed in dismissing a similar lawsuit which sought to make a federal 

case out of state court rulings made in litigation relating to a prior state criminal

of this; state criminal case.:

case:

The Rooker-Fcldman doctrine divests federal courts of jurisdiction “if 
the relief requested effectively would reverse a state court decision or 
void its ruling,” Taliaferro v. Darbv Twp. Zoning Bd.. 458 I'.3d 181, 
192 (3d Cir,2006) (internal citations omitied). The doctrine occupies 
“narrow ground.” Exxon Mobil Corp, v. Saudi Basic Indus. Cora, 
544 U.S. 280, 284. 125 S.Ct. 1517, 161 L.Ed.2d 454 (2005). Tt applies 
only where “the losing party in state court filed suit in federal court 
after the state proceedings ended, complaining of an injury caused by 
the state-court judgment and seeking review and rejection of that 
judgment.” Id. at 291, 125 S.Ct. 1517. . . . Ordering the relief he 
seeks, however, would require the District Court to effectively 
determine that the state courts’ . . . determinations were improper. 
Therefore, [Plaintiff] Sullivan's claims are barred by the Rooker- 
Fcldman doctrine. To the extent Sullivan was not “appealing” to the 
District Court, but instead was attempting to relitigate issues 
previously determined by the Pennsylvania courts, review is barred by 
res judicata. See Nationwide Mut. Fire Ins. Co. v. George V. 
Hamilton. Inc..

::

571 F.3d 299, 310 (3d Cir.2009) (describing 
conditions in Pennsylvania under which collateral estoppel will bar a 
subsequent claim).

362 F. App'x 248, 249-50 (3d Cm 2010).SUlllvah;;v,-:MB;ebgu;gh-.

This principle applies here. Thus, in this case, as in Sullivan, the Rooker- 

Feldman and ^./M&ap^dbcfrihes combine to compel dismissal of this; ease.,: to

15



:

the extent that Donahue improperly myites us to act as! a Pennsylvania appellate 

court for matters and claims relating: to a state 1§igaibh arising out of the 

plaintiffs state criminalprosecutidn. -

4. Younger AfasEehtdn Appll^iliefe

Farther, Donahue’s latest complaint also seemingly invites Us to issue an 

injunction quashing the sentencem one of his state criminal cases. To the extent 

that the complaint invites this Court to enjoin aspects oflaitaieicaintnal case, and . 

in effect calls upon us to dictate! the result of thkstate easeMhis ^ ^i pleading: 

runs afoul of a settled tenet of federal ia^.,.iie!:¥dunger; abstention doctrine:'

The Younger abstention doctrine Is inspired by basic considerations of;:

comity that are fundamental to our federal system of government. As defined by

the courts: lounger abstention: is a legaf doctrine granting federal courts
:

discretion to abstain from exercising jurisdiction oyef a cfaim when resoiution df 

that claim would interfere with an ongoing state pfdceedingv See Younger vl 

Harris. mi-WM, i|;4l (1571) CfWMhave: concludedthat: the judgment of the 

District Court, enjoining appellant Younger from prosecuting* under these 

California statutes* /musfbe reversed asa violation of the nationatpolicy fbrbidding

federal: eodrfs; to stay or enjoin pending state court proceedings except under
:

special circumstances.’).” Kendall v. Russell. 572 F.3d 126, 130 (3d Ciii 2009),
16
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This doctrine, which is informed by principles of comity, is also guided by 

these same principies in m application^: As the United Slates Court of Appeals far. 

the Third Circuit has observed:

“A federal district court has discretion to abstain from exercising 
jurisdiction over a particular claim where resolution of that claim in 
federal court would offend principles of comity by interfering with an 
ongoing state proceeding.” Addiction Specialists. Inc, v. Twp. of 
Hampton, 411 F.3d 399, 408 (3d Cir.2005) (citing Younger v. Harris, 
401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971)). As noted earlier, 
the Younger doctrine allows a district court, to abstain, but that 
discretion can properly be exercised only when (1) there are ongoing 
state proceedings that are judicial in nature; (2) the state proceedings 
implicate important state interests; and (3) the state proceedings afford 
an adequate opportunity to raise federal claims. Matusow v. Trans- 
County Title Agency. LLC, 545 F.3d 241, 248 (3d Cir,2008)

Kendall v. Russell. 572 F,3d at 13 T

Once these three legal requirements for Younger abstention arc met, the

decision to abstain rests in the sound discretion of the district court and will-not be

disturbed absent an abuse of that discretion, Lui v. Commission on Adult

Entertainment Establishments. 369 F.3d 319, 325 (3d Cir. 2004). Moreover, 

applying these standards, federal courts frequently abstain from hearing matters 

which necessarily interfere-with state-:criminal: -cases.. Lui v. Commissionon Adult 

Entertainment Establishments. 369 F.3d 319 (3d Cir. 2004); Zahl v. Hamer. 282 

F.3d 204 (3d Cir. 2002).

i?
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•"1

In this case, ihe plaintiffs pro se complaint reveals that all of the legai 

prerequisites for Younger abstention are present here with respect to those claims 

.that seek to enjoin: on-going state: eases. First, it is eviaent that there were state 

prOeielthp. in this case. Second, i is also apparent that those proceedings afford ■

Donahue a full and Fair opportunity to litigate the issues raised in this lawsuit in 

this state case. See Sullivan v. Linebaugfa. 362 F. App’x 248. 249-50 (3d Cir.
i

2010). Finally, it is clear that the state JSpdiiip- implicate important state 

these matters involve state criminal law enforcement, an issue ofinterests, since

. Commission on Adultparamount importance to the state. Boe,

.Miatertainmelhiist^lshmeuts, :3i9 F.3d 319 (3d€if. 2004); 282

mid;:Wpd:C&..:2002).

Since the legal requirements forYoungerahstention are fully met here, the , 

ieejsioa to abstainrestsin the sound discretion of this Court. Lui v. Commission 

on Adult Entertainment Establishment 369 F.3d 319, 325 pi" ©if 2004).

:Muweyef: given the important state mtefest in enforcement of its criminal taws;,

courts are prepared to fully address the merits ofand recognizing that the state 

these proper cxercise of this discretion weighs in favor

of abstention and dismissal of this federal case at the present time.

r.
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Commission on Adult Entertainment Establishments, 369 F.3d 319 (3d Cir. 2004);

Zahl v. Harper. 282 F.3d 204 (3d Cir. 2002).

X
The Complaint Should Be Dismissed Without Prejudice

1:/'

While; this screening merits :aimlf sirealls isrdlmMsal of this action in its
i :

current form, we recommend that the plaintiff be given another, final opportunity 

: litigate this matter; by endeavoring to promptly file an 'amended: 

complaint setting; forth; well-pleaded1 claims within ■ tfe period of the statute of

limitations. We recommend this course mindful of the fact.that in civil rights cases
:■ .

pro se plaintiffs often should be afforded an opportunity to tun end a complaint
X

before the complaint is dismissed in its entirety, see Fletcher-Hardee Corp. v, Pote 

Concrete Contractors. 482 F.3d 247, 253 (3d Cir. 2007), unless granting further 

leave to amend is not necessary in a case such as this where amendment would be

C

to fitrtor

futile or result in undue delay, Alston v. Parker, 363 F.3d 229, 235 (3d Cir. 2004).

it is recommended that the :Copf ;pfoviie:- the plaintiff with anAccordingly

opportunity to correct jdiSlaiiisSliHtg; SjilS;

deficient complaint at this time without prejudice to one final effort by the plaintiff 

to comply with the rules governing civil actions in federal court, by filing an 

amended complaint containing any timely and proper claims which he may have.

V
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III, Recommendation \
‘A** s-.v .: •• ~ V •«•••

::

Accordingly, for the foregoing reasons, the plaintiff s request to. proceed in 

prim 'prnpwm m i 

Plaintiff s complaint be dismissed without prejudice to:tie;:paihfi»ehdWdring;tQ;

t::: •::
GMNTBR, :(Dpc M, M P: IS ppipl®: that the

: :::

!:

correct the defects cited in this report, provided that the plaintiff acts within 20 

day sofanydismissai order;:

to LocaI;;|Me ||Jf:
:

1 . :
Any party may object to a magistrate judge's proposed findings, 
recommendations or report addressing a motion or matter described in 
28 U.S.C. § 636 (b)(1)(B) or making a recommendation for the 
disposition of a prisoner case or a habeas, corpus petition within 
fourteen (14) days after being served with a copy thereof Such party 
shall file with the clerk of court, and serve on the magistrate judge and • 
all parties,- written objections Which shall specifically identify the 
portions of the proposed findings, recommendations or report to 
which objection is made and the basis for such objections. The 
briefing requirements set forth in Local Rule 72.2 shall apply. A judge 
shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection 
is made and may accept, reject, or modify, in whole or ift part, the 
findings or recommendations (made by the magistrate judge. The 
judge, however, need conduct a new hearing only in his or her 
discretion or where required by laws and may consider the record 
developed before the magistrate judge, making 'fc of ||F:;0Whi 
determination on the basis of that record. The judge may also receive 
further evidence, recall: witnesses: or recommit the * mattef •;#'fke 
magistrate judge with instructions.
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Submitted this 3d day of October, 2017. V,

S/Martin C. Carlson
Marlin C. Carlson
United States Magistrate Judge
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38 USC 4215: Priority of service for veterans in Department of Labor job training programs
Text contains those laws in effect on January 27, 2020

From Title 38-VETERANS' BENEFITS
PART lll-READJUSTMENT AND RELATED BENEFITS 
CHAPTER 42-EMPLOYMENT AND TRAINING OF VETERANS

Jump To:
Source Credit
References In Text
Amendments
Regulations
Miscellaneous

§4215. Priority of service for veterans in Department of Labor job training 
programs

(a) Definitions.-In this section:
(1) The term "covered person" means any of the following individuals:

• (A) A veteran.
(B) The spouse of any of the following individuals:

(i) Any veteran who died of a service-connected disability.
(ii) Any member of the Armed Forces serving on active duty who, at the time of application for assistance 

under this section, is listed, pursuant to section 556 of title 37 and regulations issued thereunder, by the 
Secretary concerned in one or more of the following categories and has been so listed for a total of more than 
90 days: (I) missing in action, (II) captured in line of duty by a hostile force, or (III) forcibly detained or interned in 
line of duty by a foreign government or power.

(iii) Any veteran who has a total disability resulting from a service-connected disability.
(iv) Any veteran who died while a disability so evaluated was in existence.

(2) The term "qualified job training program" means any workforce preparation, development, or delivery program 
or service that is directly funded, in whole or in part, by the Department of Labor and includes the following:'

(A) Any such program or service that uses technology to assist individuals to access workforce development
programs (such as job and training opportunities, labor market information, career assessment tools, and related 
support services). .. .

(B) Any such program or service under the public employment service system, one-stop career centers, the
Workforce Investment Act of 1998,1 a demonstration or other temporary program, and those programs 
implemented by States or local service providers based on Federal block grants administered by the Department 
of Labor.

(C) Any such program or service that is a workforce development program targeted to specific groups.

' (3) The term "priority of service" means, with respect to any qualified job training program, that a covered person 
shall be given priority over nonveterans for the receipt of employment, training, and placement services provided 
under that program, notwithstanding any other provision of law. Such priority includes giving access to such-services 
to a covered person before a non-covered person or, if resources are limited, giving access to such services to a 
covered person instead of a non-covered person. T ' -*• ■» t

l

(b) Entitlement to Priority of Sef?vice.-(1) A covered person is entitled to priority of service'under any qualified 
job training program if the person otherwise meets the eligibility requirements for participation in such program.

(2) The Secretary of Labor may establish priorities among covered persons for purposes of this section to take into 
account the needs of disabled veterans and special disabled veterans, and such other factors as the Secretary 
determines appropriate.

(c) Administration of Programs at State and Local LEVELS.-An entity of a State or a political subdivision of the 
State that administers or delivers services under a qualified job training program shall-

(1) provide information and priority of service to covered persons regarding benefits and services that may be 
obtained through other entities or service providers; and

(2) ensure that each covered person who applies to or who is assisted by such a program is informed of the 
employment-related rights and benefits to which the person is entitled under this section.

(d) Addition to Annual Report.-(1) In the annual report required under section 4107(c) of this title for the program 
year beginning in 2003 and each subsequent program year, the Secretary of Labor shall evaluate whether covered
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