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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 18-12156-HH

MICHAEL SWAIN,
| Petitioner - Appellant,
versus
FLORIDA COMMISSION ON OFFENDER REVIEW,
Respondent - Appellee,

TENA M. PATE,
Chairperson,

Respondent.

Appeal from the United States District Court
for the Southern District of Florida

ON PETITION(S) FOR REHEARING AND P ION(S) FOR REHEARING EN BANC

BEFORE: WILLIAM PRYOR, JILL PRYOR and ANDERSON, Circuit Judges.

PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court
having requested that the Court be polled on rehearing en banc. (FRAP 35) The Petition for
Panel Rehearing is also denied. (FRAP 40)

ENTERED FOR THE COURT:




APPENDIX B

Opinion of the United States Court of Appeals for the
Eleventh Circuit affirming District Court’s denial of
Petition for Writ of Habeas Corpus entered June 17,
2019.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-12156
Non-Argument Calendar

D.C. Docket No. 1:16-cv-23395-CMA

MICHAEL SWAIN,
Petitioner-Appellant,
versus
FLORIDA COMMISSION ON OFFENDER REVIEW,
Respondent-Appellee,

TENA M. PATE,
Chairperson,

Respondent.

Appeal from the United States District Court
for the Southern District of Florida

(June 17, 2019)
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Before WILLIAM PRYOR, JILL PRYOR and ANDERSON, Circuit Judges.

PER CURIAM:

Michael Swain, a Florida prisoner, appeals pro se the denial of his petition
for é writ of habeas corpus. 28 U.S.C. § 2254. Swain argues that the Florida
Commiésion on Offender Review violated his right to due process under the Fifth
and Fourteenth Amendments by breaching a regulation that barred it from denying
parole based on criminal charges of which he had been acquitted. Because our
precedent establishes that the failure of the Commission to “abide by its own ruies
and regulations does not allege a constitutional violation,” Jonas v. Wainwright,
779 F.2d 1576, 1578 (11th Cir. 1986), and, in any event, the record controverts
Swain’s contention that the Commission violated its regulation, we affirm.

Swain challenged the denial of parole arising from his convictions in 1976 in
a Florida court for one count of breaking and entering a dwelling with assault, two
counts of armed sexual battery, and two counts of robbery and his sentence of three
terms of life imprisonment and two terms of 99 years of imprisonment. After a
state appellate court summarily affirmed Swain’s convictions and sentence, Swain
v. State, 341 So. 2d 305 (Fla. Dist. Ct. App. 1976), the Commission set Swain’s
p'resumptive parole date as June 12, 2001. Later, the Commission adjusted the

presumptive parole date to March 6, 1999.
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Swain attached to his federal petitioﬁ a copy of a letter that the State
Attorney’s Office submitted to the Commission protesting Swain’s release in 1999.
In the letter, the state prosecutor described the facts underlying Swain’s sexual
battery convictions and the facts of three other cases in which Swain was
implicated based on his fingerprints and a statement to the police. In the three
cases, Swain allegedly broke into homes armed with a knife and sexually assaulted
its female occupants. The prosecutbr stated that Swain had been acquitted in one of
the three cases and that the state had nol prossed the other two cases because “the
State and the victims were satisfied the community would be protected in light of
[Swain’s] sentence” in 1976. A

Swain also attached to his petition the decision of the Commission in 1999
to suspend Swain’s presurhptive date for parole. The Commission found that
Swain’s “offense involvéd the use of a firearm or dangerous weapon,” his “offense
of Sexﬁal Battery and Robbery, . .. [was] particularly heinous and cruel,” and his
victims had suffered severe trauma. The Commission also found that Swain’s
release posed an “unreasonable risk to others”; his mental health treatment
evidenced that he was “in need of continued observatibn and treatment in a
structured. environment”; his “parole risk [was] extremely poor” on account of his
disciplinary reports for fighting and for attempting to incite a mutinous act; and “a

significant risk existed . . . of [Swain engaging in] future criminal behavior that
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[might] involve crimes of sexually deviant behavior . . . hazardous to others.”
Based on those findings, the Commission “conclude[d] that [Swain’s] conv.iction
.. ., his aggressive and assaultive behavior which [was] reflected in his sexually
deviant-type convictions and disciplinary reports . . ., [and] his lack of adequate
treatment . . . [for] behavior that resulted in his commitments . . . demonstrated his
unsuitability for community based supervision and [were] not conducive indicators
for successful parole.”

In response to Swain’s federal petition, the Commission argued that Swain
had no right to release on parole before the expiration of his sentence; that his
argument about the violation of a reglilation was foreclosed by Jonas, 779 F.2d at
1578; and that it had, in any event, complied with applicable regulations when
denying him parole. The Commission submitted copies of its decisions in 2013 and
in 2015 that left “intact the suspension of [Swain’s] assigned Presumptive Parole
Release Date of 3/6/1999.” In its 2013 decision, the Commission stated that it was
denying Swain parole based on his “lack of program participation since [his] last
review” and “[t]he serious nature of the offense,” including his “[u]se of a knife,”
the “[p]hysical and psychological trauma to [his] victim,” his “[m]ultiple separate
offenses,” and the “[u]nreasonable risk™ he posed to society. In 2015, the

Commission denied Swain parole based on the reasons identified in its 2013
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decision and “[t]he insufficient programming [he had] completed to assist with
successful re-entry into society since the last review.”

The district court denied Swain’s petition. The district court ruled that, given
“[t]here is no constitutional right to parole in Florida” and the decision to grant
parole rests in the “discretion of the Commission,” Jonas, 779 F.2d at 1577, Swain
had to prove the Commission knowingly relied on false information, Monroe v.
Thigpen, 932 F.2d 1437, 1442 (11th Cir. 1991), but had failed to do so. The district
court also ruléd that Swain’s argument about the Commission allegedly violating
its regulation was foreclosed by Jonas, id., and it rejected his argument for relief
based on Joost v. United States Parole Commission, 698 F.2d 418 (10th Cir. 1983),
in which the court concluded that the denial of parole based on murder charges for
which the petitioner had been acquitted would “violate[] the Commission’s own
regulations unless [it possessed] ‘reliable information’ of guilt not introduced at
trial . .. .” Id. at 419. The district court concluded that Joost “conﬂict[ed] with . ..
Jonas” and issued a certificate of appealability to address “whether [the] reliance
on charges for which [Swain] was acquitted—in violation of regulations governing
the Commission—constitutes a violation of [his] due process rights.”

We review de novo the denial of a petition for a writ of habeas corpus.

Wilson v. Warden, Ga. Diagnostic Prison, 898 F.3d 1314, 1320 (11th Cir. 2018).
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Swain concedes that his argument that the Commission violated its
regulation in denying him parole is foreclosed by binding precedent. In Jonas, we
held that the failure of the Commission to ‘_‘abide by its own rules and regulations
[did] not allege a constitutional violation.” 779 F.2d at 1578. We are bound to
follow Jonas “unless and until [it is] overruled or undermined to the point of
abrogation by the Supreme Court or by this Court sitting en banc.” Hylor v. United
Stc;tes, 896 F.3d 1219, 1224 (11th Cir. 2018) (quoting United States v. Deshazior,
882 F.3d 1352, 1355 (11th Cir. 2018)), cert. denied, 139 S. Ct. 1375 (2019).

Even if we were not bound by Jonas, Wg would still affirm the denial of
Swain’s petition because the Commission did not violate its regulation. The record
establishes that the Commission denied Swain parole based on the “particulérly
heinous and cruel” nature of the crimes for which he had been convicted, his use of
a knife during those crimes, the trauma inflicted on his victims, the “unreasonable
risk” he posed to others, and his lack of participation in programs prerequisite to
his release. Swain submitted no evidgnce that the Commission denied him parole

based on criminal charges of which he had been acquitted.

We AFFIRM the denial of Swain’s petition for a writ of habeas corpus.



APPENDIX C

Order of the United States District Court, Southern
District of Florida denying Respondent’s Request to
Reconsider Certificate of ~ Appealability on
October 16, 2018.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16-23395-CIV-ALTONA GA/White

MICHAEL SWAIN,
Petitioner,

V.

Legal Mail
FLORIDA COMMISSION ON OFFENDER Received
REVIEW and TENA M. PATE, ocT 19 2018

. Respondents. Dade C.l.
/
ORDER

THIS CAUSE came before the Court on Petitioner, Michael Swain’s Renewed
Application for Certificate of Appealability [ECF No. 50}, filed August 14, 2018. Petitioner
requests the Court broaden the scope of the certificate it granted in the Order [ECF No. 39]
denying his Petition. On August 30, 2018, Respondents, the Florida Commission on Offender
Review (the “Commission”) and Tena M. Pate, filed a Response tECF No. 53]. The Court has
carefully considered the parties’ submissions, the record, and applicable law.

L BACKGROUND

In the Order denying Petitioner’s Petition for Writ of Habeas Corpus [ECF No. 1], the
Court granted Petitioner a certificate of appealability regarding “whether reliance on charges for
which Petitioner was acquitted — in violation of regulations governing the Commission —
constitutes a violation of Petitioner’s due process rights.” (Order 12). Petitioner seeks a
certificate of appealability regarding five “additional issues.” (Mot. 3). Respondents oppose
this request and additionally ask the Court to “re-consider the initial Certificate of Appealability
issued in this case.” (Resp. 14). The Court addresses each request in turn.

IL. LEGAL STANDARD

Under 28 U.S.C. section 2253, a petitioner is not permitted to take an appeal from the
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final order in a habeas corpus proceeding “[u]nless a circuit justice or judge issues a certificate of
appealability.” 28 U.S.C. § 2253(c) (alteration added). A certificate of appealability “may
issue . . . only if the applicant has made a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2) (alteration added). The Supreme Court has described the limited
circumstances when a certificate of app‘eaiability should properly issue after the district court
denies a habeas petition: “Where a district court has rejected the constitutional claims on the
merits, the showing required to satisfy [section] 2253(c) is straightforward: The petitioner must
demonstrate that reasonable jurists would find the district court’s assessment of the constitutional
élaims debatable or wrong.”  Slack v. McDaniel, 529 U.S. 473, 484 (2000) (alteration added).
III. ANALYSIS

A. Reliance on Unsubstantiated Allegations

Petitioner’s first request is for a certificate of appealability on the issue of “[w]hether -~
[the] Parole Commission’s reliance upon unsubstantiated accusations implicating Petitioner in
other crimes, which was dismissed or nolle prossed by State Attorney, constitutes
impermissibl[e] considerations for denying discretionary parole and violates the Fourteenth
Amendment’s due process guarantees against arbitrary action.” (Mot. 3 (alterations added)).

The issue Petitioner raises here is subsumed into the certificate of appealability the Court
has already issued. If Petitioner wishes to make arguments regarding Respondents’ reliance on
‘“unsubstantiated accusations” (Mot. 3), he can do so in the context of his arguments about
“consideration of acquitted charges in vi(;lation of [the] parole commission’s regulations.”
(Order 12 (alteration added)). Petitioner’s arguments here do not raise a distinct legal issue
about which “reasonable jurists” could disagree; thus, no separate certificate of appealability is

warranted. See Slack, 529 U.S. at 484,
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B. Reliance on Written Submissions from State Attorney

Petitioner’s second request is for a certificate of appealability on the issue of “[w]hether
written submissions solicited from prosecuting attorney’s ofﬁce and victim, referencing
dismissed or nolle prossed collateral-cfime accusations implicating Petitipner, disqualifies as
unauthorized action in violation of due process protections when considered and relied upon by
Commission to deny Petitioner discretionary parole.”  (Mot. 3 (alteration added)).

This issue is also concerned with whether the Commission relied on improper
consicierations when suspending Petitioner’s parole relegse date. The original certificate of
appealability already permits Petitioner to make arguments related to the Commission’s reliance
on improper information; however, the Court reminds Petitioner it already held the written
submissions upon whiqh the Commission relied were not improper, and rea_son_able jurists would
not disagree on this point. (See Order 10-11). Arguments regarding the written submissions
from the State Attorney’s Office are thus improper for Petitioner’s appeal.

C. Bias in Parole Commissioners

Petitioner next seeks a certificate of appealability on the issue of whether “[i]n light of
the Eleventh Circuit’s decision in Bowers v. U.S. Parole Comm’n Warden, 760 F.3d 1177 (lvlth
Cir. 2014), on which Petitioner relied the District Court erred in relying upon orbiter dictum to
find that Petitioner’s biased Commissioner claim did not violate his due process rights.” | (Mot.
"3 (alteration added).

As in his second request (see supra, section 1II(B)), Petitioner seeks to make arguments
regarding the propriety of the Commission’s reliance on written statements from the State
Attorney’s Office, as well as the propriety of one Commissioner’s decision to solicit those
written statements. (See Mot. 9). The Court has already determined the Commissioner’s

actions did not violate Petitioner’s due process rights, nor did the Commission act improperly

3
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when it considered the written submissions. (See Order 10-11). The Court already considered
and réjected Petitioner’s citation to Bowers, v\;ﬁich did not hold that parole commissioners are
not permitted to solicit opinions from a state attorney’s office. (See id. 10). The Court does
not find reasonable jurists would disagree regarding tﬁis conclusion, and a certificate of
appealability is not warranted.

D. Equal Protection Claim

Petitioner’s fourth request is for a certificate of appealability regarding his equal
protection claim, which the Court denied. (See Mot. 3; Order 11). Petitioner insists the
“differences between African-American Petitioner and Caucasian comparator are not
significant.” (Mot. 3).

Petitioner misunderstands the basis for the Court’s holding he failed to state a “class of
one” equal protection claim. (Order 11). Petitioner’s claim did not fail just because of
differences between him and the comparator, but because Petitioner did not show “the
Commission had no rational basis for its decision” to suspend his release date. (Order 11).
Petitioner was required to demonstrate he was “intentionally treated differently from others
similarly situated and that there is no .rational basis for the difference in treatment.” Griffin
Indus., Inc. v. Irvin, 496 F.3d 1189, 1202 (11th Cir. 2007) (emphasis added; internal quotation
marks and citation omitted). |

Even if the differences between Petitioner and the comparator are, as he states, “not
significant” (Mot. 10-11), Petitioner has not shown reasonable jurists would disagree with the
Court’s conclusion a rational basis existed for the Commission’s decision to suspend his early
release date. No certificate of appealability is warranted on this issue.

E. Denial of Discovery

Finally, Petitioner seeks a certificate of appealability regarding whether the Court

4
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F. Respondents’ Request for Reconsideration

In their Response, Respondents asks the Court to reconsider its granting of a certificate of
appealability regarding the Commission’s failure to follow the Florida Administrative Code
when suspending Petitionér’s release date. (See Résp. 12-14). The Response raises for the
first time an argument that the administrative rule Petitioner relied on to contest the suspension
of his release date — Rule 23-21.010(2)(d), Florida Administrative Code — “is only concerned
with the establishment of the [presumptive parole -felease date],” not wfth the Commission’s later
suspension of that date. (Id. 12 (alteration added)). According to Respondents, suspension of
the release date is governed not by Rule 23-21.010(2)(d), but by Rules 23-21.015, 23-21.0155,
and 23-21.0161. (See id 14).

Petitioner raised his argument regarding Rule 23-21.010(2)(d) in his original Objections
[ECF No. 24] to the first Report, which Petitioner filed on November 21, 2017. Respondents
have not contested the applicability of this rule until moving for reconsideration now, nearly a
year after Petitioner alerted Respondents to the argument. Respondents chose not to file a
response to Petitioner’s Objections [ECF No. 38], on which the Court relied in its Order.
Respondents “cannot use a motion for reconsideration to raise ‘new arguments that were
previously available, but not pressed.”” United States v. Akel, 610 F. App’x 875, 877 (11th Cir.
2015) (quoting Wilchombe v. TeeVee Toons, Inc., 555 F.3d 949, 957 (11th Cir. 2009)).

Moreover, even if suspension of Petitioner’s presumptiv‘e release date is governed by
Rule 23-21.015 as Respondents suggest, that rule requires the Commission to identify “whether
new information has been gathered which requiresv modification of the presumptive parole
release date.” Fla. Admin. Code § 23-21.015(9). Respondents do not péint to evidence in the
record showing the decision to suspend Petitionerfs presumptive parole releasé date was based

on new information gathered after the date was set in 1979.. (See Resp. 12-14).

6
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“abused its discretion in denying Petitioner’s request to conduct discovery to fully develop facts

relevant to the impact which prosecuting attorney’s parole protest letter, placing blanket ban

against | Commission’s I,'decisions relating to Petitioner, probably had on Commission’s
decision-making after 1;89.” (Mot. 3).

The Court held the discovery Petitioner requested was “unlikely to provide evidence of
the motivations of individual Commissioners, and Petitioner has not explained how discovery
could prove his allegations regarding the Commissioners’ state of mind.” (Order 7-8).
Petitioner cites Bowers, 745 F.3d at 1132, and'Arthur v. Allen, 459 F.3d 1310, 1311 (11th Cir.
2006), to argue the Court “abused its discretion in denying the prisoner’s request for discovery.”
(Mot. 11-12).

In Bowers, the Eleventh Circuit reversed the aenial of a habeas petitioner’s request for
discovery because “the district court did not consider whether [petitioner] had demonstrated
good cause.” Bowers, 745 F.3d at 1183 (alteration added). By contrast, in denying
Petitioner’s request for discovery, the Court specifically found good cause did not exist because
the discovery sought wouldvnot lead to evidence likely to prove Petitioner’s allegations regarding
the Commissioners’ state of mind. (See Order 7-8). Bowers does not foreclose the Court’s
determination Petitioner failed to meet the good cause standard. Petitioner’s citatiqn to Arthur
v. Allen also unavailing. There, the Eleventh Circuit affirmed the district court’s denial of
discovery because the petitioner’s affidavits did not meet the good cause standard. See Arthur,
459 F.3d at 1311. Here, the Court has similarly found Petitioner did not meet the good cause
standard. (Sée Order 7-8).

Because Petitioner has not shown feasonable jurists would disagree regarding the Court’s

conclusion he did not meet the good cause standard for seeking discovery, no certificate of

appealability is warranted.
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Because Respondents’ argument in their request for reconsideration was not previously
raised, and because the Court lacks the benefit of full briefing on the proper application of
relevant Florida administrative code rules governing the parole release date process, the Court
declines to 'reconsider its grant of a certificate of appealability regarding whether the
‘Commission violated Florida law by considering charges for which Petitioner was acquitted
when deciding to suspend his presumptive parole release date; and, if so, whether that violation
of Florida law infringed Petitioner’s due process rights. (See Order 12).

IV. CONCLUSION

For the foregoing reasons, it is

ORDERED AND ADJUDGED that the Motion [ECF No. 50] is DENIED. The
Motion for Reconsideration, contained within Respondents’ Response [ECF No. 53], is
DENIED.

DONE AND ORDERED in Miami, Florida, this 15th day of October, 2018.

éaé& W. &ZM

CECILIA M. ALTONAGA (
UNITED STATES DISTRICT JUDGE

cc: counsel of record; Petitioner, pro se
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Order of the United States District Court, Southern
District of Florida denying Petition for Writ of Habeas
Corpus and granting a limited Certificate of
Appealability entered on April 18, 2018.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16-23395-CIV-ALTONA GA/White

MICHAEL SWAIN,
Petifioner,
V. Legal Maii
_ Recelved
FLORIDA COMMISSION ON APR 2 3 2018
OFFENDER REVIEW, |
: - Dade C.1.
Respondent.

ORDER

On August 4, 2016, Petitioner, Michael Swain, filed a pro se Petition for Writ of Habeas
Corpus [ECF No.. 1], alleging violations of his constitutional rights by Defendant, Florida
Commission on Offender Review. (See generally Pet.). Petitioner seeks (1) an evidentiary
heariﬁg; (2) the appointrﬁent .of counsel during the evidentiary process; (3) vacation of the
Cdmmissio_n_’_s decision to-deny him parole; and (4) an order of the Couﬁ requiring the
Commission not to consider improper information in making its decision regarding Petitioner’s
parole release date. (See id. 19h.

On September 1, 2016, Magistrate Judge Patrick A. White filed an Order to Show Cause
[ECF No. 8] requiring Defendant to file a response to the Peﬁtion. (See Order to Show Cause 1).
The Commission filed its Response [ECF No. 14] on October 26, 2016, and Petitioner filed his
Reply [ECF No. 18]‘on January 4, 2017. On October 18, 2017, Judge White filed a Report of
/ Magistrate Judge [ECF No. 21] recommending the Petition be denied on the merits. On

November 22, 2017, the Court entered an Order [ECF No. 31] rejecting the Report to allow

" All citations to page numbers are to the page numbers generated by the CM/ECF filing system and
appended to each document filed with the Court.
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Judge White to consider pending motions filed by Petitioner. '(See Order 1).

After disposing of the vpending motions, Judge White has nbw filed a Supplemental
Report of Magistrate Judge [ECF No. 35], again recommending the Court deny the Petition on
its merits. (See generally Suppl. Report). The Court aésumes‘ the reader’s familiarity with the
19-page ‘Supplemental Reﬁ%f . Petitioner timely filed Objeictions [ECF No. 38] to the |
Subplemental .Report on Mérch'Z‘Sf:x‘Z;(’)l& When a magistrate judge’s “disposition” has properly
been ébjected to, as is the case h:éfe, district courts must review the disposition de novo. Fed. R',

- Civ. P. 72(b)(3). The Court has carefully reviewed the parties’ written submissions, reéord, and
applicable law. |
I.  BACKGROUND

On Augdst 23, 1975, Petitioner was arreste_d in Miami-Dade County, Florida in-
connection with an assault and sexual battery. (Seé Pet. 4). 'He was charged in Case Nurﬁber
F75-9247, resulting in an acquittal by the jury. (See id.; see also Protest Letter [ECF No. 1] 21-
‘23). By this time, Petitioner was also implicated in several other "sexunl battery cases. (See
generally Protest Letter). Following his acquittal in the first case, fetitioﬁeni was prosecuted in
Case Number F76-976. (See Pet. 4). |

Petitioner was convicted in Case Number F76-976 of breaking and cntering- a 'dwelliﬁg
with assault, two counts of armed sexual battery, and two counts of robbcery, (See‘ Suppl. ’Réport
2). He was sentenced fo three terms of life imprisonment and two 99 year terms. (Sée id.). His
conviction and sentence were affirmed on November 16, 1976. ASee Swain v. State, 341 So. 2d

305 (Fla. 3d DCA 1976). Following this convictiqn, the State Attqr;ley"s' Office announced a

nolle prosequi in two other sexual battery cases in which Petitioner had been implicated. (See

Pet. 4; see also Protest Letter 22). The State Attorney’s Office declined to prosecute the
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remaining two cases because “the State and the victims were satisfied the community would be
protected in light of the scntence handed down in case number 76-976.” (Protest Letter 22).

'Ori December 13, 1979, the Commission established a presumptive parole release date
for Petitioner of June 12, 2001. .(See Supplemental Report 2). That date was later modified to
March 6, 1999. (Sce Pct. 4). On December 17, 1998, a parole examiner conducted Petitioner’s
final parole intervicw to determine whether to authorize his release on March 6, 1999. (See id.).
The examiner recommended an effective parole release date of March 6, 1999. (See id. 5).
When the Commission met for Petitioner’s final hearing, however, a panel of two commissioners
was unable to unanimously _rriake a finding Petitioner shQuld be released, so Petitioner’s case was
referred to the entirc Commission for extraordinary review. (See id.).

Before the extrziordinarx review could take place, the State Attqmey’s Qfﬁce wrote a
Protest Letter objecting to Petitioner’s potential release. (See id.). The Protest Letter outlined
Petitioner’s criminal history, including the crime for wriich he was convicted as well as the two
crimes} for which tlie' State declined to prosecute him. (See Protest Letter 21-22). The Protest
Letter also contained a diseussion of the sexual battery for which Petitioner was prosecuted and
then accjuitted by a jury. | (See id. 22). In closing, the Protest Letter stated these facts
demonstrated Petitioner had “forfeit[ed] his right to live outside the prisori setting.” (Id. 22
(alterati(in added)).

The - C_ommission conducted the extraordinary review on March 3, 1999. (See
Extraordinary Review Re;ior_t [ECF No. 1] 25-29). The Commission heard presentations from
the State _Attorney and members of Petitioner’s family. (See Supplemental Report 3). It then
issued an Extraordinary Review Report, explaining its findings regarding Petitioner. (See

generally Extraordinary Review Report). The Extraordinary Review Report recounted the facts
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of the untierlying conviction and referred to the State Attorney’s Office’s objections to

Petitioner’s release. (See id. 26-27). The Commission also noted Petitioner had a record of

unsatisfactory institutional conduct, listing a number of discinlinary. reports for fighting and

attempting to incite a mutinous act. (See id. 26). The Report discussea Petitioner’s participation

in self-betterment and education programs, but found he was “still very much in need of long

term Mentally Disordered Sex Offender therapy in a structured environment.” (Id. 27).

The Extraordinary Review Report suspended Petitioner’s release dalc and concluded “it
is not reasonable to expect that [Petitioner] will be granted parole during the follo'\iling years.”
(Id. 25 (alteration added)). The Commission’s bases for this finding were: |

| (D) The offense involved the use of a firearm or dangerous weapon.
(2) Extent of psychological or physical trauma to victim(s) due to the criminal offense.
(3) Escalating or continuing persistent pattern of criminal conduct.

(4) Inmate evaluated to be in need of mental health treatment as asex of rcnder
(5) Any release may cause unreasonable risk to others.

(Id.). The Commission set Petitioner’s next extraordinary interview datc for the month of
October 2003. (Id.j. Petitioner alleges the Protest Letter was censidered in each subsequent
extraordinary review the Commission has conducted regarding his parole. (Sce P'et.‘ 6).

Petitioner’s most recent extraordinary interview occurred on Junc 26, 2013, when a
parole examiner recommended - the suspension of Petitioner’s release date be lifted and e be
released on parole on September 26, 2013. (See id.). On September 25, 2013, Petitioner
apneared before the Commission again for a final extraordinary review. (See¢ 2013 Transcript of
Extraordinar'y‘Review [ECF No. 18] 33—52). After hearing from Petitioner’s lawyer'and family,
the Commission considered a letter from the victim in Petitioner’s 1976 scxual battery case. (See
generally id.). The victim’s letter also described the charges for which Petitioner was ecquitted
by a jury, stating:

Another point that should be mentioned is something that we werce told by the

4
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Detectives assigned (o this case. After the assault the police did their routine
interviews aiil fingerprinting, nothing developed for a year. Then we were finally
notified they had someone in custody and it was because they had matched his
prints to anoiher rape scene in our neighborhood. This woman we were told was
over 80 years old. What type of sexual deviant rapes an 80-year-old woman? I
am very sorry for this heinous violation against our neighbor, but I am grateful
that at least somc good came out of it after our trial . . . we were further told due
to the verdict of this rapist case against us leading to his extensive jail sentences
- that the elderly woman’s case never went to court.

(Extraordinary Revicw Tr. 47-48 (alteration added)). In fact, the sexual battery case concerning
the 80-year-old woman was prosecuted by the State and resulted in Petitioner’s acquittal by a
jury. (See Protest Lcttc:r 22).

- Aftér considering the victim’s letter, the Commissio;l voted not to lift the suspension of
Petitioner’s release date and set his neﬁt extraordinary interview for the month of April 2020.
(See Extraordinary Review Tr. 50). In a written report following the h_eariné the Commission
incorporated the prior cxtraordinary review findings and stated Petitioner had completed
insufficient p%dgrannnin g 1o assist With succeséful Areentry. (See Suppl. Report 6-7). Petitioner
alleges th‘e' Co_mpﬁssion’s decision was based on both the victim’s letter and the 1999 Protest
Letter. (See Pet. 6-7).

In objec{ing to the Supplemental Report, Petitioner makes five arguments: (1) the
Magistrate Judge abused his discretion in denying Petitioner discovery and the appointment of
counsel; (2) the Magistrate Judge misconstrued Petitioner’s due process claim; (3) the Magistrate
Judge erred by failing to address Petitioner’s argument regarding the Commission’s reliance on
dismissed chal;ges and charges for. which Petitioner was acquitted; (4) the Magistrate Judge erred
in his analysis of Petitioner’s due process claim regarding biased commissioners; and (5) the
Magistrate Judge incon‘eétly rejected Petitioner’s class-of-one claim for violation of equal

protection. (See generally Objs.). In this de novo review of the Supplemental Report, the Court

addresses each argument.
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. LEGALSTANDARD

Federal habeas relief is available to correct only constitutional injur‘y. See 28 U.S.C. §§
2241(c)(3), 2254(a); see also Estelle v. McGuire, 502 U.S. 62, 67-68 (1991) (holding érrors not
infringing upon a defendant’s constitutional rights pfovi'de no bagis for federal habeas corpus
relief); Barclay v. Florida, 463 U.S. 939, 957-58 (1983) (‘;[M]ere errors of state iaw are ﬁot the
concern of thi-s coﬁft, unless they rise for some other reason to the level of a denial of rights
protected by the United States Constitution.” (alteration added; internal citation omitted)).
“There is no constitutional .right to parole in Florida. . . . The decision if and when to parole an
inmate is left to the discretion of the Commission guided by its own administrative rules.” Jonas
v. Wainwright, 779 F.2d 1576, 1577 (11th Cir. 1986) (alteration added; internal_éitations
omitted).

Furthermore, “[t]here is no liberty interest in the calculation of TFlorida’s ‘presumptive
parole reléase date’ even though it is binding on the Commission, because the uitimaté parole
decisi;)n is a matter of Commission discretion.” Walker v. Fla. Parole Comui’n, 299 F. App’x
900, 902 (11th Cir. 2008) (alteration added; citations dmitted). Where there js no 1_iberty interest,.
“the procedures followed in making the parole determination are not rcquired to corhpoﬁ with
standards of fundamental fairness.” Slocum v. Ga. Staté Bd. éf Pardons & Paroles, 678 F.2d
940, 942 (1 lt.h Cir. 1982) (citations omitted).

'Nevenheless, even Where there is no liberty interest in parole, “[a] parole board may not
engage in ‘flagrant or unauthorized action.”” Monroe v. Thigpen, 932 F.2d 1437, 1442 (11th Cir.
1991) (alteratioﬂ added; citation omitted). Monroe held a parole board’s I'u‘l.izmce on information
it knew was false to deny parole constituted “flagrant or unauthorized action,” and consequently

the parole board “treated [petitioner] arbitrarily and capriciously in violation of due process.”
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Monroe, 932 F.2d at 1112 (alteration added). Since Monroe, the Eleventh Circuit has clarified
this standard, holding “jrisoners cannot make a conclusory allegation regarding the use of such
information as the bLuasis of a due process claim. Without evidence of the Board’s reliance on
false infofmatibn, a prisoncr cannot succeed.” Jones v. Ray, 279 F..3dr 944? 946 (11th Cir. 2001).

“To plead an cqual protectidn claim, a plaintiff must éllege that ‘through state action,
similarly situated persons have been treated disparately.”” Thorne v. Chairperson Fla. Parole
Comm’'n, 427 F . App’x 765, 771 (11th Cir. 2011) (citation omitted). Yet, the Supreme Court has
recognized ‘“class of onc” equal pfotection claims‘ where a plaintiff asserts that she was
irrationally discriminated against on an individual basis, rather than as a member of a particular
group. Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). A plaintiff can establish a
“class of one” claim by showing that he was “intentionally treated differently from others
similarly situated and that there is no rational basis for the differencg_?n treatment.” Id. “To be
‘similarly situated,” the comparators must be prima facie identical in all relevant respepts.”
Grider v. City of Auburn, 618 F.3d 1240, 1264 (11th Cir. 2010) (internal quotation marks gnd
emphasis omitted).

III. ANALYSIS

Petitioner’s obj ection to Judge White’s ofder denying discovery (see Objs. 4-9) is easily
addressed. Under_Ruleb 6(a) Qf the Rules Governing § 2254 Cases,2 “[a] party shall be entitled to
invoke processes of discovery available under Federal Rules of Civil Procedure if, and to the
extent that, the judge in the exercise of his discretioh and for good cause shown grants leave to
do so, but not otherwise.” Id. (aiteration added). Discovery of documents is un_likely to provide

evidence of the motivations of individual Commissioners, and Petitioner has not explained how

2 The Rules Governing Section 2254 cases also may be applied to habeas-corpus actions filed under
section 2241. See Rule 1(b), Rules Governing Section 2254 Cases.

7
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discovery could prove his allegations regarding the Commfissioners’ statc of mind. Furthermore,
Judge White did not abuse his discretion by denying disco\?ery where he was “proviQed with
sufficient evidence through the filings of the parties” to adj udiéaté the Petition. (Paperless Order
[ECF No. 33]). ’

Petitioner’s second objection.is to the Supplemehtél Report’s Chamcteriz'atiqn of his
arguments under thlé due process clause. (See Objs. 12—1'4): The Supplemental Report states
Petitioner alleges the Commission erred in its determination of his prcsumptiv.e parole release
date and improperly considered letters a single Commissioner improperly solicited from the State
Attorney. (See Suppl. Report 12). |

Petitioner argues these characterizations of his aréumenwts arc wrong — in fact, the
Petition is concerned not with the Commission’s determin'a'tiéﬁ‘ o'f his presumptive pafole release
date, but with its suspension of that date. (See Objs. 14). In addition, Pctitioner objects to the
Commission’s alleged reliance on information in the February 1999 Protest 1.etter, not the 1991
letter solicited by a single Commissioner. (See id.). Ne\}értheless, becausce the Cotrrt reviews the
Report and Petition de novo, these errors-, if any, do not affect its analysis of Pctitioﬁer’s ;:laims.

<

Petitioner next objects to the Supplemental Report’s finding “cven if the Commission did
rely to some extent on the acquitted conduct, there was no conslitutional violation as such
reliance is not prohibited.” (Suppl. Report 14; see also Objs.,-1¢‘1—18). The Supplemental Report
rejepted Petitioner’s assertion “criminal charges of which a prospective ;)é]'olee has Been
acquitted may not be considered to deny him parole.” (Reply 10 (citing Joost v. U.S. Parole
Comm’n, 698 F.2d 418, 419 (10th Cir..1983))). The Supplemental Report distinguished Joost,

stating its holding “is based on a violation of the Parole Commission’s ov:n reoulations.” (Suppl.

Report 14).
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-The Supplcmc:.mi Report cites the federal parole,régulations, which allow for the
| considegation of conduct for which a prospective parolee was acquitted, as evidence the
Comm{ssion did not bicuch ils.~ own regulations with respect to Petitioner. (See id.). But the
federal parole regulations e inapplicable to Petitioner, who was convicted in Florida state court.
Instead, as Petitioncr correctly notes, the Commission is required to follow the Florida
Admiﬁistrative Code. (Sce Objs. 16). In determining aggravating parolg factors, Florida;s
regulations require thc Commission not consider “[c]harges for which a person was acquitted
after trial.” Flé. Admin. Code r. 23-21.010(2)(d) (alteration added). Thus, if the Commission
relied on the charges for which Petitioner was acquitted — charges described in both the 1999
Protest L‘etter and the 2013 Victim’s Letter — then the Commission violated its own regulations.
-Under Joost, a violation of the regulations regulating the Commission is a violation of
due prgicess. See Joost, 698 T.2d at 419 (“Such reliance violates the Commission’s own
regulations. . . . Unlcss the Commission can rebut the allegation that it relied upon the
[acquiﬁéd] charges, pctitioner is cntitled to relief.” (alterations added)). The Eleventh Circuit has
statedl in dicta, ﬁowever, “[t]he claim that the Commission did not abide by its own rules and
regulations does not -allege a consti}utional violation.” Jonas v. Wainwright, 779 F.2d 1576,
1578 (11th Cir. 1986) (alteratioﬁ added). In this Circuit, only by showing the Commission
knowmgly relied on false information can Petmoner raise a due process.claim. See Monroe, 932
F. 2d at 1442; see also Jones, 279 F 3d at 946. Petitioner’s objection to the Report’s denial of his
due process claim thus fails.
| In addition to objecting fo the Commission’s alleged reliance on charges for which he
was acquitted, Petitioner argues the Commission improperly relied on charges that were

| dismissed because the State declined to prosecute. (See Objs. 18-20). Because P’etitioner‘_offers



s Case: 1:16-cv-23395-CMA  Document #: 39 Entered on FLSD Docket: 04/18/2018  Page 10 of 13

CASE NO. 16-23395-CIV-ALTONAGA/White

no authority stating such reliance is against the regulations governing the Commission or violates
a constitutional right, this claim must be denied. Similariy, Petitioner’s argument the Protest
Letter’s placement in his file precipitated an “escalating and continuing pcréistent pattern of
criminal conduct” (Objs. 19-23) fails because any reliance oﬁ the information in the letter does
not rise to the level of a constitutional violation. Jonas, 779 F,2dAat 1578.

Petitioner néxt objects to the Report’s denial of his claim of bias on the part of individual
commissioners. (See Objs. i3—26). The Supplemental Repoft denied this due process claim
because Petitioner’s allegations “are conclusory and he caﬁnot cstablish thit the commissioner
acted in violation of his due process rights or was otherwise [not] impartial.”” (Suppl. Report 15
(alteration added)). Petitioner argues his Petiiion alleges specific conduct by Commissioner
Judith A. Wolson, who spoke to the State Attorney’s Office in 1991 and was given é list of
inmates the office believed should never be released on parole. (Sec Pet., Ex. C, Parole
Objection Letter [ECF No. 1] 31-33; Reply 16-18; Objections 23-26).

Petitioner cites Bowers v. U.S. Parole Commission,. Warc/en, 700 F.3d 1177, 11_80, (11th
Cir. 2014), to argue Wolson’s solicitation of a list of inmates not to releasc on parole violated his
due process rights. Bowers addressed the “unprecedented” actions of a Georgia parole
commissioner who sent a 14-page memorandum to the Attorney Gencrul, requesting the Parole
Commission review its decision to grant an individual inmate parolc. /<. nt 1179-80. After the
commissioner’s letter, the Parole Commission denied the inmate’s parcle. Id. By advocating
against a specific inmate, the commissioner exhibited bias and “jm;;.vcrmissibly tainted” the
Parole Commission’s decision. /d. at 1181.

Unlike the commissioner in Bowers, Commissioner Wolson did not set o.ut to sabotage

the Commission’s consideration of Petitioner’s parole releasc date. Ruther, Commissioner

10 .
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Wolson sought the input of the State Attorney’s Office in a generalized way. The State
Attorney’s Office rerpondied with a general list of approximately 50 inmates for whom it would
object to rcicase on paroic. (See Parolg: Objection Letter). The Commission is permitted to
consider objcctions [iicd | v the State Attorney’s Office when determining a parole release date.
See Bréozn v. Fla. Paroie Comm'n, No. 2:03-CV-435-FTM-29DNF, 2008 WL 186533, at *5
(M.D. Fla. Jan. 18, 2008) (“The Court also finds that there was no impropriety on_the part of the
Commiss}on in taking notice of letters that were submitted By the Office of the State Attorney.”).
Soliéi%ng a list of these objections in. advance was not improper.

Petitioner’s final objection is t§ the Supplemental Report’s denial of his “class of one”
equal protcction-cluim. The Supplemental Report recommends denial of this claim because
P.etitioﬁ-‘er’s convictions are not similar to those of his comparator and because “the findings of
the Commission . . . reflect a rational basis for denying [Petitioner’s] pa_role.” (Suppl. Report
16-17 (alterations added)). Pelitioner argues he “was not required to demonstrate an exact
correlation between himself and former i;i;hate Dirk M. Porten.” (Objs. 26).

Ar“clas's of one”” equal protection claim does not allege discrimination against a protected
class; but rather alleges the plaintiff f»“has been intentionally treated differently from others
simi}arly _situated and that there is no rational basis for _the difference in treatment.”” Griffin
Indus.‘:-v. In/in,'496 F.3d 1189, 1202 (11th Cir. 2007) (quoting Olech, 528 U.S. at 564). The
written reports issued by the Commission after each extraordinary review give ample rational
bases for the Com mission’ébdenial of parole to Petitioner. (See generally Extraordinary Review
Report). Petitioner’s disa greeméﬁt with the Commission’s bases for suspending his release date
is not evidence the Commiséion had no ;ational basis for its decision.

Furthermore, the “the ‘similarly situated’ requirement must be rigorously app'lied in the

11
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context of ‘class of one’ claims.” Holley v. Bossert, No. 3:15-CV¢389—LAC-EMT, 201l6 WL
674772, at *3 (N.D. Fla. Jan. 19, 2016) (citation omitted). As the Supplemental Report notes,
there are significant differences between Petitioner and his alleged comparator. (See Suppl.
Report 16). For this reason, and because the Commission arficulated a rational basis for
suspending Petitioner’s parole release date, Petitioner’s Equal Protection claim must be denied.
A certificate of appealability “may issue . . . only if the applicant has made a substantial

showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2) (alteration added). The

Supreme Court has described the limited circumstances when a ccrtific:tc of appcalability should

properly issue after the district court denies a habeas petition:
Where a district court has rejected the constitutional claims on the merits, the
showing. required to satisfy § 2253(c) is straightforward: Tlc [Movant] must

demonstrate that reasonable jurists would find the district court’s assessment of
the constitutional claims debatable or wrong.

Slack v. McDaniel, 529 U.S. 473, 484 (2000) (alteration added).

By citing Joost’s holding regarding the consideratiox‘l‘of acquitted charges in violation of
a parole commission’s regulations, Petitioner has identified a conflict with Bleventh Circuit dicta
in Jonas. Thus, reasonable jurists can disagree regarding whethor relinnce on chm‘ges. for which
Petitioner was acquitted — in violation of regulations governing the Commission — constituteé
a violation of Petitionier’s due process rights. Because the Eicventh Circﬁit has not directly
addressed this issue, a certificate of appeaiability is warranted.

Iv. CONCLUSIQN
For the foregoing reasons, it is
ORDERED AND ADJUDGED that the Supplemcntal 'chm‘t [I:CF No. 35] is

ACCEPTED AND ADOPTED as follows:

12
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. Petitioner, Michacl Swain’s Petition for Writ of Habeas Corpus [ECF No. 1] is
" DENIED.
- A Certificate of Appealability SHALL ISSUE.

. The Clerk of the Court is directed to CLOSE this case, and all pending motions are

DENIED AS MOOT.

DONE AN ORDERED in Miami, Florida, this 18th day of April, 2018.

" &a'&& . (Alnape.

CECILIA M. ALTONAGA ¢
UNITED STATES DISTRICT JUDGE

Petitioner, Michacl Swain, pro se

13
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Supplemental Report of Magistrate Judge for the United
States District Court, Southern District of Florida
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Case: 1:16-cv-23395-CMA  Document #: 35 Entered on FLSD Docket: 02/20/2018 Page 1 of 19

N
\,099“.':;?@‘\
Re® -LQ\% 3 |
QB UNITED STATES DISTRICT COURT
? dpoy SOUTHERN DISTRICT OF FLORIDA
v

CASE NO. 16-23395-Civ-ALTONAGA
MAGISTRATE JUDGE P.A. WHITE -

MICHAEL SWAIN,
Petitioner,

v. _ ' SUPPLEMENTAL REPORT OF
' MAGISTRATE JUDGE

FLORIDA COMMISSION ON
OFFENDER REVIEW, ET AL.,

Respondent.

I. Introduction

Michael Swain, who is presently confined at Dade Correctional
Institution in Florida City, Florida, has filed a pro se petition
for writ of habeas corpus pursuant to 28 U.S.C. § 2241, attacking

Florida Commission on Offender Review’s denial of parole.

This cause has been referred to the undersigned for
consideration and report pursuant to 28 U.S.C. § 636 (b) (1) (B) and
Rules 8 and 10 of the Rules Governing Section 2254 ‘Cases in the

United States District Courts.

The Court has before it the petition for writ of habeas corpus
with a memorandum and exhibits, the Respondent’s response to an
order to show cause with an appendix of exhibits and the
petitioner’s reply. An initial report was not adopted so that the
undersigned could address motions filed by the petitioner
subsequent to the issuance of that report. Those motions have now

been disposed of.

II. Procedural History
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date was modified to March 6, 1999. On December 17, 1998, the
petitioner was afforded a final interview to determine whether to
authorize his release. The petitioner submitted a parole reiease
plan. After the.meeting, the examiner entered a recommendation that

the effective release date be set on March 6, 1999,

On February 3, 1999, the Commission conducted an Effective
Parole Release Date hearing. The two commissioners were unable to
agree to make a finding for release The case was re- docketed for

extraordinary review by all commissioners.

Prior to the extraordinary review heariﬁg the commission
recelved a parole-release protest letter from the State Attorney’s
Office. (DE# 1, p. 21-23). This letter prov1ded a brief summation
of the petitioner’s sexual battery cases. The letter described the
circumstances for the case in which the petitioner was convicted.
It also described three other cases and noted that the petitioner
was implicated in those cases through fingerprints and a statement
to the police. In all the cases the petitioner was alleged to have
broken into homes armed with a knife and sexually assaulted the
female residents. The letter noted that one of the cases was tried‘
and resulted in an acquittal. The other two cases were dismissed
by the state after it was satisfied that the conviction in the one
case resulted in a life sentence. The State Attorney expressed the
opinion that there was no reason to believe that the petitioner
would remain at liberty without violating the law. According to the

petitioner, this letter was placed in his parole file.

The commission conducted the extraordinary review on March 3,
1999. The commission heard presentations'from the State Attorney
and members of the petitioner’s family. The petitioner has provided

a copy of the extraordinary review action. (DE# 1, p. 25-29). The
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finds the inmate is in need of continued observation and
treatment in a structured environment.

The Commission concludes that it cannot lose sight of the
seriousness of the offenses of conviction and finds the
inmate’s potential is great regarding his propensity for
sexual violence. The Commission concludes that the
inmate’s participation in the offenses of conviction
leads the Commission to believe that his parole risk is
extremely poor and a significant risk existed with regard
to the possibility of future criminal behavior that may
involve crimes of sexually deviant behavior with a strong
likelihood this behavior may demonstrate to be hazardous
to others.

The Commission concludes that although his coping skills
may be somewhat adequate for a structured setting, such
as provided by a correctional institution, we find lack
of adequate treatment exists and that he has a propensity
for criminal conduct, representative of a repeat
offender. Thus, we forecast a negative prognosis for
acceptable re-socialization.

The Commission finds, in total, that the circumstances of
his case represent to the Commission that there still
exists doubt as to whether this inmate would be able to
perform well under the conditions of parole supervision.

The Commission is drawn to the conclusion that the
available record does not support a positive finding that

inmate Swains’s release on parole would be compatlble

with his welfare and the welfare of society.

Based on the foregoing, the Commission is drawn to the
conclusion that a reasonable doubt exists with regard to
whether inmate Swain would remain free of any criminal
conduct should parole be granted in his case. The
Commission, therefore['bysthis,action, suspends inmate
Swain’s presumptive release date of March 6, 1999,

pursuant to Section 947.18, Florida Statutes.

a

Faye D Ul 1y

result of the_ Comm1551on s findings, the petitioner’s

presumptive release date was suspended )

The petitioner apparently received. additional extraordinary

intervieWs over thevyedrs. He prevides detail only for what he
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incorporated the prior negative flndlngs, noting that the serious
nature of the offense was still of concern to the Comm1331on The
Commission established a next interview date in seven years, noting
that it was not reasonable to expect that the petltloner would be

granted parole within the follow1ng years

III. Discussion

It is well settled that federal habeas relief is available to
correct only constitutional injury. 28 U.S.C. §2241(c)(3); 28
U.S.C. §2254(a). See also Estelle v. McGuire, 502 U.S. 62, 67- 68

(1991) (holding that errors that do not infringe upon a defendant s

constltutlonal rights prov1de no basis for federal habeas’ corpus

relief); Wainwright v. Goode, 464 U.S. 78 (1983); Barclay v.
Florida, 463 U.S. 939, 958-659 (1983) (stating that “[m]ere errors
of state law are not the concern of this court . . . unless:they
rlse for some other reason to the level of a denial of rlghts
protected by the United States Constltutlon )(01tatlons omitted) ;
Carrizales v. Wainwright, 699 F.2d 1053 (11th Cir. 1983).

Questions of state law and procedure “rarely raise issues of
federal constitutional 51gn1f1cance [A] state' s 1nterpretatlon of
its own laws provides no basis for federal habeas corpus relief,
since no question of a constitutional nature is 1nvolved."tTe]ada
v. Dugger, 941 F.2d 1551 (1lth Cir. 1991), cert. denied, 502 U.S.
1105 (1992)(quoting'Carrizales, supra ).- Federal habeas corpus

review of a state law claim 1s, therefore, precluded”if no due
process v1olatlons or facts 1nd1cat1ng such v1olatlons are alleged
This limitation on federal habeas review is of equal force when a

petition, Wthh actually 1nvolves state law issues, 1is couched in

terms of equal protectlon and due process. ‘Branan_v. Booth, 861
F.2d 1507, 1508 (11 Cir. 1988).
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that it depends wholly on the unfettered exercise of discretion by

a board or other authority Greenholtz, supra.

Florida's parole statutes.have been found to be the latter and
the courts have held that they do not create a legitimate
expectation of'parole,'leaving due process inapplicable to the
procedure for granting parole. Jonas V. Wainwright, 779 F.2d 1576,
1577 (llth Cir.), cert. denied, 479 U.s. 830 (1986); Hunter, supra.
674 F.2d 847 (llth Cir. 1982). The Eleventh Circuit has clearly

held that while much of Florida’s statutory scheme involving parole
is written in mandatory terms, that language is qualified by the
exercise of the Commission's discretion. ' ' o
Thus, the setting of the presumptive parole release date and
the decision whether that date is to become the effective parole
release date are matters committed ultimately to the discretion of
the Commission. Even if the inmate s conduct has been satisfactory,‘
Florida law specifically grants the Commission the power tou
authorize the effective parole release date or to deny or delay
release. Since the decision whether to release an inmate on parole
is a matter committed to the discretion of the Commission without
the mandate of statute, no entitlement to or liberty interest in
parole is created by the Florida ‘'statutes. Staton v. Wainwright,
665 F.2d 686, 688 (5th Cir. 1982), cert. denied ‘456 U.S. 909
(1982). See also Meola v. Dep't of Corrections, 732 So. 2d 1029
1034 (Fla. 1998) (stating tHat “[iln Florida, 'parole- eligible

inmates do not have a legitimate expectation of liberty or right to
expect release on a certain date even after they have been given a

specific Presumptive Parole " Release Date (PPRD) ) As the

'0of course, once an inmate has actually been granted parole, then the
inmate clearly has a legitimate liberty interest which may not be taken
without affording him certain minimum due process protections during parole
revocation proceedings. Gagnon v. Scarpelli, -411 U.s. 778, 781 (1973);

9
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improperly calculated prisoner's PPRD); see also, e.g9., Walker v.
Fla. Parole Comm'n, 299 Fed.Appx. 900 (llth Cir. 2008) (“There is

no liberty interest in the calculation of Florida's “presumptive
parole release date,' . . . because the ultimate paroie decision is
a matter of Commission discretion.”). “Unless there is a liberty
interest in parole, thé procedures followed in making the parole
determination are not required to compOrt'.with standards of
fundamental fairness.” Slocum_v. Ga. State Bd. of Pardons and
Paroles, 678 F.2d 940 (11th Cir. 1982); O'Kelley v. Snow, 53 F.3d
319, 321 (1lth Cir. 1995) (same). '

Further, although the Eleventh Circuit once found tHat a state
parole board's admitted use of false information was arbitrary and
capricious and, thus, violated the Due Proceés_Clauée, Monroe V.
Thigpen, 932 F.2d 1437, 1442 (11th Cir. 1991), the Eleventh Circuit
has since clarified that'“prisoners cannot make fa' conclusory
allegation regarding the use of such information as the basis of a
due process claim. Without evidence of the Board's reliance on
false information, a prisoner cannot succeed.” Jones v. Ray, 279
F.3d 944, 946 (llth Cir. 2001). Compare Jones v. Ray, 279 Et3d at

.946 (holding that distriet court properly dismissed prisoner's due

process claim asserted in civil rights complaint, bécause prisoner
did not come forward with any false information relied on by the
Board), with Thomas v. Sellers, 691 F.2d 487 (llth Cir. 1982)

(‘[A]bsent flagrant or unauthorized action by a parole board the

discretionary power vested in a parole board will not be interfered

with by the Federal courts.”(emphasis‘added); and, Slocum v. Ga.

State Bd. of Pardons and Paroles, 678 F.2d at 941 (Rolding that

prisoner did not state due process claim by simﬁly asserting the

parole board considered erroneous information or inaccurate reports

dﬁring parole consideration); with Monroe, supra, and Damiano, 785

F.2d at 932 (finding that inmate “raised a colorable due process

11
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commission outlined the reasons for denying parole. While the
Commission referenced the “escalating and continuing persistent
pattern of criminal conduct,” it also provided additional reasons
for denying parole. The Commission considered the nature of the
offense, the trauma inflicted on the victims, the need for
additional mental health treatment and the unreasonable‘risk to
others should the petltloner be’ released The Commission also
referred to the petitioner’s “unsatlsfactory 1nst1tutlonal conduct”
as well as providing a detailed review of ‘the Department of
Corrections  records containing derogatory mental . health
1mpres31ons In short the Commission’s 1999 decision was supported
by substantial evidence other than the letters from the State
Attorney and victim. The decision to deny the petltloner parole was

not arbitrary and capricious and therefore the petitioner cannot

prevail on this claim.

It is further noted that the information contained in both the
letter from the State Attorney and the v1ct1m s letter 1is not
false. Both letters point out that the petltloner s flngerprlnts
were found at the site of three other 51mllar crlmes and that the
petltloner was acqultted of one of those crimes. The letters also
point out that the other charges of sexual battery and burglary
were dlsmlssed after the petitioner was conv1cted in the instant
case. Since the information contained in the letters was not false
the petitioner cannot establish that the Commission relied on false

information in reaching its decision to deny him parole.

The petltloner s rellance upon Joost v. United States, 698 F2d

418 (lOth Cir. 1983), is misplaced. The petltloner relies on Joost
‘for the proposition that, with regard to federal parole decisions,
criminal charges of which a prospectlve parolee has been acquitted

may not be con51dered to deny parole However, review of that

13
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States parole commissioner acted on her own and sent a 14 page
memorandum to the United States Attorney General’s Office adv151ng
the office of arguments that could be used to challenge Bowers
parole Bowers at 1289. The memorandum had been sent w1thout the
knowledge of other comm1831oners Id. It was described as a “a
polemic against the decision to parole 7 Id. at 1294. The court
found that the actlons of the commissioner demonstrated that "“she
was not actlng as an 1ndependent and neutral dec131on -maker. Id. at

1293 (11lth Cir. 2011).

In the instant case the petitioner has only alleged that “a
commissioner contacted the ‘State Attorney S Offlce nearly eight
years before the first denial of parole In response " the
commissioner received a letter and a list of fifty—four individuals’
for whom tne office would object to their release én parole. Thel
llSt was split between those, like the petltloner, whom the offlce
felt should never be released, and those whom the office would
enter a strong objectlon. There was nothing further expressed in
the letter. This correspondence 1is a far cry from the 14 page
memorandum descrlbed in Bowers. The letter and list was merely an
expression of the State Attorney S pos1tlon on the parole of the 54
listed individuals, it contalned no argumerit or factual
allegations. Thus the placement of the letter in his parole file

does not establlsh bias on the part of the comm1ss1oner

In short the .petitioner’s allegations are conclusory and he
cannot establish thatAthe COmmissionervacted in wviolation of his
due process rights or was otherwise impartial. As was noted, in

Bowers, the federal parole regulations provide for-input from the

37t should be.noted that the court did not flnd that the participatioen
of the attorney general in the parole process to be a violation of -due
process v b .

15
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sexual battery (no weapon), one count of aggravated assault and one
count of burglary with assault. He was sentenced to two life terms
and a term of 15 years. Thus, the petitioner s initial assumption
of being s1milarly situated is incorrect " Furthermore, the findings
of the Commission, as outlined above, reflect a rational basis for
denying the petitioner’s parole. There is no indication that they
acted with an improper purpose Violative of equal protection Since
the petitioner cannot establish that he is similarly situated or
that the Commission engaged in invidicus discrimination his claim

should be denied.

IV. Certificate of Appealability
As amended effective December 1, 2009, §2254 Rule 11( )

prOVides that “[t]lhe district court must issue or deny ‘a
certificate of appealability when it enters a final order adverse‘
to the applicant,” and if a certificate is issued “the court must
state the specific issue or issues that satisfy the showing
required by 28 U.S.C. §2253(c) (2) .” A timely notice of appeal must
still be filed, even if the court issues a certificate of
appealability Rules Governing §2254 Proceedings, Rule 11(b), 28
U.S.C. foll. §2254.

After review of the record;'Petitioner is not entitled to a
certificate of appealability. “A certificate of appealability may
issue . only if the applicant has made a substantial sh0wing.of
the denial of a constitutional right.” 28 U.S.C. §2253(c) (2). To
merit a certificate of appealability, Petitioner must show that
reasonable jurists would find debatable both (1) the merits of the
underlying claims and (2) the procedural issues he seeks to raise.
Slack v. McDaniel, 529 U.S. 473, 478, 120 S.Ct. 1595, 146 L.Ed.2d
542 (2000) . See also Eagle v. Linahan, 279 F.3d 926, 935 (1lth Cir.

2001) . Because the claims raised are clearly without merit,
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APPENDIX F

Report of Magistrate Judge for the United States District
Court Southern District of Florida entered on October
18, 2017.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16-23395-Civ-ALTONAGA
MAGISTRATE JUDGE P.A. WHITE

MICHAEL SWAIN,
Petitioner,

v. | | 'REPORT OF
MAGISTRATE JUDGE

FLORIDA COMMISSION ON
OFFENDER REVIEW, ET AL.,

Respondent.

I. Introduction

Michael Swéin,‘who is presently confined at Dade Correctional
Institution in Florida City, Florida, has filed a pro se petition
for writ of habeas corpus pursuant to 28 U.S.C. § 2241, attacking

Florida Commission on Offender Reviéw’s denial of parole.

This cause has Dbeen referred to the undersigned for
consideration and report pursuant to 28 U.S.C. § 636(b) (1) (B) and
Rules 8 and 10 of the Rules Governing Section 2254 Cases in the

United States District Courts.

The Court has before it the petition for writ of habeas corpus
with a memorandum and exhibits, the Respondent’s response to an
order to 3how cause with appendix of exhibits and the petitioner’s

reply.

II._Procedural History

The petitioner was convicted of breaking and entering a
dwelling with assault, two counts of armed sexual battery and two

counts of robbery in Miami-Dade County case number F76-976. He‘was
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plan. After the meeting, the examiner entered a recommendation for

that the effective release date be set on March 6, 1999.

On February 3, 1999 the commission conducted an Effective
Parole Release Date hearing. The two commissioners were unable to
agree to make a finding for release. The case was redocketed for

extraordinary review by all commissioners.

Prior to the extraordinary review hearing the éommiséion
received a parole-release protest letter from the State Attorney’s
Office. (DE# 1, p. 21-23). This letter provide a brief summation of
the petitioner’s sexual battery cases. The letter described the
circumstances for the case in which the petitioner was convicted.
It also described three other cases and noted that the petitioner
was implicated in those cases through fingerprints and a statement
to the police. In all the cases the petitioner was alleged to have
broken into homes armed with a knife an sexually assaulted the
female residents; The letter noted that one of the cases was tried \
and resulted in an acquittal. The other two cases were dismissed
by the state after it was satisfied that the conviction in the one
case resulted in a life sentence. The State Attorney expressed the
opinion that there was no reason to believe that the petitioner
would remain at liberty without violating the law. According to the

petitioner, this letter was placed in his parole file.

The commission conduéted the extraordinary review on March 3,
1999. The commission heard presentations from the State Attorney
and members of the petitioner’s family. The petitioner has provided
a copy of the extraordinary review action. (DE# 1, p. 25—29). The
Commission explained the basis of its findings as follows:

1. The offense involved the use of a firearm or
dangerous weapon :
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inmate’s potential is great regarding his propensity for
sexual violence. The Commission concludes that the
inmate’s participation in the offenses of conviction
leads the Commission to believe that his parole risk is
extremely poor and a significant risk existed with regard
to the possibility of future criminal behavior that may
involve crimes of sexually deviant behavior with a strong
likelihood this behavior may demonstrate to be hazardous
to others.

The Commission concludes that although his coping skills
may be somewhat adequate for a structured setting, such
as provided by a correctional institution, we find lack
of adequate treatment exists and that he has a propensity
for «criminal conduct, representative of a repeat
offender. Thus, we forecast a negative prognosis for
acceptable re-socialization. '

The Commission finds, in total, that the circumstances of
his case represent to the Commission that there still
exists doubt as to whether this inmate would be able to
perform well under the conditions of parole supervision.
The Commission 1s drawn to the conclusion that the
available record does not support a positive finding that
inmate Swains’s release on parole would be compatible
with his welfare and the welfare of society.

Based on the foregoing, the Commission is drawn to the
conclusion that a reasonable doubt exists with regard to
whether inmate Swain would remain free of any criminal
conduct should parole be granted 1in his case. The
Commission, therefore, by this action, suspends inmate
Swain’s presumptive release date of March 6, 1999,
pursuant to Section 947.18, Florida Statutes.

As a result of the Commission’s findings, the petitioner’s

presumptive release date was»suspended.

The petitioner apparently received additional extraordinary
interviews over the yéars. He provides detail only for What he
describes as the'fourth such interview which occurred on June 26,
2013. After this interview the examiner recommended that a parole
release date be set for September 26, . 2013. After this

recommendation was made an extraordinary review hearing was

5
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granted parole within the following years.

III. Discussion

It is well settléd that federal habeas relief is available to
corréct only constitutional injury. 28 U.S.C. §2241(c) (3); 28
U.S.C. §2254(a). See also Estelle v. McGuire, 502 U.S. 62, 67-68
(1991) (holding that errors”that do not infringe upon a defendant's

constitutional rights_provide no basis for federal habeas corpus
relief); Wainwright v. Goode, 464 U.S. 78 '(1983); Barclay V.
Florida, 463 U.S. 939, 958-659 (1983) (stating that “[m]ere errors

of state law are not the concern of this court ... unless they rise
for some other reason to the level of a denial of rights protected
by the United States Constitution.”) (citations omitted); Carrizales

v. Wainwright, 699 F.2d 1053 (11 Cir. 1983).

Questions of state law and procedure “rarely raise issues of
federal constitutional significance. [A] state's interpretation of
its own laws provides no basis for federal. habeas corpus relief,
since no question of a conétitutional nature is involved.” Tejada

v. Dugger, 941 F.2d 1551 (11 Cir. 1991), cert. denied, 502 U.S.

1105 (1992) (quoting Carrizales, supra ). Féderal habeas corpus

review of a state law claim is, therefore, pfécluded ifrno due
process violations or facts indicating such violations are alleged.
' This limitation on federal habeas review is 6f equal force when a
petition, which actually involves state law issues, is coﬁched in
terms of equal‘prOtection and due process. Branan v. Booth, 861

F.2d 1507, 1508 (11 Cir. 1988).

An inmate can only'clahn a due process violation if the
liberty interest he has lost is one of real substance. Sandin v.
Conner, 515 U.S. 472, 478 (1995). Accordingly, due process

-interests in. the 4pfison setting will generally be limited to
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the courts have held that they do ‘not create a legitimate
expectation of parole, leaving due pfocess inapplicable to the
procedure for granting parole. Jonas v. Wainwright, 779 F.2d 1576,
1577 (11 Cir.), cert. denied, 479 U.S. 830 (1986); Hunter, supra.
674 F.2d 847 (11 Cir. 1982). The Eleventh Circuit has clearly held

that while much of Florida’s statutory scheme involving parole is
written in ‘mandatory terms, that language is qualified by the

exercise of the Commission's discretion.

Thus, the setting of the presumptive parole releasé date and
the decision whether that date is to become the effective parole
release date are matters committed ultimately to the discretion of

the .Commission. Even if the inmate's conduct has been satisfactory,

Florida law specifically grants the Commission the power to .

authorize the effective parcle release date or to deny or delay
release. Since the decision whether to release an inmate on parole
is almatter committed ‘to the discretion of the Commission Without
the mandate of statute, no entitlement to or liberty interest in

parole is created by the Florida statutes. Staton v. Wainwright,

665 F.2d 686, 688 (5 Cir. 1982), cert. denied, 456 U.S. 909 (1982)."
See also Meola v. Dep't of Corrections, 732 So.2d 1029, 1034 (Fla.

1998) (stating that “[i]ln Florida, parole-eligible inmates do not
have a legitimate expectation of liberty or right to expect release
on a certain date even after they have been given a specific
Presumptive Parole Release,Date (PPRD) .”) .! As the Eleventh circuit

explained in Staton:

Much of the Florida statutory scheme -
[concerning parole] is written in mandatory

lof course, once an inmate has actually been granted parole, then the
inmate clearly has a legitimate liberty interest which may not be taken
without affording him certain minimum due process protections during parole
revocation proceedings. Gagnon v. Scarpelli, 411 U.S. 778, 781 (1973);
Morrissey v. Brewer, 408 U.S. 471, 482, 489 (1972).

9

-l



Case: 1°16-cv-23395-CMA  Ddcument # 21 Entered on FLSD Docket: 10/18/2017  Page 11 of 19

interest in parole, the procedures followed in making the parole

determination are not required to comport with standards of

fundamental fairness.” Slocum v. Ga. State Bd. of Pardons and
Paroles, 678 F.2d 940 (Ilth Cir. 1982); O'Kelley v. Snow, 53 F.3d
319, 321 (llth Cir. 1995) (same).

Further, although'the Eleventh Circuit once found that a state
parole board's admitted use of false information was arbitrary and
capricious and,'thus, violated the Due Process Clause/ Monroe V.
Thigpen, 932 F.2d 1437, 1442 (11th Cir. 1991), the Eleventh Circuit

" has since clarified that "prisoners cannOt' make a conclusory
allegation regarding the use 6f such information as the basis of a
due process claim. Without evidence of the Board's reliance on
false information, a prisoner cannot succeed.” Jones V. Ray,»279
F.3d 944, 946 (1llth Cir. 2001). Compare Jones v. Ray, 279 F.3d at

946 (holding that district court properly“dismiséed'prisoner's due

process claim asserted in civil rights complaint, because prisoner
did not come forward with any false information relied on by the
Board), with Thomas v. Sellers, 691 F.2d 487 (1lth Cir. 1982)

(*[Albsent flagrant or unauthorized action by a parole board the

discretionary power vested in a parole board will not be interfered

with by the Federal courts.”); and, Slocum v. Ga. State Bd. of"

Pardons and Paroles, 678 F.2d at 941 (hdlding that prisoner did not

state due process claim by simply asserting the parole boafd

considered erroneous information or inaccurate reports during

parole consideration); with Monroe, supra, and 'Damiano, 785 F.2d
at 932 (finding that inmate “raised a colorable due process claim
with respect to the use of procedurally flawed disciplinary reports

in modifying a PPRD”).

Petiticner ‘alleges that the Commission erred in its

determination of the PPRD, becauSe the information wused to

- 11-
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acquitted may be considered under certain circumstances.? See 28
C.F.R. § 2.19. Hence, even if the Commission did rely to some
extent on the acquitted conduct, there was no constitutional

violation as such reliance is not prohibited.

Alleged Bias of Commissioners

In his next claim the petitioner contends that the denial of
his parole is unconstitutional because the it is the result of
biased and partial—minded_commissioners who have been subjected to
external political pressure. He bases this argument on his
allegation that a singie commissioner engaged 1in ex parte
communicatidns-with the State Attorney’s Office which he claims
were illégal. He contends that the.no-parole letter was “secretly”

plaqed‘in his file.

‘The petitioner seems to rely upon Bowers v. Keller, 651 F,3d

1277. (11% Cir. 2011) in support of his argument that the actions
of the commissioner and the State‘Attofney were improper. Bowers is
easily distinguishable from the ‘instant case. In Bowers a United
States parole commissioner acted on her own and sent a 14 page
memorandum to the United States Attorney General’s Office adVising
the office of arguments that could be used to challenge Bowers

parole. Bowers at 1289. The memorandum had been sent without the

21f the Commission is given evidence of criminal behavior that has been
the subject of an acquittal in a federal, state, or local court, the -
Commission may consider that evidence if: i ' . C
(1) The Commission finds that it cannot adequately determine the prisoner's
suitability for release on parole, or to remain on parole, unless the evidence
is taken into account; o S :
(2) The Commission is satisfied that the record before it is adequate
notwithstanding the acquittal;
(3) The prisoner has been given the opportunity to respond to the evidence
before the Commission; and
(4) The evidence before the Commission meets the preponderance standard.-
In any other case, the Commission shall defer to the trial jury. Offense
behavior in Category 5 or above shall presumptively support a finding under
paragraph (c) (1) of this section. ‘

14
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" knowledge of other commissioners. Id. It was described as a “a
polemic against the decision to parole.” Id. at 1294. The court
found that the actions of the cOmmiseioner demonstrated that “she
was not acting as an independent and neutral decision-maker. Id. at

1293 (1lth Cir. 2011).°

In the instant case the petitioner has only alleged that a
commissioner contacted the State Attorney’s Office nearly eight
years before ‘the first denial of parele | In response' the
commissioner recelved a létter and attached list of fifty-four
individuals for whom the office would object to their release on
parole. The list was split between those, like the petitioner, whom
the office felt should never be released, and those whom the office
would enter a strong objection. There was nothing further .expressed
in the letter. This '
correspondence is a far cry from the 14 page memorandum described
in Bowers. The letter and list was merely an expression of the
State Attorney’s position on the parole of the 54 listed
individuals, it contained no. argument or factual allegations.
Although, the petitioner has alleged that the letter was “secretly”
placed in his file, he had provided no proof that such . actions

occurred or that there was any nefarious purpose.

In short the petitioner’s allegations are conclusory and. he
has failed to establish that the commissioner acted in violation of
his due process rights or was otherwise impartial. As was noted in
Bowers, the federal parole regulatlons provide for 1nput from the
Attorney General. Since the court recognizes such input is proper,

the inclusion of information from the State Attorney in this case

It should be noted that the court did not find that the participation
of the attorney general in the parole process to be a violation of due
process.

15
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and a term of 15 years. Thus, the petitioner’s initial assumption
of being similarly situated is incorrect. Furthermore, the findings
of the Commission, as outlined above, reflect a rational basis for
denying the petitioner’s parole. There is no indication that they
acted with an improper purpose violative of equal protection. Since
the petitioner cannot establish that he is similarly situated or
that the Commission engaged in invidious discrimination his claim

should be denied.

IV. Certificate of Appealability

As amended effective December 1, 2009, §2254 Rule 11l(a)
provides that “[t]lhe district court must issue or deny a
certificate of appealability when it enters a final order adverse
to the applicant,” and if a certificate is issued “the court must
state the specific issue or issues that satisfy the showing

trequired by 28 U.S.C. §2253(c) (2).” A timely notice of appeal must

still be filed, even if the court issues a certificate of
appealability. Rules Governing §2254 Proceedings, Rule 11(b), 28
U.S.C. foll. §2254. | |

After review of the record, Petitioner is not entitled to a
certificate of appealability. “A certificate of appealability'may
issue ... only if the applicant has made a substantial showing of
the denial of a constitutional right.” 28 U.S.C. §2253(c) (2). To
merit a certificate of appealability, Petitioner must show that
reasonable jurists would find debatable both (1) the merits of the
underlying élaims and (2) the procedural issues he seeks to raise.
Slack v. McDaniel, 529 U.S. 473, 478, 120 s.Ct. 1595, 146 L.Ed.2d
'542 (2000) . See also Eagle v. Linahan, 279 F.3d 926, 935 (11lth Cir.

2001). Because the claims raised are clearly without merit,

Petitioner cannot satisfy the Slack test. Slack, 529 U.S. at 484.
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