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QUESTIONS 'PRESENTED

fo  WHETHER TRANSFER To THE DISTRICT CoURT FOR A HEARING
PURSUANT T0 THIS COURT'S DRIBINAL HABEAS JURISDICTIOQN IS -
WARRANTED IN THIS EXCEPTIONAL CASE WHERE PETITIONER HAS RAISED
A SUBSTANTIAL QUESTION oF JURISDICTIAON; THE LOWER FEDERAL
C0OVRTS REFUSED To ADDRESS AND NO STATE OR FEDERAL LOVRT HAS HELD
AN EVIDENTIARY HEARING T0 EXAMINE HIS NEW EVIDENCE?

2, WHETHER THE ANTITERRORISM AND EFFECTIVE DEATH PENALTY
ALT aF 1996 ("TAEDPA”) PRECLUDE TJUrRISDICTION CLAMS NoT DELIBERATEL
BYPASSED BY PETITIONER IN THE PRi1oR PROCEEDINGS BUT RAISED FOR THE

FIRST TIME IN A SUCCESSIVE HABEAS PETITION BASED ON NeWLY
DISLOVERED EVIDENCE ?
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PARTIES T0 THE PROCEEDINGS DELOW

PURSUANT To SUPREME COURT RULE 29.6. PETITIONER
MAKES TRE FOLLOWING DISCLOSURES:

THIS PETITION 5TEMS FROoM A HABEAS -CORPUS PROCEEDING IN
WHICH PETITIONE Ry EUGENE FRENCH, WAS THE: MOVANT BEFORE THE
UMTED STATES COURT OF APPEALS FOR THE ELEVENTR CIRCUIT.
PETITIONER IS A PRISONER LN STATE CUSToDY AT RUTLEDGE STATE
PRISON: inN COLUMBLS, LEORGIA.
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PETITION FOR A WRIT OF HABEAS CoRPUS

PETITIONER EUGENE FRENCH RESPECTFVLLI PETITIONS FOR A WRIT
OF HABEAS CORPUS.

L

- -

THE OPINIQN OF TAE UNTED STATES COURT OF APPEALS FOR THE
ELEVENTH CIRCUIT S UNREPDRTED: BUT REPAINTED in THE APPENDIX

TO THIS PETITION, PET. APP. la.
STATEMENT OF TURISDICTION

THE ORDER ©F THE COURT OF APPEALS DENYING AUTHORIZAT ION TO FILE A
SUCCESSIVE PETITION WAS ENTERED ON MARCH 12; 2015 THIS COURT'S .

TURISDICTION iS iNVOKED PURSUANT T0 28 1L5.C. £ 2241, 2254 (0), 165110
ANN ACTiCLE TIT OF THE U.S. CONSTITUTION.

RELEVANT CONSTITUTIONAL AND
STATUTORY PRoVISIONS

THE FOURTEENTH AMENDMENT OF THE UNITED STATE CONSTITUTION
STETES, (N RELEVANT PART: “NOR SHALL ANY STATE DEPRIVE ANY PERS ON
OF LifE, LIBERTY, OR PROPERTY, WITHOUT DVE PROCESS OF LAW. 00"

SECTiaN 2244 (B, TITLE 28 OF THE U.S.C. CODE, ENACTED AS PART af THE
ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT of 1994 CAEDP 4",
PROVIDES [N RELEVANT PAET: ‘

(2) A CLalM PRESENTED IN A SELOND OR SUCCESSIVE HABEAS COR PUS
APPLICATION UNDER SECTION 2254 THAT iWAS NOT PRESENTED iN A
PRI2R APPLICATION SHALL BE DISMISSED UNLESS ~ .

(A) ‘THE APPLICANT SHOWS THAT THE CLAIM RELIES on A NEW RULE oF



CONSTITUTIONAL LAW, MADE RETROACTIVE To CASESoN
COLLATERAL REVIEW BY THE SUPREME COURT, THAT WAS PREVIOUSLY

UNMAVAILABLE; OR

TB)i) "THE Factual PREDICATE FOR THE CLAIM COULD MoT HAVE BEEN
DISCoVERED PREVIOUSLY THROLGH THE EXERCISE OF DUE DILIGENCE; AND
(i) THE racTs UNDERLYING THE CLAIM, IF PROVEN AND VIEWED I8 LIGHT
OF THE EVIDENCE AS A WHOLE) WOULD BE SUFFICIENT T0 ESTARLISH BY
£LEAR AnD CONVINCING EVIDENCE THAT, BUT FOR CoNSTITUTIONAL
ERROR) NO REASONABLE FACTFINDER WOULD HAVE FOUND THE APPLICANT
 GUILTY OF THE OWNDERLYING OFFENSE.: '

¥R

3(6) THE COURT .OF APPEALS MAY: AUTHORIZE THE FILING OF A SECOMD R
SUCCESSIVE APPLICATION ONLY IF IT DETERMINES THAT THE APPLICATION
MAKES A PRIMA FACIE SHOWING THAT THE APPLICATION SATISFIES THE
Reauire MENTS ofF E§ 2244 (b)].

ER"

/

[E) THE GRANE 0R DENIAL OF AN AUTHORIZATION BY A COURT oF AP"EALS
TO FILE A SECOND 0GR SUCCESSIVE APPLICATION SHALL NoT BE APPEALABLE
" AND SHALL NOT BE THE SUBJECT OF A PETITION FOR REHEARING 6R FoR

R WRIT oF CEATI0AARI,

SECTION £18. ART. 18, TITLE 10 OF THE U.S. C. CODE, PROVINES in RELEVANT PART:

(a) SusTECT To SECTION ¥IT oF THIS TITLE (ARTICLE 11). GENEZAL
CoURTS-mARTIAL HAVE TURISDICTION To TRY PEASONS SURTELT To THIS
CHAPTRR. FOR ANY OFFENSE MADE PUNISHABLE BY THIS EMAPTEZ AND MAY,
UNDE@. SUCH LIMITATIONS AS THE PRESIDENT MAY PRESCRIBE,
ADTUDGE ANY PUNISHMENT NOT FORBIDDEN AY THIS CHAPTER, INCLDING
THE PENALTY OF DEATH WHEN SPECIFICALLY AUTHORIZED BY THIS
CHAPTERA GENERAL COURTS-MARTIAL ALSO HAVE TURUDICTION To TRY

. RNY PERSON WHO BY LAW OF WAR 1S SUBTECT To TRIAL BY 4 MILITARY
 TRIBUMAL AND MaY Ab:mba:a ANT PUNISHMENT PERMITTED BY THE LAW

BF WAR.



INTRODUCTION

IN 50i0RL0 v DNITED STATES; H&3 U.S. 4350138, THIS CoURT HELD THAT
THE JURISDICTION aF COURT “MARTIAL DEPENDS SOLELY oN THE ACCUSED'S STATUS
AS A MEMBER OF THE ARMED FORCES: AND THAT CIVIL CourTS ARE “ILL-EQuiPPED”
YO ESTABLISH POLICIES REGARDING MATTERS OF MILITARY ConCERN. 1D.

DBTAMNING ABSTENTION FROM THE MILITARY HAS BEEN THE PROCEMIRE

USED BY STATE PROSECUTORS 70 GIVE LRIMINAL (Civn)) LOURTS TURISDILTION
OVER SERVICEMEN CRIMINAL CASES. in LIGHT OF THE PROSECUTOR'S MISREGARD oF
TS PROCEDURE AnD FAILURE To DoLUMENT THE RECORD, PETITIONER FILED AN
APPLICATIaN 1N THE ELEVENTH CIRCO(T REQUESTING AU THORIZATION T4 FiLE
A SUCCRSSIVE MOTION UNDER 2% Us5.C- 52254, HOWEVER: THE ELEVENTH
CIRCVIT DEVIED PETITIONER'S MOTION oeu THE BASIS THAT “FRENCH FAILED
To SHOW THAT THE EVIDENCE LOULD NaT HAVE BEEN UNCOVERED THROUGH A
RsAsomAmt INVESTIGATION UNDERTAKEN BEFORE THE INITIAL $225% PETiTion
WAS LITIGATED.” PET. APF. Za-3a (CITiNG (v RE BOSHEARS; lio F.3d 1538,
1540 (1174 ciR 1937) (C1TING 2§ U.5-¢. 5 22uu (BY (2 (A . [APPENDIX A).

THAT DECISION PLACED THE COURT OF APPEALS In DIRELT CONFLICT
WITH {TS RECENT DECISIONS IN CASES WITH FACTS AND LEGAL LSSUES SIMILAR TO
THOSE PRESENTED BY MR. FRENCH., AND; 1N TOTAL DISREGARD To THIS COURTY
CASELAW HOLDING TAAT “EVIDENCE NITHN THE PURVIEW 0F BOVERNMENT
OFFICIALS: SECRETED BY THEM, WITHHELD BY THEM. AR €oNCEALED BY
GOVERNMENT LONDUCT, 1S EVIDENCE THAT COULD NOT HAVE BEEN DiSCOVERED
TAROUGH THE EXERCLSE OF DUE DILIGENCE . SEE Eo(e DOBA V. ZANT, E04
v.8. 351 (1993).




Tils Ca4SE PRESENTS THE PRECISE, CIRCUMSTANCES IN WRHICH THIS COURT

RECOGNIZED TRAT WnULD BE PROPER To EXERCISE ORIGINAL HAREAS
FURISDILTioA 1N FELKER V. TURLIN, 518 U.S. 851 (1994). THE iSSVES

PRESENTED ARE UNLIKELY To ARRIVE AT TRIS COURT IN ANY POSTURE ATHER
THAN AN DRIGIWAL PETITION. WITHOUT RESDLWING TRESE GUESTIONS; CIVIL
COURTS WILL CONTINUE T0 ARBITRARILY INTERFERE WITH MILITARY AFFAIRS,
AND: PROSECUTIAS WILL BE FURTAER ENTICED TO DISREGARD RULES AND
PROCEDURES: LAWS; AND THE BUTY To HiSCLASE UNDER BRADY V. MARYLAND,
273 0.5, §3(1943) AND ITS PROGENY. THE CO5T 15 CLEAR, UNDEAMINING
THE PUBLICS (CONFIDENCE IN TRE TuDIAL PAOCESS, -

FOR THESE REASoNS: TAE LOURT SHOULD GRANT THIS PETITION.

MR- FRENCH STATES PLAINLY: TAIS CASE LS IN 41D OF TAIS COUATYS WPELLITE

TURISHICTIONS AS COROLLARY IT MUST BE NOTED THAT-THE PROSECUTORIAL
MISCANDULT IN MR, FRENCH'S CASE DESTAMN'S THE PUBLICS CONFIDENCE IN- -
THE TODICIAL PROCESS TUST AS-in BRADY, MOAEOVES; TRE EXTREME MEASUAES
TAKENBY  THIS PROSECOTOR T8 GET A ConVICTION ~ CONCEALMEST OF MS FMLURE

To GET TuAsHICTiON; PROSECUTION OF SAME CAIMES AFTER ACQUITTAL) AND "
UNLAWFUL SUPPRESSION O F EVIDENCE ~ CREATES AN ESPELIALLY ODIaUS PUBLIC
IMPRESSiON.. H1S ACTIONS APFECT EVERY CITITEN WHO MIGHT BE HALED INTO
COURTa THE MESSAGE CLEAR -~ A PROSECUTOR CAN SACRIFICE JUSTICE To WIN.
TS COURT CAN ISE ITS POWER AND ASTHORITY IN AID OF ITS APPELLATE -

JURISDICTION, To RESTORE PUBLIC CaNFIDENCE IN TAE CAIMINAL 3 USTICE
SYSTM@ '



STATEMENT OF FALTS

SINCE MR- FRENCRK TRIAL, EVIDENCE HAS SURFACED THAT SHOWS NOT oaLY
THAT THE STATE Dib NaT OBRTAIN TURISDICTION FROM THE MILITARY To PROSECUTE THE
CASE IN CINIL COURT, BUT THAT THE STATE PROSE LUTOR CONCEALED This FACT FROM
TAE DEFENSE. MIREOVER, THIS NEW EVIDENCE INDICATES THE PROSECUTOR 4150
MISREPRESENTED HIS TORISDILTIONAL STANDING To THE LOURT. NO COURT HAS
HELD oy EVDENTIARY HEARING To A.észss MR. FRENCR'S NEN EVIDENCE.

IN LATE 2019 WHILE MR. FRENCH WAS iV THE VETERANS REENTRY PROGRAM
AT Tolnson STATE FRISonl; aFFICIALS FROM THE VE TERANS ADMINISTRATION CAME
To SPEAK To THE VETERANS, ANSWER QUESTIONS: AND PROVIDE CURRENT INFoRMATION.
WHILE ANSWERING QUESTIONS ABOUT THE SOLDIERS AND SAILORS RELIEF ACT THE
SUBTECT OF ABSTENTION WhAS BRIEFLY MENTIONED BY THE REPRESENTATIVE . MR,
FRENCH S1GNED DP FoR THE LAW LIBRARY AND RESEAKCHED CASES DEALING WiTH
ABSTENTIaN. HE DISLOVERED, THEOUGH CASELAW, THE RERUIREMENT FOR ABSTENTION
iN HS CASE AND THE REQUIAEMENT FOR IT 70 RE REFLECTED I N HIS CASE RECORD.

IN OCTORER 2015, MR. FRENCH OBTAMINED A aPY 0OF HIS CASE RELIAD AND
DISCOVERED THAT THE GENAGIA PROSECUTOR HAD NOT DBTAINED ABSTENTINAN FROM THE
DEPARTMENT oF BERENSE (DoDY.” THUS, CouRT- MARTIAL HAD SUBTRCT - MATTER
TURISDICTieN oVER MA: FAENCAS CASE AND STATUYORILY REQUIRED To TRY HiMa

THE MICHIEAN PROLCEEDINGS VERILIED THE AFOREMEATIONED: PET(TInw RS
ACCUSERS FILKD THE SAmE CLAIMS it Towe DIFFERENT STATES) FIRST 148 mMICHIGAN AND
LATER IN GEARBIA, CHANGING TAL LoCATON (N THE ALLEGA Tians 70 THE STATE
FILED 1.

THE Mi&iMBAN PROSELUTIR OBTAINED JURISDICTION ERom THE MILITARY
AND TOaK CASE NO: 2003-A8D8Si-NA To TARiAL, APPENDIX C. DN



FERRUARY 25: 2005 MR- FRENCH WAS ALeun’Tr.h OF ALL ALLEGATonNS anD
TURISDICTION WAS RELEASED BACK Y9 TAE MILITART, APPENDIX b.

ELEVEN DAYS FRIOR TO MR. FRENLH'S ACAMNITTAL: ON FERRUARY 14,2908,
GeoRGIA STARTED PROSECUTING Him Fol THE SAME FALTUAL ALLEGATONS,
APPENDIX Ga 0N JUNE 29, 2006, A GEARGIA TURY LanVILTED MR. FRENCH AFTIR.
HIS MICHGAN ACQUITTAL . MR. FRENCH WAS SENTENCED To TWO LONCURRENT 20~YEAR
SENTENLES.

POATIONS 0F TRIAL RECORD ESTABLISH MR. FAENCH'S STATUS AS AN ACTIVE DUTY
ARMY OFFICER, (To P. 4Y AN 316). FURTHERMAARE, THE TRIAL RECORD ESTABLISHES
THAT ThE PRAOSECUTOR DIh NOT DATAIN SURSDICTION FRAM THE MILITARY, To TS VERY
DAY THE PROSECUTOR HAS maT DISCLOSED THIS FACTa THE REQURSTS FReM MR.
FRENLH RAVE GOAE UNANSWERED. N ONE ELSE KNEW ABGUT THE DISTRICT
ATTIRNEN'S FAILURE T0 GET THE REQUIRED TFURISDICTION To PROSELUTE THE CAAE,
TUST HIMSELE. THE DISTRICT ATTORNEN'S STATUTOAY bum,s OF THE CASE To aBimn
JORISDICT 0N Ecom THE MILITART AND HIS FULFILLMENT THEREOF WAS NOT A PART oF
ANY TRING PROVIDED To THE DEFENSE, EVEN AFTRR DISUONERY REQUEST. THE MISTALCT
ATTORNEY (ANCEALED THIS JORSDICTIONAL FAILURE FROM 7THE DEFENSE AND THE
COURT,

THE STATES CASE AGMNST EVGENE FRENLK WAS HINBED on THE CREDIBIITY OF
THE WITNESSES = WO WERE 19~ YEARS OLD AT THE TIME OF TRIAL - BECAUSE THERE WAS No
EVIDENCE (A TS LASE; NOT EVEN EXEMITNESS EVIDENCE BY KIS ACCUSER Si AVD, THE
DISTRICT ATTOANEN UNLAWEULLY SUPPRESSED THE FALSE ALLEGATION 0F KIDAAPPING

' MICHIGAN CourT DOCUMENT FROM CASE ND. 2003~ NESI-AA ESTABLISHES TeAT
THE MICHIGAN PROSECUTOR OBTAINED TURBDICTIIN FROM THE MILITARYT AND TaOK THE

CASE TO TRIAL 9n FERRUARY 25, 2005. 1T MLSS ESTARLISUES THAT GEARBIA DID NOT
HAVE FuBiSDICTIaN e THE MILITARY COULY NOT GIVE TWO STATE COURTS = IN TWO DIFFERENT
STATES = TuRISDICTION ONER THE SAME CASE AT THE SAME TimE .



EVIDNENCE; WRILH HE ADMITTER To THE TUDGE; WOULD IRRE PAROBLY: DAMAGE

Hi< case (T. ATS).
A. THE COURT OF APPEALS DECISION

ON MARCH 12: 2018 THE COURT 0F APPEALS DENIED MRw FRENCH PERMISSION
To FILE A.SECOND HABEAS PETITIoN ASSERTING SUBTEGT- MATTER :mmsmaﬂ.m\)\my
BRAN CLAIMS AN TAE DISTRICT COURT. THE LawER COURT HELD THAT MR- r—&.wm'
FAILED T0 StioW THAT TRIS EVIDENCE COULD NOT HAVE BEEN Un CovERED TURAUGH
REASONABLE INVESTI GATION UNDERTAKEN BEFORE THE IWITIAL 32254 PETITION wasS..

CLITIGAMED. LV RE BOSHEARS: 1i0.F. 4d 153%, 1540 Cit7H CiR. i_‘_im LOrTAG 28 UyS.Co
5§ 224 (D (D(R). APPENDIX A AT 3a. |

B. THE SHPREME COURT oF GEARGA DELISION

ON Tanuard 1, 24019 THE SUPREME CoURT oF GECREGIA DENIED MR. FreNthks

PETITIaN FOR WRIT oF CEATLORARY ASSEATING CLAMIM. oF TFURISDACTION oF THE
GEOALAA CauRT of APPEALS. THE FUPAEME COURT QF GEAR LA CONCURRED

NITAOUT EXPLANATION., JPECIFICALLL, MR. FRENCH ASSERTED TRM. COURT LACK
oF TURISDLLTION TARGUGH AN 0.G-GA. S I-11-60 MaTioN. ThE TRIAL Cauaf
DENIED THE MoTron, HOLRINL 1T LACKED MRRITx WITHOUT FURTHER EXPLANATION,
an MOTioN €ag DISCRETIONARY APPEAL . THE GEQRGIA LOULT OF APPEALS DEANIED

THE APPLICATION . HOLDIN G 1T LACKED TUPSSDICTION. THE GEORGIA SUPREME
COURT CINCURRENCE 1S At APPENDIK E.



REASONS FOR GRANTING THE WRLT

THIS COURT'S POWER TO GRANT AN EXTRAOADINARY WRIT IS VERY BRoADb BIT
RESERVED FOR EXCEPTIONAL CASES IN WHICH “APPEAL 15 cLEARLY AN INADEQUATE
REMEDY. " EX PARTE FAWEY, 332 .. 258, 240 (i947). TITLE 28 iLs.c. 2244(K) (3)(E)
PREVENTS THiS COURT FRom REVIEWING THE COURT of APPEALS’ DRDER DENYING MR. .
FRENCH LEAVE To FILE A SECond HAREAS PETITION BY APPEAL 0R WRIT oF CERTICRARI.
THE PROVISION, HOWEVER, HAS NOT REPEALED THIS COURT'S AUuTHER(TY Te
ENTERTAIN CRIGINAL HAREAS PETITIONS, FELKER V. TuRpPIN; 5if u.S. 651, 660
( 1994). NOR HAS IT DISALLOWED THIS LOURT FROM *TRANSFERRING THE APPLICATION
FOR HEARING AND DETERMINATION" To THE DISTAICT COURT PURSUANT To 28
U. S.C. 5 z2ul (b).

RULE 20 OF THIS CouRT REQUIRES A PETITIONER SEEKING A WRIT oF
HAREAS CORPUS DEMONSTRATE THAT (1) “ADEQUATE RELIEF CANNOT BE ORTAMNED
IN ANY DTHER FORM 3R 1N ANT OTHER CoURT;” (2) S EXCEPTIONAL CIRTUMSTANTES
WARRANT THE EXERLISE OF THIS POWER} “ And (3) “THE WRIT WILL BE v Ald OF THE
CoURT'S APPELLATE SURISDICTION.” FURTRER; THIS COURT'S AUTHOR(TY T0-
GRANT RELIEF 1S LIMITED BY 28 U.5-C. 1 2254, AND ANY CoNSIDERATIONS OF
A SECond PETITION musT BE “INFOARMED® BY 28 v.¢.c. § 221U (b). SEE FELKER,
5 U.S. AT 662~63.

THIS CASE SATISFIES THESE REQUIREMENTS.



1. STATEMENT OF REASONS FoR NOT
FILING (N THE DISTRICT COURT

3
AS REQUIRED BY RULE 20.4 AND 28 Ues.L. §$ 2241 AND 222, MR. FRENCH

STATES THAT HE HAS NOT APPLIEN To. THE DISTRILT :COURT RECAUSE THE CIRCLIT COURT
PROHIBITED SUCH AN APPLICATION. SEE APPENDIX As MRUFRENCH EXHAUSTED H(S
STATES RF.M_F.NES FOR HIS . JURIADICTIoN AND BRANY LLAIMS WHEN THE GEORGIA
SUPREME COURT DENIED MHiIS PETITIoN FOR WRIT OF CERTIORART ON .JANUARY .
7. 20i9 (APPENDIN EY. AMO-APPLICATION RoR CLEMENCY WAS FILED To THE
GEORGIA BOARD OF PARDONS AND PAROLES BECAUSL UNMER GEOARIA LAW TUE
BOARD CANNOT PARNON THE CRIME MR, FRENLH 15 CONVICTED OF, SINCE MR.
FRW‘:H.L&HAUSTF_I) His STATE REMEDIES AND WAS DENIED PERMISSION BY THE
COURT OF APPEALS TO FILE A SECOND HABEAS PETITION, HE CANNOT oBTAIN
RELIEF i ARY OTHER FoRM DR ANY OTHER COURT.

[T, THE EXCEPTIONAL CIRCUMSTANCES OF THIS CASE
WARRANT THE EXERCISE OF THIS COURT'S
CJURISDICTION ' a

THLS CASE PRESENTS A RARE LONFLUENCE OF LIRCUMSTANCES WARRAUTING THE
EXERCISE OF THIZ CourRT'S HABEAS TURISDICTION. THE CovRTS oF APPEALS AND THE GEORGIA

SUPREME Co0ORT DENIED MR. FRENCH RELIEF WITHOUT A HEARING BASED ON THE OFT

3 THIS COURTS RULES ALSO.REQUIRE THAT THE ISSUANCE OF A WRIT “BE IN A1D OF THE
COURT'S APPELLATE TURISDICTION.” SUP. LT.R. 20.1. THERE IS NO BUESTION THAT
PETITIONER'S REQUEST FoR A WRIT 0OF HABEAS CORPUS WOULD BE IN EXERCISE nF THIS

COURT'S APPELLATE TURISDICLTIoN. SEE EX PARTE BOLLMAN; 8 U-S. (4 CRANCH) 75,
d00-01 (I80T) { THE COURT'S STATUTORY AUTHORILTY 10 ISSUE A WRIT of HAREAS 7 yr .
LORPUS i5 “CLEARLY APPELLATEY BECAUSE IT INVOLVES “THE REVISION OF A DECISION

DF AN W‘Fmakicaum’“); EX PARTE HUNG HANG, 108 .S, 552.553 (1883).
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CLTED RULE THAT “THE CLAIM SHOULD HAVE BEEN RAISED (N HIS FIRST HABEAS CORPUS
PETITION.” MR. FRENCH'S NEW EVIDENLE, HOWEVER; IS AN EXCEPTION To THE
RULE.

FEW - IF ANY ~ TURISDICTION €ASES INVOLVE A STATE PROSECUTOR'S
DELIRERATE DISREGARD OF MILITARY = FEDERAL~ TVRISDICTION AND A PERSON 'S
CONSTITUTIONAL PROTECTION JUST To o3TAIN A CONVICTION, MOREOVER, REPROSECUTION
OF CRIMES AFTER ACAUITTAL BY ANOTHER STATE LoURT, ARE EVEN MoRE RARE IN
STATES SucH AS GEORGIA WHERE THE CONSTITUTIAN And LANS SPECIFICALLT PROHIBIT

SUCH ACTIOAS.

A. YHE. USURPATION oF MILiTARY TuRISDICTiaN BY A STATE
PROSECUTOR IN THIS CASE. 1S RARE AND EXCEPTIONAL

THIS COURT NAS HELD TUAT “LTBHE TuAISDILTION OF A COURT-MARTIAL DEPENDS

SOLELY 6w THE ACCUSEN'S STATUS 4S A MEMBER OF THE ARMED FoRCES L.1“ SoLoRio v.

UNITED STATES; H&3 U.S. H35 (1987)s A STudl OF FEDERAL CASE LAW REVEALS

ND CASE (N WHICH A STATE PROSECUTOR PROSECUTED AN ACTIVE DUTY SERVICEMAN
FOR A CRIMINAL OFFENSE USUALLY PROSECUTED IN COURT-MAALTIAL UNDER THE UNIFOAM
CODE OF MILITARY JusTIck (UVLMT), MUCH LESS A CASE WHERE THE PROSECUTIR
DID NOT ATTEMPT Ta 0BTAIN FURISDICTION FROM THE DEPARTMENT oF DEFENSE (D5D)
Ta PROSECOTE THE CASE IN CIVIL COUAT. MAAREOVER, THE USURPATION PRESENTED To
THIS CnURT (S OF THE RARE VARIETY: THE PRPSECUTIR HID THE FACT THAT HE DID
NOT HAVE LAWFUL JURISDICTION To PROSECUTE THE CASE.

FEDERAL TURISDLICTION CASES INVARIABLY HINGE ON * WHETHER A BIVEN
COURT HAS JURISDICTION To PRESIDE OVER A GIVEN CASE. FEDERAL COURTS HAVE

Found THAT JuRISDICTION mMUST “'BE ESTABLISHED AS A THRESHOLD MATTER” BECAUSE

S ITURISDICTION S THE POWER T0 DECLARE LAW’ AND “WITHOUT FURISDILTION A
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COURT CANAQT PROCEED AT ALL IN ANY CAUSE."’ SEE STEEL CO. V. CITIZENS FOR

ABETTER ENVIRONMENT, 523 u.5. 83 (1998). AN EXHAUSTIVE REVIEW OF FEDERAL
CASES (N THE PAST 10 YEARS SHOWS THAT SERVILE MEN CRIMINAL CASES ARE TRIED
BY COURT- MARTIAL, UNLESS ABSTENTION IS GRANTED. " THIS 15 NOT SUEH A CASE.

LF TUE NEXUS OF EVENTS PRESENT IN TRIS CASE = COURT MARTIAL JURISDILTION,
THE GECRGIA PROSECUTOR'S FAILURE To OBTAIN JURISDICTION FRom THE MILITARY To
PROSECUTE THE CASE Awd H1S UNLAWFUL CONCEALMENT OF THIS FALT, AND MICHIGANE
LAWFUL PROSECUTORIAL POSITION ~ DOES NOT PRESENT THE 50RT OF “EXCEPTONAL
CIRLUMSTANCES” LONTEMPLATED BY RULE 20.4 AND FELKER, TT 1S HARD T0
IMAGINE WHAT CASE WOULD.

FoR STARTERS:; FRENCH HAS A LLEAR cou‘értfu TIONAL CLAIM anN TRE MERITS
WITH NO SUBSTANT(VE OR PROCEDURAL IMPEDIMENTS To RELIEF tN THIS LOUART:
FRENCI'S SENTENLE AND CONVICTION ARE BY A COURT WITHOUT FJURISDICTION. THE
MILITARY HAD ALREADY GIVEN MICRIGAN JURISDICTION BECAUSE FRENCH'S ACLUSERS
CLAIMED THE ALLEGED INCIDENTS DCCURRED TAERE, APPENDIX C; MILITARY
ABSTENTION OVER A CASE 15 RARE AND NEVER tN U.S5. HISTORY HAS THE MiLITARY
GIVEN Co0RTS IN TND SEPARATE STATES JURISDILTION To PROSECUTE A SERVICEMAN
FOR THE SAME FACTUAL INCIDENT. TAUS: JuRISDICTION WAS NoT LAWEULLY ORTAINED BY
GEORGIA FOR THESE SAME ALLEGED [N CIDENTS. WITHOUT SVAISMCTION GEOAGIA CoULd
NOT HAVE TRIED FRENCH: NOR LAWFULLY AND LONSTITUTIONALLY CONVICTED AND
SENTENCED HIM. UNDER THESE CIRCUMSTANCES THE WRIT 15 AVAILABLE To ConSIDER

CavSTITUTIONAL CLAIMS AS WELL AS RUESTIONS OF JURU DILTION. SEE WALKER V.

‘l LORAD ER WATER CaNs. Wh,, 41LEDZD 483, w2H u.5. %00 [1974)
ABSTENTION FROM THE EXER CISE oF FEQSRAL TURISDICTION iS THE EXCERATION, NOT THE
RULE."; WilTon v. SEVEN FALLS £0., 132 LEDZD ZIM, 5i5 .5 2T1(1995) L LFIEDERAL CoURTS
HAVE 4 “VIRTUALLY UNFAAGEING OBLVGATION” Ta EXERCISE THE TURISDILTION CONFERRED
ON THEM BY CONERESS. CITING COLORADO RNER, SUPAR; AT €13, 817-8I1X, H1LED2D 4¥3..)
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TounsTan; 312 0.5. 215 (1941); -SEE: ALSo- SANDERS v, UNITED STATES) 373 5. 1 (1943).
IN SANDERS FOR EXAMPLE, TAIS COURT HELD THAT A SECOND PETITION WAS
APPROPRIATE WHERE A VIOLATION OF CONSTITUTIONAL RIGHTYS (S ALLEGED: EXPLAINING
TAAT SCCIONVENTIoVAL NOTIONS OF FINALITY GF LITIGATION HAVE NO PLACE ‘WHERE
LIFE OR LISKATY 15 AT STAKE AND INFRINGEMENT of CONSTITUTIONAL RIGHTS IS
ALLEGED . « « STANDARDS FoR CONSIDERATION OF SUCCESSIVE CLAMS. " 313 U5, AT &5 A

COURT MUST ADTUDICATE EVEN SUCCESSIVE CLAIMS WHEN RERVIRE To DO 50 BY THE.

ENDS OF JUSTICE. " SCHLUP Y. DELo; £13 b:S. 294: 299 (1995),

- SELond, THE Unusual CIRGUMSTANCES iV THLS CASE MAKE APPARENT THE.
SVITAL FLAN® I8 THE STATE PROCEEMINGS; REQUIRING A NEW EVIDENTIARY HEARING. SEE
BROWN ¥ ALLEN, 3444 w.s. 443 (1953)a MA. FRENCHIS NEW EVIDENCE EVISCERATES
THE STATES -CASE AGAWST H(M.  BECAUSE THE PROSECUTOR LONCEALED KIS {77 & %is & 5
TURISDICTIANAL ERRAOR FRoM TAE DEFENSE AND DELIBERATELY misREPRESENTED
HHS TURISDICTianAL STANDING Yo THE CoueT, HIS PROSECUTION OF THE CASE DIN alo'T
CONFER TURISDICTIoN UPoN THR TRIAL CoURT. AMERITeX, LTD V. MILLENAM] UM
LABS, INC, 803 F.3d 318, 539 (1013) ("Ske PARKER, 972 F.2d AT 5§71 (LT CovnT
CANNDT QBTAIN TURISDICTION OVER A £ASE MERELY BY TRYIAIG 1T; i TS DECIStan To
RETAIN TURISDICTION NOULD BE, EFFECTIVELY UNREVIEWABLE ™)

FREAVCN'S CONVICTION IS LONSTITUTIONALLY DEFECTIVE. THIS CoURT MADE

iT CLEAR THAT IT REVIENS CASES SUCH AS THIS UNLESS THERE LS AN ADEGRUATE

i
R

SURSTITUTE . SEE BoumEBIENEV: BRHLI2E S-LT. 2229 (Zo0%) (“Loln APPLICATION
FOR HAREAS CORPUS NE ARE NOT LONCERNEDN NITH THE GUILT 0R INNOQLENCE oF THE
PET(TONERS » WE LN SIDER HERE ONLY THE LAWFUL POWER oF THE COMMISSION To TRY

THE PETITIONEE For THE OFFENSE CRARGEDY) SEE YAMASHITA, SUPRA AT %, 44 S5.CT.

a5 90 LN 499). - -
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B.  THE PROSECUTOR'S DELIBERATE CONCEALMENT
- OF HIS FAILURE To ORTAIN TURISDIC TI1ON IN
THIS CASE 1S RARE AND EXCEPTiONAL

THIS COURT HAS HELD THAT “IT IS AS MUCH LA PROSECUTOR'ST dutd
TO REFRAIN EADM (MPROPER METRODS CALLULATED T0 PRODUCE A WROAGFUL

ConVICTION AS IT IS TO USE EVERY LEGLTIMATE MEANS To BRING ABOUT A
JUST onE." RERGER V. UNITED STATES, 295 U.s. 78 (1935); “THE PROSECUTION'S

DUTY To DISCLOSE THUS EXISTS EVEN tF THERE HAS BEen NO REQUEST BY THE
ACCUSEDC.T” SEE E.G. STRICKLER V. GREENE, 527 U.5. 243, 290 {1399). A
STuDY of FEDRRAL HAREAS CASELAW HAS naT REVEALED Ta FRENCH ANY CASEIAW
IN WHILH A PROSECUTOA CONCEALED HIS FALLURE TO PERFORM PROLEDURAL
REQUIREMENTS EFFECTING THE ADVERSARIAL PROLESS. MOREOVER, THE FACTS
PRESENTED To THIS COURT ARE RARE AND BDISTURBING.

THE IRREFUTABLE MATERIAL FACTS FOUND in THE NEWLT DISCOVERED EVINENCGE

ARE REMARKABLE IN TRAT= L) THE PRPSECUTOR FAILED To 0BTAIN JTURISDICTION
FROM THE MILITARY To PROSECUTE THE CASE = WHICH WAS REQUIRED BELAUSE OF

FRENCH'S MILITARY STATISS AS AN ALTIVE DUTY OFFICER; (2) THE PROSECUTOR
UNLAWRULLY CONCEALED THIS FACT FRoM THE DEFENSE; (3) The PROSECUTIR
MISREPAESENTED BIS TuRISDICTIONAL STANDING To THE COURT; And (M) THE
PROSECLTOR DELIBERATELY AND KNOWINGLT PROSECUTED FAENCH WITHNDT THE
JURISDILTION TO DD SO AND N VINLATINA oF HIS COnNST(Tu TInNAL RIGHTS oF DUE

PRDLESS.
THE PROSECUTOR ALSO PROSECUTED FREN CH FoR FACTUAL ALLEGATIONS HE

HAD ALREADY REEN ACQUITTED OF 1N MICHIGAN, APPENDIX B o AvD, MOREOVER,
UNLAWFULLY SUPPRESSED EVIDENCE OF FALSE ALLEGATIONS oF KIDNAFPING mMadE
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AGAINST MR. FRENEH BY HIS ACCUSERS, AS EVIDENCED BY rdE r,uw'mm CIRCUGITS

FIVAL ORDER WHICH oN DISSENT,, TUDGE MAQTIA STATED AS FOLLOWS:

*THIS (5 THE KinD OF CASE THAT KEEPS ME UP AT NIGAT: |
HAVE A REAL QUESTION, BASED 04 Tag RECORD | HAVE REVIEWED

HERE, ARDUT WHETHER EUGENE FAENCH ACTVALLY COMMITTED
THE AWFUL CRIME FOR WHICH HE (5 NowW (MPRISONED. AND

EVERY MEMRER oF THIS PANEL AGREES THAT THERE WERE

 PROBLEMS wiTH THUE PROCESS THAT RESULTED In HIS

CONVICTIONS T2 BEGIN, HIS TRIAL LAWYER WAS iNEFFECTIE.

SEE PANEL OF. 5. AT TRIAL, THAT LAWYER TRIED 70
INTRODUCE EVIDENLE THAT MA. FRENCH'S ALLEGED .

~ MOLESTATION VieTiM PAEVIOUSLY AND FALSELY ACCUSED
" MR- FRENCH OF RIDWAPPING HER. THAT EVIDENCE WAS VITAL
" YO0 RAISING DOUBTS ABNOUT THE CREDIBILITY OF THE VieTIM -

. THE STATE!S STAR WITNESS - AnD IT SHOULD HAVE BEEN
ADMITTED UNDER GEDAGIA'S EVIDENTIARY RULES. THE TAI e

EOURT MADE A MISTAKE WHEN IT EXCLUDED THAT EVIDENCEC(,T”
FRENCH V- WARDEN; T90 F.3d 1259, 1272 (20¢5) (JtH Cif

N ien THE STATE HAS SOUGHT. T EXCLUDE THE EVIDENCE OF -
MR FAENCH'S VILTIM'S PRIOR FALSE ALLEGATIONS AGMNST HIM.
~ hos THE STATE - IN (TS SEARCH FOR THE CORRELT OUTComE.
NOT MERELY A SUCCESSFUL CONVICTION — SHOULD WANT THAT
'EVIDENCE AIRED (N COURT. % 1 CONTINUE TO HAVE DOUBTS
ABOUT WHETHER HE COMMITTED THE CRIMES OF WHICH HE ..

WAS CONVICTED AND FOR wmw HE 15 smvwa A
TWENTY ~YEAR SENTENCE,”

L1790 F.3d 12731, THE PROSECUTOR'S ACTIONS OVERALL ARE
ANY SOUTRAGEOLSY AND, COULD BE CONSINERED VINDICTIVE.

“INEXCUSARLEY

" THE AMEWLY DISCOVERED EVIDENCE, ESTABLISHES 4 Votd SUDGMENT, AND

ENT\TLES FRENCH To IMMENIATE RELEASE. VO JUDEMENTS THAT REACH THIS
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COURT ARE EXTREMELY RARE, .

IMABEAS CORPUS CAN LIE To TEST THE TURISDILTION OF THE TRIAL LOURT oR To
SECURE THE RELEASE OF PERSOAS DETAINED WITHOUT Tublcial AUTHORIZATON OR
UNDER VorDd PROCEEMAG. WHERE A COURT 15 w:mou‘r AUTHARITY TO PASS A
PARTICULAR SENTENCE, SUCH SEATENCE 15 VoD, AND THE DEFENDANT IMPRISONED

UNDER 1T maY RE Dis CHARGED on HABEAS CORPUS. EX PARTE NIELSEN, 131 0.
076 L95.CT. 412, 33 L.ED. B (I89); HARLAN v. McGOURIN, 218 U.S. 442

L3S, CT. @44, 8% L.ED. iloiT(1910)]. SUPREME CouRT COMPELLED To REVERSE
TAE DECISION 0F A CTATE COURT BECAUSE OF LACK OE JURISDICLTION, SEE
MANSEIELD €. & L, M. R, CO. V. SWAN, 11 0.5, 379 LH 5.CT. 510, 28 L.ED.
dga (15g4).

THE RACTS TUAT MR. FRENCH HAS PRESENTED WARRANT HABEAS CORPUS
RELIER.

€. CASE EXCEPTIONAL BECAUSE 1T MAY BE DEEMED To
ARISE [N A NEW SOLORIC CONTEXT

ONLY RARELY Do&S A CASE ARISE iN A AVEN CONTEXT OF LAN. FRENCH AVERS
THAT HIS CASE MAY BE onE THAT DOES. THE FALTS OF HIS CASE MaY BE DEEMED
A NEW CONTEXT OF SOLORID v. UNITED STATES, 43 U.5. Y35 (19%D.

IN SOLORID THE PET(TIONER CLOMMITTED CAIMES OFF- BASE 1N HIS HOME.
WHEN CAURT~MARTIAL PROCEEDINGS STARTED SOLORIO ASSERTED THAT RECAUSE

THE CRIMES OCcuURREd OFF-BASE THE STATE COURT HAD JURISDICTION To PROSECUTE
ANN THAT COURT-MARTIAL WAS wWiTHouT JORUSDICTION TO PROSECUTE. THIS

CaueT PULED THAT 30LoR10% MILITARY STATUS GAVE COURT -MARTIAL
FURISMNCTION To TRY M CASE. ID. THIS CouRT ALSO DISMISSED THE

THE PREVIOUS HoLDING 4F “CIVIL" COURT JURISDICTION avir MILITARY MATTERS
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HoLDING: ¢ -

“LTIHE RIGATS 08 MEN IN THE ARMED FORCES MUST
PREFORCE BE ConDITICNED To MEET CERTAIN OVERRIDING
DEMANDS of DISCIPLINE AND DuTY, And CIVIL COURTS

ARE ANOT THE AGENCIES WHICH MuST DETERMINE THE
PRECISE BALANCE 7o BE STRUCK io THIS ADTUSTMENT.

THE FRAMEAS EXPRESSLY ENTRUSTED THAT TASK. T0 ’
ConNGRESS.” BURNS v. wilson, 344 w.s. 13T, 140 (1953L"

L 4% 0.5. H¥0T, THUS IT Is EXPRESSLY LLEAR THAT FoR A “STATE" (oURT

To GET JURISDICTION Ta TRY A SERVICEMAN FOR CAIMINAL MATTERS

IT MUST QBTAIN JUAISDI CTiaN FROM TRE DEPARTMENT oF DEFENSE.
IN FRENCH'S CASE, THE ALLECED INCIDENTS WERE REPORTEN

QLLURRING OFE-BASE. THE STATE covnT (Civil) PROSECUTEN WiTHOUT

OBTAN ING TURISDICTION. FREACH ASSERTS THAT (OURT- MARTIAL HAD
STATU 7oA Turishi(Tiav To PROSECUTE = DEPARTMENT OF DEFENSE HAD

TURISDICTIaN AVD RESPONSIBILITY To INVESTIGATE AND PROSECUTE. AS

SUCH THE CANTEXT 15 NEW.

THE MEAVINGFUL 155VES ARE:

D)
(2)
(3
)
(5)
(8)

t7)

PETITIoNEr2 Was AN OFEICER ,

JUbiCiAL GUIDANCE FaR THE CONDUCT WaS COURT-MAATIAL
THE DISRUPTIVE RISK (5 CIVIL INTRUSION INTO MILITARY AEFAIRS
AND NEGATIVE AFFECT ON UNIT READINESS

RISK CIVIL COURTS ARBITRARILY }DiCKATIrJG' PoLICIEL For MILITARY
Commanp s '

[INTERFENCE WITH GONERNMENT INVESTIGATION AND IMPEDING UPIN
THAE JURISDICTIon oF THE DEPARTMENT of DEFENSE

ABROGATING SERVICEMEN RIGHTS T0 TRIAL BY LOURT- MARTIAL
BND RIGHT Yo A FAIR TRIAL

DISREGARD FoR THE AUTHORITY af ConNGRESS AND EEDELAAL LAW AS

DETERMINED BY THE SUPREME CAUAT OF THE EIN(TED STATES
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[8) * THERE 15 MINIMAL RISK OF DISRDPTIVE INTRUSioN BY THE
JUDICIARY INTO THE FUNCTIONMING oF OTHER BRANCHES

(9) RISK CIVIL AUTHORITIES ARBITRARILY DICTATING FORCE READIAESS

i) WILL PROVIDE FURTNER GUIDANCE TO MILITARY AND CINIL AUTHORITIES
B TPECIAL ConSIDERATIONS ARE ABSTENTion AND PROCEDURAL REQUIREMENTS

THUS CASE PAESENTS 1550ES NEVER ADDAESSED BEFORE AND INVOLVES FEDKRAL LAW.
FREANCH'S EASE FALLS WITHIN THE JURISDICLTION OF THIS COURT AnD WILL RE A
ELEAR EXAMPLE FOR THE LOWER COURTS. SEE E.G.y SOLORIP HOLDING YCivIL
COURTS ARE ILL EQUIPPED To ESTABLISH POLICIES REGARDIAG “DISTIPLINE AnD
BUTY" FOR MEN 1o THE ARMED FARCES WHILH IS SUBSTANT(ATED BY THE
conkuslon CAUSEN BY THE “SERVICE~ (ONNECTION * APPROACH. THIS CASE WILL

FUARTHER TRE APCELLATE JURKDICTaN aF THIS COURT.

D, PROSECUTION in Two DIFFERENT STATES in
TWO DIFFRRENT STATE COURTS FOR TRE SAME
ALLEGED FACTUAL OFRENSES ARE EXTEPTIONALLY
RARE

ONLY RARELY ~if EVER ~ DoES A SURSTANTIAL CASE aF DOuURLE TLOPARYY
Based on REING TRIED iN TWn MEFECENT STATE COURTS Foe THE SAME FACTUAL

OFFENSE SLIP THROUGH THE CRACKS OF THE FERERAL LABEAS SYSTEM. NEVER HAS
THERE BEEA A CASE ~ LIKE MR.FAENCH'S ~ DF ALLEGED PRYSICAL ASSAULT PEING
TRIED [N THO DIFFERENT STATE COURTS, Lo Two DiFFERENT STATES, "'
BROUGHT BEFORE THE FEDERAL HABEAS STSTEM. aRDINARILY . THE WAIT OF
HABEAS CIRPUS LAN BE USED To iNRUIRE INTO TRE JUDEMENT OF A LoUAT OF
EAMPETENT TURISDICTION. A JUDGCMENT; IN LTS NATURE, CONCLUDES THE
SUBTECT on WHICH IT 15 RENDERED: AND PRONGUNLES THE LAWNE THE CASE. THE
TUDEMENT OF A COUAT OF RECORD WHOSE JURISDICTION 15 FINAL 15 A cONCLUSIVE
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ON ALL THE WOARLY A5 TRE JUDGMMENT aF THIS coURT WouLDd BE. 1T IS AS
ConCLUSINVE ON THIS COURT ASIT LS oN OTHER COURTS, iT PUTS AN END TO

INRUIRY CONCEAnIN G THE FACT BY DECIDING (T. { i ‘
W12 UsS. 218, 254 (1973) CITING EX PARTE WATK(NS-, 3 PeT. AT 202-203.

MR, FRENCH'S CASE REPRESENTS AN EXTREME ABERRATION OF HOW

DOUBLE TEOPARDY CASES ARE ANDRMALLY REVIEWED ia FEDRRAL COURT. THE
DISTRICT COURT AND THE COURT OF APPEALS UTTERLY LGNOREL MR. FRENCR'S
EVIDENCE OF HIS PRIOR PROSELUTION (N MICHI GM AND HIS DoULBLE TEOPARDY
CLAMM DORING KIS FIRST FEDCRAL HABEAS PETITION, EFRRECT(VELY CHILLING
RELIER oov THAT CLAM. THUS: THE CoURT aF APFEALS RECENT ACKNOW LEDBEMENT
oF THE EVIDENCE OF MR. FAENCH'S MICHIGAN. PROSECUTION tS UNUSUAL AND
RARE, iT BRINGS iNTo RUESTION WRETHER THIS CLAIM 2 NOW RIPE, IS PART

OF HIS INTIAL PETITLON anD APPEAL R RIPE NOW AS A SUCLESSINE CLAMM.,
THE CAURT OF APPEALS EXPRESSIY HiGHLIGHTED ThE FALT THAT THE MILHIGAN
PROSLLUTIR OBTAINED JURISDICTIAON FROM THE MILITARY T0 PRRSECUTE
HER CASE AGMANST MR. FRENCH (PET. APP 3a),

IN THAT CASE, MR.FAENCHS ACCUSERS LLAIMED To MiCHIGAN
AUTAPALTES THAT HE cmwynﬂa‘o CRIMES AGAINST THEM iN MIEHIGAN WHILE
LIVING THERE (APPEADIX F\s. ON FERRUARY 25, 2065, AT A BENCH TRIAL, MR.
FRENCH WAS AQUITTER aF ALL CHARGES, THE CASE WAS DISMISSD; AND TRR(SDILTION
WJAS RELEASED PACK To THE MILITARY. FRENGH'S ALCUSERS THEN WENT TO

GEORGIA ~ WHERE FASACH WAS STATIONED AR FORT STEWART ARMY BASE = AND RMSED

5. CoMPARING MIEHIGAN COMPLAINT DOCUMENT (ARPENDIX F) TO GRaRGIA
INDICTMENT NO. 2005Ri0440 (APPENDIX G) ESTABLISHES THAT THE SAME FACTUAL
ALLEGATIONS WERE RAISED IN ROTH STATES. MICRIGAN PROSECUTED (TS CASE NO.
20023~ 480851-NA TO COMPLETION AND THE SUuDEGMENT STILL STANDS.



19

THE SAME FACTUAL CLAIMS BUT CHANED THE LO CATION tN THE STORIES To GEORGIA.
FRENCH IS MOW SERVING A 20 ~YEAR SENTENCE AFTER REING CONVICTED of TWO
COUNTS ON THE GEOAGIA (NDICTMENT. THIS is A TRUE MISCARRIAGE OF S0STICE
BASED UPHN EXTRAORDINARY CIRCUMSTANCES. "IN DETERMWING WHETHER
ESTRAIRINART CIRCUMSTANCES ARE PRESENT, A COURT MAT CoNSIDER A WIDE RANGE
OF FACTORS. THESE MAY INCLUDE, THE RISK OF INTUSTICE TO THE PARTIES AN THE
RISK OF UNDERMINING THE PUBLICS CONFINENCE IN THE SUDIGIAL PROCESS.” BUCK
V. DAVIS, (97 LED2D 1 l20tD)e MR. ERENCH'S iN CARCERATION 15 UNTUST.

THE COUAT OF APPEALS DECISION TO NOW ACKNOWLEDGE MR. FRENCH'S
PRIOR PROSECUTION ALSO PRODUCES 0THER VIABLE CLAIMS FOR REVIEW 0N 4
SUCLESSIVE PETITION? (D) THE RIGHT NOT T BE TRIED ;© AND (2 FURISHICTION OF THE.
COURT, AS RECOGNIZED in EX PARTE LANGE; 85 0.5, (18 waLL.) 163 (1873) ( Tue
LOVRT FOUND THAT A STATE COURT LALKED JURISDICTION WHEN THERE iAS A
VIOLATION OF THE PRORIBITION AGAINST DOUBLE TE0PARDY.). CASES LIKE MR.
FRENCH'S ARE EXCEPTIONALL RARE.

THE PRINCIPLES OF EINALITY AND ComiTY “MuST YIELD To THE IMPERATIVE OF
CORRECTING A FUNDAMEIN TAL UNTUST INCARCERATION." ENGLE V. [SSAAL; M56 U.3. 107,
135 (192); FOA THIS REASON, FEDERAL COURTS MUST ADTUDICATE DEFAULTED oR

SUCLESSIVE .CLAIMS, WHEN “REQUIRED To do S0 BY THE EADS OF FUSTICE,! BECAUSE ae

“HAREAS CORPUS” 15 AN “EQUITARLE REMEDY.” SCHLDP v. DELD, 513 U.S. 26, 299(1995),

6. LLASS V. UNITED STATES; 200 LED2D 37, 51(2018)

1. PETITIONER HAS Folunid NO CASES IN WHICH A COURT DF APPEALS DISREGARDED FALTS,
THEN LATER ACKNOWEDGEDN THOSE FACTS BUT STILL DID AfOT ADDRESS THE (SSUE. THE
ELEVENTH CIRCUIT ROUFENELY CORRECTS “PLAN ERRORY WHEN (1) AN ERROR HAS
DECURRED, (2) THE ERROR WAS PLAIN, AND (3) THE ERRNOR AFFECTED SUBS TANTIAL
RIGHTS. SEE UNITED STATES V. ZiNN, 321 F.3d 1084, 1087 (it1d R 20971). THE
COURT DF APPEALS EXPRESS ALKNOWLEDGMENT aF FRENCH'S PROSECUTION 14 MILHIGAN

MAKES THE EXERCISE OF HAREAS TFURiSDICTION EVEN MORE CLOMPELLING.
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LY

Itt.  THE CouRT oF APPEALS ERRED IN

BARRING MR. FRENCH'S SECOND PETITION

THE COURT OF APPEALS DENIED MR. FRENCH PERMISSION TO FILE A
SEcond PENTION, HOLDING THAT FRENCH “FAILED T0 SHOW THAT THIS EVIDENCE
COuLDd NOT HAVE BEEN UNCOVERED THROUGH A REASONABLE INVESTIGATION
UNDERTAKEN BERORE THE INITIAL $ 2254 PETITiON WAS LITIGATED.

THE PURPOSES OF 3 2244 (bY(2) THAT “INkoRm™ THIS COVATS CoNSIDERATIAN oF

MR. FRENCH'S 0RIGINAL HABEAS PETITION ARE TWOFOLD 2 SECTIon 2244 [B(D(RY( 1)
REQUIAES THAT THE PETITIONER DILIGENTLY DISCOVER AND PRESENT HIS NEN EVIDENCE
IN HIS FIRST HABEAS PETITIONs MR. FAENCH HAS DILIGENTLY DONE €0: SECTIOAN
224 (D) (DBY(ii) RERUIRES THAT THE CLAIM RAISED in A SECOND PETLTION “IMPUGN"
THE RELIABILITY OF THE UNDERLYING CONVILTI1ON. MR. FRENLH'S SUBTECT MATTER

TJUALSDICTION AND BEADY VigiATioN CLAIMS DD EXALTLY THAT.

A. THE FACTUAL PREDICATE FoR THE CLAIMS COULD
NOT HAVE BREEN DISCOVERED PREVIOUSLY
THROUGH THE EXERLISE OF DUE DIl GENCE

SECTIoN 22un(b)(2(BY(}) REQUIRES THAT A CLAIM BROGCHT tN A SECOND
PETITION MuST BE DISM(SSED UNLESS “THE FAGTUAL PREDICATE FoR THE CLAIM COULD
NOT HAVE BEEN DISCOVERED PREVIOUSLY THROUBH THE EXERCISE OF DUE DILIGENCE
THE CLEAR PORPASE OF THIS PROVISION £S TO ENSURE THAT PETITIONER'S
DILIGENTLY DSCOVER ALL EYIDENCE AND PRESENT 1T T0 THE DISTRICT COURT W
THE FIRST HABEAS PETITION.

HERE, ALL OF THE EVIDENCE UNDERLYING MR. FRENCH'S TURIDICTION AND
BRADY CLAIMS WAS DISCaVERED .AS $05~ AS THE STATE PROVIDED THE RESOOACES
TO ABTAIN THE INFORMATION =~ VidA THROUGH VETERANS ADMINISTRATION OFFICIALS
WHILE MR. FRENCH WAS iN THE VETERANS mr./vmv PRAGRAM AT ToHNSGN STATE



yA

PRISON (N 2005 AND MR. FRENCH RESEARCHED THE INFORMATION HE WAS
PROVIDED. IT MUST BE NOTED THAT SUCH INFORMATION CANNAT BE OBTANED BY THE
AVERARE LITIZEN. DBTAWING JORISDICTIaN FROM THE MILITARY (S A $PECI4LIZED
FIELD AND PROCESS) AND IN THIS INSTANCEy KAOWA AND PERFORMED ONLY BY THE
PROSELUTOR.

IN THIS CASE, THE RECORD IS ARSENT OF ANY EVIDENCE OF THE PROSECUTOR
OBTAINING THE REQUIRED SURISDICTION TO PAISECUTE FROM THE MILITARY. AND,
EVEN UPON REAGEST THE STATE HAS ReFUSED To RESPowD, (EXHIBIT 1), NOR HAS
THE STATE PROVIDED mr. FREAICH THE REQUESTED JURUDICTIONAL EVIDENCE. THE
REASON WHY THE PROSECUTOA HAS NOT PROVIDED THE JURISDICTiONAL EVIDENCE LS
BECAUSE 1T DOES ‘AMT EX(ST. AE DID 0T FILE AN APOLICATION FOR ABSTENTION.
AND: AS FAENCH HAS DISCOVEAED THRAUGH HS RESEARCH, TRIS DOCUMENT IS

REGUIRED To AL APART OF THE RECORD. SEE LANTANA Y. HOPPER, 102 F. 24 1Y)
CHICABD V. NEWN YoRK, 3T F.SuPP. 150

TAE PROSECUTOR CoNCEALED THE FACT THAT HE DD Nai’ HAvE SURISDICTION 70
PROSECUTE MA. FRENCH AND DD NOT MAKE A RECORD DE THIS . THEREFORE, THAOLGH
Dle bﬂu@tﬂcﬁ,« FRENCH WAS UNABLE T0 DISCoVER THE FACTS. BEFORE HIS INITIAL
225% PETITION WAS LITIGATED. MOREQVER, WITHAUT FHIS VioLaTlan oF DUE
PROCESS. No REASavARLE FACTFINDER WoULd HAVE FOUARD MR. FREACH GUILTY, ONCE
TAE CaURT Found 1T LACKEN JUASDICTION THE JUDLE WatLh HAVE BEEN RERUIRED
To DISMISS THE caSE. SEE EX PARTE McCARDLE, T4 U.S. (T WALL.) Soé (1249,
FRENCH'S APPLICATION MABE A PRIMA FACIE SROWING THAT SATISFIES 28 U.5.C.

§ 2244 (D(2) AUTHORIZING THE FiLING OF IS 225% APALICATION.
THE COURT oF APPEALS REASONING THAT BECAUSE FRENCH HAD A “PUsiIC

DOCUMENTY THAT SHOWED TRE MICHIGAN FROSELUTOR CONRDINATING JURISDICTION

WITH THE MILITART, HE SHOULD HAVE DETERMINED, THAOUGH REASENVAALE INVESTGATIN,



PLALES 4 UNDUE RURDEN UPod MR. FRENCH AND 15 u&mmmmez-roa SEVERAL
REASONSS ,

© FIRST, THE MILITARY DOES NOT HAVE To GIVE JURISDILTION, TNIS IS
DIS CRETIONARY, AS SHOWN BT THE “PUALIC DOCUMENT" of THE MicAIGAn PRETRIAL
PROCERDINGS.

SEOND: THE INEOAMATION (N MICHIGAN dID NoT ALERT MR. FRENCH To THE
TUAISDICTIoNAL REQUIREMENTS IN GENRGIA. FURTHERMARE, TURISDICTIONAL
REQUIREMENTS VERT FRom STATE To STATE.

THIRD: TRE (OURT OF APPEALS IS iMPOSING A MANDATaRY PRESuMPTioN
VPN MR. FRENTH, WRICH 15 IMPERMSSIBLE

FOURTR, THE PROSECUTOR (S TRE ONLY ONE WHO KNOWS WHETHER HE -
OBTAINED TURISDICTION. AND HE IS REQUIRED To MAKE A PUBLIL REORD oF-7HAT
FORISDICTION. THERE IS N0 PUALIC RECorD oF SAID JURLSDICT 104 Fag MR FRENCH
To REFERZ T9,

FIFTA, THERE 1S No DOCUMENT id TRE ReCald DI SCUSQNG— WOADINATIAG
SUAISDICTION BETWERN THE STATE OF GEOAGIA AND THE MILITARY |

SIXTH: WITH A REASONABL INVESTIGATION MR. FAENCH €AvnaT EIND EVIDENCE
WHEN THE PROSECUTOR CONLEALS THE EVIDENCE AND MAKES NO RELOAD OF iT.

DDA FEDERAL COUATS HAVE ConSISTERTLY HELD THAT EVINENCE wiTHIN THE
PUAVIEW OF THE GOVERAMENT QFFICIALS; SECRETED OY THEM, WITHHELD BY THEm,
0R CONCEALED BT GOVERNMENT CaNDULT, 1S ECIDENCE THAT CoULb noT RAVE
BEEN DISCOVEARD THROUGH THE EXERCISE OF DUE DiLlGEnCeE - SEE E.G. DoBB
Ve ZANT, 504 0:5. 33T.Li193) (PER CURIAM) {TRANSTRIPT NoT DISCaVERED BASED
ON DEFENDANT'S RELIANCE on THE STATES ASSERTIONS TRAT IT HAD NoT.

TRANS CRIBED); SEE-0150: STRICKLER Yo GREENC, 527 u.5. 26% 282, 287 (1399)

CONDUGT BY STATE IMPEDiNG ACCESS To EXCULPATORY INFORMATION PROVIDED
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CAUSE FoR FILING A'SUCCESSIVE PETITION). THE COURT OF APFEALS RULING
MAKES MR- FRENCH RESPONSIBLE FoR THE PRISECUTORS DUTIES BY Law AND
REMOVES ALL RESPANSIBILITY FRoM 7HE PROSECUTIR To PERFORM HIS DUTIES
LAWFOLLY. MR. FRENCH HAS A LEGAL RIGHT 70 EXPECT THE PAoSELUTOR To
PERROLM H!S' DUTIES iN ACLOADANCE WITH THE Lav,

B.  MR. FRENCH'S SECOND PETITION MEETS THE REQUIREMENTS
OF 2% U.5.¢c. 52254 ‘

i MR, FRENCH 15 ENTITLED To AN EVIDENTIARY HEARING

IF TRIS CODRT TRANSFERS MR. FRENCH'S HABEAS PETITION To TRE
DISTRICT COGRT. MR. FAEMCH Would BRE ENTITLED TO AN EVIDENTIARY: HEARING
UNDER 28 U.5. G § 2254 (EM(2). SUBTECT To THE REQUIREMENTS of $ 2154, A
FEDERAL EVIDENTIARY HEARING 1S REQUIRED WHEAE NEWLY DISCOVERED EVIDENCE
WRILH LOULD NoT REASONARALY HAVE BERN PRESENTED T0 THE STATE COURT 1S ALLEGED,
THE FEDERAL COURT MUST .GRANT AN EUIDENTIARY HEARING . UNLESS THE ALLEGATI oA
OF NEWLY DISCOVERED EVIDEN CE IS IRRELEVANT. FRIVOLOUS 0R INCREDIALE, "
TOWNSEND Ve 540 372 0.5. 293 317. (1363) (0VERRULED ON OTHER GROUNDS)..

SECTIoN 2254 (e)(2) DoES NoT PRECLUDE AN EYDENTIARY NEARING (N THIS
CASE RECAUSE MR FAENCH EONSISTENTLY, BuT UNSUCCESSFULLY, SOUGHT AN
EVIDENTIARY HEARING TO PROVE RIS iNO CENCE IN STATE COUAT. BY THE- TREAMS. OF
1TS OPENING CLAUSE, 52254 ()(2) BARS A EVIDENTIARY HEARIN G oMLY T
PRISONERS WHO HAVE “FAILED To DEVELOP THE FACTUAL BASIS of A CLMM i STATE
COURT PRoCEEDINGS." IN RE WILLIAMS v. TAYLOR, THS CouRT HELD THAT A
PETITIONER WHO DI NOT RECEIVE A HEARING in STATE COURT MAY RECEIVE AN
EVIDENTIART HEARING in FEDERAL COURT “UNLESS THERE 15 LACK 0F DILI GENLE.
OR EOME GREATER FAULT, ATTRIBUTABLE To THE PRISONER QR THE PRISONER'S
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COUNSEL.™ 529 0.5. H20, 435 (20e0). THE COORT HELD THAT “LDIiLIGENCE WiLL
REQUIRE in THE USLAL CASE TRAT THE PRISONER , AT A minIMUm; SEEK AN
EVIDENTIART HEARIN G IN STATE COuRT (N THE MANNER PRESCRABED BT STATE
LAN" TO no AVRIL, Me. FRENCH ASSERTED HIS SURISDICTION AxD B&ADY
CLAIMS AND INNOCENCE;AND REQUESTED AN EVIENTIARY HEARING AT EverN

LEVEL OF THE STATE PROCEENINGS.

2, THE OEOARGIA SUPAEME CoURT'S MINIMAL FACTOAL
FINDINGS DESERVE NO DEFEREMCE UNDEA 52254

THE GEoRGIA SUPAEME COURTS REVIEW OF MA. FRENCHS i io 7w
EXTAADRDINARY MOTIAN KOA NEW TRIAL IS ENTITLED To M0 DEFERENLE UNDER
§225% siNCE THE STATE COURTS FAILED To COMDUGT AN EVIDENTIARY HEARING
AND TAE GEORGIA SUPREmE COURT MADE AN UNREASONABRLE DETERMINATION OF
THE FACTS IN LIGHT OF THE EVIRENCE MR- FRENCH HAD PRESENTED

UNDER AEDPA'S AMENDMENTYS To §225%, A EEDERAL LAURT MAY GRANT
MAREAS RELIEE 1F THE STATE COURT'S DECISION “WAS BASED 0n AN UAREASCNABLE
DETELMINATION of THE FACTS inN LIGHT 0K THE EVIDENCE PRESENTED iv THE STATE: COOKT
PROCEENING.S 28 U.S.C. 32254 (d)(D)s FACTUAL DETERMAWATIONS MADE BY STATE
COURTS ARE PRESUMED CORRECT UNLESS RERUTTED BY “CLLEAR AND CONYINLING
EVENCE." § 2254 [e)()). WHEN THE STATE COURT COMDUCTED AN ENIDENTIARY
HEARING: THIS COURT HAS MELD THAT THESE STANDARDS ARE “DEMANDING BOT NOT
INSATIABLEY AS “DEFERENCE DOES NOT BY DEFINITiION PREGLUDE RELIEE.”
MILLER-EL V. DRETKE, 545 0.5, 231y 240 (1005),

AEDPAYS PROVIS(08S DEFERRING TO STATE COURT FACTUAL DETERMINATIONS
ARE iNAPPLICABLE WRERE: AS HERE, THE PETITIONER DID NOT HAVE THE
QPPORTUNITY FoR A FuLL AnD EAIR HEARING W STATE CO0ATs THERE 15 WO STATE
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COORT ADTUNICATION ON TRE MERITS BY THE STATE HIGHEST CoURT, A FEDERAL
COURT SITTING [N & HABEAS (ORPUS PROCEENING SHOULD “LOoK THROUGH ™ A
SUmmaRY RULING To REVIEW THE LAST REASONEN DECISION BY A STATE COURT.

WILSON V. SELLERS, 584 U.S. —(2918)..
CONCLUSION
THIS COURT HAS THE PowWER AND AUTHORITY To MSCHARGE. MR.

FrRENCH UNDERSTANDS THE REQUEST IMPOSES SUCH A HEAVY PEMALW UPan

TUE PROSECUTION; HOWEVER, THE EGMG)@US NATURE OF THE commfunmu
VIOLATIONS NECESSITATES THE PENALTY. THE PENALTY FITS THE VIOLATUON
REASND 15 NOT A S0LUTION To A coum THAT HAS A0 JURISDICTION. 1E THE CASE
GOES BACK T THE TRIAL COURT = THE TRIAL COURT HAS NO FURISDICTion TO |
PROSECUTE. FOR THE FOREGOING REASOANS, THE PETITION FaR WR(T dF HABEAS,
CORPUA SHOULD BE CRANTED AND MR. FRENCH DISCHARGED.

RESPECTFULLY SUBMITTED,

&A—?Xmﬂ, :II'JLP_{'VIAAJ
EUGENE FREAICH

GDL 222803
RUTLEDGE STATE PRISON
TITS MANOR ROAD
CoLUmMBUS, GA 3367

THIS 6™ DAY oF DECEMBER, 2019



