


IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT GEETTR,

No. 17-20421

I . ' ] : A True Copy
nre LEXT ER K. KOSSIE,. Certified order issued Aug 15, 2017

Movant (j i . @é

Clerk, U.S. Court of peals Fifth Circuit

Metion for an order authorizing
the United States Distriet Court for the
Southern District of Texas, Houston to consider
a successive 28 U.S.C. § 2254 application

Before HIGGINBOTHAM, JONES, and COSTA, Circuit Judges.
PER CURIAM:

Lexter K. Kossie, Texas prisoner # 700661, moves for authorization to
file a successive 28 U.S.C. § 2254 application. In his motion, Kossie contends
that the district court erred in construing his Federal Rule of Civil Procedure
15(a) motion as an unauthorized successive. Alternatively, he contends that
his motion should have been construed as a proper Federal Rule of Civil
Procedure  80(b) motion because he has demonstrated “extraordinary
circumstances” warranting the reopening of his habeas proceedings.

Because Kossie’s § 2254 application had been denied by final judgment
almost nine years before he filed his Rule 15(a) motion to amend, the district |
court did not lhave jurisdiction to consider the motion. See Rosenzwelg v. Azurix
Corp., 332 F.3d 854, 864 (5th Cir. 2003); United States v. Early, 27 F.3d 140,
141-42 (5th Cir. 1994). In his motion, Kossie sought to raise a new claim of

ineffective assistance of counsel. Thus, the district court was correct in
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construing it as an unauthorized successive § 2954 application. See Gonzalez
v. Crosby, 545 U.S. 524, 532 (2005); 28 U.S.C. § 2244(b)(3)(A). This court may
authorize the filing of a successive § 2254 application only 1f the'applicant
. makes a prima fécie showing that his claim was not presented in a prior,
application and (1) his claim relies on a new rule of constltutlonal law, made
retroactive to cases on collateral review by the Supreme Court, that was

previously unavallable; or (2) his claim relies on a new factual predicate.

§ 2244(b)(2), ()(B)(C). .
Kossie’s ineffective assistance of counsel claim is based on alleged exrors

that occurred at the time of trial and could have been raised in his previous
§ 2254 application. See § 2244(b)(2)(B). To the extent that Kossie contends
that he should be allowed to file a successive § 2254 application in light of
Treuvino v. Thaler, 133 S. Ct. 1911 (2013), andMa,rthezvRyan 132 S. Ct. 1309
(2012), his argument is unavaulmg We have held that “Martinez does not.
provide a basis for authorization under § 2244(b)(2)(A), as the Court’s decision
was an ‘equitable ruling’ that did not establish ‘a new rule of constitﬁtional
law.” Adams v. Thaler, 679 F.3d 312, 323 n.6 (5th Cir. 2012) (quoting

Martinez, 132 S. Cf. at 1319); see also In re Sepulvado, 707 F.3d 550, 554 (5th

Cir. 2013) (recognizing that Martinez set forth an equitable ruling rather than

2 new rule of constitutional law). Because Trevino was merely an application

of Martinez's equitable rule, it likewise did not establish a new rule of

constitutional law. See Trevino, 133 S. Ct. at 1915-21.

" Accordingly, IT IS ORDERED that Kossie’s motion for authorization to
file a successive § 2254 application is DENIED. We have previously warned
Kossie that he would face' sanctions, including monetary sanctions and .denial
of access to the judi_cial system, if he continued to file ﬁ"iv_oious or repetitive ’

challenges to his aggravated robbery conviction. See In re Kossie, No. 08-20172
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(5th Cir. Apr. 29, 2008); In re Kossie, No. 15-80023 (5th Cir. Oct. 19, 2015); In
re Kosste, No. 15-90115 (5th Cir. March 16, 2016). We have also sanctioned.
‘Kossie $100 fdr failing to heed our Warning_s__. See In re Kossie, No. 14-20361
(5th Cir. July 23, 2014). Because Kossie continues to ignore our Warniﬁgs, IT
IS FURTHER ORDERED that a SANCTION IS IMPOSED. Kossie 1s
ORDERED to pay a monetary sanction in the amount of $_3_Q_O__, payable to the
clerk of this court. Kossi_e is BARRED from fﬂing in this coﬁrt. or in any courg |

subject to ﬁﬁ-is court’s jurisdiction any pleadings that challenge the |
aforementioned conviction and sentence until the sanction is paid in full,
unless he first obtains leave of the court in which he seeks to file such
challenge. Kossie is further CAUTIONED that any future frivolous or

repetitive filings in this court or any court subject to this court’s jurisdiction

will subject him to additional sanctions.
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THE STATE OF TEXAS §
§ AFFIDAVIT OF JOANN KOSSIE

COUNTY OF HARRIS §

BEFORE ME: the undersigned authority, on this day personally
_appeared JOANN KOSSIE. a person known to me to be over the age of
eighteen (18) and fully competent in all respects to make this Affidavit.
After being duly sworn, upon her oath, JOANN KOSSIE, deposed and said:

"My name is JOANN KOSSIE, I am the wife of LEXTER KENNON‘ROSSIE
the defendant in the above-referenced Cause No. and T am also personally

acquainted with the facts of Lexter's conviction whereas he was convicted
and sentenced to life 1n prison for an aggravated robbery whlch occurred
on November 13, 1993, in a Burger King restaurant located in Humble, Texas.

"Since Lexter's release from prison in 1986, he has been in and
out of several drug treatment facilities for abuse of alcchol and crack
cocaine. Whenever he was on crack and alcochol he was like a man insane.
Sometimes he would spend his entire pay check on crack. Then he would
stay up days and nights pawning. begging. borrowing, steallna’and selling
everything he could get hlS hands on to buy more crack.

"In my opinion, once Lexter was under the influence of crack the
craving for more crack made him lose all self-control and had he not been
under the influence of crack he would not have committed the offense in
which in was convicted for in Cause No.679887. I perscnally have witnessed
Lexter be a law abiding citizen when he was not on crack and at no time
did he do the insane things that he does while under the influence of

crack cocaine.
"Had T bheen consulted by defense attorney prior to Lexter's

sentencing trial, I would have been able to provide trial testimony in
.reqgards to Lexter's extensive crack cocaine and alcohol addiction 'in
which the jury could have possibly considered in mitigating punishment.
I would have also been able to provide trial testimony in regards to our
marriage and the three (3) children we had at that time of ages 10 month,
3 and 13 years old, how great a husband and father he was to me and our

children when he was not on crack., and I am willing to do so in the

future if needed.

“I declare under penaltv of cerjury under the laws of the State
of Texas that the foregoing is true and correct."
Further Affiant saith not.:

- SIGNED ON THIS 5‘H\day of B\NC(’\ZON -
| KOSSIE (Afflant)

SUBSCRIBED AND SWORN TO BEFORE ME BY
JOANN KOSSIE on this & ¥~day of Yarde 2015. x A

Notary PuHlig in and for

Harris Co , Texas

=

gwﬁg STACY LANCEY

) ** MY COMMISSION EXPIRES
3 K Apd 15,2019

C
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THE STATE OF TEXAS §
g AFFIDAVIT OF LUCINDA KOSSIE

COUNTY OF HARRIS  §

BEFORE ME, the undersigned authority, on this day personally

vabbeared LOCINDA ROSSIE, a person known to me to be over the age of (18)
eighteen and fully competent in all respect to make this Affidavit.
After being duly sworn, upon her oath,, LUCINDA KOSSIE, deposed and said:

"My name is DIXIJCINDA KOSSIE, I am the mother of LEXTER RKENNON
ROSSTE, the defendant in the ahove-referenced Cause No. I am also per-
sonally acquainted with the facts of Lexter's conviction whereas he was
convicted and sentenced to life in prison for an aggravated robbery which

occurred on November 13, 1993, in a Burger King restaurarit located in
Humble, Texas.

"Prior to Lexter robbing the Burger King he had admiited himself
into several drug abuse facilities, namelv: St.Joseph Hospital, Herman
Hospital. and West Oak Hospital, for his chronic abuse of alcochol and
crack cocaine. After an endless battle with his addiction his parole
officer had him admitted at the Texas House a treatment facility for
parolees. Lexter was stildl unable to overcome his dependency on alcohol
and crack cocaine: I did not personally see Lexter pawning, stealing or
selling things to get crack but as a mother I knew he was and -that one
day he would get into serious trouble ‘because of his dependency on crack.

"In my opinion once Lexter was under the influence of crack he
lost all self-control and had he not been under the influence of crack
on November 13, 1993, he would not have committed that rchbery offense.
Crack had away of making Lexter's behavior irrational and to the point

where I questioned his sanity.

"Had I been consulted by the defense attorney prior to Lexter's

sentencing trial, I woulé have been able to provide trial testlmony in
regards to lexter's extensive drug and alcchel abuse which the jury would
have considered for mitigating his punishment. T am stiil, willing to

do so in the future if needed.
"I declare under penalty of perjury that the Forngﬁlng is true

and correct to the hest of my knowledge. " v J
Further Affiant saith not ) um el 17 :
-~ - -SIGNED ON- the [#™day of-:3_,2015. : /{{ &MQ AEdises

IUCINDA KOSSIE (Affiant)

SUBSCRTBED AND SWORN TQ REFORE ME BY
LUCINDA EOSSIE on this ffday of MayeL, 2015.

X/ y/,dc 7 /-"/[ﬁ?/

Notary le&/{h in and for
Harris Cowty, Texas

wi ¢

LATAUNYA DAVIS
My Commission Expires

February 8, 2019







I. AFFIDAVIT OF HARRY J. BONNELL, M.D.

I, Harry J. Bonnell, M.D., having been asked by Lexter Kossie, TDCJ#700661, declare as
follows: -
_ I. I am a medical doc;,tor, currently employed as a Forensic Pathologist
licensed to practice Medicine in the Stéte of California. ‘A true and correct copy of rﬁy
curriculum vitae is attached as Exhibit A. | '
2. I attended Georgetbwn University Medical School in Washington, D.C.,
and graduated from that program in 1979. I have taught at the Universify of Washington,
Madigan Army Medical Center, King County Corrections Center, Uniformed Services '
University of Health Sciences, Uni_vérsity of Cincinnati College of Medicine, and the

School of Medicine of the University of California, San Diego.
3 From 1991-2001, I was the Chief Deputy Medical Examiner for the Office

J.
of the Medical Examiner in San Diego, California. [ have also been Chief Deputy

Coroner and Director of Forensic Pathology of Hamilton County, Ohio, Staff Pathologist

in the Forensic Sciences Department at the Armed Forces Institute of Pathology, and
Assistant Medical Examiner of King County, Washington.

4. I have personally performed over 7000 autopsies.and provided sworn
testimony more than 585 times in the Superior Courts of twenty states, six Federal Court
jurisdictions and eight military co-urts..‘

5. In preparing this affidavit, I extenslvely reviewed the literature on cocaine

Cocame is a central nervous stimulant that may

as Weﬂ as my personal observatlons

cause restlessness, euphoria, dizziness, dyskjnesia, tremor, dysphoria and insomnia.
Chronic usage may lead to personality changes, irritability, hyperactivity and psychosis.

This can result in the craving for cocaine to take control of rational thinking and make the

person more capable of committing crimes and other illegal berhaviors.
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6. Had I been consulted by defense prior to triaI; I would have been
available to consult and provide trial testimony as required, and am willing to do so in the .
future if needed. I am not being reimbursed in any manner for rendering tiﬁs opinion.

I declare under penalty of perjury under the laws of the State of California that

the foregoing is true and correct.

A
‘Executed this ﬁ?, day of December 2014 in San D1ego California.
7/

ﬁﬂ%\// # /1

HARKY J. BONNELL, M.D.

State of Cali f ia

County of K,QZ,

Subscribed and sworn to (pr affi :: L L

before me on this L ¢ P, 000 tedetbduledbhalbeded "‘""‘é

¢ - . . i = JULIO SIMOES

LA () e — o comm. #1960158 m
. g , - 7, @

proved fo e on Ui & 7 | " Notary Public-Caliomiza  ~=

to be the s\ SAN DIEGG courm'

Sighatury - g ' ‘ (Notary seed)



