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FILED
United States Court of Appeals
PUBLISH Tenth Circuit
UNITED STATES COURT OF APPEALS August 30, 2019
FOR THE TENTH CIRCUIT Elisabeth A. Shumaker
Clerk of Court

UNITED STATES OF AMERICA,
Plaintiff - Appellant,
V. No. 18-4039

TOMMY GURULE,

Defendant - Appellee.

ORDER

Before TYMKOVICH, Chief Judge, BACHARACH, and McHUGH, Circuit Judges.

This matter is before the court on the Appellee’s Petition for Rehearing En Banc
(“Petition”). As an initial matter, we sua sponte grant panel rehearing for the limited
purpose of amending our July 11, 2019 opinion at page 8. The original version of the
opinion is withdrawn and shall be replaced by the attached revised opinion. Because the
revised opinion contains only non-substantive changes that do not affect the outcome of
this appeal, it shall be filed nunc pro tunc to the date the original opinion was filed.
Appellee may not file a second or successive rehearing petition. See 10th Cir. R. 40.3.

The Petition and the attached revised opinion were transmitted to all judges of the

court who are in regular active service. As no member of the panel and no judge in
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regular active service requested that the court be polled, the request for en banc review is
denied. See Fed. R. App. P. 35(%).
Appellee’s Motion for Leave to File a Reply to the Government’s Response to

Appellee’s Petition for Rehearing En Banc is denied.

Entered for the Court,

ELISABETH A. SHUMAKER, Clerk

é@w

by: Chris Wolpert
Chief Deputy Clerk
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Elisabeth A. Shumaker
UNITED STATES COURT OF APPEALS (lerk of Court

TENTH CIRCUIT

UNITED STATES OF AMERICA,
Plaintiff - Appellant,
v. No. 18-4039

TOMMY GURULE,

Defendant - Appellee.

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
(D.C. NO. 2:17-CR-00485-DS-1)

Ryan D. Tenney, Assistant United States Attorney (John W. Huber, United States
Attorney, with him on the briefs), Office of the United States Attorney, Salt Lake
City, Utah, for Appellant.

Daphne Oberg, Assistant Federal Public Defendant (Kathryn N. Nester, Federal
Public Defender, and Bretta Pirie, Assistant Federal Public Defender, with her on
the brief), Office of the Federal Public Defender, Salt Lake City, Utah, for
Appellee.

Before TYMKOVICH, Chief Judge, BACHARACH, and McHUGH, Circuit
Judges.

TYMKOVICH, Chief Judge.
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Tommy Gurule was frisked during a routine traffic stop of a car in which
he was a passenger. When officers discovered a pistol, he was arrested and
charged under 18 U.S.C. § 922(g) as a felon in possession of a firearm. Gurule
moved to suppress both the pistol and his subsequent confession as the products
of an illegal search.

The district court granted this motion, concluding Gurule had been
unlawfully detained during the traffic stop and the officers lacked the necessary
reasonable suspicion to frisk him.

We reverse. We conclude the officers did not violate the Fourth
Amendment when they (1) reasonably detained Gurule and the other occupants of
the car prior to the search; and (2) frisked Gurule after they observed a gun in his
pocket and had otherwise developed the reasonable suspicion he might be armed
and dangerous.

I. Background

On the night of June 29, 2017, an officer from the West Valley City street
crimes unit observed a sedan commit several traffic infractions. The officer
initiated a traffic stop, and the car pulled into the parking lot of a nearby gas
station. The parking lot was poorly lit, with a fence to the vehicles’ right, the

station to their left, and a darkened field beyond.
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The sedan contained three occupants—two in front and one in back. None
possessed a valid driver’s license, and the driver had accumulated multiple
misdemeanor warrants, which she volunteered to the officer upon first contact.
As the officer conducted a records check, one of his colleagues arrived to provide
backup. Upon his arrival, the second officer made idle conversation with the
occupants of the vehicle and focused primarily on securing the scene. The sedan
was outfitted with tinted windows and also contained a great deal of property,
since the driver apparently was living out of her car.

After completing a records check, the driver was informed that a licensed
driver was required to operate the vehicle lawfully. The officer also told the
driver he would not arrest her if she revealed the presence of any contraband in
the sedan. In response, she volunteered that the officers could search her vehicle
to verify her claim that it contained nothing illegal. The officer confirmed her
consent to the search and asked that she contact a licensed driver.

The officers then asked the vehicle’s passengers to exit. Upon leaving the
car, the front-seat passenger consented to a protective frisk. The officers then
asked the back-seat passenger—Tommy Gurule—if they could also perform a
protective frisk. Gurule twice told the officers that he would not consent to a

search, and was directed to sit at a nearby curb.

A-5



Appellate Case: 18-4039 Document: 010110221226 Date Filed: 08/30/2019 Page: 6

Gurule had initially engaged officers in a friendly manner—even
volunteering that a bottle of alcohol in the sedan was his, so as not to incriminate
the driver. As one officer asked repeatedly whether Gurule possessed any
weapons, both officers began expressing concern that he was responding
deceptively. Gurule disputed that he was acting uncooperatively and stated that
he had no weapon. Unsatisfied with this response, one of the officers ordered
Gurule to stand.

As Gurule began to stand, the other officer noted a visible bulge in
Gurule’s right-front pocket. That officer took hold of Gurule’s right arm as a
protective action. He then observed a gun in Gurule’s right-front pocket. Both
officers handcuffed Gurule before confiscating a pistol. Gurule’s equivocal
response to questioning about his criminal history prompted further investigation,
which revealed a prior felony conviction. He was arrested and—in a post-arrest
interview—confessed to knowingly possessing the pistol.

Gurule subsequently filed a motion to suppress both the firearm and his
post-arrest statements, arguing they were fruits of an unlawful detention and
search. After an evidentiary hearing at which both officers testified, the district
court concluded Gurule should have been free to leave the scene on foot before

the protective search. The district court also found that—even had Gurule’s
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detention been lawful—the officers had not developed the requisite reasonable

suspicion to frisk him.
II. Analysis

The government contends that (1) the officers were permitted to detain
Gurule until completion of the traffic stop; and (2) the protective search was
lawful since—during the detention—officers developed reasonable suspicion that
Gurule was armed and dangerous. We agree.

We accept the district court’s factual findings “unless they are clearly
erroneous.” United States v. Burleson, 657 F.3d 1040, 1044 (10th Cir. 2011)
(quoting United States v. Caro, 248 F.3d 1240, 1243 (10th Cir. 2001)).! But we
review de novo the district court’s legal conclusions, including “the ultimate
determination of reasonableness under the Fourth Amendment.” Id. (same).

A. The Traffic-Stop Detention

Traffic stops are seizures subject to the Fourth Amendment’s requirement
for reasonableness. See, e.g., Rodriguez v. United States, 135 S. Ct. 1609, 1614
(2015). It is well-established that the “touchstone” of this inquiry “is always the
reasonableness in all the circumstances of the particular governmental invasion of

a citizen’s personal security.” Pennsylvania v. Mimms, 434 U.S. 106, 108—09

' Video and audio body-camera footage from both officers was also
included in the record. R. 136, 137.

-5-
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(1977) (citing Terry v. Ohio, 392 U.S. 1, 19 (1968)) (internal quotation marks
omitted). “Reasonableness” in this context will hinge “on a balance between the
public interest and the individual’s right to personal security free from arbitrary
interference by law officers.” Id. at 109. (quoting United States v. Brignoni-
Ponce, 422 U.S. 873, 878 (1975)).

In Mimms, the Supreme Court recognized “the safety of the officer” as a
“legitimate and weighty” interest in support of detention during a traffic stop. /Id.
at 110. “Against this important interest,” courts must weigh “the intrusion into
the driver’s personal liberty . . . by the order to get out of the car.” Id. at 111.
Ultimately, the Court concluded this intrusion was “at most a mere inconvenience
[that] cannot prevail when balanced against legitimate concerns for the officer’s
safety.” Id.

The Supreme Court has employed a similar logic in permitting police
officers to order passengers from stopped cars. In Maryland v. Wilson, the
Court—while acknowledging the personal-liberty interests of “passengers [are] in
one sense stronger than that for the driver”—also recognized that the “danger to
an officer from a traffic stop is likely to be greater when there are passengers in
addition to the driver in the stopped car.” 519 U.S. 408, 413-14, 14-15 (1997).
For this reason, the Court concluded that “[t]he risk of harm to both the police

and the [vehicle’s] occupants is minimized if the officers routinely exercise
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unquestioned command of the situation.” Id. at 414. (quoting Michigan v.
Summers, 452 U.S. 692, 702-03 (1981)).

For much the same reason, the Supreme Court has observed it is
“reasonable for passengers to expect that a police officer at the scene of a crime,
arrest, or investigation will not let people move around in ways that could
jeopardize his safety.” Brendlin v. California, 551 U.S. 249, 258 (2007). Indeed,
the Court explained that no “sensible person” would “expect a police officer to
allow people to come and go freely from the physical focal point of an
investigation.” Id. at 257.

Moreover, the Court has further acknowledged that passengers may be
detained for the duration of an otherwise-valid traffic stop: “The temporary
seizure of driver and passengers ordinarily continues, and remains reasonable, for
the duration of the stop. Normally, the stop ends when the police have no further
need to control the scene. . ..” Arizona v. Johnson, 555 U.S. 323, 333 (2009)
(citing Brendlin, 551 U.S. at 258).

Employing much the same calculus in balancing these interests, our court
has likewise held police officers may lawfully order passengers to remain in a
stopped vehicle, United States v. Holt, 264 F.3d 1215, 1223 (10th Cir. 2001) (en
banc), or to exit the vehicle, depending upon the circumstances. United States v.

Dennison, 410 F.3d 1203, 1210-11 (10th Cir. 2005) (“[ A]n officer making a
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traffic stop may order both the driver and passengers to exit the vehicle pending
completion of the stop because the additional intrusion on the passenger is
minimal.” (citations and quotation marks omitted)).

Given the circumstances the officers confronted in this case, these
principles point towards an inescapable conclusion. Because the officers here
needed to control the scene for the duration of the consent search, the additional
intrusion to Mr. Gurule’s personal liberty created by the investigatory detention
does not outweigh the longstanding governmental interest in officer safety.

See Johnson, 555 U.S. at 333.2

Gurule argued before the district court the officers unreasonably extended
his detention by requiring that he remain at the scene of the traffic stop beyond
the point at which it was clear he had no warrants and was not dangerous. But, as
we have discussed, our precedent establishes that a passenger may be detained for
the duration of an otherwise-lawful traffic stop.

For the first time on appeal—relying upon Rodriguez v. United States, 135
S. Ct. 1609 (2015)—Gurule argues the officers also unconstitutionally extended

the traffic stop as against the vehicle’s driver. In Rodriguez the Supreme Court

* In his answer brief, Gurule argues for the first time that the search of the
vehicle was coerced. Aple. Br. 23-27. We decline to consider the merits of this
claim, as Gurule presented as undisputed fact before the district court in his
Memorandum in Support of Motion to Suppress that “the driver consented to a
search of the vehicle.” See R. 10.

-8-
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observed that “the tolerable duration of police inquiries in the traffic-stop context
is determined by the seizure’s ‘mission’—to address the traffic violation that
warranted the stop, and attend to related safety concerns.” Id. at 1614 (citations
omitted). Gurule contends the lead officer extended the permissible duration of
the stop by questioning the driver about the contents of her car.

Although not preserved below, if we did reach the merits, this argument
likewise cannot support Gurule’s theory that he was unlawfully detained as a
derivative consequence of the driver’s detention. None of the vehicle’s occupants
possessed a valid driver’s license, and the efforts on the part of law enforcement
to help locate a licensed driver cannot be characterized as unconstitutionally
extending this traffic stop.

In a similar case, United States v. Vargas, 848 F.3d 971, 974 (11th Cir.
2017), an officer learned during the course of a valid traffic stop “that [the driver]
did not have a driver’s license, so [he] could not legally operate the vehicle. In
an attempt to find someone who could, [the officer] asked [the passenger] if he
had a driver’s license.” Id. at 974. The passenger, like Gurule here, did not have
one either.

In Vargas, the officer “went even further in his attempt to end the detention
and . . . asked [both driver and passenger] if they knew someone with a license

they could call to drive the vehicle away.” Id. In finding no fault with the
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encounter, the court held: “All of [law enforcement’s] actions were taken in the
lawful discharge of [its] duties, which included enforcement of the law requiring
that any person driving a vehicle be licensed to do so.” Id. (emphasis added).

Most importantly, that exercise was, “in the words of the Rodriguez
opinion, ‘fairly characterized as part of [law enforcement’s] traffic mission.”” Id.
(emphasis added). It was “after [law enforcement] discovered that neither man
had a driver’s license, and while the continued detention was still lawful, that [the
officer] asked [the driver] for permission to search the vehicle.” Id. As the court
observed, efforts aimed at preventing unlicensed drivers “from driving off
without a license is lawful enforcement of the law, not unlawful detention.” Id.
“What prolonged the stop was not [law enforcement’s] desire to search the
vehicle but the fact that [the] occupants of it could not lawfully drive it away.”
Id. at 974-75.

The same logic would apply here. Accordingly, we conclude the district
court erred in finding the officers unlawfully detained Gurule prior to the pat-
down search.

B. The Pat-Down Search

During a valid investigatory detention, officers may conduct a limited
protective search (commonly called a pat-down search or frisk) if they develop an

articulable and reasonable suspicion that the subject is armed and dangerous.

-10-
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United States v. Hammond, 890 F.3d 901, 905 (10th Cir. 2018). Within the
context of a traffic stop, this is true not only for the driver but also for any
passengers. Johnson, 555 U.S. at 332.

Because a frisk is a search for the purposes of the Fourth Amendment, it is
subject to the reasonableness requirement the Supreme Court outlined in Terry.
United States v. Garcia, 751 F.3d 1139, 1142 (10th Cir. 2014). The primary
justification for a frisk, of course, is officer safety. Id. (citing Terry, 392 U.S. at
27). We accordingly recognize the officer-safety rationale can overcome even
“limited specific information leading [law enforcement] to believe that an
individual was armed or dangerous.” /Id. (quoting United States v. McRae, 81
F.3d 1528, 1536 (10th Cir. 1996)).

At any rate, reasonable suspicion “is not, and is not meant to be, an onerous
standard.” United States v. Pettit, 785 F.3d 1374, 1379 (10th Cir. 2015) (quoting
United States v. Kitchell, 653 F.3d 1206, 1219 (10th Cir. 2011)). It requires
“considerably less” than a preponderance of the evidence and “obviously less”
than probable cause. Id. (quoting United States v. Esquivel-Rios, 725 F.3d 1231,
1236 (10th Cir. 2013)). So long as officers develop “a particularized and
objective basis for suspecting an individual may be involved in criminal activity,
[they] may initiate an investigatory detention even if it is more likely than not that

the individual is not involved in any illegality.” Id. at 1379-80. (citing United

-11-

A-13



Appellate Case: 18-4039 Document: 010110221226 Date Filed: 08/30/2019 Page: 14

States v. Johnson, 364 F.3d 1185, 1194 (10th Cir. 2004)) (emphasis added).

When assessing reasonable suspicion, we “defer to all reasonable
inferences made by law enforcement officers in light of their knowledge and
professional experience distinguishing between innocent and suspicious actions.”
Id. at 1379. (citing United States v. Winder, 557 F.3d 1129, 1133 (10th Cir.
2009)). We evaluate each factor alleged to support an inference of reasonable
suspicion separately and in the aggregate. Id. at 1380. (citing United States v.
Salzano, 158 F.3d 1107, 1111 (10th Cir. 1998)). Although individual
factors—when analyzed separately—might admit of innocent explanation, we may
nonetheless hold they create reasonable suspicion in the aggregate. See id.

1. Timing of the Frisk

The parties contest the precise moment at which the search commenced.
Gurule contends the search began when he was ordered to his feet and one officer
grabbed hold of his right arm. The government, by contrast, argues the search did
not commence until the officer physically manipulated Gurule’s right-front
pocket—at which point one officer had already observed not only the bulge but
also the gun itself.

The government has the stronger argument. The frisk did not begin until
after Gurule was already on his feet and officers had seen the gun. We evaluate

the circumstance under an objective standard, and even if the officers intended to

-12-
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frisk Gurule after he was on his feet, that does not matter for our analysis. See
United States v. Tinnie, 629 F.3d 749, 753 (7th Cir. 2011) (observing “it is
irrelevant that” the officer “decided to frisk” the defendant “before directing him
to exit the car”). Thus, by the time the search had therefore begun, at least one
officer had seen the gun, such that both officers were justified in securing it for
the duration of the vehicle search. Garcia, 751 F.3d at 1141.

But even had we accepted Gurule’s argument that the frisk began when he
was ordered to his feet, the totality of the circumstances created more than the
requisite reasonable suspicion for officers to conduct the protective frisk.

2. Reasonableness of the Frisk

Several factors support a finding of reasonableness. As previously noted,
the officers did not frisk Gurule until after they had noticed an unusual bulge in
Gurule’s right-front pocket. As the Supreme Court observed in Mimms, a visible
and suspicious “bulge” in driver’s pocket may alone “permit[] the officer to
conclude that [the suspect] was armed and thus posed a serious and present
danger to the safety of the officer.” 434 U.S. at 112.

Gurule contends the district court made no factual finding that either
officer noticed the bulge. But this claim ignores both uncontested testimony
about what officers observed, as well as footage from both body cameras

indicating a plainly-visible bulge. E.g., R. 116-18. Moreover, the very fact that

13-
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the officers asked repeatedly whether Gurule was carrying a weapon suggests
contemporaneous concern that he was deceitful.’

The government also emphasizes the vulnerability that attends the act of
turning one’s back on multiple subjects while searching an unfamiliar vehicle.
The very fact of a search creates a need to detain individuals safely. See, e.g.,
United States v. Manjarrez, 348 F.3d 881, 886—87 (10th Cir. 2003) (“The purpose
of the limited pat-down search is not to discover evidence of a crime, but to allow
the officer to pursue his investigation without fear of violence.”) (citations and
quotation marks omitted). Nor does the presence of an additional officer
necessarily vitiate this concern. See United States v. Fager, 811 F.3d 381, 389
(10th Cir. 2016) (“[I]f [the defendant] harbored a desire to use his weapon against
the officers, he may very well have used it regardless of whether the backup
officer was keeping an eye on him. . . .”).

This danger is only heightened when at least one of the subjects has

accumulated multiple arrest warrants. Officers are “entitled to infer a common

3 The district court also relied on an unpublished case, United States v.
House, 463 F. App’x 783 (10th Cir. 1999), for the proposition that even actual
knowledge that a suspect was armed would not create reasonable suspicion that he
might be “armed and dangerous.” See R. 69. (emphases added). But we have
explicitly rejected the notion that officers must assess “armed” and “dangerous”
in disjunctive fashion: “[A]n officer’s suspicion that an individual is dangerous
can affect that officer’s suspicion that an individual is armed, and vice versa.”
Garcia, 751 F.3d at 1143 n.7.

-14-
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purpose or enterprise” between drivers and passengers when one, as here, knows
of the other’s “arrest warrants and would want to conceal evidence of any
wrongdoing.” See id. (quoting Dennison, 410 F.3d at 1213).*

In this instance, the driver volunteered she was the subject of at least one
outstanding warrant for theft. And the district court found—based on the
testimony of one officer—that the vehicle’s backseat contained a great deal of
property. R. 63. The combination of these circumstances could reasonably lead
officers to conclude they should exercise special caution in conducting the search,
given the possibility that criminal activity was once again afoot.

The time and the place of the traffic stop lastly contribute to the
reasonableness of the pat-down search. In Johnson, we observed that “the nature
of the area in which a detention takes place is a relevant consideration in the
[reasonable-suspicion] analysis.” 364 F.3d at 1193. The stop transpired at night,
(10:30 PM), and the government emphasizes both the darkness of the gas-station

parking lot, as well as the proximity of a darkened field just beyond where the

* We have observed that—*“[i]n conjunction with other factors[—]criminal
history contributes powerfully to the reasonable suspicion calculus.” E.g., United
States v. Simpson, 609 F.3d 1140, 1147 (10th Cir. 2010) (quoting United States v.
White, 584 F.3d 935, 951 (10th Cir. 2009)). But this commonsense principle is
not without limits and must operate—as here—in conjunction with other factors:
“To be sure, this [c]ourt has held that a prior criminal history is by itself
insufficient to create reasonable suspicion.” United States v. Santos, 403 F.3d
1120, 1132 (10th Cir. 2005) (citing United States v. Sandoval, 29 F.3d 537, 542
(10th Cir. 1994)).

-15-

A-17



Appellate Case: 18-4039 Document: 010110221226 Date Filed: 08/30/2019 Page: 18

vehicles had stopped. In addition, one officer observed that the general area
“regularly sees a high volume of drug activity as well as property crimes|,]
including stolen vehicles.” R. 108-09.

Even had one officer not seen the gun in Gurule’s right-front pocket, we
conclude these circumstances—when taken together—would create the requisite
reasonable suspicion to justify the frisk.

III. Conclusion

For the reasons set forth above, we REVERSE the district court’s decision

granting Gurule’s motion to suppress.

-16-
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United States v. Gurule, No. 18-4039, Bacharach, J., concurring.

The majority opinion properly recognizes that Mr. Gurule forfeited
his Rodriguez argument. Majority Op. at 884. Nonetheless, the majority
states how 1t would decide this issue if it had been preserved. Id. at 884—
85. Given Mr. Gurule’s forfeiture, I would decline to say how we would
decide the merits of the Rodriguez argument. I otherwise agree with the

majority opinion.
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THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

* k* * * k* * * *x k% Kk * * *x * * * * *x * * Kk * *x *x * * * *x *x * * * %

)
UNITED STATES OF AMERICA, )
)
) Case No. 2:17 CR 485 DS
Plaintiff,
VS. ) MEMORANDUM DECISION
TOMMY GURULE )
)
Defendant. )

* * X X X KX Xk X * * Kk * * X * Kk *k * *x * Kk Kk * *x * *k x X * * * %

This matter is before the court on defendant Tommy Gurule’s motion to suppress.
Defendant Tommy Gurule (hereinafter “Mr. Gurule”) has moved to suppress all evidence
obtained as a result of the detention and search of his person during a traffic stop on 29 June
2017. Mr. Gurule asserts that all evidence obtained and all statements made to law enforcement
officers after the search are poisonous fruits of a detention and search made in violation of his
rights under the Fourth Amendment of the United States Constitution and must therefore be
suppressed. The court bases its decision on parties’ arguments from an evidentiary hearing held

11 December 2017 and subsequent briefings.*

! The record also contains footage from the body cameras of both investigating officers. See
Exhibitl/A.
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STATEMENT OF FACTS

The court finds the following facts. Mr. Gurule was the backseat passenger of a car
stopped for a traffic violation by West Valley City Detective Jeffrey Smith (hereinafter
“Detective Smith”) when the driver of the car engaged in improper lane changes and failure to
use a turn signal. ECF No.19 at 2. As Detective Smith turned on his lights, the vehicle pulled into
a gas station. Id. Detective Smith pulled up behind the stopped vehicle, approached the passenger
side window, and requested identification from all three occupants of the vehicle. Id. at 2-3.
Upon returning to his vehicle to check the record of each occupant, Detective Smith called for
back-up. Id. at 3. Detective Benjamin Watson (hereinafter “Detective Watson”) soon arrived on
the scene. Id. Upon looking into the vehicle, Detective Watson could see a considerable amount
of property piled almost to the ceiling next to the back seat passenger. Id. The property caught
his attention because it would be hard to see any weapons hidden near the passenger. Id. at 3-4.
However, Detective Watson acknowledged that Mr. Gurule made no furtive movements while in
the car. ECF No. 16 at 53:15-16. Detective Smith also acknowledged that none of Mr. Gurule’s

actions while in the car made him think Mr. Gurule was dangerous in any way. Id. at 25:16-18.

The record check revealed that none of the occupants of the vehicle had a valid driver’s
license and that the driver of the vehicle had some misdemeanor warrants for her arrest. ECF
No. 16 at 11:8-15, 12:5-8. Detective Smith asked the driver to exit the vehicle, which she did. Id.
at 12:10-12. After a brief conversation in which Detective Smith asked her, among other things,
whether there was anything illegal in the car, the driver consented to a search of the vehicle. Id.
at 12:14-16. Because the officers planned to search the vehicle, Detective Smith asked Mr.
Gurule to exit the vehicle and Detective Watson simultaneously asked the front passenger to exit
the vehicle. Id. at 12:23-25, 13:1. Detective Watson conducted a consensual pat down of the

2
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front seat passenger while Detective Smith was engaging Mr. Gurule in conversation. Id. at

41:7-9.

As Mr. Gurule exited the vehicle, Detective Smith asked whether he had anything illegal
on him. ECF No. 16 at 13:21-22. Mr. Gurule said he did not. Id. Detective Smith asked whether
he could search Mr. Gurule for weapons; Mr. Gurule responded that he did not want to be
searched. Id. at 13:22-25. Detective Smith then told Mr. Gurule to sit on the curb near the
vehicle, Id. at 14:1, which Mr. Gurule did, with his arms “completely slouched forward on his
knees.” Id. at 42:14-15. Detective Watson testified that the way Mr. Gurule leaned forward
while sitting on the curb gave him concern that he might be preparing to flee or fight, but
acknowledged that Mr. Gurule did not reach for anything or attempt to flee. Id. at 54:22-25,

55:1-11.

Detective Smith asked Mr. Gurule whether he had any weapons on him. ECF No. 16 at
15:2. Mr. Gurule looked away and said, “no.” Id. at 15:8-10. Detective Smith then asked
specifically whether Mr. Gurule had a gun on him. Id. at 15:20-21. Mr. Gurule, broke eye contact
with the detective, looked away when he said “no,” and then looked back at the detective. Id. at
15:19-23. Detective Smith told Mr. Gurule he felt like Mr. Gurule was “giving [him] dodging
answers” and asked him to stand up. Id. at 16:11-12. Though Detective Smith expressed concern
that Mr. Gurule answered his questions in an evasive manner, he acknowledged that Mr. Gurule
did not show any signs of dangerousness in the car, did not make any furtive movements or
gestures, nor indicate any signs of dangerousness after leaving the car. Id. at 25:11-18, 26:17-25,

27:1-2.
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Detective Watson testified that while Mr. Gurule was sitting on the curb, Detective
Watson saw “a large bulge on his right pocket of his jeans. It appeared that there was some sort
of large item in his pocket.” ECF No. 16 at 43:9-21. With Detective Smith standing on one side
of him and Detective Watson on the other, Mr. Gurule was asked to stand up. Id. at 44:12-16. As
Mr. Gurule began to stand, Detective Smith held Mr. Gurule’s left wrist and back of his arm to
support him. Id. at 16:13-21. Detective Watson testified that as Mr. Gurule was standing, he
noticed Mr. Gurule brought his right hand near the pocket where Detective Watson had seen the
bulge, so the detective grasped Mr. Gurule’s forearm to make sure Mr. Gurule did not reach for
whatever was in the pocket. Id. at 44:16-20. Detective Watson testified that “as soon as [he]
grasped his arm or put [his] hand around his forearm area [he] saw a handle or a grip to a small
handgun in that pocket where that bulge was.” 1d. at 45: 5-7. Detective Smith testified that
“when [Mr. Gurule] stood up [he] saw a silver colored object in [Mr. Gurule’s] pocket,” and he
heard Detective Watson say he saw a gun in Mr. Gurule’s right front pocket, after which he
“held onto [Mr. Gurule’s] arm a little bit more firmly,” handcuffed him and retrieved the gun
from his pocket. Id. at 16:25-17:2-13. When asked how much time passed between the time he
asked Mr. Gurule to exit the vehicle and when he located the gun on Mr. Gurule, Detective

Smith responded, “I don’t know. 15, 20 seconds, 30 seconds. | am not sure”. Id. at 17:17-18.

Mr. Gurule was interviewed a short time later in Detective’ Smith’s patrol car, where he
was given Miranda warnings and agreed to speak with Detective Smith about the incident. ECF
No. 16 at 18:20-25, 19:1-3. Mr. Gurule acknowledged that he was in possession of the gun and

had had it for years. ECF No. 18 at 4. He also explained where he obtained it. Id.
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DISCUSSION

Mr. Gurule has brought a motion to suppress the evidence obtained from the illegal
detention and search of his person. The government’s burden in responding to a motion to
suppress is to establish, by a preponderance of the evidence, the legality of the seizure and
search. United States v. Burciaga, 687 F.3d 1229, 1230 (10th Cir. 2012). The government thus
need only show that there is a 51% likelihood that the Fourth Amendment was not violated.
United States v. Banks, 93 F. Supp. 3d 1237, 1251 (D. Kan. 2015). The court finds that this

burden was not met, and Defendant’s motion to suppress is granted.

Reasonableness of Detention

A traffic stop is a form of seizure under the Fourth Amendment. However, the Supreme
Court has also held that an officer making such a traffic stop may order passengers to get out of
the car pending completion of the stop, even without any belief that the passenger(s) have
committed a crime. Maryland v. Wilson, 519 U.S. 408, 415 (1997). But in order for an
investigative detention to be reasonable, an officer’s actions must be justifiable at the beginning
and then remain “reasonably related in scope to the circumstances which justified the
interference in the first place.” United States v. Botero-Ospina, 71 F.3d 783, 786 (10th Cir.
1995), citing Terry v. Ohio, 392 U.S.1, 20 (1968). The court finds that, although the initial stop
based on traffic violations was reasonable, the further seizure of Mr. Gurule and subsequent

search of his person were not.

The Supreme Court stated in Rodriguez v. United States that once “the tasks are
completed as it relates to a traffic stop, the defendant is free to go.” ECF 18 at 6; see also 135 S.

Ct. 1609 (S.Ct. 2015). After having collected his license and verified that Mr. Gurule was not
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wanted (the necessary tasks related to the original stop, at least in regards to Mr. Gurule), he
should have been free to leave. However, the police asked for permission to conduct a search of
his person and, when he expressed his wish not to be patted down, ordered him to sit on the curb.

ECF No. 16 at 13-14.

Officers unarguably have the right to protect themselves and to secure the area where
they are working. See Terry, 392 U.S. at 23; see also United States v. McHugh, 639 F.3d 1259,
1261 (10™ Cir. 2011) (O’Brien, J. concurring). In this situation, however, the officers were in a
large parking lot clearly open to the public and there were other options available for the officers
to protect themselves (i.e. the passengers could have been told to leave or stand farther away,
etc.). See ECF No.19 at 2. Instead, their identifying documents were not returned to them and
they were instructed to sit on the curb adjacent to the car. See Exhibit 1/A at 9:47-9:52; see also
ECF No. 16 at 14. At this point, the officers also continued to ask questions of Mr. Gurule and
then had him stand, grabbed his arms, and performed a nonconsensual pat down — all of which
served to make it clear to Mr. Gurule that he was not in fact free to leave. Id. at 14-16. And if a
reasonable person does not feel “free to leave,” then they have been “seized” by the police.

Michigan v. Chesternut, 486 U.S. 567, 573 (1988).

Such an additional seizure following the original stop would only be constitutional if the
officers in question had an objective and reasonable suspicion of criminal activity. Florida. v.
Royer, 460 U.S. 491, 498 (1983) (plurality); United States v. Fox, 600 F.3d 1253, 1257 (10" Cri.
2010); see also United States v. Alarcon-Gonzalez, 73 F.3d 289, 293 (10th Cir. 1996). This is
ascertained in light of the “totality of the circumstances.” United States v. Wood, 106 F.3d 942,

946 (10th Cir. 1997). Nor can the “combination of wholly innocent factors...combine into a
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suspicious conglomeration unless there are concrete reasons for such an interpretation.” 1d. at

948.

In the course of the stop and the ensuing interaction, Mr. Gurule engaged in polite
conversation with the officers, followed their orders, and (despite stating that he did mind a pat
down) responded to all of their questions. ECF No. 16 at 13-16. To put his actions in context, the
Supreme Court has stated that a defendant’s “refusal to listen or answer does not, without more,
furnish [the] grounds” necessary for reasonable or objective suspicion. Therefore, the court finds
that Mr. Gurule’s much more cooperative actions do not even reach that bar. Royer, 460 U.S. at
498 (plurality). Nor is Mr. Gurule’s criminal history relevant, as the Supreme Court has also
stated that “prior criminal involvement alone is insufficient to give rise to the necessary

reasonable suspicion.” Wood, 106 F.3d at 948.

This court thus finds that, viewing the evidence in its entirety and considering the totality
of the circumstances as related to the court during the hearing and contained in the bodycam
footage, there was insufficient evidence to find reasonable suspicion of criminal activity. This
court additionally finds that everything after Mr. Gurule’s exit from the vehicle amounts to an

illegal detention.

Legality of the Search

Even if ordering Mr. Gurule to sit on the curb was not a violation of his Fourth
Amendment rights, the court finds that the nonconsensual “pat down” of his person clearly was.
In order for a nonconsensual “pat down” to be constitutionally sound, an officer must first
“[observe] unusual conduct which leads him reasonably to conclude in light of his experience

that [1] criminal activity may be afoot and that the persons with whom he is dealing may be [2]
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armed and [3] presently dangerous.” Terry, 392 U.S. at 30 (numbering added). Mere “[i]nchoate
suspicions and unparticularized hunches, however, do not provide reasonable suspicion.” Wood,
106 F.3d at 946; Alarcon-Gonzalez, 73 F.3d at 293; see also United States v. Sokolow, 490 U.S.

1, 7 (1989). Rather, the officer in question’s suspicions of whether criminal activity is underfoot
and whether the defendant is armed and dangerous must be “objectively reasonable.” Wood, 106

F.3d at 946.

As stated above, there was no evidence from which the court can find objective suspicion
of criminal activity. Nor was there objective suspicion that Mr. Gurule was “presently
dangerous.” Terry, 392 U.S. at 30. In United States v. House, a citizen’s report to police officers
that the defendant had a gun was not sufficient to suggest that he was dangerous, only that he
was armed. 463 Fed.Appx. 783, 788 (10" Cir. 1999) (unpublished opinion). In Mr. Gurule’s
case, the officer’s statement regarding the siting of a bulge in his pocket is also insufficient to
create a suspicion of danger. ECF No. 16 at 43; Id. at 788. This is again similar to the facts in
House where the defendant’s denial that he was carrying a weapon was found neither reasonably
suspicious nor indicative of criminal activity. Even though the officers could observe a knife
clipped to his pants, the court found it was not reasonably sufficient to make him “presently

dangerous.” Id. at 788-89.

The government argues that Mr. Gurule’s nervous body language and irregular eye
contact made the officers wary. ECF No. 16 at 26. But a defendant’s nervousness is not a
deciding factor. 1d. In fact, the 10" Circuit has recognized that this is not uncommon in an
exchange with an officer, and “has repeatedly held that nervousness is of limited significance in
determining reasonable suspicion” and should “be treated with caution.” United States v.

Fernandez, 18 F.3d 874, 879 (10th Cir. 1994).

A-27



Case 2:17-cr-00485-DS Document 21 Filed 02/14/18 Page 9 of 10

Accordingly, the court finds that despite the alleged “dodgy” actions of Mr. Gurule,
including his forward-leaning posture and inconsistent eye contact, the facts of Mr. Gurule’s
situation are similar to the situation in House and are not objectively sufficient to create the
necessary reasonable suspicion of criminal behavior sufficient to justify his continued seizure
and subsequent search. The court concludes that the government has not met its burden to

demonstrate that there was no Fourth Amendment violation by a preponderance of the evidence.

Given these findings, the court holds that evidence of the gun found in Mr. Gurule’s

pocket is suppressed.

Suppression of Confession

Because the court here finds that both the seizure and search of Mr. Gurule were
unwarranted, his later statements to the police are indeed “fruit of the poisonous” tree and should

thus be suppressed as well. Wong Sun v. United States, 371 U.S. 471, 487-88 (1963).
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Based upon these findings, the evidence presented in the December 11, 2017 hearing, and

the parties’ briefs, the court grants Defendant’s motion to suppress.
SO ORDERED.

Dated this 14th day of February, 2018.

BY THE COURT:

Aot sl

DAVID SAM
SENIOR JUDGE
UNITED STATES DISTRICT COURT
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