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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR A WRIT OF HABEAS CORPUS

Petitioner respectfully prays that a writ of habeas corpus issue to review the judgment below.
(' '

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendlx _A__to.
the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
Pl is unpublished.

The opinion of the Uﬁted States district court appears at Appendix to

the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

| [ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _J& _ to the petition and is

[ ] reported at ; or,

[ ] has been designated for publication but is not yet reported; or,

[ is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ 1 reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.
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JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was : ,

[ 1 No petition for rehearing was timely filed in my case.

[X A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: ' , and a copy of the
order denying rehearing appears at Appendix _ & .

[] An exten%ion of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A

The jurisdiction of this Court is invoked under 28 U.S.C: §2241.

Rl
-~

\

[ ] For cases from state courts:

The date on which the highest state court decided my case wasDeceumber [, du17
A copy of that decision appears at Appendix A .

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of éertiorari was granted
to and including _ (date) on (date) in
Application No. __A :

The jurisdiction of this Court is invoked under 28 U.S.C. §2241.

L)



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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STATEMENT OF THE CASE

I.  PROCEDURAL HISTORY

A. State trial court proceedings
William Berry was charged in an information with open murder based on allegations
that, on May 10, 19(? he shot and killed Ricky Wayne Dunlap W1th malice
aforethought. Ex. 3 (info). The State sought the death penalty.

The jury trial occurred in December 1986. Exs. 5-8, 11. The jury convicted
Berry of first-degree murder. Ex. 10. After a penalty phase hearipg, Ex. 15, the jury
imposed a sentence of life without the possibilify of parole, Ex. 14.

B.  Direct appeal

ON APPEAL, BERRY ARGUED:

1. THE STATE'S USE OF ITS PEREMPTORY CHALLENGES TO EXCLUDE ALL
[AFRICAN-AMERICANS] FROM THE JURY WHICH WAS TRYING AN
[AFRICAN-AMERICAN] DEFENDANT  CONSTITUTED PURPOSEFUL
DISCRIMINATION, AND THUS, VIOLATED THE EQUAL PROTECTION CLAUSE
OF THE FOURTEENTH AMENDMENT OF THE UNITED STATES

. CONSTITUTION

2. THE DISTRICT COURT ERRED IN ALLOWING THE STATE TO PRESENT |
INADMISSIBLE HEARSAY TESTIMONY OVER THE OBJECTION OF DEFENSE
COUNSEL

3. THE DISTRICT COURT ERRED IN DENYING APPELLANT'S MOTION TO RE-
OPEN ITS CASE-IN-CHIEF, AND THUS, PROHIBITED THE TESTIMONY OF AN
ESSENTIAL WITNESS TO THE DEFENSE

4. THE DISTRICT COURT ERRED IN FAILING TO GIVE APPELLANT'S PROPOSED
JURY INSTRUCTION "A", OR IN THE ALTERNATIVE, THERE WAS
INSUFFICIENT EVIDENCE PRESENTED TO THE TRIER OF FACT TO CONVICT
APPELLANT OF THE CRIME CHARGED

5. THE APPELLANT WAS DENIED A FAIR PENALTY HEARING DUE TO THE
PROSECUTOR'S IMPROPER COMMENTS DURING CLOSING ARGUMENT OF
APPELLANT'S TRIAL

Ex. 18. The Nevada Supreme Court affirmed the conviction on June 23, 1988. Ex.

19.
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C. First § 2254 petition

In May 1989, Berry filed his first 28 U.S.C. § 2254 petition. Ex. 20. He raised three
claims:

PETITIONER WAS CONVICTED IN VIOLATION OF THE EQuUAL
PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT OF THE
UNITED STATES CONSTITUTION.

PETITIONER WAS DEPRIVED OF A FAIR TRIAL IN VIOLATION OF THE
DUE PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT OF THE
UNITED STATES CONSTITUTION BECAUSE THE TRIAL COURT
PERMITTED THE TESTIMONY OF THE MAZZAS TO BE VOUCHED FOR BY
RECEPTION OF PRIOR OUT-OF-COURT STATEMENTS BY JOSEPH MAZZA
MADE LONG AFTER THE COMMISSION OF THE OFFENSE AND MADE
AFTER MAZZA HAD A CLEAR MOTIVE TO FABRICATE THE ROLE OF THE
MAZZAS IN THE EVENT. THERE ARE NO INTERNAL INDICIA OF
RELIABILITY IN THE OUT-OF-COURT STATEMENTS WRONGFULLY
PERMITTED IN EVIDENCE.

PETITIONER WAS DEPRIVED OF A FAIR TRIAL IN VIOLATION OF THE
DUE PrOCESS CLAUSE OF THE FOURTEENTH AMENDMENT OF THE
UNITED STATES CONSTITUTION AND OF HIS RIGHT TO A FULL JURY
TRIAL IN VIOLATION OF THE SIXTH AMENDMENT AND FOURTEENTH
AMENDMENT OF THE UNITED STATES CONSTITUTION BECAUSE THE
TRIAL JUDGE REFUSED TO SUBMIT TO THE JURY A FACT QUESTION
WHETHER OR NOT THE MAZZAS WERE ACCOMPLICES. THE RESULT
WAS A REDUCTION IN THE PROSECUTION’S BURDEN OF PROOF UNDER
NRS 175.291 AS WELL AS THE FAILURE TO INSTRUCT THE JURY ON
THE WEIGHT AND CREDIBILITY OF ACCOMPLICE TESTIMONY.

Id. On January 3, 1990, the district court denied the petition on the merits, Ex. 21,
and the Ninth Circuit affirmed, Ex. 22.

D. Second § 2254 petition

In August 1994, Berry filed a second § 2254 petition. Ex. 23. He raised ten grounds:

1. Trial court failed to make legal determination as to petitioner’s
competence to stand trial, violative of due process clause of the
Fourteenth Amendment.

|
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9. - 'Trial court failed to suspend proceedings’ and order competency

* hearing in light of substantial evidence creating reasonable doubt

as to petitioner’s competence, violative of Due Process Clause of’
Fourteenth Amendment.

3. Prosecutor. denied petitioner effective assistance of counsel
violative of Sixth and Fourteenth Amendments; by failing to
prov1de defense counsel Wlth petltloner S psychlatrlc records

. PROSECUTOR DENIED PETITIONER ‘HIS FOURTEENTH AlV[ENDMENT RIGHT TO'

EQUAL PROTECTION OF THE LAWS BY PEREMPTORILY CHALLENGING

PROSPECTIVE JURORS BASED ON THEIR GENDER AND NOT* THEIR: -

QUALIFICATIONS TO SERVE AS JURORS.

. PETITIONER WAS DENIED THE EFFECTIVE ASSISTANCE OF TRIAL COUNSEL,

GUARANTEED HIM BY THE SIXTH AND FOURTEENTH. AMENDMENTS,
BECAUSE HIS COURT-APPOINTED COUNSEL FAILED TO CONDUCT AN
ADEQUATE PRETRIAL INVESTIGATION WHICH PRECLUDED COUNSEL FROM
PETITIONING THE TRIAL COURT FOR AKE ASSISTANCE IN PREPARING AND
PRESENTING PETITIONER’S DEFENSE. ’

. PETITIONER WAS DENIED THE EFFECTIVE ASSISTANCE OF TRIAL COUNSEL,
‘' GUARANTEED HIM BY THE SIXTH AND FOURTEENTH AMENDMENTS, BECAUSE

HIS COURT-APPOINTED COUNSEL FAILED TO CONDUCT AN ADEQUATE
PRETRIAL INVESTIGATION WHICH PREVENTED COUNSEL FROM DEVELOPING
THE INSANITY DEFENSE.

. PETITIONER WAS DENIED A FAIR SENTENCING PROCEEDING, IN VIOLATION OF

THE DUE PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT, BECAUSE
HIS COURT-APPOINTED TRIAL COUNSEL FAILED TO CONDUCT AN ADEQUATE
PRETRIAL INVESTIGATION, THEREBY FAILING TO PROPERLY PREPARE AND
PRESENT MITIGATING EVIDENCE..

. NEVADA REVISED STATUTES CHAPTER 175.291, WHICH THE TRIAL COURT

USED AS A BASIS TO HOLD THAT STATE S WITNESSES WERE NOT ACCOMPLICES
AND THEREFORE DENIED PETITIONER'S REQUEST FOR A CAUTIONARY
INSTRUCTION, IS VAGUE, AMBIGUOUS, OVERBROAD THUS RENDERING THE
TRIAL COURT'S IMPOSITION OF PETITIONER'S JUDGMENT OF CONVICTION A

<" VIOLATION OF THE DUE PROCESS CLAUSE OF THE FOURTEENTH

AMENDMENT BECAUSE THE CONVICTION WAS BASED ON EVIDENCE FROM
WHICH NO RATIONAL TRIER OF FACT COULD HAVE FOUND PETITIONER GUILTY
BEYOND A REASONABLE DOUBT.
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9. THE TRIAL COURT DENIED PETITIONER HIS FOURTEENTH AMENDMENT
RIGHT TO TRIAL BY AN IMPARTIAL JURY BY DENYING THE DEFENSE MOTION
TO DISMISS JUROR PAUL LOPEZ, BASED ON LOPEZ' MISREPRESENTATIONS TO
THE COURT DURING VOIR DIRE EXAMINATION.

10.PETITIONER WAS DENIED THE- EFFECTIVE ASSISTANCE OF APPELLATE
COUNSEL, GUARANTEED HIM BY THE -SIXTH .AND FOURTEENTH
AMENDMENTS,  BECAUSE HIS COURT-APPOINTED COUNSEL FAILED TO
PRESENT GROUNDS ONE THROUGH NINE ABOVE TO THE NEVADA SUPREME .
Couzrrt UNDER THE PLAIN ERROR DOCTRINE. : :

Ind uly 1996 the d1str1ct court dlsmlssed the pet1t10n on procedural grounds Ex. 24,

and the Ninth Circuit denied a certificate 6f 'p'r'ohable cause, Ex. 25.

E. 20 16 state pet1t1on

On October 4, 2016, Berry ﬁled a state pet1t10n argumg that: he was entitled
A/ the r‘cuuts
to relief under this Court’s decision in Rz]ey V. McDame] 786 F 3d 719 (9th. Clr 2015).
Ex. 26. The state court dlemlssed the petition as procedurally barred. Ex. 28. On
appeal, Berry argued' he could ee__tablish cause to overcome th_e procedural bars under
Montgomery and Welch. Ex. 29. On December 14, 2017, the Nevada Court of Appeals
affirmed the dismissal of the petition, refusing to address the Montgomery and Welch

argument because it had been raised for the first time on appeal. Ex. 30.

F. Current federal pet1t10n '

On March 12, 2018, Berry filed a pro se request for authonzatmn to file a
second or successive § 2254 petition. He argued that the jury instruction defining
first-degree rnurder was unccnstituticnal, relying upon the newlconstituticnal rule of
retroact1v1ty estabhshed in Montgomez_’y and Welch.

On January. 7, 2019, the Federal Public Defender moved to be appomted to Berry’s
application. On J anuary 14, 20 1_9, the Ninth Circuit granted the request, lifted the

stay, and ordered a supplemental application.
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II.  GROUNDS FOR RELIEF
Ground One: .. The recent . United States Supreme Court decisions in
Montgomery v. Louisiana and Welch v. United States requires as
a matter of federal constitutional law the retroactive application
of decisions, like Byford v. State, that narrowed the interpretation
of a substantive criminal statute
In Byford v. State, 116 Nev. 215, 994 P.2d 700 (2000), the Nevada Supreme
Court concluded that the jury instructigh_definipg premeditation and deliberation
improperly blurred the line between these two elements. The court nar;rowed the
meaning of the first-degree murder statute by requiring the jury to find deliberation
as a separately defined element. The Nevada Supreme Court later said this error
was not of constitutional magnitude and did not need to apply retroactively. Garner
v. State, 116 Nev. 770, 788-89, 6 P.3d 1013, 1025 (2000).
Eight years latgr, in Nika v. State, 124 Nev.. 1272, 198 P.3d 839 (2008),.the
Nevada Supreme Court acknowledged that Byford interpreted the first-degree

murder statute by narrowing its terms. But, it said, the statutory interpretation |

issue in Byford had no retroactive effect to convictions that had become final prior to

Byfordbecause it was not a new constitutional rule. /d. at 1288-89, 198 P.3d .at 850- |. -

51. Rather, the court held, as a “change” in state law, it only had to be applied to those
convictions that had yet to become final at the time it was decided. /d. at 1287, 1287
n.72-74, 1301, 198 P.3d at 850, 850 n.72-74, 859...

In 2016 the. U_nited States Supreme Court issued two major retroactivity
decisions that have a direct impact on the retroactivity of Byford. Theée two
decisions—Montgomery v. Loujsie;na, 136 S. Ct. 718 (2016) and Welch v. United |

States, 136 S. Ct. 1257 (2016)—have invalidated the Nevada Supreme Court’s

—
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approach to statutory interpretation cases. As a result of Montgomery and Welch,
state courtsl are pow"coné'titutionally required to refroact?vely apply a narrowing'
int;erpfetatiori of a criminal statute under the “substantive rule” exception to Teague.
In Montgomery, the Supreme Court held that the queétion of whether a new rule falls
under the “substantive rule” exception to the Teague retroéétivity framework is now
a federal constitutional rle: 'Montgome}}c 136 S. Ct. at 727-29, 731-32.

" 'In Welch, the Suf)rerﬁé Court clarified that the “substantive rule” exception is
not limitéd to just heéw constitutional ‘rules, but also includes narrowing
interpretatiéﬁs of criminal statutes. Welch, 136 S. Ct. at 1265, 1267. Welch also
announced a broad new rule for hiow to determine if a new rule is substantive. It held
that a new rule is substantive so long as it has “a substantive functién,” namely it

alters the range of conduct or the classbof'persons that the law punishes. /d. at 1266.

In light of this new rule, whether a statutory interpretation is designated a

| “clarification” or a “changé"’—the dichotomy the Nevada Supreme Court used—is

irrelevant. It only matters whether the interpretation sérves a “substantive

| function.”

- Mo’z‘ztg'bmezy and’ Welch represent a new constitutional rule that allows
f)etitiohers such as Berry to obtain the benefit of Byford on collateral review. The
“substantive rule” exception to Teague is now a federal constitutional rule. The state
courts are required to apply that constitutional rule in the manner that the United
Sfates Sﬁprerhe "Court has inte'i'preted ‘it. In Welch the Supreme Court made

abundantly clear that the substantive rule exceéption applies to statutory




O W a9 D M s W DN

NN N DN DN DN DN DN e e e e ek e e el
g O U b W N = O ® NS e W N = O

interpretation decisions. Those decisions are substantive, and apply retroactively, so
long as the interpretation alters'the'range of conduct or the class of persons that the
law punishes.

The Nevada S.upreme C(;urt haé yz-llre.ady- acknowledged in’ Nika that Byford
represented such a substantive change. ,Updér Montgomery and Welch, Byford must
be applied retroactively to convictions, such as Berry’s, that had already-become final
at the time Byford was decided. Once Byfordis applied to Berry’s case, his conviction |
is unconstitutional. Any state court .de‘cisi'oill to 'thé' conicrary is contrafy to, and an

unreasonable application of, clearly established Supreme Court law.

A. Bacl.iground' 'V

William Berry was charged in an information ‘with dpen murder based on
allegations that, on May 10, _,lg%f,he shot and killed Ricky Wayne Dunlap with malice
aforethought. Ex. 3 (info). The State sought the de‘al‘th penalty.

The jury trial occurred in December 1986. The .Stat'e’s evi_dence established
that, at appréximateiy 10:00 p.m. on May 10, 1986, Berry and Joseph and Michelle
Mazza drove up to a housing project in Las Vegas looking to buy crack cocaine. Ex.
7 at 138. Joseph was driving, Berry was in the front passenger seat, and Michelle
was in the back seat. /d. L ”

~ Three men, including the victim Ricky Dunlap, ﬂap;‘)roa.vciled the front
passenger-side window. Berry asked to see some crack. Be;rry,was Visibly holding
cash in his left hand. The three men placed four frqcké of cocaine in Berry’s right
hand: Berry turned to Joseph and asked if he wanted to get them._ dJ oéeph told Berry
it was up to him. Ex. 7 at 139. |

™
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At this point, one of the three men outside the car said, “one of those are mine”

‘and tried to grab the money out of Berry’s hand. Ex. 7 at 139-40, 141-42. In response,

Berry pulled out a silver colored gun with a pearl handle.! He told the three men to
back up off the car and then told Joseph to start driving. As the car was pui]ing away,
Berry fired three or four shots close in time in the general vicinity of the three men.
Id. at 143-44. One of the shots struck Dunlap in the chest and killed him. =

-+ Jury Instruction Defining First-Degree Murder .-

.The court instructed the ‘jg‘ry on only.one theory of first:degree murder—a
premedltated dehberate and willful kllhng Ex 9 Instructlon No. 7 It provided the
jury w1th the followmg 1nstruct10n deﬁmng the elements of premedltatlon and
deliberation, known as the Kaza]yn 1nstruct1on

Premeditation is a design, a determination to kill,
distinctly formed in the mind at any moment before ‘or at
the time of the killing. -

Premeditation need not be for a-day, an hour or even

a minute. It may be as instantaneous as successive

thoughts of the mind. For if the jury believes from the-
~evidence that the act constituting the killing has been

preceded by and has been the result of premeditation, no

matter how rapidly the premeditation is followed by the act

constituting the killing, 1t is w1llful dehberate and
- premeditated murder.

[d.,"Ins%t'ruefion No. 8.
Closing argument
In his closing argument, tne pro‘se.cntor relied heavily on the Kazalyn
instruction. Trackmg the language of the instruction, the prosecutor told the jurors
they only needed to find premedltatlon as defined in the Kazalyn instruction. Ex. 11

at 85-36; accord 1'd.' at 41 '(“Murde:r of the second degree is anything besides murder

1 Berry presented evidence at trial that this gun belonged to Michelle. Ex. 8 at

22. ) This background renditiod ic iNazeurdte . See of 0 davit of Recey
submitted herewiith fr a mare aceurdte. <hitement of facts.

s
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of the first degree. And if there’s evidence of premeditation, which I say there is, then'.
that is not a valid consideration.”).

The prosecutor argued the shooting was a “startling event,” which occurred as
a result of a “hair trigger temper.” Ex. 11 at 37, 40, 103. He acknowledged there was
no plan to kill; rather, the shooting happened on “an impulse”:

I'm certainly not telling you this is a. case where a murder. . -
was planned a day ahead of time, not an hour ahead of
time; not five minutes ahead of time. ~Time isn’t the
element in establishing a case of premeditation. This is a
killing on an impulse. And I can’t tell you why Ricky
Dunlap is dead; except that somebody he was trying to sell -
dope decided on an impulse, in an instant, to pull out a.gun : -
and start to shoot.

Id. at 93 (emphasis added).
The jury convicted Berry of first-degree murder. Ex: 14.
Penalty phase hearing

At the penalty phase hearing, the State presented evidence that Berry had a
history as a drug addict. Ex. 15 at 18-19, 54. They also admitted medical records
showing that he had been hospitalized for mental health issues. Ex. 1.

In its special verdict, the ju.ry found,v “[tlhe murder was éoﬁmitted while the
defendant was under the influence of extreme mental or emotional disﬁurbanceL” Ex.
13. The jury imposed a sentence of life without the possibility of parole. Ex. 14.

Direct appeal

On appeal, Berry did not raise any challenges to the Kazalyninstruction or the

deéfinition of the elements of first-degree murder. Ex. 19. The Nevada Supreme Court

affirmed the conviction on June 23, 1988. .Id. The conviction became final on ]

September 21, 1988. See Jimenez v. Quarterman, 555 U.S..113, 199 (2009). .
First § 2254 petition
In May 1989, Beri‘y filed his first 28 U.S.C. § 2254 petition. Ex. 20. He raised
three of the claims he had raised on direct appeal. I/d. On January 3, 1990, the
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Ninth Circuit

. district court denied the petition on the merits, Ex. 21, and this CourtAafﬁrmed, Ex.
22,

- Second § 2254 petition ' .
In August 1994, Berry filed a'second § 2254 petition. Ex. 23. He did not raise

“any challenges to the Kazalyn instruction or the definition of the elements of. first-

degree murder-' [d In- July 1996, the- dlstrlct court dismissed the petition on

procedural grounds Ex 24 and thlS Court demed a certlﬁcate of probable cause, Ex.

25, BRI

Nevéda Supfeﬁe Coui't.narr'()ws thla inte’rpreltallt‘:ion' of :thé ﬁrst'degree
murder statute, but declines to apply it retroactively.

Over three years later, on February 28, 2000, the Nevada.Supreme Court
decided Byford v. State, 116 Nev. 215, 994 P.2d 700.(2000): In.Byford, the court
disapproved of the Kazalyn instruction because it did not define premeditation and
deliberation as separate elements of first-degree murder. 7d. at 234:35, 994 P.2d at
713-14. It reasoned:

By defining only premeditation and failing to provide
deliberation with any independent definition, the Kazalyn
instruction blurs the distinction between first- and second-
. degree murder. [Our] further reduction of premeditation
and deliberation to simply “intent” unacceptably carries
. this blurring to a complete erasure..

Byford, 994 P.2d at 713.

The court narrowed:the meaning of the first-degree murder statute by

| requiring the jury to find deliberation as a separately defined element. /d. at 235,

994 P.2d at 714. The court emphasized that deliberation remains a “critical element
of the mens rea necessary for first-degree murder,” which requires-the jurors to find,
“before acting to kill the victim, [the defendant] weighed the reasons for and against
his action, considered its consequences, distinctly formed a design to kill, and did not

act simply from a rash, unconsidered impulse.” Id. at 713-14 (emphasis added).
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A few months after the Byford decision, the Nevada Supreme Court held any
error with respect to the Kazalyninstruction was not of constitutional magnitude and
only applied prospectively. Garner v. State, 116 Nev. 770, 788-89, 6 P.3d 1013, 1025
(2000).

In 2007, the Ninth Circuit@ecided ‘Polk v. Sandoval 503 F.3d 903 (9th Cir.
2007). In Polk, this :(,3;8’1411‘:\1: %grfglﬁ’ded that the Kazalyn:instruction violated due
process under /n Re Winship, 397 U.S. 358 (1970), because it relieved the State of its
burden of proof as to the element of deliberation. Polk, 503 F.3d -at 910-12..

In response to Polk, the Nevada Supreme Court in 2008 issued Nika v. State,
124 Nev. 1272, 198 P.3d 839, 849 (Nev. 2008). In Nika, the court disagreed with |
Polks conclusion that a Winship violation occurred. It believed that the Kazalyn
instruction provided the prop‘ér definition of the meaning of first-degree murder at
that time. In the court’s eyes, Byford was a statutory interpretation.case. Because
Byford had'interpreted the first-degree murder statute by narrowing its terms, the
only question was whether that narrowing interpretation was a “clarification” or a

“change.” Nika, 124 Nev. at 1286-87, 1287 n.72-74, 1301, 198 P.3d at 849-50, 850

n.72-74, 859.

Relying upon Fliore v. White, 531 U.S. 225 (2001), and Bunkley v. Florida, 538

U.S. 835 (2003), the court explained, as a matter of due process, a clarification applied

| to all convictions while a change applied only to those convictions that had yet:to

become final. /d. at 849-50. It decided Byford was a change; so petitioners, like Berry
whose convictions had become final before . Byford, were barred from obtaining the

benefit of Byford.

The court further emphasized that this statutory interpretation issue had no

'| retroactive effect to convictions that had already become final because the statutory

interpretation in Byford was solely a matter of state law and not a new constitutional

rule. Id. at 1288-89, 198 P.3d at 850-51.

4
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‘ Montgomery v. Louisiana and Welch v. United States

.On January 25, 2016, the United States Supreme Court decided Montgomery
v. Louisiana, 136 S. Ct. 718 (2016). In Montgomery, the Court addressed whether
Miller v. Alabama, 132 S. Ct. 2455 (2012), which prohibited mandatory life sentences
for juvenile offenders under -the Eighth Amendment, applied retroactively.
Montgomery, 136 S. Ct. at 725.. -

To:answer this-question, the Court applied.the retroactivity rules set forth in
Teague v. Lane, 489 U.S. 288 (1989). Under: Teague, a new rule does not apply, as a
general matter, to convictions that were final when -the rule was announced.
Montgomery, 136 .S. Ct. at.728. -However, Teague recognized two exceptions to its
general retroactivity bar. .Id.. First,.courts must give retroactive effect: to new
“substantive rules.” | Id. Substantive rules include “rules forbidding criminal
punishment of certain primary conduct, as well as rules prohibiting a certain category

of punishment for a class of defendants because of their status or offense.” . /d.

' (internal quotations omitted). Second, courts must give retroactive effect to new

“watershed rules of criminal procedure implicating the fundamental fairness and
accuracy of the criminal proceeding.” Id. (internal quotations omitted). -
.. The initial question the Court addressed in Montgomery was whether it had

jurisdiction to review the retroactivity question. It concluded it did. The Court had

| previously “le{ft] open the:.question whether Teague’s.two exceptions are binding on

the States as a matter of constitutional law.” Montgomery, 136 S. Ct. at 729. It held

that the, Constitution required state collateral review courts to give retroactive effect

| to new substantive constitutional rules. Montgomery, 136 S. Ct. at 729. It stated,

“Teagu€e's conclusion establishing the retroactivity of new substantive rules is best

understood as resting upon constitutional premises.” Id. “States may not disregard

‘a controlling constitutional command in their own courts.” Id. at 727 (citing Martin

v. Hunter’s Lessess, 1 Wheat. 304, 340-41, 344 (1816)).

P
i 57




W ®® a9 S U A W N

NN N DN NN NN e e e e e e e e s
S O O bk W N =R O W 00NN s W DR O

The Court concluded that Miller was a new:substantive rule; the states, |-

therefore, had to apply it retroactively on collateral review. Montgomery, 136 S. Ct.
at 732. It concluded that Montgomery must be.given the benefit of Miller. Id. at 736-
37.

On April 18, 2016, the United States Supreme Court decided Welch v. United
States, 136 S. Ct. 1257 (2016). In Welch, the Court addressed whether Johnson v.
United States, 135 S: Ct. 2551 (2015), applied retroactively. Welch, 136 S. Ct. at
1260-61, 1264. More specifically, the Court determined whether Johnson fell under
the substantive rule exception to Teague. Id. at-1264-65.

The Court defined a substantive rule as one-that “alters the range of conduct
or the class of persons that the law punishes.” - Id. (quoting ‘Schriro v.:Summerlin,
542 U.S. 348, 353 (2004)). “This includes decisions that narrow the scope of a -
criminal statute by interpreting its terms; as well as constitutional determinations
that place particular conduct or persons covered by the statute beyond the State’s
power to punish.” Id. at 1265 (quoting Schriro, 542 U.S: at 351-52) (emphasis added).

Under that framework, the Court concluded that Johnson was substantive. Id.
The Court explained that the determination of whether a new rule is substance, as
opposed to procedural, depends on whether the new rule has a “substantive |

function”—it alters the range of conduct or class of persons that the law punishes. Id.

| at 1266.

After deciding Johnson was retroactive under the substantive exception to

e

Teague, the Court turned to a claim from amicus that the Court should adopt a

!

different framework for the Teague analysis.2: Welch, 136'S. Ct. at 1265. Among the

2 Amicus had been appointed to argue in support of the lower court decision as
both sides agreed that Johnson was retroactive. Welch, 136 S.Ct. at 1263.
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arguments that amicus advanced was that a rule is only substantive when it limits
Congress’ power to'act. /d. at 1267.

The Court rejected this argument, pointing out that some of the Court’s
“substantive decisions do not impose such restrictions.” Id. The “clearest example”

was Bousley v. United States, 523 U.S. 614 (1998). Id. The question in Bousley was

| whether Bailey v..United States, 516 U.S. 137 (1995), was retroactive. Id. In Bailey,

| the Court had “held as a matter of statutory interpretation that the ‘use’ prong [of 18 :

U.S.C. § 924(c)(1)] punishes only ‘active -employment of: the firearm’ and not mere °
possession.” Welch, 136 S. Ct. at 1267 (quoting Bailey). The Court in Bousley had
“no difficulty .concluding that Bailey was substantive, as it was a decision ‘holding

that a substantive federal criminal statute .does not reach certain conduct.” : Id.

1 (quoting Bousley). - -

The Court pcinted. out that Bousley did not, fit under the amicus’ Teague
framework as Congress amended § 924(c)(1) in response to Bailey. Welch, 136 S. Ct.
at 1267. It concluded, “Bousley thus contradicts the contention that the 7eague
inquiry turns only on whether the decision at issue holds that Congress lacks some
substantive power.” Id. S S ;-

. Recognizing that Bousley did not fit, amicus argued that Bousley was simply _
an exception to the proposed framéwork because, according ‘to amicus, “Bousley
‘recognized a separate subcategory of substantive rules for decisions that interpret
statutes (but not-those, like Johnson, that invalidate statutes).” Welch, 136 S. Ct. at
1267 (quoting Amicus brief). Amicus argued that-statutory construction cases are
substantive because they define what Congress always intended the law to mean. /d.
The Court rejected this argument. It stated that statutory interpretation cases are
substantive solely because they meet the criteria of the substantive rule exception to

Teague:

S
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Neither Bousley nor any other case from this Court treats
statutory interpretation cases as a special class of decisions
that are substantive because they implement the intent of
Congress. Instead, decisions that interpret a statute are
substantive if and when they meet the normal criteria for

a substantive rule: when they “alte[r] the range of conduct
or the class of persons that the law punishes.”

Welch, 136 S. Ct. at 1267 (emphasis added; quoting Schriro). . .

| 2016 state petition .

On October 4, 2016, Berry filed a state petiti—dn,‘arg'uing that he was entitled
Ninthglrcu e

to relief under this Court’s decision in'RL'lejf V. McDam'é],' 786 F.3d 719 (9th Cir. 20 1\5\)‘.\

N NwthGirenit S R L
Ex. 26. In Riley thlS,‘COUI‘t held the use of the Kazalyn instruction violated the

petitioner’s due process rights because the deferidant’s conviction became final i)rior'
to when the Nevada Supreme Court sanctioned the Kazalyn instruction. Id. Prior to

that time, the Nevada Suprefne Court had interpreted the first-degree murder

statute to require a finding of deliberation. Because deliberation was a required |~

element at the time of his trial, Riley was entitled to relief because Polk had already
concluded the Kazalyn instruction had removed the element of deliberation.3 7d.
The state court dismissed the petition as proceduraﬂy barred. Ex. 28. On

appeal, Berry arguedlhe could establish cause to overcome the procedural bars under

™~

N

Montgomery and Welch. Ex. 29. On December 14, 2017, the Nevada Court of Appeals'

3

3 The Kazalyn instruction has a long and complicated history in f‘?di al court.
After the Nevada Supreme Court disagreed with Polk in Nika, this_[‘\(f}'o'ljirljc1 fimitec
Polk, holding that only those convictions that became final after Byford could
establish a due process violation, accepting the state court’s conclusion that Byfo
was a change in law. Babb v. Lozowski, 719 F.3d 1019 (9th Cir. 2013). This,\dour
then overruled that part of -Babb because its due process analysis concerning the
effects of a change in law was not based on clearly established law. Moore v. Helling,
763 F.3d 1011 (9th Cir. 2014). Riley then created an exception to Babb and Moore.

.

1

[
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affirmed the dismissal of the petition, refusing to address the Montgomery and Welch
argument because it had been raised for the ﬁr'st"tivxne on appeal. Ex. 30.
B.  Argument

1. . Montgomezy and: W elch Estabhsh That the Narrowing
Interpretation Of The First-Degree Murder Statute In
Byford Must Be Applied Retroactively To Convictions
That Were Final'At The Time Byford Was Decided

a. Montgomery and Welch Created a New
Constitutional Rule that Changes Retroactivity Law
m Nevada A

The Nevada Supreme Court has in substantlal part adopted the Teague
ﬁ'amewqu for determining ‘the retroactive e:ffecttof new rules in Nevada state courts.
Clem, 119 Nev. at 628, 81 P.3d at 530-31; Colwell v. State, 118 Nev. 807, 819-20, 59
P.3d 463, 471-72 (2002).

However, there 18 one siﬁgniﬁcantvdiff_er_ence between the Nevada retroactivity
rules and those adopted by the‘Unit‘ed States Supreme'_Cour.t. }In' contrast to the
United S_tates _Supreme Court, the Nevada Supreme Court has held that decisions
interpreting a criminal statute fall outside its retroactivity framework and have no
retroactivity implications. See Nika v. State, 124 Nev. 1272, ‘128‘8':89,_ 1301, 198 P.3d
839, 850-51, 859 .(2()08). It has reasoned that only constitutional rules raise
refroaetivity concerns. Decisions interpreting a statute are solely matters of state
law. Id. at 1288-89, 1301, 198 P.3d at 850-51, 859. According to that court, the only
question with respect to who gets the benefit of a narrowing statutory intérpretation
is whether it represents a “clarification” or a “change” in state law. /d. at 1287, 198
P.3d at 850.

Th.e' Supr_eme (joui*f’s recent_': decisions in Montgomery and. Welch have
invalidated the Nevada Supreme Court’s approach to statutory interpretation cases.
As a result of Moz;tgdmery and Welch, state courts are v~n<l)w constitutienaxlly I;equired

to retroactively apply a narrowing interpretation of a criminalvstatutve under the

—~——
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“substantive rule” exception to Teague. Further, Welch establishes that the “change”
vs. “clarification dichotomy is no longer valid. As Welch explains, if a-new statutory
interpretation is substantive, a state court is required to apply it retroactively.

In Montgomery, the United States Supreme Court, for the first time,
constitutionalized the “substantive rule”exception to the Teague retroactivity rules.
The consequence of this step-is-that. state courts are now required to apply the

“substantive rule”-exception in the manner:in:which the United -States .Supreme

Court applies it... 'See. Montgomery, 136.U.S. at 727 (“States may:not disregard a |

controlling constitutional command in their own courts.”); Colwell v. State, 118 Nev.
807, 818, 59 P.3d 463, 471 (2002) (state courts must “give federal constitutional righfs

at least as broad a'scope as the United States Supreme Court requires.”). Thus, the

United - States Supreme Court’s interpretation of the substantive rule exception -

provides the constitutional floor for how this new constitutional rule must be applied
in state courts.

In Welch, the United States Supreme- Court made absolutely clear that the
federal constitutional “substantive rule” exception applies to statutory inte_rpretation
cases. Welch stated this explicitly. It stated that the substantive rule Teague
exception. “includes decisions that narrow the scope of a criminal statute by

interpreting its terms.” Welch, 136 S. Ct. at 1264-65 (emphasis added); accord Id. at

1267 (“A decision that modifies the elements of an offense is normally-substantive . |

rather than procedural.” (quoting Schriro, 542 U.S. at 354)).

In fact, the Court in Welch not only stated that the exception -applies. to
statutory interpretation cases, it explained how to apply that exception in those cases.
It stated, “décisi'onsxthat interpret a statute are substantive if and when they meet

the normal criteria for a substantive rule: when they ‘alter the range of conduct or

| the class of persons that the law punishes.” Id. at 1267 (quoting Schriro, 542 U.S. at

353).

pt 2
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- This conclusion 1s also readily apparent in Welchs discussion of its previous
decision in Bousley v. United States, 523 U.S. 614 (1998). Like Welch, Bousley
involved a question about retroactivity: whether an earlier Supreme Court decision,
Bailey v. United States, 516 U.S. 137 (1995), which narrowly interpreted a federal
criminal statute, wouid apply to-cases on collateral review. As Welch put it, “The
Court in Beusley had no difficulty concluding that Bailey was substantive, as it was,

a decision ‘holding that a substantive federal criminal statute does not reach certain

‘ cénduct.”’ Welch,.136 S.Ct. at 1267 (quoting :Bousley, 523 U.S..at 620). :

But Bailey did not turn on constitutional principles;-like Byford, it was a
statutory interpretation decision, not a -constitutional decision.. Nonetheless, the
Court in Welch <classified Bailey as. substantive. Thus, as -Welch illustrates, it'is
irrelevant whether a decision rests on constitutional principles. If the decision is

substantive, it is-retroactive under the “substantive rule” exception as defined by the

1 Supreme Court, no matter the basis for the decision.

- Welch also renders irrelevant the Nevada Supreme Court’s prior reliance upon
the .clariﬁcétiomchange dichotomy - for statutory interpretation cases. What is
critically important, and new, about Welch is that it explains, for the very first time,
how the substantive exception applies in statutory interpretation cases. It explained
that the-only test for determining whether a decision that interprets the meaning of
a statute is substantive, and must apply retroactively to all cases, is whether the new
interpretation meets the criteria for a substa'ntivé rule, namely whether it alters the |
range of conduct or the class of persons that the law punishes.

- .Welch's broader hcldings bolster that conclusion. Welch announced a new test

for how to determine if a new rule is substantive. The Court held, for the first time,

.| that a new rule is substantive so long as it has “a substantive function.” Welch, 136

| S.Ct.-at 1266. - It explained a rule has a “substantive function” when it “alters the

range of conduct or class of persons that the law punishes.” /d. Asthe Court indicated

Te—
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in Welch, when a decision narrows the scope of a criminal statute, it has such'a-

substantive function, and is therefore retroactive. Id. at 1265-67.

In light of Welch, the distinction between a “change” and “clarification” is no
longer operative for retroactivity concerns. Welch made clear that the only relevant
question -with respect to the retroactivity of a statutory interpretation decision is
whether the new interpretation meets the definition of a'substantive rule.. If it meets
the definition of a substantive rule, it does not matter whether that narrowing
statutory interpretation is labeled a “change” ora “clarification,” because both types
of decisions have “a substantive function.” : Welch, 136 S.Ct. at 1266.

In sum, Welch holds that all statutory interpretation cases that narrow: the
scope-of a criminal statute—and not just those that are based on a constitutional
rule——dualify as “substantive” rules for the purpose of retroactivity analysis. That
rule is binding in state courts, just the same as in federal courts. See Montgomery,
136 S.Ct. at 727; Colwell, 118 Nev. at 818, 59 P.3d at 471.. Thus, after Montgomery
and Welch, state courts are now required to 'give retroactive effect to any of their
decisions that narrow the scope of a criminal statute. The Nevada Supreme Court’s
prior refusal to give-full retroactive effect to narrowing statutory interpretations is
no longer valid.

The changes to the retroactivity rules require Byz‘brd to be applied
retroactively to Berry’s case

As a result of Montgomery and Welch, the Nevada Supreme Court’s decision

| in Byford applies retroactively. The analysis here is straightforward as the Nevada

Supreme Court has already concluded that Byford is substantive.’

In Byford, the Nevada Supreme Court interpreted the terms of the first-degree
murder statute and disapproved of the Kazalyn instruction because it did not define
premeditation and deliberation as separate elements. of first-degree murder. Byford,

116 Nev. at 234-35, 994 P.2d at 713-14. The court in Byford set forth the appropriate

i
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jury instructions providing the new definitions of these two separate elements. /d. at
235-37, 994 P.2d at 714-15.

Later, in Nika, the Nevada Supreme Court held that Byford represented an
interpretation of a criminal statute that narrowed its scope. Nika, 124 Nev. at 1287,
1301, 198 P.3d at 850, 859.. This-was the basis for the Court concluding that Byford
was a “change” in law that had to be applied to all conviction that had not yet become

“final as a matter of due.process. . Id. . - .... . ... . .4 ¢

Because Byfordrepresents a narrowing interpretation of the terms of the first-
degree murder statute, Byford. falls :squarely.. -undér Welch's - definition for a
substantive rule. See Welch, 136-S. Ct: at,1265 (substantive rule “includes decisions
that narrow the scope of a criminal statute by interpreting its terms”); Id at 1267 (‘A
decision that modifies the elements of an offense is normally substantive rather than
procedural.” (quoting Schriro, 542 U.S. at 354)). Byford had a “substantive function™
because. it altered the range of conduct or the class of persons that the law punishes.
Id at 1266, 1267. ‘It placed “particular conduct or persons covered by the statue
beyond thé State’s power to punish.” /d.at 1265.

Accordingly, under Welch and Montgomery, Berry, whose. conviction became
final prior fo Byford, is entitled to the retroactive application of Byford to his case.

.- Once given the benefit of Byford, Berry's conviction violates :due
process C .

. Under Byford, there was constitutional - error- in. Berry’s case. The jury ‘
instruction on first-degree murder in Berry’s case did not comport with Byford. The
Kazalyn instruction defining premeditation . and deliberation did not define
deliberation as a separate element. Asa result, it is reasonably likely that the jury
applied the challenged instruction in a way that violates the Constitution. See

Middleton v. McNeil 541 U.S. 433, 437 (2004).
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As the Nevada Supre_m-e Court -explained in Byford, the Kazalyn instruction:
blurred the distinction between first and second degree murder. It reduced
premeditation and deliberation down to intent to kill. The jury instruction violated
due process as it relieved the State of its obligation to prove an essential element of
the crime, namely deliberation. See Sandstrom v. Montana, 442 U.S. 510, 521 (1979).
In turn, the jury was not required to find deliberation as defined in Byford. The jury
was never required to.find whether there was “coolness and reflection.”. Byford, 116
Nev. at 235, 994 P.2d at 714. The jury was néver required to find whether the murder
was the result of a “process of determining upon a course of action to kill as a result
of thought, including weighing the reasons for and against the action and considering
the consequences ‘of the action.” Id. -

This error had a prejudicial impact on this case. In fact, the State
acknowledged at trial that there was no deliberation as-defined under Byford. In
their closing argument, the State argued that the evidence showed that Berry did not
deliberate, but acted “on impulse.” Thisis precisely the type of killing that is excluded
from the: definition of deliberation under Byford. See Byford, 116 Nev. at 234, 944 |
P.2d at 712-13 (deliberation occurs when defendant “weighed the reasons for and
against his action, considered its consequences, distinctly formed a design to kill, and
did not act simply from a rash, unconsidered impulse” (emphasis added)).

Further, the evidence showed that this was an instantaneous “startling event,”
which occurred as a result of Berry’s “hair trigger temper.” . Under those
circumstances, - there was no time for cool reflection -or for Berry to weigh.the
consequences of his actions. The jury also concluded that the murder was:committed
while Berry, who had a history of drug use and mental health issues{,_ was under the
influence of extreme mental or emotional disturbance. Such a fin(iihg has éh impact

on whether Bérry could have formed thg requisite intent. See Rj]e')% 786 F.Sd at 725

1 (Riley’s emotional state and his drug use “could easily have led the jury to have a
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reasonable doubt whether Riley acted with ‘coolness and reflection or undertaken a
‘dispassionate weighing process.”).

The prosecutor’s comments in closing exacerbated the harm from the improper
instruction. The prosecutor relied heavily-on the Kazalyn instruction. Ex. 11 at 35-
36. After referencing “Instruction Number 8,” i.e. the Kazalyninstruction, he argued,
“[Plremeditation.need not be: for .a. day, an hour or even a minute. It can be as
instantaneous as successive thoughts of the mind: ‘So that if a person has decided to
kill, he can form that opinion immediately before or at the moment he'fires the fatal
shot.” Id. (emphasis:added).- There isino-reom for a finding of deliberation in that
argument... He. further.told the jury that-premeditation was the only element
separating ﬁrsf from second-degree murder, rendering .a finding of deliberation
unnecessary. . . : R

+ Apart from the unconstitutional jury instruction, Berry’s conviction on its own
fails to satisfy ‘due process under- Byford. Due process .forbids the State from
convicting a person-of a crime without proving the elements of that crime beyond a

reasonable doubt. Fiore, 531 U.S. at 228-29. However, the State admitted -at trial

that it. did not, and could not, prove the element of deliberation: As shown above,
| there. was a distinct lack of evidence of deliberation at trial. Once Berry is given the
| benefit of Byford, “the simple, inevitable. conclusion is that [Berry’s] conviction fails

to satisfy the Federal Constitution’s demands.”” Id. at 229.

- . Any contrary decision from the state court was contrary to, or an unreasonable

application of, clearly established federal law, or based upon an unreasonable finding

| of fact.- The petition'should be granted and the conviction and sentence vacated.

III. PMﬁR FOR RELIEF |

Accordingly, William J. Berry respectfully requests that this Court:

R
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1 1. Issue a writ of habeas corpus to have Berry brought before the Court so
2 that\ ;Ihe may be discharged from his unconstitutional confinement,;
3 - 2. Conduct an evidentiary hearing at which proof may be offered
4| | concerning the allegations in this amended petition and any defenses that may be
51 | raised by respondents; and
6 3. Grant such other and further relief as, in the interests of justice, may be
7| | appropriate.
8 Dated J_!_Ol‘_ao_éb
-9 ' ’ ‘Respectfully submitted,
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CONCLUSION

The.petition for writ of habeas corpus should be granted.

Respectfully submitted,
Q)M /IA/\‘\B éw? N

Date: l\ O’I_\ Q83N
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DECLARATION UNDER PENALTY OF PERJURY
I declare under penalty of perjury under the laws of the United States of
America and the State of Nevada that the facts alleged in this petition are true and

correct to the best of counsel’s knowledge, information, and belief.

Dated _1 Vo1l 2630,

Respectfully submitted,
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