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FEARING J —On appeal Jose Contreras challenges h1s conv1ct10n for ﬁrst degree
arsot on the basis of prosecutorlal mlsconduct and meffectlve ass1stance of-counsel. We
reject his contentions and affirm hJS oonv1ct1orrs We remand however, for the stnkmg
of the criminal ﬁhng fee and DNA collectlon fee Iegal financial obligations.

FACTS | |

. This prosecutron arises out of the burmng of the front door of J ose Contreras
apartment complex nelghbors by Contreras T1m Navarro resides at a Kennewrck
- apartment with his father, ﬁancee and his three children. Jose Contreras remdes in

another apartment directly across the way from Navarro.
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.. At 3:00 a.m. on October 14,2017, Tim Navarro awoke to someone' lotldly and

aggressivel-y_ l(nocl{ing on his apartment door. Nava_rro ran to the door, looked throu‘gh '
' the p‘eephole, and saw' his ’neighhor, Jose Contreras, tampering with the outdoor light near
:t.h"e door. Navarro asked his fiancée to call the police while he continue_d to surveil |
‘Contreras through the peephole |

Trm Navarro watched as Jose Contreras acted brzarrely-and as if Contreras was
high on methamphetamme Navarro saw and smelled, smoke Kennewrck Polrce Ofﬁcer

|

Cory McGee arrrved at the apartment complex Ofﬁcer McGee saw a fire near Navarro’s

front door and a male standmg near the door of Navarro S apartment starmg at the ﬂames.

-Accordmg to Ofﬁcer McGee the ﬂames climbed four feet hlgh along the door of
Navarro S apartment »

| Ofﬁcer Cory McGee 1dent1ﬁed hrmself as apolrce ofﬁcer and 1nqrured from J ose
Clontr"eras about hrs actwltres S Contreras turned toward Ofﬁcer McGee produced a large -'
N krtchen knrfe and stated “‘Who the t"‘** are you‘7”’ Report of Proceedmgs (RP) at 125.
McGee agarn 1dent1ﬁed hlmself as a polrce ofﬁcer Contreras walked toward Ofﬁcer
.McGee with the kmfe porntecl at McGee McGee drew his gun and warned Contreras
- that he would shoot 1f Contreras took any more steps forward -
' Ofﬁcer J ames Scott arrrved at the apartment complex and notrced J 0se Contreras

; actrng aggressrvely Contreras held the knrfe in one hand w1th hrs other hand clenched in

afist. He stood in a fighting stance Contreras retreated mto his apartment The ofﬁcers
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: ' \
extinguished the fire and called for assistance. The fire had burned Navarro’s doormat =~

and had charr'ed Navarro’sfront door and apartment ﬂoor.‘"

Kennewick Officer Aaron Hamel responded and surveilled the back of the
apartments. .Ofﬁcer Hamel espred Jose Contreras holding a 1arge knife, on a balcony
Contreras threw objects at Ofﬁcer Hamel while also repeatedly stabbmg, w1th hrs knife,
the wooden rarlmg on the deck. Hamel 1dent1ﬁed hrmself as a pohce ofﬁcer and told

Contreras to drop the kmfe Contreras snarled CPER* you, [am gorng to kill-all. of you.”

- RPat110.

FAASWAT team arrived at_tne Kennewick »apartmeint oo.mpllex. The team evacuated
Tim Navarro and his farniiy from their apartrnent via a bedroom window. Eventually the
-SWAT team gained entry to Contreras? apartrnent and arrested him. A later toxicology
report confirmed the presence of methamphetamine in Contreras’ body. |

: PROCEDURE :

The State of Washington charged Jose Contreras with ﬁrst degree arson. The |
information alleged that Confrera_s, Wnilé acting lknowingly and maliciously, caused a fire
that manifestly endangered human I.i.fe or damaged a dWerling.

At the conclusion of the eyidence, the trial court instructed the jury on the |
elements of first oegree arson and, at the request of Jose Contrer_as, on the ‘e‘lements@of

- first degree reckless burning as a lesser included offense. Aocording to one jury

instruction, to convict on the first degree arson charge, the jury had to find beyond
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reasonable doubt: 7

(1) That on or about October 14, 2017 the defendant caused a ﬁre
(2) That the fire :
" (a) was manifestly dangerous to human life, or
(b) damaged a dwelling; and
* (3) That defendant acted knowingly and mahcrously, and
(4) That this act occurred in the State of Washrngton

Clerk’s Papers (CP) at 60 Accordrnv to a sécond j Jury 1nstruct10n to conv1ct on reckless o

burmng in the ﬁrst degree the j Jury had to ﬁnd beyond reasonable doubt

(1) That on or about October 14,2017, the defendant caused a ﬁre
(2) That the fire damaged a building;

~(3) That the defendant knowingly caused the ﬁre

(4) ‘That the defendarit recklessly caused the damage; and *

(5) That thrs act occurred in the State of Washlngton

,,,,,,,

CP at 67 Note the drfference in mens S rea for the two charcres

Durmg the State S closmg argument the prosecutor stated '

My colleague is going to talk o you and I w111 have another chance
Butl wanted to say one more thmg about the reckless burning option and
that is an optlon and you know I think you can consrder that You should
_consider it. :

Butl have fo say that 1f you ﬁnd the defendant caused the ﬁre——
~ which is pretty stralghtforward He deﬁnrtely damaged a dwelling and that
fire was danigerous, manifestly dangerous to human life. I thirk it would be
more intéllectually honest for you to just find the defendant niot gurlty than -
find himn guilty only of reckless burning. :
- You know, if you find him gu1lty, the approprrate charge should be
arson in the ﬁrst degree

‘RP at 1.5‘9. Defense 'c-o‘unsel did not object.
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Defense counsel responded in his closing argument by listing the elements of the
'-crimes, as listed in the jury instructions, of first de’grjée arson and first degree reckless
| burning.

And I guess what I am getting at here, what we are looking at, the
difference that we are looking at has to do with arson in the first degree,
deals with an individual having malicious intent, Malicious intent. |
~ Reckless burning in the first degree has to do with an individual
acting recklessly and damaging a building. So is there a difference between _
~ being reckless and causing damage or trying to actually maliciously cause -
damage? - . _ ' .
There are differences in the law iri many situations, Talking about
manslaughter and murder. Manslaughtér, you can act recklessly. You
don’t mean to hurt anybody but you are being a fool. You are being an
idiot. You are doing something stupid and somebody dies. Manslaughter.
Murder, you want to kill them. You are intending to. Okay? There
- is adifference. Talking abouf intent. Okay?

RP at 164.- -

During his‘é-ummat-ion, de‘fense c_bunsel juxtaposed the concept of malicious intent
to lthe facts of tﬁe case and un_derscoréd that Jr‘ldse Contreras uttered no threats to fim
Navarro or his fémily. Confréras r}é\)ér threatened to harm fhg family or burn the
family’é épartm(ént. Contrérasnever dééléred .hatrédf fovs;ard t‘ﬁe fajinil'y aﬁd néver
expressed a wish to caﬁ_se farf_lily members harm. Defense counsel emp.hasizgd that
Navarro d-escribed Cbntreras as “ [a] crazed man doing things he didn’t
understaﬁd. ...”” RP at 166, 167. Defense counsel ended his argument:

This Was not a case where the defendant, althoﬁgh admittedly doing

this sort of thing was manifestly dangerous to human life. Yedh.
Absolutely. Not only just human lives there in B10, but we know it was a

n
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four- plex Okay? ' :

' Did it damage a dwelhng‘7 It sure did. But, again, that the defendant
‘had this malicious intent to do what he is accused of doing. We are asking

. you to find that the evidence doesn’t support arson in the first degree but

. rather supports the charge of reckless burning in the first degree. We are
askmg you that your verdlct so reflects. Thank you.

RP at 168.

s
)

The jury deolared T osevContreras gutlty of the greater charge ﬁrst degree arson.
The jury also returned a spectal verd1ct that found darnages Ito a dwelhng and the settmg
- ofa ﬁre manlfestl.y .dan.gerous to human life. |

burmg sentencrng, the tr1a1 court sﬂentenced J ose Contreras toa mtd range
'sentence' of ‘l 00 rnonths con.ﬁ-nement The eourt t”'ound.v.(»lontreras 1nd1gent and 1mposed
only mandatory qual ﬁnahmal obhgatlons 1nc1ud1nga$200 erlrnmal ﬁhnl0 fee and a
| $1.00 DNA ,colleot_l‘on; :fee.-: « | _‘ | | |
R LAW AND ANALYSIS

| Prosecutonal Mlsconduct -

On appeat J ose Contreras Vasrserts rmseonauct t‘orb statements‘ of the hroseeutlng
'attorney durlng closrng argument reéardrng thellesser. 1nctuded .rnstrucuonv | Contreras‘ |
complams of the prosecutor 1nform1ng the Jury that ﬁndmg Contreras not gullt}‘/. o;f any
crlme rather than ﬁnd1ng hlrn guﬂty of ﬁrst degree reckless burmng served 1ntellectua1

‘ honesty Contreras essentlally argues that the State S attorney commltted mrsconduct

'_ when seekmg to deny the accused the beneﬁt of a Jury 1nstruct1on on a lesser 1ncluded
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Jose Contreras’ brief cites no legal authority_ explaini_ng prosecutorial misconduct
when the prosecuting attorney argues against convicting the accused of the lesser
included crime. We therefore deny review of this asswnment of error. Thrs court does

not review errors alleged but not argued brrefed or supported with c1tat10n to authorrty

- e - ¥ |'fa“1‘{;v~

RAP, lO 3; Valente v. Bazley, 74 Wn 2d 857 858 447 P 2d 589 (1968) Avellanea’a V.
.Stare 167 Wn. App 474,485 1.5, 273 P.3d 477 (2012)
* Ineffective Assist_ance of Counsel

J ose_ Contteras next contends he received ineffective assistance of Tcounsel due to:
(1) counsel’s failure -t_o_j ohjec_t to the prosecutor’s remarks rn closing argument, 2)a
concession in defense counsel’s. closrng argument that the fire was mamfestly dangerous
to human life, and (3) counsel s failure to request-a voluntary intoxication instruction.
We disagree with each contention. |

To demonstrate 1neffect1ve a551stance of counsel, a defendant must make two

%

©h

showrngs First, the defendant must shovtf that defenﬂse. counsel’s re;:;ﬂvres-enta{tlon was
deficient, i.e., it fell below an objective standard of reasonableness based on’
consrderatron of all the circumstances. Second, a defendant must show that defense
counsel’s representation pr_e-Judrced the defendant. Thrs entails showing a re_asonable

probability that, except for counsel’s unprofessional errors, the result of the proceedings

would have been different. State v. McFarzand,frzj Wn.2d 322, 334-33, 899 P.2d 125]

}
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(1995).
We engage in a- strong presumption that counsel’s perf_ormancéwas reasonable.
State v. Kyllo, 166 Wn.2d 856, 862,215 P.3d 177 (2009). When counsel’s conduct can

be characterized as legitimate trial strategy or tactics, the performance is not deﬁc—ient.

State v. Kyllo, 166 Wn.?.-d at 863, Competency of 'érouriSel is determined based on ;the

entire record below. State v. McFar'land, 127 Wn.2d at 335.

‘Jose Coritreras first complains that his trial courisel petforrhed deficiently when

failing to object to the State’s attorney’s argument that intellectual honesty required

- acquitting Contreras of both charges rather than convicting him only of the lesser

3 ..fﬂc‘luded"‘chargefjA’s'_diééu§Séd above, the prosecutor’s staternents did not constitute

misconduct so d?ifénse counsel was not deﬁc_i;_e_-nf for féiil_ing t§ object to the remarks.
Lo Tos'e‘,an"trefras ".neX't QOmﬁlains- fhat trial cOu»n‘sell-CVOncededi thét the fire eﬁdangered
humaﬁ iif.e and Caﬁs‘é’d ~‘damagé toa Idw'elling. Heyg‘onténds his counsel effecf:_tively’ L
conceded h1s _guilt to first degree arson and fhereby withdrew fromi the jury the

consideration of finding Contreras guilty~of the lesser included offense of reckless

_ burning.

" We agree with Jose Contreras that the right to effective assistance of counsel

extends to closing arguments. State v. Kyllo, 166 Wn.2d at 870 (2009). Nevertheless, we

' f_.'md‘flo"iﬁéffective'péffd?manée of counsel.: Triai counsel aggressively requ”eslted that the

jury find Cor‘itrefa's not 'gui'lty' of ﬁrst'degree arson because Contreras lacked any -
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malicious intent. Counsel never conceded guilt of arson. Counsel conceded damage toa
dwelling and endangerment to life because the overwhelmlng facts supported these
elements of first degree arson. By conceding the obvious, counsel bolsteredcounsel’.s
and Contreras.’s credibility when arguing C_ontreras lacked malicious .intent.

Jose Contreras also asserts deﬁment performance by tria) counselvrn that counsel
farled to request.a voluntary 1ntox1catron instruction. Tokprevarl on the basis that trial
cotnsel was 1neffect1ve for failure to request a Jury instruction, the rev1ew1ng court rnust
find that the defendant was entrtled to the instruction, that counsel s performance was
deﬁcrent in failure to request the 1nstruct10n and that the failure to request the 1nstructlon
prejudiced the defendant.- State v. Johnston, 1.43 Wn. App. 1,.:21,' 177 P.3d 1127 (2007).

A criminal defe-ndant is entitled toa voluntary intoxication instruction only if:

(1) the crime charged has a partrcular mental state as an element (2) there is substantlal
evxdence of drinking or drug use, and (3) the defendant presents evrdence that the
drinking or drug use affected hIS or her ability to acquire the required mental state. State
v. Gallegos, 65 Wn. App. 230, 238 828 P.2d 37 (1992). Contreras fails the first prong
because case law prevrously foreclosed the ability of using a Voluntary 1ntox1cat10n
instruction for first degree arson. State v. Nelson, 17 Wn. App. 66, 71-72, 561 P.2d 1093
_ (1977). ” | ' |

In State v. Nelson, the court acknowledged that the arson statute contains the word

“maliciously,”  but held that the term denotes only a general 1ntent not a specific mental

9
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state. State v. Nelson, 17 Wn. App. at 7t). ,The'Nelsort court found no error when the trial._
~court requed to instruct the jury o_n; voluntary intoxicatien because the defendant was:not\ .
entitled to the instruetion. |
Crir‘ninat Filiné Fee
The trial ceart assessed legal financial obligations at sentencing of a $500 v\ictirn
penlty assessment fee, the §200 czrim'inaltt'ﬂi-ng fee, and the $100 DNA fee. Although
 mandaory WHef'ﬂ.imp‘oserl, the criminal filing fee and DNA fee et longer mandatory
R uhder new legislation as explained in State v Ra‘m‘z_'r'ez"f, 191 Wn.Zd 732,426 P.3d 714
- (2018) s o ‘
- Jose Contreras has prev1ous felony convictions. that hkely resulted in-an earher
'DNA collectron He asks that the ﬁhng fee and DNA fee be struck The State also.
advocates for the fees to be struck Pursuant to Ramzrez we remand for the trial court te
strike the two fees. Contre’ras need not be present at any hearing to str‘tke the two : |
 financial ebligatieijs.- S o | |
o - St'atemerrt.ef'.Additic")'nat Grounds
| Jose Contreras r-aises ﬁ.ve‘is’s'u.es ina staterfr'erit of a‘dd-itional grOunds (SAG).:--But,
in eontravéntiori of RAP 10.10, Coritr_eras does not inform this cOur't of the rrattrre and -
occurrence of the alleged errors. Centreras only cites federal statutes and civil court rules
to suﬁport h1s éententrons;,neither of which apply to his case. For example, Cer_rtreras :

' cites a civil court rule regarding speedy trial rights. Contreras does not ex'plain,.thoug'h,‘ |
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1

'how or why he beheves that—right was violated. In hlS third ground Contreras cites the
due process component of the Fifth and Fourteenth Amendments and then crtes to civil
court rules stating that documents are to'be signed and dated. We do notvknow how those :
two theories connect.\and what error Contreras asserts.

In his first additional ground Contreras c1tes the Fifth Amendment to the Unrted |

States Constitution and states that “for due process of law to take effect a crime has to be .

.-'

Tim Navarro never ﬁled any compiaint for damages against him Contreras

: misunderstands that the State’s filing of an information against him c'onstitutes the

¢ allegation that a crime was committed The inJured party need not file a civil cornplaint
-In his fourth addrtional ground, Contreras raises a federal statute dealing w1th

, ?‘Conspiracy to interfere_ﬁwith civii rights” and then'accuses his appellaﬂtecounsel{ of
assisting the t'rialI court in “conduct that is in vioiation of applicable rules of Judicial
Cond—uct. .. ,” SAG, ground 4. Contreras discusses ex parte communication but
appellate counsel only represents Contreras on appeal. Another attorney represented
Contreras at trial. We do not know how or why appellate counsel would engage in

| contact with the trial court.

CONCLUSIONS

i

We affirm Jose Contreras conviction for first decrree arson. We remand to the

sentencmg court-to strike the criminal ﬁhng fee and the DNA collection fee. We

11
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otherwise affirm Contreras’ sentence.
A'majority of the panel has defermined this opinion will not be printec_i in the -

Was’hingtonAppéIlaté Reports, but it will be filed for public record pursuant to RCW

S

2.06.040.
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| No. 35975-1-i1
Respondent, N ' .
‘'ORDER DENYING MOTION FOR
V. RECONSIDERATION

JOSE ANTONIO CONTRERAS,
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Appellant.

THE COURT has éonsideréd apbellant’s motion: for reconsideration, and is of the
'_o'pinion the_motidh should be denied. 'Therefo're, |

ITIS ORDERED‘the motion for reconsideration of fhis court's opihion of June 13,
' 201.9,'is denied. | |

.PANEL: Judges Fearing, Korsmd, Siddoway

FOR THE COURT:

" ROBERT LAWRENCE-BERREY
Chief Judge ’ '
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Jose Antonio Contreras
#319551

Clallam Bay Corrections Center
1830 Eagle Crest Way

Clallam Bay, WA 98326-9723

Andrew Kelvin Miller (sent by e-mail only)
Terry Jay Bloor

Benton County Prosecutor’s Office

7122 W. Okanogan Place, Bldg. A
Kennewick, WA 99336-2359

Re: - Supreme Court No. 97640-6 - State of Washington v. Jose Antonio Contreras
Court of Appeals No. 35975-1-III

Counsel and Mr. Contreras:

Enclosed is a copy of the Order entered following consideration of the above matter on the
Court’s January 7, 2020, Motion Calendar.

Sincerely,

Steo Ko

Susan L. Carlson
Supreme Court Clerk
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FILED
SUPREME COURT
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- | . BY SUSAN L. CARLSON
i CLERK

THE SUPREME COURT OF WASHINGTON

N
STATE OF WASHINGTON ) No. 97640-6
) .
Respondent ) ORDER
- ) D
. ) Court of Appeals
Co ) No. 35975-1-111
JOSE ANTONIO CONTRERAS, )
Petitioner. )
)
)

Department I of the Court, composed of Chief Justice Stephens and Justices Johnson,
Owens, Gonzalez, and Yu (Justice Madsen sat for Justice Yu), éonsidered at its January 7,‘ 2020,
Motion Calendar whether review should be granted pursuant to RAP 13.4(b) and unanimously
agreed that the following order be entered. |

IT IS ORDERED:

That the petition for review is denied.

DATED at Olympia, Washington, this 8th day of January, 2020.

For the Court

LS

7 CHIEF JUSTICE
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Jan 13 2020
Court '@f._‘Appeals

COURT OF APPEALS, DIVISION lll, STATE OF WASHINGTON

: | )
STATE OF WASHINGTON, )
Respondent, ) MANDATE
. ) , .
V. - , ) No. 35975-1-lli
_ _ , ) .
JOSE ANTONIO CONTRERAS, ) Benton County No. 17-1-01142-1
Appellant. ) _
' ) COURT ACTION REQUIRED

The State of Washlngton to: The Superior Court of the State of Washmgton
in and for Benton County

This is to certify that the Opinion of the Court of Appeals of the State of Washington, Division Iil,
filed on June 13, 2019 became the decision terminating review of this court in the above-entitled -
case on January 8, 2020 The cause is mandated to the Superior Court from which the appeal
was taken for funher proceedings in accordance with the attached true copy of the Opinion.

Court Action Required: The sentencing court or criminal presiding judge is to place this matter
on the next available motion calendar for action consistent with the Opinion.

IN TESTIMONY WHEREOF, | have hereunto set my hand and
affixed the seal of said Court at Spokane.

Clerk of the Court of Appeals, Division I
State of Washington :

ccC: se Antonio Contreras
Andrew K. Miller
Terry J. Bloor
Hon. Alexander C. Ekstrom, Presiding Judge




