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FILED: September 6, 2019

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-7529, Derrick Cheeks v. Alford Joyner
0:17-¢cv-02876-DCC

NOTICE OF JUDGMENT

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please be
advised of the following time periods:

PETITION FOR WRIT OF CERTIORARI: To be timely, a petition for
certiorari must be filed in the United States Supreme Court within 90 days of this
court's entry of judgment. The time does not run from issuance of the mandate. If a
petition for panel or en banc rehearing is timely filed, the time runs from denial of
that petition. Review on writ of certiorari is not a matter of right, but of judicial
discretion, and will be granted only for compelling reasons.
(www.supremecourt.gov)

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED

- COUNSEL: Vouchers must be submitted within 60 days of entry of judgment or
denial of rehearing, whichever is later. If counsel files a petition for certiorari, the
60-day period runs from filing the certiorari petition. (Loc. R. 46(d)). If payment is
being made from CJA funds, counsel should submit the CJA 20 or CJA 30 Voucher
through the CJA eVoucher system. In cases not covered by the Criminal J ustice
Act, counsel should submit the Assigned Counsel Voucher to the clerk's office for
payment from the Attorney Admission Fund. An Assigned Counsel Voucher will
be sent to counsel shortly after entry of judgment. Forms and instructions are also
available on the court's web site, www.ca4.uscourts.gov, or from the clerk's office.

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of
costs, shall file a Bill of Costs within 14 calendar days of entry of judgment. (FRAP
39, Loc. R. 39(b)).


http://www.supremecourt.gov
http://www.ca4.uscomts.gov
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN
BANC: A petition for rehearing must be filed within 14 calendar days after entry of
judgment, except that in civil cases in which the United States or its officer or
agency is a party, the petition must be filed within 45 days after entry of judgment.
A petition for rehearing en banc must be filed within the same time limits and in the
same document as the petition for rehearing and must be clearly identified in the
title. The only grounds for an extension of time to file a petition for rehearing are
the death or serious illness of counsel or a family member (or of a party or family
member in pro se cases) or an extraordinary circumstance wholly beyond the
control of counsel or a party proceeding without counsel.

Each case number to which the petition applies must be listed on the petition and
included in the docket entry to identity the cases to which the petition applies. A
timely filed petition for rehearing or petition for rehearing en banc stays the
mandate and tolls the running of time for filing a petition for writ of certiorari. In
consolidated criminal appeals, the filing of a petition for rehearing does not stay the
mandate as to co-defendants not joining in the petition for rehearing. In
consolidated civil appeals arising from the same civil action, the court's mandate
will issue at the same time in all appeals.

A petition for rehearing must contain an introduction stating that, in counsel's
judgment, one or more of the following situations exist: (1) a material factual or
legal matter was overlooked; (2) a change in the law occurred after submission of
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S.
Supreme Court, this court, or another court of appeals, and the conflict was not
addressed; or (4) the case involves one or more questions of exceptional
importance. A petition for rehearing, with or without a petition for rehearing en
banc, may not exceed 3900 words if prepared by computer and may not exceed 15
pages if handwritten or prepared on a typewriter. Copies are not required unless
requested by the court. (FRAP 35 & 40, Loc. R. 40(¢)).

MANDATE: In original proceedings before this court, there is no mandate. Unless
the court shortens or extends the time, in all other cases, the mandate issues 7 days
after the expiration of the time for filing a petition for rehearing. A timely petition
for rehearing, petition for rehearing en banc, or motion to stay the mandate will stay
issuance of the mandate. If the petition or motion is denied, the mandate will issue 7
days later. A motion to stay the mandate will ordinarily be denied, unless the
motion presents a substantial question or otherwise sets forth good or probable
cause for a stay. (FRAP 41, Loc. R. 41).
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FILED: September 6, 2019

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-7529
(0:17-cv-02876-DCC)

DERRICK LAMAR CHEEKS
Petitioner - Appellant

V.
ALFORD JOYNER

Respondent - Appellee

JUDGMENT

In accordance with the decision of this court, a certificate of appealability is
denied and the appeal is dismissed.
This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-7529

DERRICK LAMAR CHEEKS,
Petitioner - Appellant,
V.
ALFORD JOYNER,

Respondent - Appellee.

Appeal from the United States District Court for the District of South Carolina, at Rock
Hill. Donald C. Coggins, Jr., District Judge. (0:17-cv-02876-DCC)

Submitted: June 27, 2019 Decided: September 6, 2019

Before DIAZ and QUATTLEBAUM, Circuit Judges, and HAMILTON, Senior Circuit
Judge.

Dismissed by unpublished per curiam opinion.

Eduardo K. Curry, CURRY LAW FIRM, LLC, North Charleston, South Carolina, for
Appellant.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Derrick Lamar Cheeks seeks to appeal the district court’s orders accepting the
recommendation of the magistrate judge, denying relief on his 28 U.S.C, § 2254 (2012)
petition, and denying reconsideration. The orders are not appealable unless a circuit justice
or judge issues a certificate of appealability. 28 US.C, § 2253(c)(1)A) (2012). A
certificate of appealability will not issue absent “a substantial showing of the denial of a
constitutional right.” 28 U,S.C, § 2253(¢)(2) (2012). When the district court denies relief
on the merits, a prisoner satisfies this standard by demonstrating that reasonable jurists
would find that the district court’s assessment of the constitutional claims is debatable or
wrong. Slack v. McDaniel, 529 U.S, 473, 484 (2000); see Miller-El v. Cockrell, 337 U.S,
322, 336-38 (2003). When the district court denies relief on procedural grounds, the
prisoner must demonstrate both that the dispositive procedural ruling is debatable, and that
the pétition states a debatable claim of the denial of a constitutional right. Slack, 529 U.S,
a1 484-85.

We have independently reviewed the record and conclude that Cheeks has not made
the requisite showing.! Accordingly, we deny a certificate of appealability and dismiss the

appeal. We dispense with oral argument because the facts and legal contentions are

! We note with disapproval that the briet filed by petitioner’s attorney in this court
is almost a verbatim copy of the objection to the magistrate’s report that petitioner filed,
pro se, in the district court. We further note that the single original argument in the brief
(relating to the search warrant at issue in this case) has no basis in the record or in law.

2



" USCA4 Appeal: 18-7529  Doc: 9 Filed: 09/06/2019  Pg: 3 of 3

adequately presented in the materials before this court and argument would not aid the
decisional process.

DISMISSED
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f

APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Derrick Lamar Cheeks,- ) . C/A No. O:l7-28'76-DCC—PJG
Petitioner, ;
Vs. ; REPORT AND RECOMMENDATION
Alford Joyner, i |
| Respondent. ;
)

Petitioner Derrick Lamar Cheeks, a self-represented state prisoner, filed a petition for a writ
ofhabeaé corpus pursuant to 28 U.S.C. § 2254. This matter is before the court pursuant to 28 U.S.C.
§ 636(b) and Local Civil Rule 73.02(B)(2) (D.S.C.) for a Report and Recommendation on
Respondent’s amended motion for summary judgment. (ECF No. 33.) Pursuant to Roseboro v.
Garrison, 528 F.2d 309 (4th Cir. 1975), the court advised Petitioner of the summary judgment and
dismissal procedures and the possible consequences if he failed to respond adequately to
Respondent’s motion. (ECF No. 36.) Petitioner filed a response in opposition and a supplement

with exhibits' (ECF Nos. 46 & 49), and Respondent replied (ECF No. 47)2 Having carefully

' Respondent filed a motion to strike exhibits attached to Petitioner’s supplement to his
response. (ECF No. 48.) The motion is denied. To the extent any exhibits improperly expand the
record, see Rules Governing § 2254 Cases 7, they were not considered by the court. But
see generally Fielder v. Stevenson, Civil Action No. 2:12-cv-00412-JMC, 2013 WL 593657, at *4
(D.S.C. Feb. 14, 2013) (“[T]he usual bars to hearing evidence not presented in state court may not
be applicable insofar as the claims relate specifically to the PCR attorney’s ineffectiveness.”) (citing
Cristin v. Brennan, 281 F.3d 404, 417 (3d Cir. 2002)). j

2 petitioner also filed a sur-reply. (ECF No. 51.) The court observes that the Local Rules
make no provision for sur-reply memoranda and Petitioner did not seek leave of the court to filea
sur-reply. Accordingly, the sur-reply was not considered in the court’s recommendation. However,
consideration of the sur-reply would not have changed the court’s recommendation.

Page 1 of 29
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0:17-cv-028/6-DCC  Date Hle(l 06/28/18 Entry Number o4 Fage Z o014y

considered the parties’ submissions and the record in this case, the court finds that Respondent’s
motion should be granted and the Petition be denied._
BACKGROUND
In November 2009 ‘Petitioner was indicted in the Spartanburg County Court of General
Sessions for trafﬁcking in crack cocaine and possession with intent to distribute crack cocaine within
one- half mlle ofa school (App at 595 98 ECF No 32-3 at 91-100.) Petitioner was jointly tried
w1th lns uncle Rlcky Cheeks in an October 2010 trial (App at 1, ECF No. 32-1at3, ) Petmoner
was replesented at trial by Jeff Wilkes, Esqulrc ( Ll) Petmoner was found guilty as charged and
sentenced to twenty-ﬁve years’ imprisohment and a §200,000 ﬁne for trafficking in crack cocaine
and ten yeale’ imprisonment ano a_.$l10(),000 fine for poss_ession' within intent to.distribute crack
cocaine uvithln one-half mile of a school; lo run concurrently. (App. at 465,VECF l\lo. 32-2 at 85.)
' Petitioher"appealed' his convictions and sehtenc-es to the South Carolina Court of Appeals,
wherein he was again represented bﬂy Wilkes. (ECF No. 32-5at 1.) Petitioneh raised the following

issues on appeal: .
L Should the drugs’ [sic] seized in the home be suppressed because the Search
Warrant, which did not give any descrlptlon of the place to be searched, was

' Iamally invalid? Coe ' N

II. ** Was it error for the trial court to instruct the jury that “actual knowledge of
the presence of crack cocaine is-strong evidence of a defendant’s intent to
control its disposition or use?”

(ECF No. 32 5 at 6 ) The appeal was cemﬁed for review by the South Camlma Supreme Court
pursuant to South Carolma Appellate Court Rule 204(b)..The Supreme Court afﬁrmed Petitioner’s

convictions and sentences in a pubhshed opinion.? (App. at 4.77, ECF No. 32-2at97.)

3 State v. Derrick Lamar Cheeks, 737 S.E.2d 480 (8.C. 2013).

Page 2 of 29
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Petitioner filed a pro se application for post-conviction relief (“PCR”) in the Spartanburg
County Court of Common Pleas on June 21, 2013. Petitioner raised the following issues:

(a) Counsel failed to argue rhe probable ‘caus‘eto issuance of warran't;

(b) Counsel failed to challenge the veracrty of warrant affidavit.

(c) - .Counsel failed to move for a bill of particulars requesting disclosure of .
confidential informant. '

(App at 487 ECF No 32-2at 107) (errors in orlgmal) Petltloner then retamed counsel Chrlstopher
D. Brough Esqulre and amended his apphcatxon to raise the followmg issues (quoted verbatlm) in

addltlon to those already ralsed
(a) Ineffective Assrstance of Counsel - The Apphcant s trial counsel was
' “ineffective in consenting to allow the Applicant’s case to be tried with.the
case of chky DW1ght Cheeks thereby prejudlcmg the Applicant’s defense.

(b) Ineffectlve A531stance of Counsel The Apphcant s tr1a1 counsel wasw
ineffective in failing to move to sever his case from the case of Ricky Dwight
Cheeks.

(c) Ineffectlve Asswtance of Counsel - The Apphcants trial counsel was
ineffective in failing to make a motion for a pretrial Franks hearing in order
to suppress evidence of drugs based on a search warrant dated June 4, 2009,
« ... that was defective: - .- -~ . -

(d) Ineffective Assistance of Counsel — The Applicant’s trial counsel was
ineffective in failing to make a motion in limine to exclude any character and
..+ prior bad act evidence before the trial, resulting in testimony being admitted

of the Applicant’s prior drug dealings. .. -

(e) Ineffective Assistance of Counsel — The Applicant’s trial counsel was
ineffective in-failing to object to testimony from. Eric Elder and Tracy
Markley that discussed the prior drug relationship that they had with the
Applicant. The Applicant’s trial was also ineffective for failing to move for
a mistrial based upon prosecutorial misconduct, such misconduct bemg the
admission of prior drug dealings by an experienced prosecutor.

Page 3 of 29
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1. . Defense Counsel was ineffective for failing to file necessary motions with the
court and law enforcement to ensure that all physical evidence in this case
was preserved and that the Applicant had an equal opportumty to access the
evidence for the independent testing.

2. Defense Counsel was ineffective for failing to prepare and present a defense
to Applicant’s charges wheie the benefit of retaining the right to the last
argument was 51gn1ﬁcantly outweighed by the need to explain the

~ circumistances and evidence that were readily explainable and which, left
‘unrefuted, were highly prejudicial to thc defense.

3. Defense Counsel was ineffective for fallmg to hire an independent search
" warrant expert in Apphcant s'case. * - :

4. Defense Counsel was ineffective for failing to move to suppress evidence that
was obtained in Violation of the Four'th Amendment.

5. Defense Counsel was' ineffective for failing to ob] ect and challenge the Trial
" Judge abusing his dlsc1et10n dunng motlop to suppress

6.  Defense Counsel was meffectlve for fallmg to adequately cross-examine state
S w1tness Craig Hannmg

7. Defense Counsel was ineffective forfailing to adequately cross-examine state
witness Matt Hutchins.

-

8. Defense Counsel was ineffective for failing to cross-examine state witness
Paul Norris. :
9. 'Defense Counsel was ineffective for fallmg {o cross-examine state witness

Lieutenant Steve Cooper. - * ST

' 10 * ' Defense Counsel was ineffective for failing to cross-examine Sgt. Pharis. -
11. - - Defense Counsel was ineffective for neglecting to investigate and produce
-+ witnesses who would have established that Erlc Elder and Tracy Markley did

‘in fact sed drugs.: R :

12.  Defense Counsel was meffectlve for fallmg to object to prlor bad act
evidence of Eric Elder where the content of testimony was more prejudicial
‘than probative. -

Page 4 of 29
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13. Defense Counsel was ineffective for failing to object to prior bad act
evidence of Tracy Markley where the content of testimony was more
prejudicial than probative.

14, Defense Counsel was ineffective for failing to research and present an
argument pertaining ‘to a defense of third party guilt where, on the
‘demonstrable facts of this case such a defense was a viable option.

15. Defense Couusel was meffef‘tive for. failmg to nbtect to The Hands of One
Hand of All Jury Charge that viclated Applicant S due process by shifting
burden from State to Applicant.

16. Defense Counsel was meffectlve for failino to move to quash Aoplicant s
indictments based on Selective Prosecution.

17. - Appellate Counsel was ineffective in ‘tha“t_i h_,e_ adyised Applicant’s family at
Oral Argument that if the State Supreme Court affirmed the lower court’s
_ruling he would appeal decision to The. United States Supreme Court, and
subsequent to.Supreme Court’s ruling that was: unequivocally (ontrary to
Federal Established Law he failed to do SO.

18. Defense Counsel was 1neffect1ve in that he failed to ObjCCt and renew his
motions to sever and mistrial based on State’s failure to notify the Applicant
- of all charges Applicant was held to answer for.

19. Prosecutorial Misconduct in that the prosecuter’s opening and- closing
" arguments-to the jury.deprived Applicant of a fair trial in violation of due
process.

20. -+ Defense Counsel’s failure to object to the prosecutor’s opening,and closmg
arguments to the jury constituted deficient performance. : . . ..,

21." Prosecutorial Misconduct in that the prosecutor failed to disclose “material”
evidence in violation of Brady, cumulative effect of all “undisclosed”
‘evidence ‘was “favorable™ to the Applicant, and:favorable, evidence the
prosecutor failed to disclose'to Applicant would have made a different result
“reasonable probable” in Trafficking Crack Cocaine prosecution, and thus,
non-disclosure of ev1dence deprived Applicant of a fair trial in violation of
due proeess S : oo

22.  Defense Counsel’s failure to object to the prosecutor’s failure to disclose

favorable evidence that was material to Applicant’s guilt constituted deficient
performance. In addition “the Applicant contends that there is evidence of

Page 'S of 29
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material facts not previously presented and heard that requires vacation”
[S.C. Code Ann. § 17-22-15(C)] of his judgment and sentences. . . .

23.  Applicant seeks a new trial based upon after discovered evidence based upon
where the State witness Eric Elder and Tracy Markley has subsequently been
given “rewards” for “testifying” from the state, and where they have
subsequently pled guilty to charges of “PWID non-violent as “lesser included
offenses™ of “Trafficking Crack Cocaine” “100 grams or more” and “400
grams or more.”
(ECF No 32 8 at 1= 6) (errors in orrgma]) A hearmo was held on the application on September 3,
2015. (App. at 496 ECF No. 32 2 at 116 ) The PCR court denied Petitioner’s application by order
dated November 2, 2015 (App at .)8 3, ECF No 32 3 at 85.)
Petitioner appealed the PCR court ] order by ﬁllng a petition for a writ of certiorari to the
South Carolina Supreme Court on November 10, 2015. Petitioner presented the following issue in
the petition: - -
Trial counsel erred in failing to object to the prejudicial prior bad acts evidence and
negative character testimony from drug users and dealers who aligned themselves
with petitioner because the result was the denial of petitioner’s right to a fair trial in
the case.
(ECF No. 32-10 at 3 } The Supreme Court demed the petltron and 1ssued the remrttrtur on July 28,
2017. (ECF No 32- 18 )
Durrng the pendency of his PCR appeal Petltloner ﬁled a second pro se PCR application in
the Spartanburg County Court ofCOmmon Pleas on June 20 201 6. (ECF No. 32-12at1.) The PCR
court dismissed Petitioner’s second PCR applrcatton on November 6,2017. (ECF No.32-17at1.)

Petitioner filed this petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 on

- October 23, 2017. Petitioner amended his petition on No'yember 17,2017.

Page 6 of 29
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FEDERAL HABEAS ISSUES -

The Petition for a writ of habeas corpus raises the following issues, quoted verbatim:

Ground One:

Supporting Facts:

‘Ground Two:

Supporting Facts:

S

Ground Three:

*'Supporting Facts: -

Ground Four:'

The trial court jury instruction that actual knowledge of the
presence of crack cocaine is strong evidence of a Defendant’s

- -intent to controel its disposition or use was error that had a

substantial and injurious effect and mﬂuence in the jury’s
verdict.

The South Carolina Supreme Court rulmg that the Jury charge
unduly emphasized the evidence and deprived the jury of its
prerogative to draw inferences and weigh the evidence and
petitioner. could - not : demonstrate: prejudice 'due - to.-
overwhelming guilt was contrary to clearly established federal
law and wasbased on an‘unfeasonable-determination: of facts .
in light of the ev1dence presented in the state court

» proceeding.- - R I . e

- The petitioner had-a legitimate:expectation of privacy in-the

premises searched.

The state’s key witnesses Eric Elder and Tracy Markley «..- .
‘unequivocally demonstrated by their testimony that the
petitioner had--a-legitimate expectatlon of pnvacye in: .the’

plemlses oearched i : S G

The search warrant is defectlve on its face for fa11mg to state:

with particularity the premises to be searched.

The South Carolina Supreme Court ruling that an affidavit
may incorporate by reference the description of the premises

searched where the search warrant is blank. following the.
section titled “Description of Premises (Person, Place, or

- Thing) to be Searched”,or an accompanying affidavit for

purposes of satisfying the particularity requirement was
contrary to and involved“an unreasonable application of -
clearly established federal law as determmcd by the Supreme

- Court ofthe United States. -+~ * - -

* Petitioner was denied his right to-effective assistance of

counsel under the Sixth and Fourteenth Amendment to the
United States Constitution as well as Article I, Section 14 of
the South Carolina Constitution when trial counsel failed to
make A Motion for a Pre-Trial Frank’s Hearing,

Page 7 of 29
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Supporting Facts: Counsel failure to investigate and introduce the arrest
warrants and police reports of Paul Norris and Craig Hanning
that was in his possession; subpoena Paul Norris and Craig
Hanning to the hearing; investigate and fully cross examine
trial counsel in.regards to the petitioner being arrested and
indicted for the March 3 and 16, 2009 C.I. buys in the
affidavit; and file a Rule 59(e) motion during petitioner’s
initial collateral. proceeding impeded the petitioner from
comp ymg with tl*e otate s established procediires.

Ground Fiyé:"' - Petitioner was dcmcd his right to Effective Assistance of
o * Counsel under the Sixth and Fourteenth Amendment of the
‘United States:Constitution as well as Article I, Section 14, of
" the South Carolina Constitution when trial counsel failed to
‘make a pre-trial metion for Disclosure and Identity of
" Confidestial Informant.

Supporting Facts:  The searca warrant affidavit unequivocally reveals that the
A confidential informant was an active participant and counsel’s
failure o' raise claim during petitioner’s initial collateral
~ proceeding ‘impeded pétitioner from complying with the-

state’s established procedures. ‘

Ground Six: -~ Petitioner was denied his rights-to equal protection and

e ’ effecfive assistance of counsel under the Fifth, Sixth and

- Fourteenth Amendments of the United States Constitution as

cn . well as Article L Section 14, Article I § 3, of the South

" Carolina Constitution when trial counsel failed to make a

dooe motion to squash petltloner s mdlctments based on selective
I - ' prosecution.  ~ - .+

Supporting Facis: ~ During the PCR' Hearing of the petltxoner the state’s PCR

©i 4w 7 v judge and petitioner’s PCR counsel impeded petitioner from

~ presenting his selective prosecution claim. Petitioner argued

<7~ that hé'was similarly situated to his white codefendant’s Eric

* "' ."Elder andTracy Markley when it came to the 400 grams and

haif proximity to a school zone charges. Petitioner never had

a chance to fully-argue and present his claim because the PCR

judge stated “he wasn’t buying the issue”. However, the

judge asked PCR counsel did he know of any other issues?

S ' PCR counsel stated that “he presented what he deemed to be

the most significant issues that he felt showed trial counsel

was ineffective”. In addition, PCR counsel stated that he had

a discussion with petitioner in regards to other issues

~ petitioner wanted to raise and he told petitioner that he

H
L A
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Ground Seven:

Supporting Facts:

Ground Eight:

thought that the issues raised were the most realistic in
showing that trial counsel was ineffective. Petitioner asked
about introducing his exhibits to support his claim and PCR
counsel stated that petitioner’s exhibits were a matter of the
record and counsel’s failure to.file a Rule 59(¢) motion
impeded petitioner from - complying with the state’s

-established procedures. -

Petitioner was denied his right-to.a fair trial under the Fifth,
Sixth, and Fourteenth Amendments to the United States
Constitution,-as: well; as. Article I, Section 14 of the South
Carolina Constitution when the state committed a due process

“violation . in- presenting: -false .testimony of prosecution

witnesses denying that'the state had agreed to dismiss felony
charges against them in exchange for their testimony: Matt
Hutchins testimony that petitioner was standing in proximity

- of the crack cocaine when the search warrant was executed:

and . prosecutor’s opening .and .closing arguments that
petitioner possessed toe 100 grams of crack cocaine.

During the PCR hearing of the petitioner the state PCR judge
and petitioner’s . PCR counsel impeded petitioner from .
plesenting his false testimony claim and introducing his

. exhibits in support of his claim. . Petitioner asked PCR
- counsel at the beginning and during the hearing could he
. present his exhibits and PCR counsel stated that he would

give petitioner the opportunity to put anything that he wanted

- to introduce in the record at the end of the hearing. Petitioner

argued that his after discovered evidence of Eric Elder and
Tracy Markley plea deals supported his claim that the

. prosecutor presented false testimony to the jury in opening

. statement and during. trial.  Petitioner never got the

¢ .opportunity to fully argue:-and prcsent his claim because the
.. PCR judge stated: “What else? ;- What other issues?”
‘However, the PCR judge asked PCR counsel did he know of

any other issues? And PCR counsel stated that he presented

~ what he deemed to be the most significant issues that he felt
.- showed trial counsel was ineffective. Petitioner asked PCR
.. counsel what about his exhibits he wanted to introduce into

the record. PCR counsel stated that petitioner's exhibits were
a matter of the record. .

Petitioner was denied his right to effective Assistance of

. Counsel under the Sixth and Fourteenth Amendments to the

-Page 9 of 29
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United States Constitution as well as Article I, Section 14, of
the South Carolina Constitution when trial counsel failed to
make a Motion in Limine and object to exclude any character
and prior bad-act evidence prior to and during trial where the
content of testimony was more prejudicial than probative .
because the result was the denial of petltroner s right to a fair
: trial.: :
Supporting Facts:  PCR court ruling trial counsel wasn’t 1neffect1ve for failing to
: R - make a motion to -exclude character and prior bad act
evidence prior to trial and object to the testimony of Eric
Elder because it was the resgestae of the case: and failingtc - -
object to Tracy Markley testimony to be objectionable
wio o becausean objéction would have drawn unnecessary attention
to the jury was contrary to and involved an unreasonable
applicationof clearlyestablished federal law as determined by
the Supreme Court of the United States and was based on an
“unreasonable determination of facts in light of the evidence
presented in the state court proceedmg

(Am Pet., ECF No. 8- l) (errors in orrgmal)
DISCUSSION |

A.b Summary AJudgment Standard

” Summary Judgment is approprlate only if the mov1ng party shows that there is no éenulne
dlspute as to any materral fact and the [movmg party] is entltled to judgment as a matter of law |
Fed. R. C1v P. 56(a). A party may support or refute that a mater1a1 fact is not dlsputed by crtmg
to particular parts of materials in the record” or by “shovtzmg that the materrals crted do not establrsh
~ the absence or presence of a genulne dlspute or that an adverse party cannot produce admissible

ev1dence to support the fact ” Fed R C1v P. 56(c)(1) Rule 56 mandates entry of summary

judgment “agamst a party who farls to make a showmg sufﬁ01ent to estabhsh the existence of an

element essent1al to that party s case.” Celotex Corp. v. Catrett 477 U S 3 17 322 (1986)

Page 10 of 29
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In deciding whether there is a genuine issue of material fact, the evidence of the non-moving
party is to be believed and all justifiable inferences must be drawn in favor of the non-moving party.

See Anderson v. Liberty Lobby, Inc., 477 U.S. 242,255 (1986). However, “[o]nly disputes over

facts that mrght affect the outcome of the suit under the govemmg law will properly preclude the
entry of summary judgment. Factual dlsputes that arerr e.evant or unnecessary wrll not be counted ”

Id.at248. . e ;i..
The moving party has the burden of provmg that summaw Judgment is appropriate. Once

the moving party makes this showing, howcver the opposmg party may not rest upon mere

allegations or denials, but rather must, by afﬁdavrts or other means permitted by the Rule, set forth
specific facts showing that there is a genuine issue for trral See Fed R. Civ. P. 56(c) (e); Celotex

.| ,
U

Corp., 477 U.S. at 322. Further, while the federal court is charged with l1berally construmg a

petition filed by a pro se litigant to allow the development of'a potentially meritorious case, see, €.,

-

Erickson V. Pardus 551 U.S. 89 (2007), the requirement of liberal constructi.o.n does not mean that

& . 5 .. +

L . A

the court can 1gnore a clear fallure in the pleadmgs to allege facts whrch set forth a federal cla1m nor

] P

can the court assume the existence of a genume issue of materral fact where none exrsts Weller V.

BN

Dep tof Soc Servs 901 F. 2d 387 (4th Crr 1990)

]

B. | Habeas Corpus Standard of Revrew

In accordance wrth the Antrterrorrsm and Effe‘ctrye Death Penalty Act of 1996 (“AEDPA”)
claims adJudrcated on the merits in a state court proceedmg cannot be a basis for federal habeas
co-rpus relief unless the de'crs‘ro‘n was . contrary to, or mvolved an unrealsonable appllcatlon of clearly

established feder al law as dccrded by the Supreme Coun of the Umted States or the decrsron ‘was

based on an unreasonable determination of the facts in light of the evidence presented in the state

Page 11 of 29
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quotation-marks and citation omitted). Thus, a federal court may consider jon:ly those issues which |
have' been . propefl’y “presented to the state- appellate courts with jurisdiction- to -decide them:. -
Géﬁex’ally,'ia'fedé':‘ral habéas ’cdifrt'sh’opl‘vd r';v()‘t-'re"v'iew th:‘:mé}it's of :cléims".vtha‘t would be found to'be:
protedurally defaulted (or barréd)under indépendént and adequate state procedural rules. Lawrence -

V. 'Bré'nkér'; 517°F.3d 7 00; 71 '4 (4%hj‘€ii';-"‘200‘8)§2I;'oﬁ‘g‘worth; 377 F.3d '437; see also-Coleman v.:

Thompson, 5017U.S. 722 (1991).‘Fér aprocedurally defaulted claim to be properly considered by«

e R T B Rty NP o . - : T
a federal‘habeas coutt; thé petitioner must “démonstratecause for the default'and actual prejudice.

......

as’a result Of thealleged violatior bf fédefal law, or-demonstrate that failure to consider the claims

willresult’in & fuidamental miscarriafe’of justice” Coléman,'501 U.S. at:750. -+ " x .0 -

DY “Respondent’s Motion foi Stmmiary Judgment. .= 5 e vel L o L
U1, ot Claims Not Cognizable Undér.§-2254 (Ground One) -+ R IE
L+ " Respbrident ‘argues that Petitioner’s Gtound'Oné fails to state a claim upon which federal

habéds ‘corpiis réél:i’ézf'ma'y' be granted because the claim ‘raises only issues of state law. The-court -

aglees T T I T T S P

A district court may only entertain an application for a writ of hab¢as corpus ‘on behalf of-a.
person in custody pursuant to the judgment of a state’cdurt on the ground that heis in custody in -

viblation of the: Cofistitution “oi laws oritreatiés-of the United iStates. .28 U:S.€: § 2254(a);

sée also Estelle v. McGuiire, 562°U:S. 62, 67-68 (1991)(“It isnot the province of a federal habeas

corpus’court to reexamine: sfate-court ‘determinations-on state-law. questions.”). :In Ground One,.,

- Petitionér claims the trial court’s jury instruction on actual knowledge of the presence of the drugs-

was erroneous because if was a comment on the facts and the weight of those facts. In Petitioner’s.

direct appeal, the South Carolina-Supreme Court agreed with-this argument, finding it was error for

Page 14 of 29
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the trial court to give that instruction, but also finding Petitioner was not prejudiced by that error.
(App. at 482, ECF No. 32-2 at 102.) But such an error is one of state constitutional law. See S.C.
Const. art. V, § 21 (“Judges shall not charge juries in respect to matters of fact, but shall declare the

law.”); see also State v. Smith; 342 S.E.2d 600,601 (S.C. 1986) (*“The trial judge must refrain from

all comment which tends toindicate his opinion.as to the:weight or sufficiency of the evidence, the .
credibility of witnesses, the guilt of the-accused:;or.as-to controverted facts.”) Accordingly, .
Petitioner’s claim in Ground One is not cognizable. here because it presents no federal issue.. 3e¢

Gilmore v. Taylor, 508 U.S. 333, 342 (1993)(*‘Outside of the capital context, we have never said

that the possibility of a jury misapplying state law gives rise. to federal constitutional error . To the .
-contrary, we have held that instructions that contain errors, of state.law may not.form the basis for

federal habeas relief.”) (citing Estelle, 502 U.S. at 112); Billot:i v. Legursky, 975 F.2d 113, 119 (4th

Cir. 1992) (finding the habeas petitioner’s-allegation that the state trial court erred, in its jury
instructions failed to raise a claim redressable under § 2254 where the petitioner fajled to explain m
his brief how the alleged trial error resulted in a deprivation of a federal right) (citing Engle v. Isaac,
456U.S..107, 119 (1982)). - .

2 Claims Barred by Stone (Grounds Two & Three)

" Respondent argues Petitioner’s ‘Grounds .Two. and Three are barred pursuant to Stone V. .
Powell, 428 U.S. 465 (1976). The courtagrees: In Stone, the Supreme Court held that ‘‘where the
State has provided an opportunity for full and fair litigation of a Fourth Amendment claim, a state
prisoner may not be granted federal habeas corpus relief on the ground that evidence obtained in an
unconstitutional search or seizure was introduced at his trial.” 428 U.S. at 494; see also Doleman

v, Muncy, 579 F.2d 1258, 1265 (4th Cir. 1978) (applying Stone and holding that where a state court

Page 15 of 29
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provides a mechanism under state practice to litigate Fourth Amendment claims, the court “need not
inquire further into the merits of the petitioner’s case . . . unless the prisoner alleges something to
indicate his opportunity for a full and fair litigation of his Fourth Amendment claim or claims was
in some way impaired”).

Here, Petitioner cha'l'le"nges the' search4of the home where he was arrested pursuant to the
Fourth Amendment arguing he had 'a'dreasonable' enpectation of privacy in the home, and also
argumg that the seareh wdrranf was defectrve .‘I;lowever, the record unequivocally.shows that
Petitioner made these ar guments 'a. tt i.allwher trla.‘- counsel moved to suppress the search warrant.
(App. at41 50 ECF No. 32- lat 43 52) Petitioner also ralsed these arguments in his direct appeal,
and the South Carohna Supreme Court ruled on these 1ssues (App at479 ECF No. 32-2 at 99; ECF
No 32- 5 at 3 ) Thus Petitioner had a “full and falr opportunlty to liti gate these Fourth Amendment
clalms in state court and he fails to show that his opportumty to raise these issues in state court was
impaired. _S_gg Doleman, 579 F.2d at .1265. Accordingly, Petlttoner s clarms in Grounds Two and
Three are barred by Stone ‘. | |

S. ' Procedurally Barred Clalrns |

Respondent argues Grounds Four through Seven are procedurally barred As‘wrll be
drscussed in more detaxl helow .the court agrees that all of Zthese clalms are proceduralty barred.

However, Petltloner argues he can show cause to excuse the procedural bar of these claims pursuant

to Martmez V. Ryan 566 U. S 1 (2012)

Generally, any errors of PCR counsel cannot serve as a basis for cause to excuse a
petltloner s procedural bar ofhls claims. See Coleman, 501 U S at 752. However in Martinez v.

Ryan, the United States Supreme Court established a “limited qualification” to the rule in Coleman.
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Martinez, 566 U.S. at 15. The Martinez Court held that inadequate assistance of counsel “at initial-
review collateral review proceedings may establish cause for a prisoner’s procedural default of a .
claim of ineffective assistance at trial.” Id. at 9.: In describing its holding in Martinez, the Supreme -
Court has stated:

We .-.-. read Coleman as containing an exception,allowinga federal habeas court to
find “cause ” thereby excusing a defendant’s procedural default, where (1) the claim
-of “ineffective assistance of trial counsel” was a “substantial” claim; (2) the “cause”
consisted of there being “no counsel” or only “ineffective” counsel during the state
collateral review proceeding; (3) the state collateral review. proceeding was the . .

“initial” review proceeding in respect to the “ineffective-assistance-of-trial- counsel
claim”; and (4) state law requires that an “ineffective assistance.of trial counsel
[clalm] . be rarsed in an initial- revrew collateral proceedmg

Trevmov Thaler, 133 S. Ct 1911 1918(2013) (crtmgMartmez 132S Ct. at 1 318- 19 1320 21) |

see also Sexton v. Cozner, 679 F. 3d 1150 1159 (9th C1r 2012) (summarlzlng the Martmez test to

require the followmg ‘a rev1ewmg court must determme whether the petrtloner ] attorney in the
first collateral proceedmg was meffectlve Ce e Whether the petrtloner s clalm of meffectlve
assistance of trial counsel is substantral and whether there is prejudlce”)

s

Further, to excuse the procedural bar of Petrtloner s claims, he must “show that [PCR]
counsel ] representatlon durmg the post convrctlon proceedmg was obJectlvely unreasonable and
that but for hlS errors, there isa reasonable probablhty that Petltroner would have recelved rellef on

a clarm of meffectlve a551stance of trlal counsel in the state post- conthlon mat ter » Sexton 679

F.3d at 1157; see also Williams v. Taylor 529 U.S. at 391 (statmg that “the Strlckland test provrdes

ufﬁc1ent guldance for resolvmg v1rtually all ineffective assistance- of-counsel clalms”) Strlckland
v. Washington, 466 U.S. 668 687 (1984) (statmg that to demonstrate meffe(,tlve a531stance of

counsel a petltroner must show that (1 hrs counsel was deﬁcrent in hrs representatlon i.e., that
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counsel’s errors were so serious that his performance was below the objective standard of
reasonableness guaranteed by the Sixth Amendment to the United States Constitution and (2) he was
prejudiced as a result).
a. " - Ground Four

- In Ground Four, Petitionér claims trial counsel was incffective for failing to make a.motion -
for a Franks® hearing. This issue was raised to and ruled upon by the PCR court. (App. at 591-92,‘
ECF No. 32-3 at 93-94.) However, Petitioner did niot raise the issue in his PCR appeal. Thus, the
claim is procedurally barred from federal habeas.review because it was not presented to the state

appeliate court in Petitioner’s PCRappeal. See Lawrence, 517 F.3d at 714; see also McCray v.

State, 455 S.E.2d 686, n.1 (S.C.1995) (stating that issucs not raised-in a petition for-a writ of
certiorari f:rom the denial of a petitioner’s‘PCR application are not preserved for appellate review).
 Petitioner argues he can show cause to excuse'thé procedural bar because PCR counsel failed
to introduce evidence to support this claim at the. PCR hearing. Specifically, he argues PCR counsel
should have presented evidence that statements’in the search warrant affidavit.are false. But
Petitioner fails to identify which statements in the affidavit are false or ferecast evidence that would
prove that any of the statements are false. Rather, hé points.oiut that certain information is not
included in the-affidavit, such as the identities of the vehicles’ drivers or the fact that Petitioner did
not live at the residence to be searched. And Petitioner asserts, without any supporting facts, that

- the confidential informant was notreliable. - . ..

* Franks v. Délaware, 438 U.S. 154 (1978) (providiﬁg that a defendant may attack the
presumed validity of a facially valid warrant affidavit by showing the warrant relies on a false
statement made either knowingly and intentionally, or with reckless disregard for the truth).
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Consequently, Petitioner fails to provide any substantiated allegations to support his claim
that trial counsel had grounds to request a Franks hearing, which would require a plausible assertion
that facts sworn to in the warrant affidavit were false or made with reckless disregard for the truth.

See United States v. Colkley, 899 F.2d 297, 300 (4th Cir. 1990) (“In order even to obtain an

evidentiaryhearing on the affidavit’s integrity, a defendant must first make “a substantial preliminary
showing that a false statement knowingly and-intentienally, or with reckless disregard.for the truth,
was included by the affiant in the warrant affidavit.’.. This.showing ‘must be more.than conclusory’
and must be accompanied by a detailed offerof proof.?) (quoting Franks, 438 U.S. at 155-56,.171)
(internal citations omitted). Because Petitioner fails to forecastany evidence that would demonstrafe
« that ttial counsel had a basis upon which he could request Franks hearing, Petitioner fails to show
‘ tfial counsel was ineffective, or that the underlying claim-was “substantial.” See Martinez, 566 U.S.
at 14 ‘(“To overcome the default, a prisoner must also demonstrate that the -underlying
ineffective-assistance-of-trial-counsel claim is a substantial one, which is to say. that the prisoner.

. must demonstrate that the ¢laim has some:merit.”). Thus, Petitioner-fails to show: cause to excuse.
the’procedural bar in Ground Fours" =+ il v o
“ b, :Ground Five:.« -« o .
. InGround Five, Petitioner argues trial counselwas ineffective for failing tomove fo disclose
the'identity of the confidential informant. ‘While Petitioner raised this-issue in his PCR application,
(App. at 487, ECF No. 32-2 at 107), no evidence was submitted in support of this issue at the PCR

hearing, and the PCR court did not rule on this issue. Therefore, this issue is procedurally barred

from federal habeas review. See Lawrence, 517 F.3d at 714; see also Plyler v. State, 424 S.E.2d 477,

478 (S.C.1992) (stating that issues not raised to and ruled on by the PCR court are not preserved for

Page 19 of 29

F3G



0:17-cv-02876-DCC  Date Filed 06/28/18 Entry Number 54  Page 20 ot 29

review on appeal); Marlar v. State, 653 S.E.2d 266, 267 (S.C. 2007) (stating that issues are not

preserved for review where the PCR applicant fails to make a Rule 59(e) motion asking the PCR
judge to make specific findings of fact and conclusions of law on his allegations).

Petitioner argues he can show cause torexcuse the procedural bar because this clain: has merit
and -PCR counsel failed pursue this issue at the PGR hearing. Petitioner’s claim is based on the
premise 'that the confidential’ i'nfo'rmant should: have been disclosed before trial because the
confidential informant was the only witness whocould have testified about the evidence used against
him in the search warrant.

* Addressing when the State is required to discl-ose the identity of a confidential informant, the
South Carolina Supreme Court-has stated,:

* Although the State is generally-privileged from revealing the name of a confidential
informant, disclosure may be required when the informant’s identity is relevant and

“ helpful’ to the defense or is essential fora fair determination of the State’s case . -
against the accused. For instance, if the informant is an active participant in the

" criminal transaction and/or a material witness on the issue of guiit or innocence,
disclosure of his identity may be required depending upon the facts and

- circumstances. On thé other hand, an informant’s ideatity need not be disclosed
where he possesses only a peripheral knowledge of the crime or is a mere “tipster”
who supplies a lead to law enforcement. The burden'is upon the defendant to show
the facts and crrcumstances entrtlmg h1m to the drsclosure

.
)

State V. Humphrres 579 S.E.2d 613 614 15 (S C 2003) (mternal citations omrtted)

o

Here Petrtroner was not trred for any of the drug actrvrty purportedly wrtnessed by the
confidential mformant Rather to prove its case agamst Petrtroner the State only used evidence
from witnesses who testlﬁed at trial and the physrcal evrdence recovered from the residence where

law enforcement observed Petitioner manufacturing narcotics. (See generally Hanning Testimony,

App. at 75-81, ECF No. 32-1 at 77-83; Hutchins Testimony, App. at 112, 121-130, ECF No. 32-1
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at 114, 123-132.) The information provided by the confidential informant only helped supply the
officers with cause to establish surveillance and later obtain a search warrant, thus making the
confidential informant more like a “mere tipster” as described in Humphries. Thus, Petitioner fails.
to provide any plausible allegation that trial counsel had a-basis upon which to seek disclosure of the
confidential informant, and accordingly, Petitioner: fails to- show that the underlying ineffective
assistance claim ‘was substantial such that he:could show cause-to excuse the procedural bar of.
Ground Five based on PCR counsel’s failure to raise:dt: -, oo o0 Lo v e s
c. Ground Six e e

‘In Ground Six, Petitioner argues trial counsel was ineffective fer failing to quash Petitioner’s
indictments based on selective prosecution. Initially, while Respondent correctly argues this claim
is procedurally barred, Respondent incorrectly argues itis.barred because it was not raised to and
ruled upon by the PCR court. In fact, the PCR:court heard and denied thls claim from *he bench
during Petrtroncr ] testrmony at the PCR hearmg (App at 547 48, ECF No. 32 -3 at 49 50.)
However, the clarm is procedurally barred because it was not rarsed in Petltroner sPCR appeal See
Lawrence; 517deat7l4 see. also____(_l_r_a_y 4558E2datn L. | | : t

Petitioner argmes he can demonstrate cause to en‘cuse the procedu1a1 bar for thls claim
because PCR counsel failed. to rarse thrs issue in a Rule 59 rnotron to alter or amend the]udgment

to presewe the issue for appellatc review. Howeve1 this clarm was preserved for appellate review

under South Carollna law because Petrtroner obtained a rulmg by the PCR court, and consequently,

no Rule 59 motion was necessary to preserve the issue for review. See erder Corp. V. Wllke, 497
S.E.2d 731, 734 (S.C. 1998) (“Post-trial motions are not necessary to preserve issues that have been

ruled upon at trial; they are used to preserve those that have been raised to the trial court but not yet
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ruled upon by it.”). Thus, Petitioner fails to provide any plausible assertion that PCR counsel’s
ineffectiveness caused the procedural bar. See Martinez, 566 U.S. at 14, 16.
. d Ground Seven
In-Ground Seven, Petiticner argues the State violated his right to due process at trial-by
presenting false testimony froin witnesses who denied that the State had agreed to dismiss felony
charges against them in exchange for their testimony. This claim is procedurally barred because it
was not presented to the trial court or PER court. «See Lawrence, 517 F.3d at 714,

:.» However, Petitioner argues he'can show cause to excuse the procedural bar because PCR
counselimpeded Petitioner fror presenting this issue to the court. In response, Respondent correctly
argues that the Martinez exception does not apply here because the underlying claim is not one for
ineffectiveassistance of trial counsel. See-Davila v. Davis, 137 S. Ct. 2058, 2065-66.(2017) (stating
Mattinez is a narrow exception to Coleman “that applies only to claims of ineffective assistance of
counsel at trial?’) (internal citations and quotation marks omittéd). Therefore, Petitioner’s Ground
Seven:is procedurally barred from federal habeas review.

'4. + . ..Claims Addressed on the Merits (Ground Eighty = . .. - . < . =

In. Ground- Eight, Petitioner argues trial counsel was ineffective for failing to object to
testimony from Eric Elder and Tracy Markley that constituted impermissible prior bad act evidence.

*A defendant has a constitutional right to the effective assistance of counsel."To demonstrate
ineffective assistance of counsel, a petitioner must show, pursuant to the two-prong test enunciated

in Strickland v. Washington, 466 U.S. 668 (1984), that (1) his counsel was" deficient in his

representation and (2) he was prejudiced as a result. Id. at 687; see also Williams v. Taylor, 529 U.S.

362,391 (2000) (stating that “the Strickland test provides sufficient guidance for resolving virtually
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all ineffective-assistance-of-counsel claims™).. To satisfy the first prong of Strickland, a petitioner
must show that trial counsel’s errors were so serious that his performance was below the objective
standard of reasonableness guaranteed by the Sixth Amendment to the United States Constitution.
With regard to.the second prong of Strickland, & petitioner “must show that there is a reasonable
probability that, but for counsel’s unprofessional errors;the result of the proceeding would have been
different.”- Strickland, 466 U.S. at 694.:-.." - e s

The United States Supreme Court has-cautioned federal habeas courts to ‘‘guard against the
danger of equating unreasonableness under Strickland with: unreasonableness under-§:2254(d).”
Harrington, 562 U.S. at 105. The Court observed that while * ‘[sJurmounting Strickland’s highbar
:.is never.an easy task[,]’ . ... [e]stablishing that-a state court’s: application of Strickland was

unreasonable under § 2254(d) is all the more difficult.”” Id. (quoting Padillav. Kentucky, 559 U.S:

356, 371 (2010)). The Court instructed thatthe.standards created under Strickland and § 2254(d)
. are both “-‘highly deferential,” and when the two apply in tandem, review is ‘doubly” so.” «ld.
- (citations omitted). Thus, when a federal habeas court reviews-a state court’s determination
regarding an ineffective assistance of counsel clain:; “[t]he questicn is not whether ¢ounsel’s actions
were reasonable. - The question-is-whether. there:is any reasonable argument that' counselsatisfied
Strickland’s deferential standard.” Id.- . - .0 0 Ty e,

The Supreme Couit has held thata decision containing a reasoned-explanation is-notrequired
from the state court.- As-stated above, if no explanation accompanies-the state court’s decision, a
federal habeas petitioner must show that there was no reasonable basis for the state courtto deny
relief. In the case at bar, this court has the benefit of the PCR court’s written opinion, certiorari

review of which was denied by the South Carolina Supreme Court, which may provide reasons or
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theories that the appellate court could have relied upon in summarily denying Petitioner’s petition.
See Wilson v. Sellers, 138 S. Ct. 1188, 1194-97 (2018) (holding that a federal habeas court should
“look through” the unexplained decision to the last related state court decision that does provide a
relevant rationale, and presume that the unexplained decision adopted. the same reasoning, unless
the State can rebut the presumption). - Therefore, the court turns to the question whether the PCR .
court’s order unreasonably misapplizd federal law,or was based on an unreasonable determination
of the facts. Having reviewed the PCR court’s order pursuant to the § 2254 standard, the court finds
for the reasons that follow that the state.court did not.unreasonably misapply the Strickland test in
determining that no Sixth Amendment violation occ'\lrred,.

At trial, Eric Elder, a witness for the State, testified about his personal knowledge of the
defendants’ manufacturing of crack on.the day the defendants were arrested for cooking _cr__aclg at
Tracy Markley’s house. Before Elder testified as to the specifics of the events of that day, he was
asked on direct examination “Have you ever been present during the manufacturing or cooking of
crack cocaine?” (App. at 256, ECF No. 32-1 at 258.) Elder responded “Yes, sir.” (1d.) Elde_; later
testified that on the day Petitioner was arrested, he was at Markley’s hous,ewanc:i_ hg ppseweq
Petitioner cooking crack. (App. at 257, ECF No. 32-1 at 259.) Elder, who also had. previously
testified that he often drove the defendants in their cars, testified that he did so “[begausc] a lot of
time I’d get free dope, free crack.” (1d.) The solicitor asked Elder if that was his understanding on

the day the defendants wers arrested, and Elder responded that was his understanding “mostly

everyday.” (1d.) -
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Another witness for the State, Tracy Markley, testified that he met Petitioner through a friend
who bought crack from Petitioner. (App. at 300-01, ECF No. 32-1 at 302-03.) Markley testified that
he and the friend would go to Markley’s house to buy the crack. (App. at301, ECF No. 32-1 at 303.)

" At the PCR hearing, Petitioner testified that the State introduced evidence at trial about his
history of dealing drugs that was‘not related to the events'described in-the:indictment.. (App. at 509,
ECF'No.32-3 at 11.) Specifically, Petitioner testified that Elder and Markley testified at trial about
how Elder had been present during the manufacturing of crack cocaine; how Elder got free crack
from Petitionier and his co-defendant “mostly-every day;”-and how Markley met Petitioner when.
Petitioner sold Markley crack. (App. at 511-12,:517, ECFNc32-3 at 13-14,19.) .. i e

~* " Trial counsel testified that Eider and Markley’s te§timony were explanations as to-what their
- contact with the defendants was; how they knew something, or why they were doing something/
(.'/\;pp."a':t 557, ECF No. 32-3 at 59.) Trial counsel testified that “‘there could be sore prejudice in t”
. bﬁt ’fhét “it was not huge,” and the testiony did not seém imiportant enough to ‘‘make an objection,
- and draw more attention to it.” “Trial counsel was asked if the outcome of trial would have been
differént had he bbjécted to the Elder and Markley statenients, and trial counsel responded “no.”
(App. at 558, ECF No! 32-32t60) * " VP I T

Thie PCR couitt found Petitioner failed to'meet his burden ‘of proving that trial counsel was
ineffective for failing to object to the testimony of Elder-and'Markley. (App.:at-592-93; ECF No.
32-3 at 94-95.) First, as to Elder’s téstimony that he had previously been ‘present during the
manufacturing or cooking of crack, the PCR court found trial counsel was not deficient because the
testimony was not in reference to Petitioner, and thus, it did not constitute prior bad act evidence.

(App. at 592, ECF No. 32-3 at 94.) Second, as to Elder’s testimony that he drove Petitioner in
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exchange for free crack “everyday,” the PCR court found trial counsel was not deficient because that
testimony was part of the res gestae of the case and not a prior bad act; thus, trial counsel had no
basis to object to the testimony. (Id.) Third, as to. Markley’s testimony that he met Petitioner
through a friend who bought crack: from: Petitioner, the PCR court. focund trial counsel was not
deficient because trial counsel articulated a valid strategic reason for not objecting-—not emphasizing
a bad fact to the jury. (App. 2t.593; ECF-No. 32-3 at 95.) -
.. . The court finds that Petitioner:{ails to-meet his: burden of showing that the PCR court’s
findings :are contrary to, or an unrcasonable abplication of, clearly established federal law, or an
unreasonable determination of the facts. First, the PCR court’s finding here—that Elder’s testimony
that he had previously been present:during the manufacturing or cooking of crack was not in
reference to Petitioner—is supported by the record. The State’s question to Elder that prompted this
estimony made no reference to Petitioner’s cooking of crack, but rather, was part of a sequence of
questions establishing Elder’s familiarity with crack and its production.. (App. at 255-57, ECE.No.
32-1 at 257-59.) ‘Petitioner presents no contrary evidence, and thus, Petitioner fails to meet his
burden of showing by clear and convincing evidence that this factual finding isnot correct. See 28
U.S.C. § 2254{e){1) (“In 2 proceeding instituted by.an application for a writ of habeas corpus by a
person in custody pursuant to thé judgment of a State court, a determination of a factual issue made
by a State court shal! be presumed to be correct. The applicant shall have the burden of rebutting the
presumption of correctness by clear and convincing evidence.”). Thus, Petitioner incorrectly argues
that Elder’s testimony was impermissible prior bad act evidence, and accordingly, the PCR court’s
conclusion that trial counsel was not deficient for failing to object to this statement because he had

no basis to object is not unreasonable.
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Second, as to the PCR court’s finding that Elder’s testimony that he drove Petitioner in
exchange for free crack “everyday” was part of the res gestae of the case and not a prior bad act,
Petitioner fails to show any error.in' the PCR court’s ‘decision. Elder’s testimony implied that
Petitioner produced and possessed crack, which is the very offense for which Petitioner was tried.

See State v.- Williams, 469 S.E.2d 49, 53 (S.C. 1996)(*The tationale underlying the res gestae theory

is that evidence of other criminal conduct that occurs contémporaneously with-or is.part and parcel
of the criime charged is considered part of the res'gestae.of that offense. .Underres gestae; evidence
of other crimes is admissible where it is intimately.connected with the pending offense, or is
necessary- to provide a complete story or explanation of the-pending offense.”). Also, the State’s
question that'prompted this testimony concerned why Elder was-driving the defendants on the'day
they were artested. (App: at 257,ECF No. 32-1'at259.): Therefore, Elder’s testimony was.necessary
to explain how he had personal knowledge.of. the defendant’s actions on. the.:day . of ithe
arrest—specifically, why he regularly labored asa driver-for the defendants. See State v. King, 514
S.E.2d 578, 582 (S.Ci 1999) (“The res gestae théory recognizes evidence of other bad acts may be
an integral part of the crime with which the defendant is charged, or may be needed to.aid the fact
findetr in undefstanding the context in which-the crime occurred.”). Thus, Pefitioner incorrectly
argues that Elder’s testimony here is linpermissible prior bad act cvidence; and accordingly, the PCR
court’s ﬁridin"g‘tha't'trial counsel was'niot deficient because he had no basis to object to the testiimony
as prior bad act evidence is not unreasonable:-

Third, as to the PCR court’s finding that trial counse! articulated a valid strategic reascn for
not objecting to Markley’s téstimony that he met Petitioner through a friend who bought crack from

Petitioner, Petitioner fails to show the PCR court’s decision is contrary to, or an unreasonable
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application of, clearly established federal law. The PCR court’s decision is supported by trial

counsel’s testimony that he did not object to Markley’s testimony because it was not important and

he did not want to draw attention to it. See McCarver v. Lee, 221 F.3d 583, 594 (4th Cir. 2000) (“In

evaiuating trial counsel’s performaﬁce, we must be highly deferential to counsel’s strategic decisions

and not allow hindsight‘to inﬁu?:nce our as‘sessrﬁen‘t’of counsel’s performance.”) (citing Strickland,

466 U.S. at 689')‘ ' And Pctitioner fails'to '}po‘in‘t to any evidence in the record that would undermine

the PCR court’s’ finding. Thus, the PCR court’sfi nﬁdmg that trial counsel was not deficient because

he articulated a valid strategic reason forfnot objec]ting to Markley’s testimony is not unreasonable.
RECOMMENDATION

For the foregoing reasons, the court recommends Respondent’s motion for summary

judgment (ECF No. 33) be granted'and the Petition

Palge JVGossetf’
UNITED STATES MAGISTRATE JUDGE

June 28, 2018
Columbia, South Carolina

The parties’ attention is directed to the important notice on the next page.
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Notice of Right to File Objections to Report and Recommendation

The parties are advised that they may file specific written objections to this Report and
Recommendation with the District Judge. Objections must specifically identify the portions of
the Report and Recommendation to which objections are made and the basis for such objections.
“[In the absence of a timely filed objection, a district court need not conduct a de novo review,
but instead must ‘only satisfy. itself that there is no clear error on the face of the record in order to
accept the recommendation.”” Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310 (4th Cir.
2005) (quoting Fed. R. Civ. P. 72 advisory committee’s note).

Specific written objections must be filed within fourteen (14) days of the date of service
of this Report and Recommendation. 28 U. S.C. § 636(b)(l) Fed. R. Civ. P. 72(b), see Fed. R.
Civ. P. 6(a), (d). Filing by mail pursuant to Federal Rule of Civil Procedure 5 may be ,
accomplished by mailing objections to: '

\ P P B Rt AL B
Robin L. Blume, Clerk
United States District Court
1901 Richland Street
. Columbia, South Carolina 29201

Failure to timely file specific written objections to this Report and Recommendatlon
will result in waiver of the right to appeal from a judgment of the District Court based "~
‘upon such Recommendation. 28 U.S.C. § 636(b)(1); Thomas v. Arn, 474 U.S. 140 (1983);
Wright v. Collins, 766 F.2d 841- (4th Clr 1985) United States v. Schronce, 727 F.2d 91 (4th Cir.
1984). o
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APPENDIX C |

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
ROCKHILL DIVISION

0:17-cv-02876-DCC  Date Filed 08/08/18 Ehtry Number 59 Page 1 of 16

C/A No. 0:17-cv-02876-DCC

Derrick‘Lamar'Cheeks, )
)
Petitioner, )
) |
VS, )
) ORDER
Alford Joyner, ) : -
)
Respondent. )
)

Petitioner, proceeding pro se, is seeking habeas corpus relief pursuantto 28 U.S.C.
§ 2254. ECF No. 1, 8. Respondent filed an Amended Motion for Summary Judgment and
Return and Memorandum on February 26, 2018. ECF Nos. 32, 33. A Roseboro.Order
was entered by the Court and mailed to Petitioner, advising him of the importance of a
dispositive motion and the need for Petitioner to file an adequate response. ECF No. 36.
Petitioner filed a Response in Opposition to the Motion for Summary Judgment and a
Supplement, Respondent filed a Reply, and Petitioner filed an Amended Response in
Opposition and a Sur-Reply." ECF Nos. 45, 46, 47, 49, 51.

In accordance with 28 U.S.C. § 636(b) and Local Civil Rule 73.02(B)(2), (D.S.C.),
this matter was referred to United States Magistrate Judge Paige J. Gossett for pre-trial
proceedings and a Report and Recommendation (“Report’). On June 28, 2018, the

Magistrate Judge issued a Report recommending that the Motion for Summary Judgment

' Respondent also filed a Motion to Strike Petitioner's Supplement, which the
Magistrate Judge denied in the Report and Recommendation. ECF Nos. 48, 54. X
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be granted and‘the Petition be dismissed. ECF No.. 54. Petitioner filed objections to the
Report. ECF No. 56. | |
| | APPLICAIi-BLl:E M'

The Magistrate Judge makes only, 2 rgzcommendation to this Court. The
re;:o_r_n_mendatipn _has, no.presumptive weight, and-‘the responsikility to make a final
determination remains with.the Cov!.th.,__See;Mathews v. Weber, 423 U.S. 261 (1976). The
Cou.rt is charged with making a de hbyo_detérr.nin_ation of any portion of the Reporft of the
M_ggistrat:e_Judgel _tp whjch a specific objection is made. The Couit may accept, reject, or
modify,‘inwwhovle orin part, the recommendation made by the Magistrate Judge or recommit
the matter to the Magistrate Judge with instructio_n‘s,v See U.S.C. §636(b). The Couit will
r_gview the Report only for clear errié_r in.the absence of an objection. See Diamond v.
QO.Ign/'a_[ Life & Accident Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005). (stating that “in the’
ab§g_pce of timely fi!edlobjection, a districi _couﬁ need-not conduct a de novo réview,'but
ir!s;t’ea_g must o;nly,satisfy itself that‘thevré is no clearr efror on the face of the tecord in-order-
tg!{gqc}:ept_'th;e.lre.c::.ommenda‘tion.v”_(citatiqn omitted)). - - .. - =

, . Petitioner's claims, are governed by _2'8_.U.SV.CE;;_§ 2254(d), which provides.that his
petition cannot be granted unless the claims “(1) resdlted in a decision that was contrary
to, or involved an unreasonable application of, clearly established Federal law, as
det_ermined.,by the ”Suprverlne_,Court of the United States; or (2) resulted in a decision that
was based‘on an unreasonable determination of the facts in light of the evidence presented

in the State court proceeding."’ 28 U.S.C. § 2254(d). “[A] federal habeas court may not
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issue the writ simply because that court concludes in its independent judgment that the
relevant state-court decision applied clearly established federal law erroneously or
incorrectly. Rather, that application must also be unreasonable.” Williams -v. Tay/or, 529
U.S. 362, 411 (2000). - Importantly, “a determination of a factual issue made by a State
court shall be presumed to be correct,” and Petitioner has “the burderi of rebutting the
presumption -of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).
- DISCUSSION " -~

Petitioner raised eight grounds: in" his* Fetition;"and the Magistrate Judge
recommended granting summary judgment: Petitionier does not object fo the Magistrate
Judge's recommendation. that- summary judgeme’hi 'should be granted ‘with fééﬁeét té
Ground Seven. The Court has reviewad the record in this case, the applicable law! and the
Report of the Magistrate Judge and finds nc clear error and agrees with the‘Repdﬁ"s
recommendation regarding this claim. *Petiticner objects to the Magistrate Judgj‘e’é
recommendation with respect-to the other grounds. The Magistrate Judge provided a
thorough recitation of the procedural history-and the relevant iaw, including 'the;'sum‘n"iary
~ judgmentstandard and the habeas corpus standdrd of review, which the Courtincorporates
into this Order by.reference.
Non-Cognizable Claim

In Ground One, Petitioner asserted that the trial court erred by instructing the jury
that actual knowledge of the presence of crack cocaine is strorig evidence of a defendant's

intent to control its disposition or use. ECF No. 8-4 at 1. The Magistrate J'udge determined
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that it was not cognizab'le on federal habeas review because this claim raised only issues
of state law. ECF No. 54 at 14—15. Petitioner objects vto the Magistrate Judge addressing
claims not raised in his Petitidn,' reiterates his}assertion that the trial court's instruction was
an impermissible comment on the facts, and states that the Magistrate Judge did not
address his claim. ECF No. 56 at 1-2. The Court disagrees. .

“[Q]ua_stions of jury instructions are matters of state law, not cognizable on federal
review, unless,a specific constitutiona! §ssa|e; is implicated that calls into question the Due
Process Clause.” Alexanderv. Cart!edge, No..6:16-cv-0600-HMH-KFM, 2017 WL 770570,
at *2.(D.S.C. Feb. 28, 2017) (citing Grandison v.-Corccoran, 78 F. Supp. 2d 499, 507 (D.
Md. 2000)). Here, in his direct appeal, tha Supreme Court of South Carolina agreed with
Petitioner that it was error for the trial court to give the challenged instruction; however, it
also found that Petitioner was.n‘ot prejudiced by the error. App.482. As explaine.d by the
Magistrate Judge, this is a question of state c_wonstitutional- law which does not give rise to
federal constitutional error. Accordingly, the Court will not interfere with the Supreme Court
of South Carolina’s determination of state law, and this objection is overruled. ..
Barred by Stone . | S s

In Grounds Twao and Three, Petitioner raised issues under the Fourth Amendment.
ECF No. 8-4 at 2-3 . He stated that he had a legitimate expectation of privacy in the
premises searched and that the search warrant used was defective on its face because it

failed to state with particularity the premises to be searched. The Magistrate Judge found

that these claims were barred by the Supreme Court’s ruling in Stone v. Powell, 428 U.S.
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465 (1976).> ECF No. 54 at 15-16. Petitioner objects to the Magistrate Judge's finding
that he had a “full and fair” opportunity to litigate his Fourth Amendment claims in the state
court and seems to object to that Magistrat.e Judge’s decision to group these Grounds.
ECF No. 56 at 2-6. .

Petitioner raised tHese arguments at'trial and on direct-appeal. App. 41-50, 479.
Upon review of the record, the Court disagrees:with Petitioner's argument that the state
courts failed to fully consider his Fourth -Am:e’ndm'e'n't”';érg'uments or-that they “wilfully
refuse[d] to -apply the correct and controlling: constitutional standards,” as suggested by
Petitioner. 'See Ross v. Commc'ns Satellite Corp:} 759-F.2d 355, 365 (4th’ Cir.1985)°
overruled on.other grounds, 490 U.S. 228 (1989)‘(holding that conclusory allegations,;
without more, are insufficient to preclude gra‘nting'-‘the“s'ummary judgment: motion).
Accerdingly,Grounds Two.and Three are barred from federal habeas réview by the ruling
in Stone, and Petitioner's objections‘are overruled. .
Procedurally-Defaulted Claims -~

Procedural Bar- - =i - - ¢

A habeas petitioner must exhaust the remedies available to him in state-court. 28
U.S.C. § 2254(b) (1). This-requires a habeas petitioner-to“fairly present his claims to the

state's highest court.”“Matthews v. Evatt, 105 F.3d 907, 911 (4th Cir.1997), overruled on

2 In Stone, the Supreme Court held that “where the State has provided an
opportunity for full and fair litigation of a Fourth Amendment claim, a state prisoner may
not be granted federal habeas relief on the ground that evidence obtained'in an
unconstitutional search or seizure was introduced at this trial.” 428 U.S. at 494.

5
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other grounds by United States v. Barnette, 644 F.3d 192 (4th Cir.2011). Procedural
bypass sometimes referred to as procedural bar or procedural defauli occurs when a
petitioner seeking habeas corpus relref failed to the raise the issue asserted in-his habeas
petition at the appropriate time in state court. Because the petitioner has no further means
of raising the issue before the slate courts, he is considered to have bypassed his state
court remedies and is, thus,-prccedUral‘ly‘berr_ed from raising the issue in a federal nabeas
proceeding. See Sinith v. 'Mu'rrey,»'477*U;'Sf’527; 533(1986); Weeks v. Angelone, 176 F.3d
249, 272 n. 15 (4th Cir.1999) (“A claim is brocedurally defaulted when it is rejected by a
state court on an adequate and independent state procedural ground.”).

Cause and Prejudice =+~ "

Under Martinez v. Ryan,_'-‘566 U.S.-14(201;v2), a'federal hebeas court can find cause,
thus excusing procedural default of an ineffec'tive""trial"counsel claim, where: (1) the claim
of “ineffective assistance of trial ‘counsel” was a “édb_stantial” claim; (2) the “c"ause_”
consisted of there being “no counsel” or only “ineffective” co‘unsellduring the state collateral
review proceeding; (3) the state collateral review proceeding was the “intial” review
proceedinginrespect to the “ineffective-assistance-of-trial-counsel claim”; and (4) state law
requires that an “ineffective assistance of trial counsel [claim] -.*. . -be raised in an
initial-review collateral proceeding.” Trevino v. Thaler, 133 S. Ct. 1811, 1918 (2013)
(quoting Martinez, 565 U.S. at 14, 17). A “substantial’ ineffective trial counse! claim is one

that “has some merit.” Martinez, 566 U.S. at 14. -
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Analysis

The Mégistrate Judge found that Grounds Four through Seven were procedurally
barred. Thus, Petitioner has failed to “fairly present his claims to the state's highest court”
and.b'ypassed his state court remedies. Matthews, 105 F.3d at 911. . Therefore, he is
barred from raising them here unless he can show (1) cause for'nct.complying with the
state court's procedural rule and actual prejudice, resulting from the alleged constitutional
violation or (2) a-miscarriage of justice. - Yeatts-v.-Angelone,:166 F.3d 255, 260 {4th.Cir.
1999). . .. .. e I R R

Ground Four . . - v s el T e e

In Ground Four, Petitioner alleges that trial counsel was ineffective,for.failing to
move for a pre-trial hearing pursuantto Franks v..De/awar‘e, 438:U.S. 154 (1978).- ECF No.
* 8-4 at4. The Magistrate:Judge found this claim was not raised on appeal from the denia
of post-conviction relief (“PCR") and was procedurally defaulted; F?e;itioner argued,.under
: Martinez, that he could show cause to excuse the procedural bar because PCR.counsel
was ineffective for, failing.to introduce, evidence tc support his claim. ECE. No. 54 at 18..
The Magistrate determined that Petitioner:could not establish: the requisite. cause to
overcome the procedura! bar: The Court.agrees.. : . ... | o~

The Court need not decide whether PCR counsel's perfermance was deficientunder
Strickland ‘because: Petitioner cannot show a reasonable probabiiity that, but for PCR

counsel's omission, the PCR court would have granted him relief. Pursuantto Franks and

its progeny, the Fourth Amendment requires that a hearing be heid at defendant's request
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In State v. Humphries, the Supreme Court of Séuth Carolina held that,

Although the State is generally privileged from revealing the .
name of a confidential informant, disclosure may be required
when the informant's identity is relevant and helpful to the =@
defense or is essential for a fair determination of the State’s
"case against the accused. For instance, if the informant is an- -
active parﬂcnpant in the crlmlnal transactlon and/or a material
" witness ofi the isstie of guilt orifinocénce; disclosure of his™ -~
. .. ..dentity may be required depenqu upon the facts and
' cnrcumstances On'the otherhand an mformantsndentlty need
., hot. be disclosed where he possesses only a penpheral
knowledge of the crime or is a mere “tipster” who supplies a
Careiy o lead to law enforcement. The burden.is upon the defendant to
show the facts and CIrcumstances entiting him to the
disclosure.

579 S.E.2d 613, 614-15 (S.C. 2003) (internal citations omitted).

. Petiticner fails to assert any allegations that call into questicn the reasonableness

-ef the conclusion that the confidential-informant was a:mere tipster” in his criminal case.

His -conclusory assertion that the confidential informant's identity should, have been

disclosed is insufficient to rise to the levelof a plausible allegation that trial counsel had a

basis'upon which to seek disclosure of the.confidential-informant. . Thus, Petitioner fails to
demonstrate that the underlying ineffective assistance:of counsel claim was substantial

such that he can show cause to excuse the procedural bar based on PCR counsel's failure

to'raise this claim. This objection is overruled. ... ,«

‘Ground Six -
In Ground Six, Petitioner asserts that trial counsel was ineffective for failing to move

to Aquash petitioner's indictment based on selective prosecution. ECF No..8-4 at6. The

10
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Magistrate Judge found that this claim was not raised in Pétitioner’s PCR‘appeal and was
procedurally barred; however, Petitioner argued that he could demonstrate cause to
overcome the procedural bar because PCR cou‘néel failed to raise this issue in a Rule 59(e)
motion to alter or amend the jtjdgménf. The Magiét.rate Judge concluded that Petitioner
failed to overcome the procedural bar because PCR qbu_nsefc_ioﬁid not have been deficient
as this claim was preserved for appellafe rewewECF NQ,’;S'A' at 21—22_. in his objections,
Petitioner attempts to relitigate this iséUé, but‘goésﬁbt_ éddrés_é the merits of 'the Magistrate
Judge’s finding. The Court has re‘vi¢w¢d='t!\is"igvsué-de‘nd‘Vo énd overll‘u!es Petitioner’s
objection. | | | - R |
" Merits - A
~ In Ground Eight, Petitioner argues that trialcounse! was ineffective in failing to object
t6 testimony from Eric Elder and Tracy Markley that constituted impermissible priorbad-act
evidence. ECF No. 8-4 at 8. The:Magistrate Judge addressed this claim on the merits,
" and she fourid that Petitioner was not entitled to federal habeas. relief on this ground.. In
his objections; Petitioner‘argues Elder's and Markiey’s testimony:at his trial amounted to
impermissible avidehce of prior bad acts > ECF.No. 12-23.v .
Where allegations of ineffective assistance of counsel are made, the question-is
“whether counsel's conduct so undermined the proper functicning of the: adversarial

process that the trial cannot be relied on as having produced a just-result.” Strickland v.

3 Plaintiff makes various claims related to the facts of the case that have no
bearing on the issue at hand.
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Weehrngton, 466 U.S. 668, 686 (1984). First, a petitioner must show that counsel made
errors so serious that counsel'e performanpe was below the objective standard of
reaso.nableness guaranteed by‘the Sixth Amendment.  /d. at 687-88. Second, the
petitioner must show that"‘there ie a reasoneble probability that, but for counsel's
unprofessional errdrs, the result of the preceeding would have been different.” /d. at 694,
“The standard_s‘_c_reated by Srrick/end and § 2254(d) are both highly deferential . . . and
when the two apply in tandem, reviéwfs‘dddbly se."’ Harrington v. Richter, 131 S.Ct. 770,
788 (2011). In 3pply|ng § 2”54\d) the:queetion i not whether cdunsel's actions were
reasonable. The questlon is whether there is any reasonable argument that counsel
~ satisfied Strickland's deferentlal standard." ld." |

Here, the PCR court addreseed trral counsel’'s r)_erfermance under the standard set
forth in Strick/and. App.v588-89'. The PCR é:eurt fourrd tha-t

Appllcant has failed to meet hrs burden of provmg that Counsel’
was ineffective for failing to make a motion to exclude
character and prior bad ‘act evidence before the trial:
Applicant’s first complamt regarded statements elicited from
Elder. When asked if he had ever beén present durmg the
. manufacturing or cooking of crack cocaine, Elder answered
that he had. This Court finds that Counsel was riét ineffective
.. for failing to object to this statement because it is not an
| example of a prior bad act by Appllcant because it does not
. refer to Applicant. Next, when asked why he drove Cheeks'’
car, Elder answered that he had hoped to get free crack. This
- Court finds that Counsel was not ineffective for failing to object =~
to this statement because it is part of the res gestae of the
+case and not a prior bad act. When the statement is read in
context, the solicitor was asking Elder about what was
occurring during the day in question and why he was driving -
the car that was later pulled over by police. Later in the trial,

12



0:1/-cv-02876-DCC  Date Filed 08/08/18 Entry Number 59 Page 13 of 1o

Elder was asked why he left the residence with Ricky Cheeks
and he responded that it was because Applicant told him to go
somewhere to get rid of something. This Court finds that
Counsel was not ineffective for failing to object to this
statement because it describes the res gestae of the case and
explains why Elder left the house before he was pulled over by
police.” Lastly, Applicant took issue with Markley’s statement
that he met Applicant through a frrend who was buylng crack
from Applicant.

Counsel testified at the hearing that he did not object to these
because he did not believe.them to.be objectronable and an _ .
objection would have unnecessanly drawn the jury’s attention
_ to the statements. Where counsel articulates a valid strategic
reason for his action or inaction, counsel's performan'ce should
"not be found ineffective. -Roseboro v.. State, 317 S.C. 292, ' .~
294, 454 S.E.2d 312, 313 (1996); Stokes v. State, 308 S.C.
546, 548, 419 S.E.2d 778, 778-79 (1992}.:=Courts must be.. 7«1 * .77
wary of second guessing counsel's trial tactics; and where
" counsel articulates a valid reason for employi'ng such strategy, "
such conduct is not ineffective assistance of counsel.
Whitehead v. Staté, 308'S.C. 119, 122,417 S.E.2d’529, 531 "~ -
(1992). Here, Counsel articulated a valid strategy in that he did
not want to. draw even more attention to_ the subject
statements. Accordrngly thrs Court fndsthatAppllcanthas not‘
demonstrated that Counsel S performance in this respect wasv
unreasonable or that such performance preJudlced him. ‘

App. 592-93. Th e PC_ch‘_qu'rt_’_s de'hia! "o:fh_‘th__e‘F_?et‘itionler"s ineffectiye ae‘sis'tance claim was
neither contrary to nor an)unr,ea"son\_a'ble apPIicatio'n o'faoplicahie Supreme Courtprecedent.
First, the PCR court applied the ‘Stricktand'standard, Whi:ch islthe'appl_ictable Supreme Court |
precedent. Second, the record fails to uemonstrate the .PCR court con.fronted a setof facts
that were materially indistinguishable from those cons.idered in a decision ot the Supreme

Court but arrived at a result different from the Supreme Court precedent. . .
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Moreover, the record supports the PCR_ court’s determination. Af the PC? héaring,
trial counsel testified that the witnesses’ statements “in the_grand scheme of tvhings.at the
time, it wéuld [have] been something that.; that did not strike me as being extensive enough
or large enough to jump and make an ob}ectioﬁs and draw more attentibn toit."* App.557.
Thus, trial counsel provided a valid strategic reason for his decisién te decline tc object to
the witnesses’ statements..f.r-See-"St}‘:"ck/érl;d;:--v:i‘% U.S. at 689 (“[A] fair assessment of
attorney performance requires that every effort be made to eliminate the distorting effects
of -hindsight, to reconstruct the circumstances of..,counsel's challenged conduct, and to
evaluate the conduct from ‘coun’sel,"s'-pe’rspective at the time. Because of the difficulties
inherentin making the evaluation;a court mustindulge a strong presumption that counsel's
conduct falls within the wide rarge of reasonable piofessional assistance; that is, the
defendant must overcome the presumption that‘, under the circumstances, the chailenged
action might be considered sound-trial strategy. -There are countless ways to provide
effective assistaﬁce inany given éasé. Evén tlﬁe gest c;fifninal defense attorneys would not
defend a particular clientin the same wgy._”_.(inye[nal citatjpn and_q‘uqtationimarks omitted)).
While the decisions of trial counsel are élv&aiys. subjett to béiné_é"ec_ond guessed with the
bepefit of}h_ind'sighvt, tactica!.and strategic choices made by counsel after due consideration
dq_not ,cct)nstitu'te ineffectiye assistlance of counsel. /d. Dec;isicﬁs about what types of

evidence to introduce “are ones of trial strategy, and attorneys have great latitude on where

‘ Trial counsel’s te'stimony at the PCR hearing that in reviewing the witnesses’
statements after Petitioner’s conviction, he possibly should have objected does not alter
trial counsel's valid strategic reason for declining to object to them at trial.

14
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they can focus the jury's attention and what sort of mitigating evidence they can choose not
to introduce.” Pruett v. Thompson, 996 F.2d 1560, 1571 n. 9 (4th Cir. 1993) (citation

omitted); see also Bunch v. Thompson, 949 F.2d 1354, 1364 (4th Cir. 1991). Thus, the

' petitioner has failed to establish that the PCR court's decision was contrary to or an

unreasonable application of applicable- Supreme-Court precedent,- and, accordingly,
summary judgment is appropriate with respect to this ground. -

- CONCLUSION -

- The Court ADOPTS the Magistrate Judge's Report.and Recommendation [54], a

the order of this Court. Accordingly, Respondent's-Amended Motion for.-Summary

“ Judgment [33] is GRANTED. -

- Certificate of Appealability . - S
“The governing-law provides that:

“(c) (2) A certificate of appealability may’issue .. . only:if the, =~ : o 0
applicant has made a substantlal shownng of the denlal of a

1.

"¢ constitutional right.” - et
(&) (3) The certificate of appealability ..~ Shall indicate which™* &
specific issue or |ssues satlsfy the showmg requwed by,
‘paragraph (2). ARG ’
28USC§ 2253(0) A prlsonersatlsﬁes the standardbydemonstratmgthat
reasonéble jufiété wbdid ﬁnd thls Cdur’t"é éésésément thIS cbﬁgii:tij'fiorial (:Iléir‘h’s; d”ezbétéb{fe
or wrbhg énd that a‘ny: 'di-:sbo'sitivé'Br;)c'eddral ruling b‘y thé ':di"é,tfic':'t"c:oujr.t |s I‘i'k'é‘wi'sé
debatable. See Miller-El v. Co;:krel/, 537 U.S. 322, 336 (2003), S/éck V. Mc‘Dan/'eI, 529
U.S. 473, 484 (2000); Rose v. Lee, 252 F.3d 676, 683 (4th Cir. 2001). In this case, the

15
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legal standard for the issuance of a céftiﬁcaté of appealability has not béén met.
Therefore, a certificate of appealability is DENIED.
IT 1S SO ORDERED.

s/ Donald C. Coggins, Jr.
United States District Judge

~ August 8, 2018
Spartanburg, South Carolina

16
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APPENDIXD |

|

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
ROCK HiLL DIVISION

Derrick LLamar Cheeks, CIA No: 0:17-cv-02876-DCC
- Petitioner,

VS.

)
)
)
)
)
) ORDER
) | -

Alford Joyner,

)
Respondent. )
)

This is a habeas corpus actiqn brought under 28 U..S.C. § 2254. Pending before the
Court are Petitioner’s motion to élter oramend the Court’s Order, ECF No. 62, adopting the
Repdrt and Recommendation of the United States Magistrate Judge, ECF No. 59, and
Petitioner's motions to compel, ECF Nos. 64, 65, 66. Also included in Petitioner’'s motion
is a request for a certificate of appealability. /d. Respondent filed a response in opposition
to the motions to compel. ECF No. 67. Having carefully considered the motions, the
response, the record, and the applicable law, it is the judgment ofthe Court that Petitioner’s
motion and his request for a certificate of appealability are denied ‘and the motions to
compel are moot.

BACKGROUND

United States Magistrate Judge Paige J. Gossett issued a Report recommending
Respondents' amended motion for summary judgment be granted and the petition be
denied. ECF No. 54. Petitioner filed objections, ECF No. 56. On Augusf 8, 2018, this Court
entered an- Order overruling Petitioner's objections, adopting the Report, granting

Respondent's motion for summary judgment, and denying the petition. EECF No. 59.
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not have an opportunity to fully consider his claims. Accordingly, Petitioner's Motion is

denied with respect to Ground Two and Three. - .

Ground Four ) c B B ' .

In Ground Four, Petitioner allegesthat trial counsel was ineffective for failing to

" mcve fora pre-trial hearing pureuan“t to Franks v.. Delaware; 438 U.S..154 (1978). The

- Court fou.'n"d that "Grouhd""F"éui“- was procedurally: barred from habeas:review: and - that .

Petitlorer failed'to estabn i ca‘a’ijs‘e’tc‘)rexeusé the- preceduralbar because he could not show

a reaso*table probab:hty that bl.t for Host-conviction relief (“PCR”) counsel's omission, the

PCR court‘would have gramed hif relief. "ECF No. 59 at 7-9.- Petitioner argues that he -
- has’ nstabhshed cause sufﬂcnen*'to excuse the p:oceoural default .ECF No.62 at7-9. He,
re’interates ’that?same‘aﬂrgument that the warra'nt a’ffidavit contained additional information-

' that was’ not included in the pohce report hozvever Pet:tloner fails to explaln how the -

‘ 'mclusmn of thlsmformatlon not contamed in the pohco repor‘ makec |t false in the warrant
affidavit. The Motion is denied as to Ground Four. e s T

y, HR LU ¥ = AP i : . i A Gl N e e Py s s PR
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- "+ In Bround Five, Petitioner asserts thattrial counsel was.ineffective in failing-to make.

a p‘re-t'rialtmot'iori that the ‘confidential informant’s identity be-:d.isclosed.mThe Court found

~that Ground Five was- procedurauly defaulted and that Petltioner failed to establish_cause

to excuse-the defaultvbecause' his contention that the‘conﬁdential mforma.nt.sho.u!d have.

- beendisclosed was insufficient to rise to the level of a plausible allegation that trial counsel

~ had a basis upon which to seek disclosure of the confidential informant, ECF No. 59 at
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9-10. Petitioner disagrees with the Courts analysis but fails to provide any additional
information in support of his argument. Accordingly, the Motion is denied with respect to
Ground Five.
Ground Six

In Ground Six, Petitioner asserts that trial counsel was ineffective for failing to move
to quash petitioner's indictment based on_selective prosecution. The Court found. that
Ground Six was procedurally defaulted because:it.was- not raised in. Petitioner's PCR
appeal. ECF No. 59 at 10-11. Petitionerreasserts-his argument that PCR counsel erred;
in failing to file a motion pursuant to.Rule .59(e): of the: South Carolina Rules of Civil
Procedure. ECF No. 62 at 10-11. However, as expl,_a,iné,d in the Court’s Order.ruling on.
the .motion for summary. judgment,- PCR counsel was-not-required to file a Rule 59(e),
motion when the argument had ‘-been raised.to and ruled upon by the PCR court:
accordingly, the Motion is denied with respect to this argument. .-
Ground Eight S T, F ey

In Ground Eight, Petitioner argues that trial counsel was ineffective in failing to object
to testiniony from Eric Elderand Tracy.Markley that constituted impermissible priorpad act
evidence: The Court addressed the merits-of Ground Eight and found that Petitioner failed
to establish that trial counse! was ineffective for failing to object to certain testimony from
Elder and Markley. ECF No. 59 at 15.—.1 5. Petitioner argues that trial counsel had a basis
for moving to exclude the evidence, that the PCR court's order was clearly erroneous, and

that there was a reasonable probability of a different outcome had the evidence been
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excluded. Petitioner fails to assert any facts not’previously befére the Court; however, the
Court has conducted a de novo review of this Ground and denies the Motion with respect
to Ground Eight for the same reasons explained at length in its prior Order.
Certificate of Appealability

Finally, Petitioner objects to the Cou_r,t’.svruling that he is not entitled to a certificate |
of appealability. ECF No. 62 at 14. Petitibhér fail$ to make a substantial showing that his
constitutional right have been denied and fails to demonstrate that reasonable jurists would
find the district court's éss:essment of the cqnstitﬁtional claims debatable or wrong. Thus,
the Court denies Petitioner.a'ber'tificate.of appealability as to his petition.

oK

. CONGLUSION
Whéréfofe, baséd én tﬁe fo‘regoing discussib-n. and analysis, Plaintiff's Rule 59(e)
motion to alter or amend the Court’s Order adopting *he Rgpc;rt [62] ‘is DE’NIED. Peti'tiqn!e;‘s'f.‘i
_requgast fora pertificate of appeglability is DENIED, and Petitioner's motions to compel [64,
65, 66] are MOOT.
{T IS SO ORDERED. SRR

s/ Donald C. Coggins, Jr.
United States District Judge

November 16, 2018 | ,
Spartanburg, South Carolina
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