APPENDIX

Franklin _Circuit Court’s‘Opinion-and Order Entered June 15, 2018: o

Kentucky Court of Appeals’ Affirming O.pinion Rendered February 15, 2019. - o

Kentucky Court oprPealS’ Order Denying Rehearing Entered May 15, 2019.
Kentucky supreme Court’s -O’r'de;_r ,denying __ Dis'cre_tionarvy Review Entered -

* October 24, 2019.
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COMMONWEALTH OF KENTUCKY . -
FRANKLIN CIRCUIT COURT P ENTERED
| DIVISION.II o N 15 208 |
" CIVIL ACTI 17-C101227 M |FRANKLIN CIRCUIT COURT]
CIVIL ACTION No. 17-CI 01227 AV SiRoUIT cour

CHRISTOPHER PEYTON. = . - PETITIONER

VS. . ) L
RAVONNE SIMS, et al. | ' | RESPONDENTS
OPINION AND ORDER

This matter is before the Com't. upon Respondents’ Motien to Dismiss. Upen review of the
parties’ briefs ‘and.papers, and after being sﬁfﬁciently advised, the Cou’rt hereby GRANTS the ‘
Respondents’ Motion. |

STATEMENT OF FACTS
- On May 11,. 2016, Petitioner _w'ajs‘ convicted of murder and tampering with physical
evidence. He is currently serving ai sentence for these crimes at‘.,the Roederer Cdrrectionél_
Complex. Petitioner’s mother, Kimberly Peyfon, also served élsentence in eonneetion with |
Petitioner’s crimes for Afacilitation of murder and tampering with physical’ evidence. Upen
Kirhberly Peyton’s releese on parole, Petitioner sought to-add her to his visitation list. This request
- was su'bsequently denied by Reepondents due to Kentucky Corrections Policy and Procedure
' (“CPP”) 16 1(E)(6), which states, “[a] visitor may be excluded from the institution if.. .the visitor
is dlrectly related to the inmate’s criminal behavior.”
| Following Respondents’ denial of the visitation request,'Petitior'ler filed a Declaratz'_on‘ of

Rights with the Court. After vacating the January 26, 2018 Order ‘granting the dismissal of
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- Petitioner’s case, _Respondents were directed to properly serve Petitioner. Having been properly
served on March 22, 201 8 Petitioner now seeks further rehef from the Court.

STANhARn OFREVIEW - .

When considering a motion to dlSIl’llSS C1v1l Rule 12. 02 requlres the Court to construe the
pleadings liberally “in a hght most favorable to the plamtiff’ and to take all factual allegations in
the complalnt to be true Gall v. Scroggy, 725 S W 2d 867 869 (Ky Ct App 1987) (01t1ng Ewell
v. Central City, 340 S.W. 2d 479 (Ky 1960)) “The court should not grant the motlon unless 1t.‘
appears the pleadmg party would not be entltled to rehef under any set of facts whlch could be |
proved in support of his claim.” Mzms v. W.-S. Agency, Inc., 226 S.W.v3d 833, 835 (Ky. Ct. App.
2007) (quoting James v. Wilson, 95 $.W.3d 875, 883-84 (Ky. Ct.App. 2002)). In D.FBailey, Inc.
Rz GR WEngzneers Inc., the Kentucky Court of Appeals dlscussed atrial court’ 'S standard of rev1ew '
when ruhng ona motion to dismiss. 350 S.W.3d 81 8 (Ky Ct App 201 1). “[T]he questron is purely
*a matter of law. [...] Further 1t 1s true that in revrewmg a motion to dlsrmss the trial court is not
requlred to make any factual findings, and it may properly con31der matters outside of the pleadmgs
in making its dec1510n » Id. at 820 (1nternal citations omltted)

ANALYSIS
' Petitioner challenges Respondents’ denial of the visitation request as a violation of his
constitutional rights. First, Petitioner contends that he has a liberty interest in being able to visit
with his mother and reasons that application of CPP 16.1(E)(6) is an atypical, significant :
deprivation of that liberty. In the alternative, Petitioner argues that even ifno liberty interest exists, |
he was entitled to certain rlghts of Due Process that Respondents’ failed to adhere to. For the )

followmg reasons, the Court disagrees.
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Petitioner’s first argument conﬂicts with well-established case law concerning liberty
interests. While state laws and regulations may create enforceable liherty .interests' whether a
protected 1nterest actually ex1sts depends on the language used and the nature of the condltlon
“That i is, a liberty interest is created when “the regulatlons contaln exphcltly mandatory language
ie., spec1ﬁc directives to the demsmnmaker that if the regulatxons substantlve predrcates are
present, a partlcular outcome must follow Kentucky Dep tof Correctzons V. Thompson 490 U S '
:454 463 (1983) In addition to the language used a llberty interest is also created when there isan

atyplcal and. s1gn1ﬁcant hardshrp on the inmate in relatlon to the ordlnary 1n01dents of prlson llfe i
Marksberryv Chandler 126 S. W.3d 747, 750 (Ky Ct App. 2003) (crtmg Sandznv Conner 515 A‘ .
U.S. 472, 484 486 (1995))

- Here, no mandatory language or specific directives have been__ used to deny' Petitioner’s
visitation request. Ins:_tead‘ CPP 16.1 says that “a visitor may be excluded,” giving prist)n ofﬁcials
| drscretlon in makmg v1srtat10n determlnatrons (emphasrs added) Addltlonally, Petitioner’s claim
does not rise to the level of an “atyplcal 51gn1ﬁcant deprlvatlon ” The type of deprlvatlons
contemplated by Sandzn’s “atyp1ca1” standard must present a “dramatrc departure from the basxc _
contours of the conditions of the inmate’s sentence.” See Wzlkznson V. Austzn 545 U.S. 209 223
(2005) (citing Sandzn 515 U S. at 485). Thus, Respondents’ decrsron to prohibit any person——even |
his mother—charged with crimes directly related to Petitioner’s criminal behavior fails to create a
protected interest. |

Petltroner s contention that he was entitled to due process in the absence of any protected
interests also overlooks the fact that the very right to procedural due process is based on

deprivations of such interests. It has long been held that “the requrrements of procedural- due

process apply only to the deprivation of interests encompassed by the Fourteenth Amendment’s
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protection of liberty and property.” Board of Regents v. Roth, 408 U.S. 564, 569 '(1972’). Further,

the U.S. Supreme Court has held that “the denlal of prlson access.to-a partlcular v151tor is well

' w1th1n the terms of conﬁnement oromanly contemplated by a prison sentence and therefore is not
independently protected by the Due Process Clause.” T hompson, 490 U.S. at 461 (mternal citations
omitted). Therefore, absent any protected interest, Petitioner’s second argln_nent is moot. |

| a CONCLUSION : |
The Court finds that no legal relief ex1sts for Petitioner’s clalms For the foregomg reasons
the Court here‘oy DENKES Petltloner s Motzon for Leave to Ftle a Supplemental Pleadzng and
Petitioner’s Motion for Productzon of Dzscovery, and the Court hereby GRANTS Respondents
Motion to Dismiss.
~  This order is final and appealable and there is no just cause for delay.

SO ORDERED, this __/ 5 day of June, 2018. 2

v
L/THOMAS D. WINGATE

Jud?f,F/rékl /g, ircuit Court
L | . |
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CERTIFICATE OF SERWCE

. @)N_,bereby certify that a true and correct copy of the foregoing Order was mculed this -
day of June, 2018 to the followmg . _

Christopher Peyton #283628
Roederer Correctional Complex

P.O. Box 69 S
- LaGrange, Kentucky 40031 ~ . °

Hen. Kristen Wehkmg : L
Justice and Public Safety Cabinet '
125 Holmes Street

Frankfort; Kentucky 40601

W[ﬁ\

my Feld \15 Franklin County Circuit Court Clerk
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'CHRISTOPHERPEYTON ~~ APPELLANT

) APPEAL FROM FRANKLIN CIRCUIT COURT
2 o HONORABLE THOMAS D. WINGATE, JUDGE -
o ACTION NO 17-CI- 01227

RAVONNE SIMS, WARDEN; AND

JAMES ERWIN, COMMISSIONER OF

THE KENTUCKY DEPARTMENT - o .

OF CORRECTIONS : S | - APPELLEES

OPINION
AFFIRMING

sk ok ok Rk Rk

(

BEFORE: COMBS, DIXON, AND GOOD'WINE, JUDGES.
COMBS, JUDGE: Inmate Christopher Peyton, pro se, appeals an order of the
Franklin Circuit Court dismissing his petition for a declaration of rights. After our

review, we affirm.



Peyten is an inmate incarcerated in the Roederer Correctional
Complex ’where he is serving a sentence for murder .and tanrpering with physical
ev1dence Peyton comm1tted murder whlle hrs mother waited in the car, and hrs
mether Gpled gullty to faelhtatlon to murder and tamr)erlng with phy31ca1 evrdence

for her role in her son’s criminal actlvrty

- Peyton sought to add his mother to hisnrison visitation list, but his |
request Wasvin}itially denied hy aelassiﬁcation and treatrnent officer heeause his
mother Was an active pvarolnee.. Peytdn’s mother wro‘te. a}lette_r to the Warden,

Ravenne Sims, to a'sk perrni.ssron to Visit her: son. 'Warden Slms deni_ed her request

g because prisons may prehibit inmates from visiting with persons wh_e had been:
“involved in their criminal behavior; o

Peyton asked Warden Srms to reconsrder h1s request but she refused

Peyton then ﬁled a grlevance and the grlevance commrttee coneurred wrth Warden

Sims’s decrsron. Peyton appealed the grlevanee eo_mmittee’s”decision to Warden

Sirns, and she reiterated that her’deeisron to exelude P_eyton’s mother from his -

visitation list was mad_e because they “acted in unison to commit a crime in which

| there was a deliberate taking of a life.” |

Peyton then frled a petition for declaration of rights in the Franklin

Circuit Court, arguing that his right to due process was violated when he was

‘denied visitation with his mother. Warden Sims and Commissioner James Erwin



responded by ﬁling a metien to dismiss, argulng tllat Peyton failed to state a claim
~‘upon whlch relief .r_nay be granted. ._The circuit court .granted the rnotion to dismiss .
- onthe groun(l that Peyton d1d not l_lave_va liberty interest in _being'. able to visit with
his mother and that ne due proeessrig’ht_ was .t/‘iolatedv. Tliis appeal followed.
T A metion to disrniss for failnre to state a claim .upon \‘Vh.ich relief
may l)e granted adm1ts as true the materral facts ‘of the complamt " Fox v.
. Grayson 317S. W 3d 1 7 (Ky 2010) (quotrng Upchurch V. C‘lznz‘on Cly 330
S.W.2d 428 429 -30 (Ky. 1959)) Accordrngly, a court should not grant such a
' mot10n unless it appears the pleadmg party would not be entltled to rehef under
any set of facts whrch could be proved[ ]’” Id (quotrng Parz—Mutuel Clerks Umon
. of Kem‘ucky Local 541, SEIU, AFL- CIO V. Kentucky Jockey Club 551°S. W.2d -
801, 803 (Ky. 1977)) “Srnce a motion to dismiss for failure: 10 state a clarm upon
whrch rellef may be granted is Ia pure quest1on of law. .an appellate court
reviews the..lssue a’e. novo.” Id. (citation om1tted). | ..

Peyton makes two argum\ents on appeal: (1) the circuit court erred
because he has a protected liberty interest in visitation with his mother an'dthat
denial of such t/isltation is an atypical, signiﬁcant deprivation of his liberty |
interest; and (2) the circuit court erred in al‘lowing the Department of Corrections |
absolute discretion to deny visitors based solely upon‘their involvement in an

inmate’s criminal behavior. -



* CPP! 16.1 grants broad discretion to wardens to deterruine whether
| .certain person‘s should be e-xcluded Ifrom Visiting inmates. Peyton’s Visitation '
request was dcmed pursuant to CPP 16 1(2)(E)(6) which provrdes that “[a] visitor
may be excluded from the institution if: [ Jhe visitor is d1rectly related to the
- inmate’s criminal behavior.” -The Fourteenth'vArneudmerlt proVides in pertinent
- part: f}‘nor shall any State depriveahy person of life, Ilibe‘rt}‘/, or property without
due process -ot‘ law'l-.]” It is true that ";d'ehial of prison access to '.a particular Visitor
is well within the terms of conﬁhemeht_ordinarily contemplated by‘a prison
sentence, and is therefore not independently protected by.the Due\ Process Clause.”
I8 < tes can ‘r‘create .enforcea'ble liberty_ interests in the prisovn setting_”
.Kem‘ucky Dep 't of Corrections .v.. T hohtp‘soh 490> U.S.:45'4 461, 109 S; Ct; l904
Iv.. "7 Ed 2d 506 (1989) (1nternal quotation marks and citation ormtted)
In determmmg whether an inmate has a protected l1berty 1nterest

created by state law, we vapply a twdfpart an_alysrs. Flrst, Thompson requires a
determination that a prison regulation must contain “explicitly mandator)r
language” that demands a particular outcome. Id. at 462 63, 109 S. Ct. at 1910. In .l
a later opinion, the Supreme Court pomted out that Thompson and other case law

“shift[ed] the focus of the liberty interest inquiry to one based on the language ofa

particular regulation, and not the nature of the deprivation.” Sandin v. Conner, 515

! Kentucky Department of Corrections Policies and Procedures. -

4-



U.S. 472, 481,115 S. Ct. '2293,'2299, 132 L. Ed. 2d 418 (1_995). The Court
:d;e_termined that analysis of mandatory language alone is‘inadequate because “the

" search for a negative implication from mandatory language in prisoner regulations

has strayed from the real concerns underglrdrng the hberty protected by the Due
Process Clause ”Id. at 483, 115 8. Ct. at 2300 In addltron to examrnmg whether
a prlson regulatron contarns mandatory language that restrrcts the d1scretlon of

Ct

prison ofﬁc1als we also must determrne whether a regulatron 1mposes atyplcal

~and srg‘nrﬂcant hardshlp on t_he inmate in relatlon to the ordrnar'y 1n01dents of

prison life.” Id. at 484, 115 S.‘.Ct. at 23’007

Peyton argues that his rlght to due pr.oc'es_s wvas violated when he was :
denied visitation With his rnother_. CPP 1.6.1_ | gives prison _adm_in‘istrators'.anthority a
to determine ‘whvether persons are exclnded frorn ViSiting the-institution; it provides )
that prison administrators may exclnde certain Visitors.' ' ’fhe .appl'-icable policy lacks
mandatory langu-age-requirrng the prison to allow Peyton’s rnother-to visit. "Thus, a
proteoted’_liberty’interest has. not been oreated under state law.

- Furthermore, Peyton has not experienced a significant hardship

“because “[t]he denial of prison access to a particular visitor is well within the terms

of confinement ordinarily COntemplated by a prison sentence, and therefore is not
independently protected by the Due Process Clause.” T hompson, 490 U.S. at 461,

109 S. Ct. at 1909 (internal quotation marks and citation omitted);.



We conclude that Peyton does“nvot have a protectéd lli'berty interest in

7 visi_tati(;n with his mother and that the ciréuit Qc.)’g'r_];_lcqr_rg_ctly_fpuh_dﬂ ;chat the
Department of‘Cofre_ctioﬁs' has the abso'lut.(—:' discretio"ﬁ"‘c(') deny visitation based on a .
. ViSitOl"s involveinent in'ari inméte’s criminal beheﬂwior. |

T =7 We affirm the order of the Franklin Circuit Court. - SR

3

AL CONCUR.
'BRIEF FOR APPELLANT: . BRIEF FOR APPELLEES:
Christdpher Pe‘yton, pro se  Kristin Wehking

LaGrange, Kentucky o - Frankfort, Kentucky
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'NO. 2018-CA- 001062 MR
CHRISTOPHER PEYTON  APPELLANT

- APPEAL FROM FRANKLIN CIRCUIT COURT
v. - HONORABLE THOMAS D. WINGATE, JUDGE
| ACTION NO. 17-CI-01227

'RAVONNE SIMS, WARDEN AND JAMES e ,

ERWIN, COMMISSIONER OF THE KENTUCKY

‘ DEPARTMENT OF CORRECTIONS ' APPELLEES |

: ORDER -
DENYING PETITION FOR REHEARING

Hk kok kek okk kok

'BEFORE: COMBS, DIXON, AND GOODWINE, JUDGES

Having cbnsidered the Petition for Rehearing and the Respohse

thereto and being sufﬁ01ent1y advised, the COURT ORDERS that the petmon be

and it is hereby, DENIED.

ENTERED: MAY 15 2“.’9 | S%m/?

JUDGE COURT OF APPEALS
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12019-SC-000290-D T T <=
(2018 -CA- 001062) - v |

CHRISTOPHERPEYTON =~ NOVANT

- - FRANKLIN CIRCUIT COURT
v..oooooo . 2017-C1-01227

RAVONNE SIMS, WARDEN, ETAL. - RESPONDENTS

' ORDER DENYING DISCRETIONARY REVIEW
The motion for review o'f,th-e decision of the Court of Appeals is
dénied.

ENTERED: October 24, 2019.




