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Uniter Btates Court of Z\ppe 1ls

For the Seventh Circuit
Chicago, Illinois 60604

Submitted July 24, 2019
Decided August 1, 2019

Before
DAVIDFE. HAMILTQN, Circuit Judge

MICHAEL B. BRENNAN, Circuit Judge - | |
P
i

No. 18-3327

LARRY BENTLEY, JR., Appeal from the. ;:Umited States District
Petitioner-Appellant, Court for the Centrgll District of Illinois.
v. No. 17—01102-]ES: |

UNITED STATES OF AMERICA, ' James E. Shadid, : '

Respondent-Appellee. Judge. ' :

ORDER .
Larry Bentley, Jr., has filed a notice of appeal from the derilial of his motion under
28 U.5.C. § 2255 and an application for a certificate of appealability| We have reviewed
the final order of the district court and the record on appeal. We 'fu’\d no substantial
showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is DENIED.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

l

LARRY BENTLEY, ) ; !
Petitioner, ; : l 1

V. g Case No. 17-011025—f}:5

UNITED STATES OF AMERICA, § :
Respondent. ; |

|

ORDER AND OPINION ﬁ :

Now before the Court is Petitioner Bentley’s Motion [1]

Sentence under 28 U.S.C. § 2255. The entirety of Mr. Bentley’s motion 1s l

l

ineffective assistance of counsel, both during trial and on appeal Mr Bent]

|
Co
.
3

ﬁght for him, who would not be colleglal with the govemment He got tha

Brmdley

Mr. Brindley is the first to admit that he wishes he had informediM
-

contempt order imposed by Judge McCuskey, but there is nothing to indica

E-FILED
7 September, 2018 03:42:21 PM

Clerk, U.S. District Court, ILCD

S

Set Aside, or Correct

vased on claims of

ey wanted_lg'_lgyv_ygr to

lawyer in Mr.

r. Bentley of the

te that even if this

were to be considered a conflict, Mr. Bentley was adversely affected or ih@t it adversely affected

. |
Brindley’s performance. Brindley was a zealous advocate for Mr. Bentley,'

before the trial court that should have been raised. Mr. Brindley also raiéed

i

on appeal, with one exception (prolgngation of the stop), which he regreits
in the trial court, there is no evidence that the contempt order caused Briné
should not have done. In the court of appeals, his explanation supports t:hei
Mr. Bentley is a smart man. He hired and fired three lawyers. He w
wanted in a lawyer. He was clearly engaged in the direction of his Vcase.' |He
i

[
[

raising all issues

all meritorious issues

in hindsight. Certainly
1ley to do anything he
isame finding.

as clear what he

decided to go to trial,
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|

he decided against cooperating, and he decided not to testify—all rights’th;ai he possessed. He

o
was convicted because of overwhelming evidence against him, and he end¢

t

J

To prevail on the conflict of interest claim now, he would have to s]

mandatory minimum of 240 months as a result.

adversely affected his attorney’s performance. However, Mr. Bentley’s § 2:

do not point to any incident that shows Mr. Brindley’s failure to tell him ab

_ ‘:d up with the

how that the conflict
255 motion and reply

out the conflict

caused any adverse action on his attorney’s part. The Court finds that hef cémnot point to such an

o . i
incident because there were no such incidents. ;

For the reasons set forth below, Petitioner’s Motion [1] is DEN

Il?D
declines to issue a Certificate of Appealability. !

BACKGROUND!

On October 14, 2010, a police officer ran a license check on a vehlc

Circle K convenience store. The registered owner’s name was Tonya Smlth

1

license had expired in 1992. The officer followed the vehicle onto the inter

-
by
¢

L : . |
vehicle drift over the fog line more than once. He pulled the vehicle over, 4
alone in the driver’s seat. Another officer arrived, saw a spare tire in the ba

- that they call a drug-detection dog to smell the exterior of the car. Petitic;)nie,
the car, and consented to a search of his person that produced more thani$1

N
in money orders, and a cell phone. The dog alerted to drugs, and the officer

turning up 15 packages containing 14.9 kilograms of cocaine. R. 117, pp. 3

104; R. 118, pp. 185, 252.

! Citations to documents filed in this case are styled as “Doc.

__.” Citations to the record i
case are styled as “R.__.”

and the Court

le he observed at a

and her driver’s

state and observed the

nd found Petitioner

ckseat, and suggested

r agreed to step out of

,000 in cash, $6,500

Is searched the car,

3942, 47,51, 103~

n the underlying criminal
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On October 19, 2010, a grand jury indicted Petitioner for knowililgl
than five kilograms of a mixture and substance containing cocaine, with' th

R. 9. Petitioner changed privately-retained attorneys on October 20, 2010;

! I

25, 2011; and finally to the counsel in question on March 30, 2012. At thaﬁ

Petitioner, the Court indicated that it would not allow Attorney Brindley‘l to

case, and that it would not allow Petitioner to terminate counsel. Doc. 2, pf:.

Brindley represented Petitioner during pretrial evidence suppression hearin

October 2012, through Petitioner’s March 2013 trial, and during Petitioﬁérf’

appeal.

Yy possessing more
¢ intent to distribute.

,;January 10, 2011; July

time, according to
withdraw from the

101-03. Mr.

gs in April 2012 and

s proceeding direct

In March 2013, the jury found Petitioner guilty of Possession of Mmre than Five

Kilograms of a Mixture and Substance Containing Cocaine, under 21 U. S (

Doc. 3. On September 3, 2013, this Court sentenced Petitioner to 240 monl

was the statutory mlmmum, followed by 10 years of supervised release. Jd-
' \

and the Seventh Circuit upheld his conviction. United States v. Bentley, 79‘

2015). The Supreme Court denied Petltxoner s petmon for a writ of certzon
‘ \

C. § 841(b)(1)(A).

hs in prison, which

Petitioner appealed,

5 F.3d 630 (7th Cir.

qri on February 29,

2016. Bentley v. United States, 136 S.Ct. 1233 (2016). Petitioner’s § 2255 motion was filed in a

timely manner, post-marked February 2, 2017. Doc. 1, p. 15. Petitioner’s ¢
ineffective assistance of counsel. He alleges that he received ineffective as<
attorney, Mr. Brindley, prior to trial, during trial, and on appeal. Petitiongf ¢
grounds in his motion relating to ineffective assistance. These include, amc
that his attorney failed to make certain arguments at pretrial hearings ancii a

attorney failed to disclose an alleged conflict of interest. Doc. 2. On Sep"ten

Court held an evidentiary hearing limited to the conflict of interest issue. Al

‘,,aims are based on

istance from his

asserts eighteen

ng others, assertions

t trial, and that his
nber 20, 2018, this

t that hearing,
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Petitioner was represented by Mr. Lee Smith, who conducted a cross-exérrilrination of Mr.
! !

.
Brindley and a direct examination of Petitioner, and diligently argued on P

LEGAL STANDARD J i
|
: }

|:titioner’s behalf.

A petitioner may avail himself of § 2255 relief only if he can show that there are “flaws

!

in the conviction or sentence which are jurisdictional in nature, constitutional in magnitude or

result in a complete miscarriage of justice.” Boyer v. United States, 55 F2d

296, 298 (7th Cir.

1995), cert. denied, 116 S. Ct. 268 (1995). Section 2255 is limited to .coTr.e:cting errors that

“vitiate the sentencing court’s jurisdiction or are otherwise of constitutional magnitude.” Guinan

v. United States, 6 F.3d 468, 470 (7th Cir. 1993), citing Scott v. United S‘ta‘tges, 997 F.2d 340 (7th

Cir. 1993).

Federal prisoners may not use § 2255 as a vehicle to circumvent d_ejcisions made by the

o
appellate court in a direct appeal. United States v. Frady, 456 U.S. 152, 165 (1982); Doe, 51 F.3d

at 698. Accordingly, a petitioner bringing a § 2255 motion is barred from vr:aising issues raised on

direct appeal absent some showmg of new ev1dence or changed c1rcumsta11ces. Belford v. United

« -

- 1,_‘\.'*-

States, 975 F.2d 310, 313 (7th Cir. 1992), overruled on other grounds by C astellanos v. United

States, 26 F.3d 717, 710-20 (7th Cir. 1994).

Criminal defendants are guaranteed the right to effective assistance

of counsel under the

Sixth Amendment. Watson v. Anglin, 560 F.3d 687, 690 (7th Cir. 2009). T h;e seminal case on

ineffective assistance of counsel is Strickland v. Washington, 466 U.S. 6:68

the Court stated that in order for a prisoner to demonstrate that counsel’é p<

1(1984). In Strickland,

rformance did not

meet the constitutional standard, the petitioner would have to show that “counsel’s representation

fell below an objective standard of reasonableness.” Id. at 687—88; szatt v

United States, 574

F.3d 455, 458-59 (7th Cir. 2009). Courts must “indulge a strong presumpt%on that counsel’s

l
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conduct falls within the wide range of reasonable professional assistanc‘ie.”:
at 690.

|
i
|
i
I
|
{

A prisoner must also prove that he has been prejudiced by his co;un;

Strickland, 466 U.S.

sel’s representation by

showing “a reasonable probability that but for counsel’s unprofessional ferxf‘ors, the result of the

proceeding would have been different.” Id. at 694. Absent a sufficient shm';ving of both cause and

L
prejudice, a petitioner’s claim must fail. United States v. Delgado, 936 F2(l 303, 311 (7th Cir.

1991). Thus, the Court “need not determine whether counsel’s performa“nc‘f

examining the prejudice suffered by the defendant as a result of the allegeé
Strickland, 466 U.S. at 697 (“If it is easier to dispose of an ineffectivene:sisi

lack of sufficient prejudice, which we expect will often be so, that course's

e was deficient before

deficiencies.”

claim on the ground of

hould be followed.”).

Where a claim of ineffective assistance of counsel is based on a Co!mﬂict of interest, there -

are two legal frameworks to apply. If there is an actual conflict, courts app]
and assume prejudice if there was any adverse effect on the attorney’s p:erf
Chandler, 645 F.3d 863, 869 (7th Cir. 2011); Cuyler v. Sullivan, 446 US 3
only a potential conflict, courts apply the two-prong cause and prejudicc:e te
Freeman, 645 F.3d at 869; Strickland, 466 U.S. 668. .
DISCUSSION

1. Effectiveness Before Trial
A. Failure to Object on Choice of Counsel Issue
Petitioner claims that counsel was ineffective for failing to obj e_c;t t](
from the Court that Petitioner would not be allowed to change counsel an
103. Petitioner suggests that this amounted to a denial of his right to ret.';liné

a structural error that would be reviewed without inquiry into prejudice.v‘ D:

y Cuyler v. Sullivan

ormance. Freeman v.

35 (1980). If there is

st from Strickland.

» an alleged “edict”
in. Doc. 2, pp. 101~
counsel of his choice

b

be. 2, p. 101 (citing
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i
|

United States v. Velazquez, 772 F.3d 788 (7th Cir. 2014) (upholding the icic;rxial of a motion to

withdraw, stating that the outcome was the same whether structural error a

assistance analysis applied)). However, after the time Mr. Brindley began fepresenting Petitioner,

| t

nalysis or ineffective

no motion was ever made to withdraw or substitute counsel. On October 10, 2014, when

J
Petitioner was informed that Mr. Brindley had been indicted in a separate ¢riminal matter, and

Petitioner was given the opportunity to change counsel, Petitioner waivgd’

indicated his preference for Mr. Brindley to remain his counsel. “Depri'v!a_ti

any conflict and

on of [the right to be

assisted by counsel of one’s choice] is ‘complete’ when the defendant is erroneously prevented

from being represented by the lawyer he wants.” United States v. Gonzafle'z,—Lopez, 548 U.S. 140,

148 (2006). Petitioner was clearly not deprived of this right, as he never! in

dicated that he wanted

a different lawyer, and he affirmatively indicated that he preferred to cohﬁnue retaining Mr.

1

Brindley in the wake of Mr. Brindley’s criminal charges.

Even if Petitioner had so indicated, courts do not err by dényingﬁchi
where they have balanced the right to choice of counsel against “the neefdsi
litigants and against the demands of its calendar.” Velazquez, 772 F.3d a:t 7:
States v. Carrera, 259 F.3d 818, 824-25 (7th Cir. 2001) (“[T)his right is?né
qualified, and must be balanced against the requirements of the fair andipri
Justice.”). Petitioner had been represented by numerous different Iawyer‘s;izl
before he retained Mr. Brindley, suggesting that even if he had desired to é
any denial would have been in the interest of the proper and timely adm:iﬁi

Thus, Petitioner’s claim that his counsel was ineffective for failing to ol?j'e‘(
gt

of his right to counsel is without merit.

anges in counsel
of fairness to the
)8; see also United
t absolute, but

oper administration of

lq his criminal case

hange counsel again,
stration of justice.

't to the alleged denial
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B. Performance at Suppression Hearings

Petitioner makes nine separate claims about ways in which he alleges that Mr. Brindley

was ineffective at the suppression hearings before trial. Specifically, Pet;it;i(

Brindley was ineffective because he failed to argue: 1. that drug-snifﬁng! d
under the Fourth Amendment and are covered by Kyllo v. United States,; 53

2. that the agency for the drug-sniffing dogs did not meet registration reéugl
i H

l
|
contaminated the vehicle by touching it without gloves before the dog shiﬁ
-

less than 59% accurate in the field; 6. that due process requires objective b

specific dog that sniffed Petitioner’s car was medically unfit for duty; 4. tH

all drug-sniffing dogs; 7. that the Bloomington Police Department did n?ot :]
canine team proficiencies; 8. that because an officer likely saw Petitione;r ¢
was no basis for reasonable suspicion that the car was being driven by gjn-m
9. that Illinois traffic law regarding vehicle placement within a lane did no1
- grounds for officers to pull Petitioner over. Doc. 2. ]
These nine ineffective assistance of counsel claims are properly 'ev¢
Strickland standard, meaning the Court may resolve the claim based on !lac:
prejudice without addressing deficiency of performance. Strickland, 466; I;J
d9above
L

Brindley did in fact argue many of these issue‘s\(ﬁ{i;r\ﬁb'érgﬂi’;};ﬁ 5, an
failed to show that he had a reasonable likelihood of success on the remjairi

e

probability that they would have changed the outcome of the proceedin‘gs.é2

arguments Petitioner claims his counsel was ineffective for failing to raise

2 Mr. Brindley argued at the suppression hearing that the drug-sniffing dog was unreligb'lé
including false positives (e.g., R. 122, pp. 167-72) and a 15.63% field accuracy rate (R. I
Brindley did raise the Illinois traffic law issue on appeal, where it was rejected (Brindley,

7

ner claims that Mr.
bgs perform a “search”
3 U.S. 27 (2001);
rements; 3. that the

at an officer had

f; 5. that the dog was
chavioral indicators by
have a policy on

nter the vehicle, there
nlicensed driver; and

supply sufﬁciént

aluated under the

k of sufficient

.S. at 697. Mr.

), and Petitioner has
der, nor a reasonable
7Several of the

—the assertions that

for various reasons
23, pp. 459-60), and Mr.
795 F.3d at 633-34),
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the Fifth Amendment requires uniform response behaviors in all drug-sr}iffi
country and uniform canine proficiency tests, and that a dog sniffing the; ex
a lawful traffic stop violates the Fourth Amendment—have no basis in I%VQ
Caballes, 543 U.S. 405, 410 (2005). The argument that the dog alerted t?o a
from an officer, rather than to the 14.9 kilograms of cocaine in the vehi:c‘.'le,}j
argument regarding lack of reasonable suspicion at the gas station wou1<:i n
proceeding at all, even if successful, because the officer had separate calilée
based on his erratic driving on the road after leaving the gas station. Seeé Be
- 634. After ruling out the claims Mr. Brindley actually did make (3, 5, anid:S
claims without basis in law (1, 6, and 7 above), the remaining claims of ;me
before trial (2, 4, and 8) would not have been successful nor affected thé Oél
Strickland, 466 U.S. at 697, :

._QZ.»Ejj‘"éctiv-eness at Trial

e e e

Petitioner makes three claims regarding Mr. Brindley’s performanc

|
i

claims counsel was ineffective for failing to raise arguments about the r;eas
violation, suggesting that his crossing the fog line was not a traffic viola?tio:
situation where another car was attempting to pass him. Second, he clair%ns?
ineffective for failing to refute the locations of his personal documents thll
claims counsel was ineffective for stipulating to the location of an unknbw

compartment of the car containing drugs.

Mr. Brindley raised the traffic violation issue on appeal, on Petitioﬁ

ing dogs across the
terior of a car during
See Illinois v.
contaminated touch
strains credulity. The
ot have affected the
to stop Petitioner
entley, 795 F.3d at
above) and the
ffective assistance

1tcome at trial. See

e during trial. First, he

ons for his traffic

m in the specific

counsel was
hin the car. Third, he

n fingerprint above the

er’s behalf. The

Seventh Circuit ruled that “the other car was not moving in such a way :that would suggest

t

Bentley was driving in adverse conditions and was unable to stay in his lax

1€,” and the argument
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failed. Bentley, 795 F.3d at 634. Federal prisoners may not use § 2255 as Ic
decisions made by the appellate court in a direct appeal. United States v' F

: . L
165 (1982); Doe, 51 F.3d at 698. Since this issue has already been raised a

it is an improper ground for a § 2255 motion. Even if it were proper, Petiti

a vehicle to circumvent
rady, 456 U.S. 152,
nd rejected on appeal,

bner clearly suffered

no prejudice from Mr. Brindley’s alleged failure to raise the issue at trial, é;ince it would

ultimately have been rejected. See Strickland, 466 U.S. at 697.

Examining Petitioner’s other two claims for prejudice, they are i;nsuﬁ'lcient to warrant

l .
success on the motion. Petitioner claims that the jury would not have cons_i;d

of the car if Mr. Brindley had entered into evidence a photograph of the ba

depicting it wrthout any of the documents that were used to show Petltrone

At e

pp. 95-97. However that photograph was presented to the j Jury, and it was:
2

documents hiad been removed from the car. R 117 p- 150 In fact 1n hrs cl
Brlndley pomted to the officers’ failure to photograph the locatlons of the ¢
car as a hole in the govemment s case. R. 119, p. 472. (“They don’t keep a

documents are where . They don’t take a prcture to show Hey, this is where

1ocuments within t_he

ered him the owner

ckseat of the car,
r’s ownership. Doc. 2,
taken after the

osing argument, Mr.

record of which

the documents

were.”) Thus, Petitioner cannot show that there would have been a reasona!ble likelihood of

success if Mr. Brindley had argued the photograph showed his documerﬂts 1
the back of the vehicle; the timing of the photograph could not have suppo

and Petitioner was not prejudiced by counsel’s failure to raise it. See Strick

had not been strewn in

rted that argument,

land, 466 U.S. at 697.

Petitioner also contends that Mr. Brindley was ineffective because he did not contest the

government’s position that an unknown latent print was found “above” the
containing drugs. Doc. 2, pp. 99-100. Petitioner claims that the print being

compartment would have given the jury reasonable doubt about whether tH

compartment
located “inside” the

e drugs or the car
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i

i
|
i

N

L]
belonged to some third person, rather than Petitioner. According to Petition

part of the molding below the lid of the compartment, placing it “inside’i’ th

than “above” the compartment. This distinction is pedantic at best. Even! 1r

!

Br

-
A

argued at trial that the presence of the print, which was not a match for Peﬂi

Cod

the officers at the scene, established a credible possibility that someone clsj

was above the compartment, as the lid was above the compartment. Mr.l
!

car without Petitioner’s or the owner’s knowledge. See, e.g., R. 117, p. 1|41
As such, there is not a reasonable probability that the outcome of the tn'a:llé\;a

different if Mr. Brindley had referred to the location of the print as “insi%ie’i

}

the compartment in the stipulations. See Strickland, 466 U.S. at 697. For tlkl
L

Petitioner’s arguments that he received ineffective assistance of counselat,
o
i

!

3. Effectiveness on Appeal
Petitioner’s only potentially meritorious argument regarding counse

appeal is that Mr. Brindley waived Petitioner’s prolongation argumeﬂt. Thg

0
not include in his opening appellate brief an argument that the officers unle!u
stop by waiting for a drug-sniffing dog after the citation was complete. i

When a client directs his lawyer to appeal and the lawyer simplyf dc{
Lo
been deprived of any assistance of counsel on appeal, and the failure is a p

Sixth Amendment. See Castellanos, 26 F.3d at 718. However, where cmimé

omits some arguments the client wishes him to make, that omission is réVi|
[

for deficient performance and prejudice. See, e.g., Davila v. Davis, 137 S. {

. . : . : N
(“Declining to raise a claim on appeal, therefore, is not deficient performa;

[ |
L

10

er, the print was on a
€ compartment rather
side the iid, the print
indley repeatedly
tioner nor for any of
c put the drugs in the
; R. 119, pp. 508-09.
vould have been
rather than “above”
€se reasons,

trial fail.

I’s effectiveness on
t is, Mr. Brindley did

wiully prolonged the

es not, the client has
o1 se violation of the
el does appeal, but
swed under Strickland
Ct. 2058, 2067 (2017)

Ice unless that claim
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was plainly stronger than those actually presented to the appellate courtj.”)

Robbins, 528 U.S. 259, 288 (2000)).

(citing Smith v.

When Mr. Brindley submitted the opening brief, the existing . state ‘(of the law in the

Seventh C1rcu1t was that because trafﬁc stops based on probable cause permltted custodral

N e

I
arrests, persons stopped are not entitled to immediate release upon comple

tion of the citation.

United States v. Childs, 277 F.3d 947, 953 (7th Cir. 2002). This was alsd the state of the law at

the time of the traffic stop in this case. Rodriguez v 'United States' "1'35 s. Ct. 1609 (2015), was

demded on April 21, 2015, after briefing on the appeal was complete, and

1

nonths after oral

argument In that case, the Supreme Court held that officers may not conduct unrelated checks

during a lawful traffic stop rn a manner that prolongs the stop, unless‘ they\
suspicion to detain the person stopped.‘Rodriguez, 135 S. Ct. at 1615. Regr
officers in this case prolonged the stop or had reasonable suspicion todos
at the time under a state of the law that authorrzed prolongation of a trafﬁc
check See Umted States V. Carpenter 406 F.3d 915, 916~17 (7th Cir. 200
delay for a dog’s arrival during a lawful traffic stop) (citing Whren v. Unzte
(1996)). |
In general, the Sixth Amendment does not require counsel to “foret
advances in the law.” Lilly v. Gilmore, 988 F.2d 783, 786 (7th Cir. 1993?’. E
case, counsel’s failure to anticipate Rodriguez did not prejudice Petition;‘er’
would have been unsuccessful on appeal—in Petitioner’s case, the officers
under the structure of then-binding Circuit precedent. See Davis v. United
239-41 (2011) (“[W]e have ‘never applied’ the exclusionary rule to supipre

as a result of nonculpable, innocent police conduct. ... [W]hen binding apt

11

(have reasonable

ardless of whether the
b, they were operating
stop for a canine

>) (upholding a short

ad States, 517.U.S. 806

cast changes or

ven if it did in this

because the argument
acted in good faith

States, 564 U.S. 229,
ss evidence obtained

rellate precedent
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|
s
!W1: 1 and should use that
tool to fulfill their crime-detection and public-safety responsibilities.”) (Equioting Herring v.
United States, '555 U.S. 135, 144 (2009)). Petitioner cannot show prejuc{i:cfe: even if his assertions
were accepted. For the same reason, he cannot show deficient performaflécf-: by Mr. Brindley; the
fact that the good-faith exception to the exclusionary rule would have algplfled meant that the

specifically authorizes a particular police practice, well-trained officers

claim was not “plainly stronger” than the arguments Mr. Brindley did p;es!ent. Davila, 137 S.Ct.

1

at 2067. Thus, on either prong of Strickland, the claim for ineffective as‘sisf tance of counsel

during Petitioner’s appeal also fails.

4. Alleged Conflict of Interest i

' i !
Petitioner claims that he received ineffective assistance of counsel because his lawyer,
|

Mr. Brindley, never disclosed to him that Mr. Brindley was the subject df z‘i contempt proceeding
in an unrelated case. According to Petitioner, the conflict of interest arose k ecause Mr. Brindley

: . : : L
faced potential punitive action from the same office prosecuting Petitioner; Doc. 2, p. 104. On
| o

| |
September 20, 2018, this Court held a hearing on this claim. Neither in the/pleadings nor during

' ; i )

his testimony at that hearing could Petitioner point to any effect that thelalleged conflict of
Pl

interest had on Mr. Brindley s performance. Rather, Petitioner’s pos'ition! isi

|

would have preferred to change attorneys if he had known that Judge ME:Ci uskey believed Mr.
{ |

that Petitioner himself

Brindley to be dishonest. For the reasons below, this is insufficient for P?et‘if lioner to prevail on the

conflict of interest claim.

|-

[
P
L
P
o

There are two analytical frameworks that could apply to this situjatij bn, but the claim fails
[
under either one. Mr. Brindley was held in contempt by Judge McCuskey in a separate case and

immediately appealed that ruling. United States v. Britton, No. IO-CR-ZQOS’O (C.D. 11l 2012).

The Seventh Circuit vacated the contempt ruling, remanding it to Judge iMiyerscough. United
| '

12

A
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States v. Britton, No. 12-3711 (7th Cir. 2013). On February 26, 2014, Judg
L

not to pursue further contempt proceedings, which she communicated thro;
L

Britton, No. 10-CR-20090. The matter was therefore never referred to a‘

o

for investigation or prosecution. See Fed. R, Crim. P. 42(a)(2). As such JM‘

3

|
actually the subject of a U.S. Attorney investigation, and any conflict of m:
|

“potential.” Petitioner himself referred to the alleged conflict as such. Se

prior to the trial in this case, there existed a potential conflict of mterest’b_e

i
Counsel.”). R
P

Where a petitioner alleges that he was denied effective assistance ’og

. l

potential conflict of interest, courts apply the two-prong cause and prejudlc

e Myerscough chose
ugh a text order.

Uis. Attorney’s Office
r. Brindley was never
ferest remained only
Doc. 2, p. 104 (“Thus,

tween Petitioner and

f counsel due to a

e test from Strickland.

Freeman, 645 F.3d at 869. The prejudlce prong requlres that Petitioner demonstrate a reasonable

probability that the outcome of the proceeding would have been d1ﬂ‘erer?1t i

!
ineffective assistance. Strickland, 466 U.S. at 694. The only effect Petition

s

conflict of interest had on the proceeding was that Mr. Brindley did not 'di l
l
|

k1

J

105. For the reasons stated in Sections 1-3 above, any alleged deﬁcxencxes

conflict and that Petitioner was not able to change counsel based on that

performance at trial or on appeal did not alter the outcome of the proceeglm

Assuming arguendo that’there was an actual conflict of interest,‘ }’e
still fail. Where there is an actual conflict of interest, the Court must ass1}.1m
| an adverse effect on the attorney’s performance. Cuyler, 446 U.S. at 348; I%

identify any adverse effect that the alleged conflict had on Mr. Brindley* s p

‘ 1
than Mr. Brindley’s failure to disclose the conflict, Petitioner does not Cl?lll“

13 b

if not for counsel’s
er claims the potential

close the potential

owledge. Doc. 2, p.

in Mr. Brindley’s

1gs.

itioner’s claim would
e prejudice if there is
etitioner did not

erformance. Other

n that it had any effect
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on his representation. As such, any presumption of prejudice has been r%cbﬁ

ineffective assistance of counsel based on the alleged conflict of interest fqﬁils.

CERTIFICATE OF APPEALABILITY

l

jtted, and his claim of

To obtain a Certificate of Appealability under § 2253(c), “a habeias' prisoner must make a

substantial showing of the denial of a constitutional right.” Slack v. McDar
483-84 (2000). This means that the prisoner must show “that reasonable i
whether ... the petition should have been resolved in a different manner or

L
presented were adequate to deserve encouragement to proceed further.” IJd
I

iel, 529 U.S. 473,
rists could debate
that the issues

at 484. Here, no

reasonable jurist could conclude that Petitioner’s counsel was ineffective of that Petitioner was

prejudiced by any of counsel’s alleged errors, either individually or in ci)r'xéjbination. Accordingly,

the Court declines to issue a Certificate of Appealability. L l
CONCLUSION

For the reasons set forth above, Petitioner’s Motion [1] is DENIED

and the Court

declines to issue a Certlﬁcate of Appealability. This matter is now termmaﬁed.

| .
Signed on this 27th day of September, 2018. s

T
[

/s James E. Shadid

James E. Shadid B

Chief United States Dlstrlct Judge

14
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Judgment in a Civil Case (02/11) ‘ o Thursdaxf i
UNITED STATES DISTRICT CO

for the

Central District of Illinois

LARRY BENTLEY,
Petitioner,
Vs,

UNITED STATES OF AMERICA,

Respondent.

Case Number: 17-11,( 2

JUDGMENT IN A CIVIL CASE

[ JURY VERDICT. This action came before the Court for a trial by, ji;,ry-. The issues have

been tried and the jury has rendered its verdict.

X DECISION BY THE COURT. This action came before the Court anid a decision has been

rendered.

i

i
t

?
T
|
|
l

IT IS ORDERED AND ADJUDGED that Petitioner Bentley’s Motion to Vacate, Set

Aside, or Correct Sentence under 28 U.S.C. § 2255 is hereby DENIED. T]1

issue a Certificate of Appealability.

Dated: 9/27/2018

A

s/ Shig Yas-unaggj f

e Court declines to

Shig Yasunaga
Clerk, U.S. District

Cfc

urt

E-FILED

27 September, 2018 03:45:38 PM
| Clerk, U.S. District Eourt, NLco

R
|
|
N
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United O%fzdzz @ourt of Appw[z

For the Seventh Circuit

Chicago, Illinois 60604

I

|

‘ |
October 11, 2019 l :

Before

DAVID F. HAMILTON, Circuit Judge

MICHAEL B. BRENNAN, Circuit Judge

No. 18-3327

LARRY BENTLEY, JR.
Petitioner-Appellant,

v.

UNITED STATES OF AMERICA,

Respondent-Appellee.

jl

Appeal from the Urthed States District

Court for the Centra]
No. 1:17-CV-011023-J1

James E. Shadld
Judge.

ORDER

On consideration of petitioner Larry Bentley, Jr.’s petition for
panel and suggestion for rehearing en bang, filed September 20, 2019
service has requested a vote on the petition for rehearing en banc, ‘an
original panel have voted to deny the petition for rehearing.

.“

Accordingly, the petition for rehearing by the panel and sugg

en banc filed by petitioner Larry Bentley, Jr. is DENIED.

District of Illinois.

| 2]

S

rehearing by the
, no judge in active
d all judges on the

estion for rehearing




Additional material
from this filing is
available in the
Clerk’s Office.



