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Defendants and appellants Lawone Wade Wilkenson and Gregory Sernal Lamb
appeal from the judgments entered following a jury trial that resulted in Wilkenson’s
convictions for attempted murder, second degree robbery, assault with a firearm, and
making criminal threats, and Lamb’s convictions for second degree robbery, assault with
a firearm, and acting as an accessory to assault with a firearm. Wilkenson was sentenced
to éprison term of 37 years. Lamb was sentenced to a prison term of 16 years, 8 months.

Both appellants contend the trial court erred by: (1) admitting evidence of prior
uncharged miscoﬁduct; (2) failing to instruct on lesser included offenses; and (3) making
sentencing errors. Additionally, Wilkenson contends the evidence was insufficient to
support his conviction for attempted murder. We reverse Lamb’s convictions for assault
with a firearm and order portions of Wilkenson’s sentence stayed pursuant to Penal Code
section 654.1 In all other respects, we affirm. '

FACTUAL AND PROCEDURAL BACKGROUND

1. Facts.

a. Prosecution’s case.

Viewed in accordance with the usual rules governing appellate review (People v.
Rodriguez (1999) 20 Cal.4th.1, 11; People v. Johnston (2003) 113 Cal.App.4fh 1299,

1303-1304), the evidence relevant to the issues on appeal established the following.

Ruben and Manuel Monterroso,2 who were brothers, co-owned Ruben’s Auto Electric,
an automobile repair shop.

On September 19, 2003, at approximately 9:00 a.m., appellants brought Lamb’s
1978 Ford Econoline van into the Monterrosos’ shdp for service. Wilkenson requested a
complete service, including a brake job, major tune up, and transmission service, for a
cost of $380. He stated that he needed the work completed by 5:00 p.m.

At approximately 5:00 p.m., appellants returned to the shop and headed for the

van, which was parked at the back of the garage with the keys in the ignition. Wilkenson

1 All further undesignated statutory references are to the Penal Code.
2 For ease of reference, the Monterroso brothers will hereinafter be referred to by
their first names.



told Lamb to start the car and “back it out.” Manuel stated they could not take the van
until théy had paid for the service. Wilkenson told Manuel they wished to take the van
for a road test. When Manuel refused, Wilkenson stated that it was his neighborhood,
and threatened to burn the shop down. Manuel and Wilkenson argued. Wilkenson stated
that he could “just get rid” of Manuel and Ruben. Wilkenson referred to the brothers as
“mother fuckers.” Meanwhile, Lamb drove the van across the lot slowly and
indecisively. Manuel 'telephéned 9-1-1.

Wilkenson stated that he owned a white car which was also on the repair lot
(hereinafter “the white car™), and proposed Manuel take that Vehicle.as a deposit. Manuel
declined, because Manuel knew the white car did not belong to Wilkenson.3 Another
customer arrived at the shop and parked behind the van, blocking its exit. Manuel again
telephoned 9-1-1.

Wilkenson’s argumentative behavior escalated, with Wilkenson arguing “right in
[Manuel’s] face” and continuing to threaten Manuel and assert that he was taking the van.
Manuel refused to back down and returned Wilkenson’s insults. Manuel informed
Wilkenson of the shop’s policy to fix any problems if a customer was unsatisfied with the
work after paying for it. Wilkenson yelled, “I’l] Kill you, mother fucker.” Manuel
reéponded, “When you do that, make sure you point good at me,” because “if you don’t,
then the one ending up dead is going to be you, depending on who’s faster.”

Eventually Wilkenson entered the van and emerged wearing a long, black silk
Jacket, despite the warm weather. Manuel suspected Wilkenson had a weapon in the
jacket, and was frightened. Wilkenson continued to repeat his threats to kill Manuel and
burn the shop down. He paced in front of the office for approximately eight more
minutes.

Concerned, Manuel placed two guns on top of the desk inside the office, and again

called police. Wilkenson continued to pace in front of the office, yelling threats and

3 Indeed, while Manuel and Wilkenson were arguing, the wife of the vehicle’s
owner arrived and, after Manuel explained the situation to her, confirmed that the white
car belonged to her husband.



insults. Manuel responded with similar insults. Lamb exited the van, yelled, “there is a
gun,” and ran off the lot. Manuel did not have a gun in his hand. Wilkenson, who was-
approximately 12 to 15 feet away from Manuel, pulled a gun from his jacket and pointed
it at Manuel’s upper body. Wilkenson fired a single shot. Manuel moved behind the
office door, just in time to dodge the bullet. Manuel pulled one of his guns from the
office desk. Wilkenson attempted to fire again, but the gun jémmed. Wilkenson
unsuccessfully attempted to repair the gun. Manuel pointed his gun at Wilkenson.
Ruben intervened, stating, “no shooting,” or words to that effect.

Wilkenson moved between parked cars and called to Lamb. - Together they pushed
the car that was blocking the van out of the way. Ruben began to close the gate to
prevent appellants from leaving. Wilkenson, who was “furious,” ran towards Ruben,
placed a gun against his ribs, and threatened to kill him if he closed the gate. Wilkenson
ordered Lamb into the van. With the gun still pressed against Ruben’s ribs, Wilkenson
shook Ruben’s hand and said, “I’'m going to pay you.” Lamb drove off in the van, and

Wilkenson ran in the same direction.
A few days later, Lamb and Wilkenson were stopped by police. Lamb was driving
. the van; Wilkenson was a passenger. Appellants never paid for the repairs.

The People presented evidence that the night before the charged incident,
appellant Lamb, driving the van, engaged in hostile and provocative driving maneuvers
vis a vis another motorist, Omar Freeman. Lamb blocked Freeman’s path with his
vehicle, whereupon an unidentified male passenger exited the van and pointed a gun at
Freeman.4

b. Defense case.

WilkensonAtestiﬁed in his own defense. Wilkenson admitted taking the van to the
repair shop with Lamb, to have it “checked out.” They returned at approximately 5:00
p.m. Lamb and Manuel argued, with Lamb arguing he had not authorized, and would not

pay for, repairs to his vehicle. Manuel called police. Manuel and Wilkenson became

4 The evidence of this incident is discussed in more detail where relevant infra.



embroiled in further argument, during which each called the other names. Lamb.
attempted to back the car out, but was blocked when another customer pulled in. Lamb
and Ruben argued, with Lamb complaining that he had not authorized work on the van -
and did not owe money. Wilkenson put on his long black jacket because he was chilly.
He paced, and he and Manuel continued to swear at each other.

Manuel entered the office, and Lamb yelied, “He got a gun [sic]. ” Wilkenson saw
Manuel holding a small gun in his hand. Manuel pointed it first at Lamb and then at
Wilkenson. Lamb ran toward the exit. Wilkenson grabbed Manuel’s gun from his hands. -
Wilkenson took a few steps and the gun went off accidentally. He attempted to disable
the gun by separating the clip. When he turned, Manuel was holding another gun.
Wilkenson ducked behind a car and yelled, “Don’t shoot.”” Manuel said, “I could still kill
him.” Ruben stated, “No shooting.”

Wiikenson told Ruben, “Your friend tried to kill us,” and attempted to give Ruben
the gun. Ruben refused to take it. Wilkenson stated that they would have paid had they
owed any money. Ruben then shook his hand. Wilkenson threw Manuel’s gurfand clip
in the driveway when he and Lamb drove away. Wilkenson denied threatening Manuel
or Ruben énd denied having a gun. |

Wilkenson admitted suffering convictions for forgery in 2000 and being a felon in
possession of a firearm in 2002.

Lamb did not testify or present evidence.

c. People’s rebuttal.

In rebuttal, the People presented evidence that Manuel had prepared a work
authorization form prior to making the repairs, and the $380 estimate was not chailenged
by Wilkenson. Manuel also denied that Wilkenson had attempted to take a gun from
him, or that the shooting was accidental..

2. Procedure.

Trial was by jury. Wilkensoh was convicted of two counts of assault with a
firearm (§ 245, subd. (a)(2)), twovcounts of making-criminal threats (§ 422), attempted
murder (§§ 664, 187, subd. (a)), and two éounts of second degree robbery (§ 211). The
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Jury found true allegations that Wilkenson personally used a firearm, and that a principal
was armed with a firearm, during commission of the assaults, attempted murder,
robberies, and criminal threats (§§ 1203.06, subd. (a)(1), 12022, subd. (a)(1), 12022.5,
subd. (a)); personally discharged a firearm during commission of the attempted murder
and robberies (§ 12022.53, subd. (c)); and personally used a firearm during the robbery of
Ruben and the attempted murder (§ 12022.5, subd. (a)). In a bifurcated proceeding, the
trial court found true allegations that Wilkenson had served three prior prison terms
within the meaning of section 667.5, subdivision (b). Wilkenson was sentenced to a term
of 37 yearé in prison.

Lamb was convicted of two counts of assault with a firearm (§ 243, subd. (a)(2)),
two counts of second degree robbery (§211), and being an accessory after the fact to
assault with a firearm (§§ 32, 245, subd. (a)(2).) The jury further found true allegations
that a principal was armed with a firearm during commission of the assaults and robberies
(§ 12022, subd. (a)(1)). Lamb was acquitted of attempted murder. In a bifurcated
proceeding, the trial court found true allegationé that Lamb had suffered a prior serious
felony conviction for robbery (§§ 211, 1170.12, subds. (a)-(d), 667, subds. (a)-(i)).

Lamb was sente.nced to 16 years, 8 months in prison. )

The trial court imposed réstitution fines, suspended parole revocation fines, and

victim restitution orders as to both defendants.
DISCUSSION

1. Admission of evidence of the prior uncharged “road rage” incident involving
Lamb was error.

Appellants contend admission of the “road rage” incident referenced supra,
purportedly as evidence of Lamb’s intent pursuant to Evidence Code section 1101,
subdivision (b), was prejudicial error. We agree admission of the evidence was improper,
and conclude the error requires reversal of Lamb’s assault convictions.

a. Additional facts.

During several discussions between the parties and the trial court, the People

proposed to admit the testimony of Omar Freeman regarding the traffic altercation



occurring the night before the charged crimes. Initially, the trial court opined that the
prior incident would be inadmissible unless it was shown that Wilkenson was the gunman
in the traffic incident. After hearing argument, the trial court changed its mind and
aHowed admission of the evidence on the issue of Lamb’s intent in the charged crimes. .
The trial court reasoned, “I would say it would be very probative and rélevant to show
that Mr. Lamb had knowledge and intent and a plan. I'mean, if it worked the day before
and he scared the daylights out of somebody,” then “it is probative of what happened the
following day. . .. It happened one day, and then the next day the same type of activity
-happened. There was a person driving a van. Another person in the van got out with a
gun.”

Accordingly, Freeman testified as follows. At approximately 6:45 p.m. on
September 18, 2003, Freeman was driving westbound on Jefferson. Lamb’s van was
driving very slowly in front of Freeman, and Freeman attempted to pass. Lamb would
not allow Freeman or another nearby vehicle to pass. Freeman eventually managed to get
by Lamb, although the van “drifted” into Freeman’s lane. Freeman motioned to the van’s
occupants as he passed, in a gesture meant to query, “‘what are you guys doing?” He saw
a woman and Lamb in the van. Lamb pulledv the van up on Freeman’s left side and
suddenly crossed over the lanes in front of Freeman; cutting off traffic for both lanes and
| stopping with the van perpendicular to traffic. When the Vén stopped, a man jumped
from the right side with a gun in his hand and pointed the gun at Freeman. Freeman
ducked. He had a camera in his vehicle and took a picture, but the photograph only
depicted the van’s license plate, not the gunman. Freeman turned and accelerated into
oncoming traffic to escape.

The jury was instructed that Freeman’s testimony could be considered only_ as
evidence of intent, not as evidence of Lamb’s bad character or disposition to commit

crimes.5 It was further instructed that “Evidence has been admitted against defendant,

5 The instruction provided Freeman’s testimony “is evidence that has been
introduced for the purpose of showing that the defendant, Mr. Lamb, committed a crime
or crimes other than that for which he is on trial. [f] Except as you will otherwise be



Mr. Lamb, and not admitted against the other. []] At the time this evidence was
admitted you were instructed that it could not be considered by you against the other
defendant. [{] Do not consider this evidence against the other defendant.”

During argument, the prosecutor urged: “[T]he day before [Lamb is] helping an
individual use a firearm, the very day before, using this same van. And the evidence on
that could not have been more clear. []] ... []] Now, th.e purpose of that evidence is to
show you that the day before defendant Lamb took an action that facilitated somebody 4
else’s use of a firearm. And the very next day, what are the chances that he’s
accompanied by somebody who uses a firearm and he did not intend to facilitate that
either?”” Later the prosecutor reiterated: “When you got Mr. Lamb taking actions to
facilitate somebody else’s use of a firearm the day before, that tells you something about
what his intent [was] when one of his confederates uses a firearm the very next day.”

b. Discussion. - |

(1) Applicable legal principles. '

Evidence that a defendant committed misconduct other than that currentffv charged
is inadmissible to prove he or she has a bad character or a disposition to commit the
charged crime. (Evid. Code, § 1101, subd. (a); People v. Kipp (1998) 18 Cal.4th 349,
369; People v. Scheef (1998) 68 Cal.App.4th 1009, 1017.) However, such evidence is
admissible if it is relevant to prove, among other things, intent, knowledge, identity, or
the existence of a common design or plan. (Evid. Code, § 1101, subd. (b); People v.
Catlin (2001) 26 Cal.4th 81, 145-146; People v. Ewoldt (1994) 7 Cal.4th 380, 400;
People v. Kipp, supra, at p. 369.) “ ‘The admissibility of other crimes evidence depends
on (1) the materiality of the facts sought to be proved, (2) the tendency of the uncharged

instructed, this evidence, if believed, may not be considered by you to prove that the
defendant is a person of bad character or that he has a disposition to commit crimes. It
may be considered by you only for the limited purpose of determining if it tends to show:
[1] ... The existence of the intent which is a necessary element of the crime that he is
charged with; [{] For the limited purpose for which you may consider such evidence,
you must weigh it in the same manner as you do all other evidence in the case. You are
not permitted to consider such evidence for any other purpose.”



crimes to prove those facts, and (3) the existence of any rule or policy requiring exclusion
of the evidence.’ [Citation.]” (People v. Steele (2002) 27 Cal.4th 1230, 1243.)

Although a lesser degree of similarity is required to prove intent than to prove
identity or common plan or scheme, similarity between the charged and uncharged
offenses is nonetheless required. (/d. at p. 1244; People v. Ewoldt, supra, at pp. 402-
403.) “‘In order to be admissible to prove intent, the uncharged misconduct must be
sufficiently similar to support the inference that the defendant “probably harbor[ed] the
same intent in each instance.” [Citations.]” [Citation.]” (People v. Ewoldt, supra, at
p. 402, italics added.)

Even if the evidence of other crimes is relevant to prove matters other than the
defendant’s character or disposition, it is inadmissible unless its probative value is
substantial and is not outweighed by the probability that its admission would create a
serious danger of undue prejudice, of confusing the issues, or of misleading the jury.
(People v. Kipp, supra, 18 Cal.4th at p. 371; People v. Ewoldt, supra, 7 Cal.4th at p. 404;
People v. Scheer, supra, 68 Cal.App.4th at p. 1018.) Because evidence relating to
uncharged misconduct may be highly prejudicial, its admission re‘quires careful analysis.
(People v. Ewoldt, supra, at p. 404.)

The admission of evidence of a prior offense, and the evaluation of prejudice
under Evidence Code section 352, is entrusted to the sound discretion of the trial court
and its ruling will not be overturned except upon a finding of manifest abuse. (People v.
Jennings (2000) 81 Cal.App.4th 1301, 1314; People v. Waidla (2000) 22 Cal.4th 690,
724; People v. szp, supra, at p. 369.)

(11) Application here.

Applying these principles here, it is apparent the trial court abused its discretion by
admitting evidence of the “road rage” incident to prove Lamb’s intent in the charged
crimes. First, the two incidents were dissimilar. The charged crimes revqlved around
appellants’ robbery, i.e., the taking of the van without paying for repairs. The prior
incident involved Lamb’s agg_ressi?e, hostile driving maneuvers and the brandishing of a

gun to intimidate another motorist, 2ot a robbery. Lamb’s intent was different in the two



incidents: in one, he intended to steal, whereas in the other he intended to intimidate and
harass. The charged offenses appeared preplanned; the prior incident appears to have
been impulsive. The charged offense involved a dispute with a business over serviceé
performed; the prior offense involved a random altercation with a motorist unknown to
Lamb. The prior incident involved Lamb, a female passenger, and an unknown male
passenger; there was no showing Wilkenson was involved. Lamb did not engage in the
same behavior in the two incidents. In the traffic incident, Lamb drove provocatively and
blocked a motorist’s path so the gunman could threaten ihe motorist. In the charged
offense, he assisted only by driving the van off the lot; he did not block the victims. The
People’s argument -- that the incidents were similar because they both involved Lamb’s
disputes with other persons, and in each incident Lamb’s companions used a gun to
assault the other party — is not persuasive. If Evidence Code section 1101, subdivision

- (b)’s similarity requirement is read this broadly, it becomes meaningless.

Nor was the traffic incident probative of Lamb’s intént during the charged crimes.
Lamb was charged with second degree robbery, assault with a firearm, and attefhpted
murder, all on an aiding and abetting theory, and of acting as an accessory after the fact.
“[A]n aider and abettor is a person who, ‘acting with (1) knowledge of the unlawful
purpose of the perpetrator; and (2) the intent or purpose of committing, encouraging, or
fécilitating the commission of the offense, (3) by act or advice aids, promotes, encourages
~ or instigates, the cornrrﬁssion of the crime.’ [Citation.]” (People v. Prettyman (1996)

14 Cal.4th 248, 259; People v. Hill (1998) 17 Cal.4th 800, 851.)

To be guilty of robbery, a defendant must, inter alia, take property with the
specific intent permanently to deprive the possessor of it. (§ 211; People v. Young (2005)
34 Cal.4th 1149, 1176-1177; People v. Marshall (1997) 15 Cal.4th 1, 34; see also
CALJIC No. 9.40.) Lamb’s aggressive behavior against Freeman, not involving a
robbery attempt, said nothing about whether he intended to deprive Ruben and Manue] of
the monéy owed for their work.

The crime of acting as an accessory after the fact required proof that Lamb, with

knowledge a felony had been committed, harbored, concealed, or aided Wilkenson with
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the specific intent that Wilkenson escape arrest. (§ 32; People v. Coffinan and Marlow
(2004) 34 Cal.4th 1, 104; People v. Campbell (1994) 25 Cal.App.4th 402, 412; CALJIC
No. 6.40.) Lamb’s hostile driving behavior in an unrelated, dissimilar incident did not
tend to prove he intended that Wilkenson escape arrest.

To be guilty of attempted murder as an aider and abettor, a defendant must share
the actual perpetrator’s intent tokill. (People v. McCoy (2001) 25 Cal.4th 1111, 1117-
1118.) Assault is an unlawful attempt, coupled with a present ability, to commit a violent
injury on the person of another. (People v. Williams (2001) 26 Cal.4th 779, 785.)
Assault is a general intent crime and does not require a specific intent to injure the victim.
(Id. atp. 788.) Therefore, for Lamb to be guilty of assault as an aider and abettor he must
have known of, and intended to facilitate, Wilkenson’s attempt to commit a violent injury
on Manuel. Certainly, if Wilkenson had been the gunman in the road rage incident, the
evidence would have been probative to show Lamb knew Wilkenson had a gun and was
not afraid to threaten people with it, which could have tended to show he acted with
knowledge of Wilkenson’s unlawful purpose to assault or kill. However, absent any
evidence Wilkeﬁson was the gunman in the road rage incident, the prior offense had little
bearing on the issues of Lamb’s knowledge of Wilkenson’s gun possession, propensity to
use the gun, criminal purpose, or Lamb’s intent. The evidence of the prior incident waé
probative to show Lamb’s intent only if the jury used the evidence to infer Lamb was
aggressive, short-tempered and violent, and associated with gun-toting individuals who
did not hesitate to commit assaults with firearms. This, however, amounted to prohibited
use to prove Lamb’s bad character and propensity to commit the charged crimes.

Finally, weighed against the lack of probative value, the prejudicial effect of the
evidence was sigﬁiﬁcant. The traffic incident demonstrated Lamb to be a hostile,
aggressive individual who, in association with a gun-toting cohort, harassed a motorist
for the most trivial of reasons. In sum, we are forced to conclude the evidence was

admitted in error.

@
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(1i1) Prejudice.

Accordingly, we turn next to the question of prejudice. Both appellants urge that
admission of the evidence was prejudicial error. The erroneous admission of evidence of
uncharged misconduct is evaluated under the Watson test. (People v. Welch (1999)

20 Cal.4th 701, 749-750; People v. Whitson (1998) 17 Cal.4th 229, 251; People v. Felix
(1993) 14 Cal.App.4th 997, 1007-1008.)

The erronevus admission of the evidence was harmless in regard to Wilkenson.

As noted, Freeman identified Lamb as the driver of the van, but was unable to identify

the man who pointed the gun at him. Because Wilkenson was not identified as being

involved in the road rage incident, the evidence did not constitute improper evidence of

his character or criminal disposition, and did not tend to inculpate him. The jury was

instructed about the limited purposes for which the evidence could be used, i.e., as

—

evidence of Lamb’s intent. It was further told it could not consider the evidence against

Wilkenson. We presume jurors followed the trial court’s instructions. (PeopZ; v. Waidla,

| supra, 22 Cal.4th at p. 725 [“The presumption 1s that limiting instructions are followed
by the jury.”]; People v. Mickey (1991) 54 Cal.3d 612, 689, fn. 17; People v. Williams
(2000) 79 Cal.App.4th'1157, 1171.) Therefore, because the evidence did not implicate

Wilkenson and because the jury was provided with appropriate limiting instructions,

there was no reasonable probability the outcome would have been more favorable for
T

Wilkenson had thei evidence been excluded.

Likewise, we believe the erroneous admission of the evidence was harmless in
regard to Lamb’s robbery and accessory convictions. Evidence Lamb aided and abetted |
the robbery was overwhelming and essentially undisputed. He drove the van off the
repair shop lot Vs’;ithout paying for the repairs. He was present and must have heard
Wilkenson’s threats and demands, and seen Wilkenson pﬁsh his gun into Ruben’s ribs to
prevent Ruben from closing the gate. Lamb clearly acted to facilitate the robbery with

clear knowledge of Wilkenson’s unlawful purpose to take the van without paying.

6 People v. Watson (1956) 46 Cal.2d 818, 836.
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Similarly, as to the accessory conviction, the evidence overwhelmingly demonstrated
Lamb knew Wilkenson had committed a felony, but nonetheless assisted his escape by
pushing a car out of the way and driving the van off the lot. There is no likelihood the
jury would have rendered a more favorable verdict for Lamb on these counts.even had
the evidence been excluded.

However, admission of the evidence was prejudicial in regard to the assault with a
firearm convictions.” The evidence that Lamb knew of, and intended to facilitate, the
assaults with a firearm was weak. There was no direct evidence Lamb knew Wilkenson
had a gun or intended to commit a violent injury to Manuel. To the contrary, the duo
appears to have intended to simply drive the van off the lot, using the “test drive” ruse.
Lamb was in the van the majority of the time Wilkenson was arguing with Manuel and
- did not participate in the argument. According to Ruben, the People’s witness, Lamb
yelled “there’s a gun,” (apparently after observing Manuel’s guns in the office), and ran
off the repair shop lot, before Wilkenson fired. The jury’s acquittal of Lamb on the
attempted murder charge suggests it concluded Lamb did not share Wilkenson"\s: intent to
kill Manuel. It is, therefore, reasonably probable Lamb would have achieved a more
favorable result on the assault charges had the evidence of the prior incident been
excluded. |

2. The evidence was sufficient to support Wilkenson’s conviction for attempte'd
murder. '

Wilkenson next argues the evidence was insufficient to support his conviction for
attempted murder, because there was no evidence he had the intent to kill. We conclude
the evidence was sufficient.

When determining whether the evidence was sufficient to sustain a conviction,
“our role on appeal is a limited one.” (People v. Ochoa (1993) 6 Cal.4th 1199, 1206.)
“[Tlhe test of whether evidence is sufficient to support a conviction is ‘whether, after

viewing the evidence in the light most favorable to the prosecution, any rational trier of

7 As noted, Lamb was acquitted of attempted murder.
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fact could have found the essential elements of the crime beyond a reasonable doubt.’
‘[Citations.]” (People v. Holt (1997) 15 Cal.4th 619, 667.) “We draw all reasonable
inferences in support of the judgment.” (People v. Wader (1993) 5 Cal.4th 610, 640.)
Reversal is not warranted unless it appears that “ ‘upon no hypothesis whatever is there
sufficient substantial evidence to support [the conviction].’ > (People v. Bolin (1998)
18 Cal.4th 297, 331.)

Attempted murder requires proof of the specific intent to kill, plus a direct but
ineffectual act toward commission of the murder. (People v. Lee (2003) 31 Cal.4th 613,
623; People v. Ramos (2004) 121 Cal. App.4th 1194, 1207-1208.) “Generally, the
question whether the defendant harbored the required intent must be inferred from the
circumstances of the shooting.” (People v. Ramos, supra; at pp. 1207-1208.)

Here, both Manuel and Ruben testified that Wilkenson was extremely angry and
threatened to kill Manuel. Both saw Wilkenson point a gun at Manuel. Manuel moved
behind the office door just before the shot was fired. Ruben saw Wilkenson shoot the
gun directly toward the office, where Manuel was hiding. Ruben saw Wilkens&n attempt
to fire again, but the gun jammed. When he fired the shot, Wilkenson was no more than
15 feet away from the office where Manuel was positioned.

This evidence was more than sufficient to support the conviction. There can be no
dispute that the shooting constituted a direct but ineffectual act towards accomplishing
the killing. Wilkenson’s threats to kill Manuel provided direct evidence of his murderous
intent. (See, e.g., People v. Swain (1996) 12 Cal.4th 593, 600.) Likewise, the intent to
kill can readily be inferred from Wilkenson’s actions of shooting a gun directly at the
area where Manuel was standing, from a short distance away. Wilkenson’s attempt to
fire an additional shot further supports the jury’s finding. As explained in People v.
Lashley (1991) 1 Cal.App.4th 938, 945, “The fact that the shooter méy have fired only
once and then abandoned his efforts ouf of necessity or fear does not compel the
conclusion that he lacked the animus to kill in the first instance. Nor does the fact that
the victim may have escaped deathibecause of the shooter's poor marksmanship

necessarily establish a less culpable state of mind.” (Ibid.) Indeed, the very act of ﬁring
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a gun toward a victim “at a fange and in a manner that could have inflicted a mortal
wound had the bullet been on target is sufficient to support an inference of intent to
kill . ...” (Ibid)

In arguing the evidence was insufficient, Wilkenson relies upon cases addressing |
whether the evidence was sufficient to prove premeditation and deliberation. (E.g.,
People v. Herrera (1999) 70 Cal. App.4th 1456, 1462.) Wilkenson, however, was not
charged with or convicted of premeditated attempted murder, and intent may be shown
although premeditation is absent. (See generally People v. Koontz (2002) 27 Cal.4th
1041, 1080 [“A verdict of deliberate and premeditated first degree murder requires more
than a showing of intent to kill.”]; People v. Parks (2004) 118 Cal.App.4th 1,4, .3
[“attempted murder requires intent to kill [citation], but does not require
premeditation.”].) Likewise, Wilkenson’s reliance upon cases involving instructional
error is unpersuasive, because the standard of review for a sufficiency of the evidence
claim differs from the determination of prejudice relevant to claims of instructional error.
The evidence was sufficient to support the attempted murder conviction. -

| 3. Trial court’s failure to instruct, sua sponte, on lesser included offenses.

a. Applicable legal principles.

A defendant has a constitutional right to have the jury determine every material
issue presented by the evidence. (People v. Benavides (2005) 35 Cal.4th 69, 102.) A
trial court must therefore “instruct fully on all lesser necessarily included offenses
supported by the evidence.” (People v. Breverman (1998) 19 Cal.4th 142, 148-149;
People v. Benavides, supra, at p. 102; People v. Heard (2003) 31 Cal.4th 946, 980.) “On
the other hand, the court is not obliged to instruct on theories that have no such |
evidentiary support.” (People v. Breverman, supra, atp. 162.) “* * ‘Substantial
evidence is evidence sufficient to “deserve consideration By the jury,” that is, evidence
that a reasonable jury could find persuasive.’ [Citation.]” (People v. Benavides,

supra, at p. 102; People v. Heard, supra, at p. 981.)
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b. The omission of an instruction on attempted voluntary manslaughter was
harmless error. |

Wilkenson contends the trial court erred by failing to instruct the jury, sua sponte,
on attempted voluntary manslaughter on an unreasonable self-defense theory, a lesser
included offense to attempted murder.8 The omission of the instruction, he urges,
requires reversal of the attempted murder count. We disagree that omission of the
instruction requires reversal.
| “An unlawful killing involving either an intent to kill or a conscious disregard for -
life constitutes voluntary manslaughter, rather than murder, when the defendant acts upon
an actual but unreasonable belief in the need for self-defense. [Citations.]” (People v.
Stitely (2005) 35 Cal.4th 514, 551; see also People v. Blakeley (2000) 23 Cal.4th 82, 87-
89; People v. Barton (1995) 12 Cal.4th 186, 199.) * ¢ “The defendant's fear must be of
imminent danger to life or great bodily injury.’ 7 [Citations.]” (People v. Stitely, supra,
atp. 551; Pebple v. Humphrey (1996) 13 Cal.4th 1073, 1082; In re Christian S. (1994)
7 Cal.4th 768, 783.)

In People v. Barton, supra, 12 Cal.4th 186, the California Supreme Court found
the trial court properly instructed the jury on voluntary manélaughter. (Id. at p- 190.)
The defendant’s 20-year-old daughter, Andrea, had an unpleasant traffic encounter with

the victim, Sanchez. Upset, Andrea and her father located Sanchez’s car in a nearby

8 Wilkenson contends the trial court should have instructed with CALJIC No. 5.17,
the standard instruction on imperfect self-defense. CALJIC No. 5.17 provides: “A
person who kills another person in the actual but unreasonable belief in the necessity to
defend against imminent peril to life or great bodily injury, kills unlawfully but does not
~harbor malice aforethought and is not guilty of murder. This would be so even though a
reasonable person in the same situation seeing and knowing the same facts would not
have had the same belief. Such an actual but unreasonable belief is not a defense to the
crime of [voluntary] [or] [involuntary] manslaughter. []] As used in this instruction, an
“imminent” [peril] [or] [danger] means one that is apparent, present, immediate and must
be instantly dealt with, or must so appear at the time to the slayer. []] [However, this
principle is not available, and malice aforethought is not negated, if the defendant by [his]
[her] [unlawful] [or] [wrongful] conduct created the circumstances which legally justified
[his] [her] adversary's [use of force], [attack] [or] [pursuit].}”
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shopping center parking lot and found Sanchez in one of the stores. An argument ensued.
Sanchez, followed by defendant and Andrea, went to his parked car. There was evidence
the defendant thfeatened to kill Sanchez, and told him to drop a knife; there was also
evidence Sanchez made an abrupt movement. (/d. at pp. 191-192.) Defendant shot
Sanchez, killing him. A psychiatrist called by the defense opined that the defendant fired
reflexively in fear of his life in response to Sanchez’s sudden movement. The defendant,
hoxxv‘e\f:er, claimed the shooting was an accident; the gun had gone off accidentally when
he stepped back in response to Sanchez’s sudden movement. He denied any intent to
shoot. (/d. at pp. 192-193))

Over the defendant’s objection, the trial court instructed on voluntary
manslaughter. Barfon concluded the evidence supported the instruction, despite the
defendant’s testimony the shooting was an accident. “[TJhe jury could reasonably
conclude that Sanchez was unarmed, but that defendant, his judgment clouded by his
anger, unreasonably believed that Sanchez was armed and trying to attack him, and that
defendant deliberately fired his gun in response to this perceived threat. Althodgh
defendant claimed that the gun discharged accidentally, the jury could reasonably
discount this self-serving testimony™ in light of evidence suggesting the gun did not fire
accidentally. (/d. at pp. 202-203.) A

Here, as in Barton, there was evidence from which the jury could have concluded
‘Wilkenson shot in the unreasonable belief Manuel was going to shoot him. The two men
had been embroiled in a vituperative argument, during which Wilkenson threatened to

‘kill Manuel and Manuel admittedly responded, at one point, “When you do that, make
sure you point good at me,” because “if you don’t, then the one ending up dead is going
to be you, depending [on] who’s faster.” Manuel had, indeed, placed two guns on top of
the office desk. Just before the shooting, Manuel was in the office near the weapons
while Wilkenson paced outside the open office door, and the two men were hurling
insults at each other. J ust before the shqoting, Lamb velled, “There’s a gun,” or words to

that effect. Based upon this evidence the jury could have rejected Wilkenson’s self-
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serving story about the gun firing accidentally, but believed Wilkenson had an honest but

unreasonable belief Manuel was about to shoot.

However, omission of the instruction was harmless. Omission of a lesser included
instruction is harmless where the factual question posed by the omitted instruction was

- necessarily resolved unfavorably to the defendant under other instructions. (People v.
Coffman and Marlow, supra, 34 Cal.4th at pp. 97-98; People v. Sedeno (1974) 10 Cal.3d
703, 721, overruled in part on other grounds in People.v. Breverman, supra, at p. 149,
and disapproved on other grounds in People v. Flannel (1979) 25 Cal.3d 668, 684,
fn. 12.) Here, the jury found true the allegation that Wilkenson personally and
intentionally used and discharged a firearm during the robbery of Manuel, as well as
during commission of the assaults, criminal threat offenses, and attempted murder. Thus,
the jury necessarily concluded that Wilkenson’s discharge of the gun was committed as
part of the robbery, i.e., as part of the taking with force or fear, not as a misguided _
attempt at self-defense.

c. The trial court did not err by failing to instruct on theft as a lesser included
offense of robbery.

’ The trial court instructed on the elements of robbery, and gave CALJIC No.
9.40.2, regarding “after-acquired intent” to steal.’ However, Lamb, joined by Wilkenson,
contends the trial court should also have instructed on theft, a lesser included offense to
robbery. We disagree. v

Theft is a lesser included offense of robbery, which does not require the additional
element of force or fear. (People v. Combs (2004) 34 Cal.4th 821, 856; People v. Turner
(1990) 50 Cal.3d 668, 690; Pec;ple v. Reeves (2001) 91 Cal.App.4th 14, 51.) To support
a robbery conviction, the evidence must show that the requisite intent to steal arose either

before or during commission of the act of force. (People v. Marshall, supra, 15 Cal.4th

9 CALJIC No. 9.40.2 provided: “To constitute the crime of robbery, the perpetrator
must have formed the specific intent to permanently deprive an owner of his property
before or at the time that the act of taking the property occurred. If this intent was not
formed until after the property was taken from the person or immediate presence of the
victim, the crime of robbery has not been committed.”
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atp. 34; People v. Reeves, supra, at p. 53.) Thus, if property is taken without the use of
force or fear, the offense is theft, not robbery. (People v. Reeves, supra, at pp. 52-53.)
Likewise, if intent to take the property arises only affer force or fear is applied, the
offense is theft. (People v. Saka;‘fas (2000) 22 Cal.4th 596, 620.)

Appellants offer two theories in support of the claim the trial court should have
instructed on theft. First, they assert the taking occurred before any force was used, in
that Lamb had already moved the van and had control of it before Wilkenson used the
gun. We are unpersuaded that the evidence was substantial on this point.

“Circumstances otherwise constituting a mere theft will establish a robbery where the
perpetrator peacefully acquires the victim’s property, but then uses force to retain or
escape with it.” (Miller v. Superior Court (2004) 115 Cal.App.4th 216, 222)

People v. Anderson (1966) 64 Cal.2d 633 and People v. Phillips (1962)

201 Cal.App.2d 383, are instructive. In People v. Anderson, at the defendant’s request a
pawn shop employee gave him a rifle to examine. The defendant stated he wanted to
purchase the rifle and asked to see a box of shells. The defendant then began lééding the
gun with the shells over the employee’s protest, explaining he wanted to see if they fit.
(Id. atp. 636.) The defendant then shot one of the employees and barricaded himself in
the pawnshop. On appeal, the defendant argued the evidence was insufficient to prove
robbery. Anderson rejected the claim, reasoning: “a robbery is not completed at the
moment the robber obtains possession of the stolen property . . .. [1] Accordingly, if
one who has stolen property from the person of another uses force or fear in removing, or
attempting to remove, the property from the o'wner’s immediate presence . . . the crime of
robbery has been committed.” (/d. at p. 638.)

Similarly, in People v. Phillips, supra, 201 Cal.App.2d 383, a gas station attendant
pumped gasoline into the defendant’s car. After the car was filled, and without paying
for the gasoline, one of the defendants threatened the attendant with a gun and another
engaged in a struggle with him. Although no force or fear had been used by the robbers
in obtaining possession of the gasoline, the evidence was held sufficient to prove robbery.

({d. at pp. 385-387; cf. Miller v. Superior Court, supra, 115 Cal.App.4th at pp. 222-224
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[immediate presence fequirement for robbery is met when the defendant steals property
out of the victim’s presence, is then confronted by the victim, and uses force on the
victim to retain the property].)

Given these principles, it is clear a theft instruction was not warranted. As a
matter of law, the fact initial control of the van was obtained without force or fear did not
change the crime to theft.

Second, Lamb argues there was substantial evidence he had no intent to commit a
| taking until after Wilkenson used force. In support of this theory, he argues he had ample
opportunity to drive the van away before the shooting, but did not do so; and before the
shooting, there were no “words or actions” evidencing an intent to take the van without
paying. To the contrary, the overwhelming evidence suggested appellants intended to
take the van without paying for the repairs from the moment they arrived at the auto
shop. Appellants headed straight for the van upon their arrival; Lamb entered and started
the van, contrary to the usual practice of settling the bill first; and almost immediately,
Wilkenson began threatening Manuel when Manuel refused to release the van \;5ithout
payment.  That Lamb did not actually drive off the lot, although he had some opportunity
to do so before the van’s path was blocked, appears due to appellants’ hope they could
con and bully their way into getting the van before applying force. To accept appellants’
| theory, the jury would have had to have believed Lamb had the intent to take the van
when they arrived (based on appellants’ actions), speculated he lost the intent while
driving in the lot, and then regained the intent to steal after the shootiﬁg. (See People v.
Sakarias, supra, 22 Cal.4th at pp. 620—621.) Such speculation is not a valid basis upon
which to give a lesser included offense instruction. (/bid.)

Finally, assuming arguendo-the evidence warranted an instruction on the lesser
included offense of theft, omission of the instruction was harmless. As we have
explained, any evidence suggesting appellants did not initially have the intent to take the
van was extremely weak, and there is therefore no reasonable probability the result would

have been more favorable for them had the instruction been given. (People v. -
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Breverman, supra, 19 Cal.4th at p. 149; People v. Sakarias, supra, at p. 621; People v.
Reeves, supra, 91 Cal.App.4th at p. 53.)
4. Application of section 654 to appellants’ sentences.
a Applicable legal principles. |
Section 654, subdivision (a), provides that “[a]n act or omission that is punishable
in different ways by different provisions of law shall be punished under the provision that
- provides for the longest poteﬁtial term of imprisonment, but in no case shall the act or
omission be punished under more than one provision.” Section 654 therefore
~“ “precludes multiple punishment for a single act or for a course of conduct comprising
indivisible acts. “Whether a course of criminal conduct is divisible . . . depends on the
intent and objective of the actor.” [Citations.] “[I]f all the offenses were merely
incidental to, or were the means of accomplishing or facilitating one objective, defendant
may be found to have harbored a single intent and therefore may be punished dnly once.”
[Citation.]’ [Citaﬁon.]” (People v. Spirlin (2000) 81 Cal. App.4th 119, 129; People v.
Latimer (1993) 5 Cal.4th 1203, 1207-1208; Neal v. State of California (1960) 55 Cal.2d
11; 19.) If the defendant harbored * ‘multiple or simultaneous objectives, independent of
and not merely incidental to each other, the defendant may be punished for each violation
committed in pursuit of each objective even though the violations share common acts or
were parts of an otherwise indivisible course of conduct. [Citation.]’ ” (People v. Jones
(2002) 103 Cal.App.4th 1139, 1143; People v. Cleveland (2001) 87 Cal. App.4th 263,
267-268; People v. Solis (2001) 90 Cal.App.4th 1002, 1021; People v. Alvarado (2001)
87 Cal.App.4th 178, 196.) |
| Whether section 654 applies in a given case is a question of fact for the trial court,
which is vested with broad latitude in making its determination. (People v. Hutchins
(2001) 90 Cal.App.4th 1308, 1312; People v. Herrera, supra, 70 Cal.App.4th at p- 1466.)
- Its findings will not be reversed on appeal if there is any substantial evidence to supporf
them. (People v. Hutchins, supra, at p. 1312; People v. Herrera, supra, at p- 1466;
People v. Nichols (1994) 29 Cal.App.4th 1651, 1657.) We review the trial court’s

determination in the light most favorable to the respondent and presume the existence of

21



every fact the trial court could reasonably deduce from the evidence. (People v.
Hutchins, supra, at pp. 1312-1313.)

b. Wilkenson’s sentence on count 2 must be Stayed.

Appellants contend the trial court should have stayed sentence on counts 1 and 2,
assault of the Monterroso brothers with a firearm, pursuant to section 654.

As we have already concluded Lamb’s convictidﬁs for assault must be reversed,
this contention is moot as to him. As to Wilkenson, the trial court stayed sentence
pursuant to section 654 on count 1, thé- assault of Manuel with a firearm. The People
concede Wilkenson’s sentence on count 2, for the assault of Ruben with a firearm, must
be stayed pursuant to section 654. We agree.

* The trial court found the impositidn of multiple sentences proper because the
incidents were separate crimes, “either the 245 was completed before the robbery or the
robbery was completed before the assault,” and neither crime was necessary to complete
the-other. The trial court’s reasoning was flawed. As the People acknowledge,
Wilkenson put a gun to Ruben’s ribs to prevent him from closing the gate, so aﬁpellants
could remove the car from the lot. The evidence is susceptible to only one interpretation:

that the assault was committed with the sole objective of committing the robbery of

Ruben. The assault was therefore incidental to, and was the means of accomplishing, one

objective, i.e., the robbery of Ruben. Therefore, section 654 requires that Wilkenson’s
sentence for the assault of Ruben must be stayed.

C. Wilkenson's sentence on count 6 must be stayed pursuant to section 654.

Wilkenson next argues that his sentence for the robbery of Manuel (count 6) must
be stayed because the attempted murder was carried out only to effectuate the robbery of
Manuel, and the two crimes were committed with a single intent and objective. We agree
with Wilkenson.

The evidence showed Wilkenson acted with a single intent and objective: to take
the van without paying for the repairs. Lamb and Wilkenson initially attempted to

accomplish that end by conning Manuel into letting them take the van for a “test drive.”

- When that failed, Wilkenson attempted to intimidate Manuel into letting the van go.
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When Manuel placed his guns on the counter, Wilkenson shot to force Manuel’s
compliance and cooperation in releasing the van. Immediately thereafter, he and Lamb
moved the car blocking the van’s path, and drove the van off the lot, without further
violence toward Manuel. Indeed, the jury found Wilkenson discharged the gun in the
commission of the robbery. |

The trial court did not make a specific finding that a distinct, separate intent and-
objective motivated the attempted murder. As noted, in regard to the assaults the court'
stated only that the assaults were individual acts, completed separately and apart from the
robberies, and the robbery and the assault were unnecessary to each other. It is true that
California courts ha\}e repeatedly held gratuitous violence agaihst a helpless, unresisting |
victim is not incidental to robbery for purposes of section 654. (People v. Nguyen (1988)
204 Cal.App.3d 181, 190-191 [collecting cases]; People v. Cleveland, supra,
87 Cal.App.4th at p. 272 [gratuitous beating of elderly, nonresisting robbery victim was
not carried out with same objective as the robbery].) “[A]t some point the means to
achieve an objective may become so extreme they can no longer be termed "incidental”
and must be considered to express a different and a more sinister goal than mere
successful commission of the original crime.” (People v. Nguyen, supra, at p. 191.)
Likewise, courts héve held that violence or other crimes committed after the loot has
been obtained, is unnecessary to facilitate the robbery énd may be separately punished.
(See, e.g., In re Jesse F. (1982) 137 Cal.App.3d 164, 171 [“When there is an assault gffer
the fruits of the robbery have been obtained, and the assault is committed with an intent
other than to effectuate the robbery, it is separately punishable.”]; People v. Foster (1988)
201 Cal.App.3d 20, 27.)

Here, however, it appears the shooting was necessary to the robbery, in that

Manuel had pulled his guns out, implying he would use them to prevent the taking of the
van. The van had not been removed from the lot, and Manuel was essentially still
uncooperative, when Wilkenson committed the shobting. The trial court did not
articulate any separate and distinct ijective for the shooting. On these facts, substantial

evidence does not support the trial court’s conclusion that section 654 was inapplicable.
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Accordingly, we hold the sentence for the robbery of Manuel, count 6, must be stayed
pursuant to section 654.10
DISPOSITION

Lamb’s convictions for assault with'a firearm (counts 1 and 2) are reversed. .
Wilkenson’s sentence for the assault of Ruben with a firearm (count 2) and the robBery of
Manuel (count 6) are ordered stayed pursuant to section 654. In all other respects, the
judgments are affirmed. Inregard to Wilkenson, the clerk of the superior court is
directed to prepare an amended abstract of Judgment and forward a copy to the
Department of Corrections. In regard to Lamb, the matter is remanded for further
proceedings consistent with the opinions expressed herein.

NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS

ALDRICH, J.

We concur;
KLEIN, P.J.
CROSKEY, J.
10 Given our reversal of Lamb’s assault convictions and our conclusion that section

654 bars imposition of sentence on Wilkenson’s conviction for the assault of Ruben and
robbery of Manuel, we need not reach appellants’ contention that Blakely v. Washington
(2004) 524 U.S. 296, required the jury decide whether consecutive sentences should be
imposed and whether section 654 prohibited punishment. |
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA
LAWONE W. WILKINSON, NO. CV 07-2658-DOC (MAN)
Petitioner, REPORT AND RECOMMENDATION OF
V. UNITED STATES MAGISTRATE JUDGE

J. SULLIVAN, WARDZEN

Pespondent.
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)
)
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)
)
)
)
)
)
)

This Repert and Recommendation is submitted to the Honorable David
O. Carter, United States District Judge, pursuant to 28 U.S.C. § 636 and
General OCrder No. 05-07 of the United States District Court for the

Centrzl District of California.
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1 Briefing in this action is deemed completed. Thus, the matter 1is
2 under submission to the Court for decision.
3
4 PRIOR PROCEEDINGS
-5
6 In January 2004, Petitioner and co-defendant Gregory Sernzl Lamb
7 (“Lamb”™) were convicted folleowing a Jury trial in the Los Angeles
g Superior Court.' Petitioner was convicted of twe counts of assault with
° a firearm, two counts of making criminal threats, cne count of attempted
10 {| murder, and two counts of second.degree robbery. The jury also fouﬁd
11 true various firearm enhancement allegaticns. (Lodg. No. 1, Clexrk’s
12 Transcript (“CT”) 182-90, 194-96, 200-04.) Subsequently, Petitioner was
13 sentenced to a total prison term of 37 years. (CT 288-92, 29%5-97.)
14 .
15 Petitioner appealed. (CT 300; Lodg. Nos. 3-7.) On July 29, 2005,
16 in a written, reasoned decision, the Califcornia Court cf Appeal affirmed
17 || Petitioner’s conviction in full, although it stayed.his sentences on two
18 counts.? (Lodg. No. 8.) Petitioner filed a petition for review in the
1@ California Supreme Court. (Lodg. No. 9.) On November 2, 2005, tﬁe
20 California Supreme Court summarily denied review. (Lodg. No. 10.)
21
22 On August 9, 2006, Petitioner filed a habeas petition in the trial
23 court, which raised a §ersion of the claim alleged s Ground One in the
24
23 ! Lezmk'’s separate Section 2254 habeas action 1s pending in this
26 Court azs Case No. CV 08-440-DOC (MAN).

result, on September 2, 2005, an amended =zbstrac
s t £ ' ) s

setting forth Petitioner’s tof
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instant Petition. (Lodg. No. 12.) On August 25, 2006, Petitioner filed
another habeas petition, which he characteriied as an amendment or
supplement to the eariier-filed petition, faising’versions of the claims
alleged as Grounds COne and Two in the instant Petition. (Loedg. No. 14.)
On August 28, 2006, the trial court denied relief on the merits. (Lodg.

No. 15.) On September 2, 2006, Petitioner filed zncther habeas petiticn

7 in ﬁhe trizl court, which essehtially duplicated the petition filed on
8 August 25, 2006. (Lodg. No. 16.). On Octoker 17, 2006, the trial court
S || denied the petition on the ground that it was repetitiocus. (Lodg. No.
0 17.)
11
12 On September 20, 2006, Petiticner filed a habeas petition in the
13 )| California Supreme Court, which raised versions of the claims alleged
14 as Groénds One through Three of the instant Peéition. {Lodg. No. 18.)
15 On October 3, 2006, Petitioner filed an amended habeéé petition in the
16 state hich court, which zdded the claim alleged as Ground Four of the
17 instant Petition. (Lodg. No. 19.) On March 28, 2007, the California
18 Supreme Court denied relief without comment or citation to authority.
1¢ (Lodg. No. 20.)
20
21 SUMMARY OF THE EVIDENCE AT TRIAL
22
23 The Court has reviewed the record in this cease, as well as the
24 Czlifeornia Court of Appezl’s summary cof the evidence in its opinion cn
25| direct zppezl. The stzte court’s summary is consistent with the Court’s
26 || own review cf the record. Accordingly, the Court hes cucted it below,
27 to prbvidéwén iﬁitialrfacttal bvérﬁiew, and will ciscuss the relevant
ZE portions of the trial record as needed in connection with 1ts znzlysis
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1ff of Petitioner’s claims.?
2
3 &. Frosecution’s case.
4
5 Viewed in accordance with the usual rules governing
6 appellate review . . ., the evidence relevant to the issues
7 on appeal established the following. Ruben and Manuel
g Monterrcse, [*] who were krothers, co-owned Ruben’s Auto
g Electric, an automobile repair shop.
10
11 On September 19, 2003, at approximately 9:00 a.m.,
12
13 ? In affirming the judgment against Petitioner, the California
Court of Appeal discussed and summarized the evidence presented at
14 trial in a section entitled “Factual -and Procedural Background.”
15 (Ledg. No. 8 at 2-5.) On federal habeas review, “a determination of a
factual issue made by a State court shall be presumed to be correct”
16 unless rebutted by the petiticner by clear zand convincing evidence. 28
U.S.C. § 2254(e)(1). See also Schriro v. Landrigan, 550 U.S. 465, 473-
74, 127 S. Ct. 1933, 1939-40 (2007) (“AEDPA also recuires federal habeas
17
courts to presume the correctness of state courts’ factual findings
18 unless applicants rebut this presumption with ‘clear and convincing
evidence.’")(citing Section 2254(e) (1)); Pollard v. Galaza, 290 F.23d
o] - - - . .
13 1030, 10332, 1035 (%th Cir. 2002) (statutory presumption of correctness
20 applies to findings by both trial courts and appellate courts); Dubria
v. Smith, 224 F.3d 995, 1000 (%9th Cir. 2000) (en banc).
z21 , o _ ‘
The Section 2254 (e) (1) presumption has not been shown to be
22 inapplicaeble to the state appellate court’s descripticon of the evidence
presented at Fetltichner s trlal. Accordingly, 1in Che acove SUmmary,
23 the Court has guoted the pertinent portiocns of the state court’s
decision. See Vasguez v. Kirkland, 572 F.3d 1029, 10321 n.1 (Sth Cir.
24 <00%) (relying on and presuming the correctness of the stzte appellate
e cocurt’s summary of the evidence at trizl, when such findings had not
- been shown to be errconeocus under Section 2254(e){(1)); Moses v. Pavrne,
26 555 F.34 742, 746 n.l (9th Cir. 200%) (same) .
7 7 Tootnote z in "original: “For ease of reférence, the
Meriterroso brothers will hereinafter be referred to ky their first
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eppellants brought Lamb’s 1978 Ford Econoline van into the
Monterrcoscs’ shop for service. Wilkensen[®] requested a

complete service, including a brake job, major tune up, and

=
L

=h

transmission service, for a cost of $380. He stated that he

needed the work completed by 5:00 p.m.

At zpproximately 5:00 p.m., appellants returned to the
shop and headed for the van, which was ?arked at the backvof
the garage with the keys in the ignition. Wilkenson told
Lamb to start the car and “back it out.” Manuel stated they
could not take the van until they had paid for the service.
Wilkenson told Manuel they wished to take the van for a road
test. When Manuel refused, Wilkenson stated that it was his
heighborhood, and threatened to burn the shop down. Manuel
and Wilkenson argued. Wilkenson stated that he could “just
get rid” of Manuel and Ruben. Wilkenson referred to the
brothers as “mother fuckers.” Meanwhile, Lamb drove the van
across.the lot slowly and indecisively.. Manuel telephoned

9-1-1.

Wilkenson stated that he owned a white car which was

also on the repair lot (hereinafter *“the white car”i, and

proposed Manuel take that vehicle as a depcsit. Manuel

declined, beczuse Mznuel knew the white car did not relong to
[ =]
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" Throughout the state record, Petiticner’s last name
ko er, in this case, he spells his last nzme as

Ted “Wilkensan.” Howeve
1

;
kinsen.” The spel

ues znvelved here.
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i1ng veariaticn makes no difference to the hzbhezs




1 Wilkenson.[ﬂ  Another customer arrived at the shop and parked
z behind the van, blocking its exit. Manuel again telephcned
'3 e-1-1.

4

5 Wilkenson's rgumentztive behavior escalated, with
6 Wilkenson arguing *“right in [Manuel’s] face” and continuing
7 to threaten Manuel and assert that he was taking the wvan.
g Manuel refused to back down and returned Wilkenéon’s insults.
) Manuel informed Wilkenson of the shop’s policy to fix any
10 problems 1f a customer was unsatisfied with the work after
11 paying for it. Wilkenson yelled, #“I’11 kill you, mother
12 fucker.” Manuel responded, “When you do.that, make sure you
13 point good at me,” because “if you don’t, then the one ending
14 up dead is going to be you, depending on who’s faster.”

15

16 Eventualliy Wilkenson entered the van and'emérged wearing
17 a long, black silk jacket, despite the warm weather. Manuel
18 suspected Wilkenson had a weapon in the jacket, and was
19 frightened. Wilkenson continued to repeat his threats to
20 kill Manuel and burn the shop down. He paced in front of the
21 office for approximately eight more minutes.

22

23 Concerned, Manuel placed two guns con top of the desk
24 inside the cffice, and zgain called police. Wilkenson
zt

26 _
27 ~arguing | : R

explained the gituaticn to her, confirmed thet the white caxr belonged

Z& to her husbeand.”
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continued to pace in front of the office, yelling threats and
insults. Manuel responded with similar insults. Lamb exited
the wvan, yelled, “there is a gun,” and ran off the lot.
Manuel did not have a gun in his hand. Wilkenson, who was
appr@ximately 12 to 15 feet away from.Manuel, pulled a gun
from his jacket and pointed it &t Manuel’s upper bedy.
Wilkenscn fired a single shot. Manuel moved bkehind the

cffice deoor, just in time to deodge the bullet. Manuel pulled

one of his guns from the office desk. Wilkenson attempted to

fire again, but the gun -jammed. Wilkenson unsuccessfully
attempted to repair the gun. Manuel pointed his gun at
Wilkenson. Ruben intervened, stating, *“no shooting,” or

worcds to that effect.

; .

Wilkenson moved between parked cars znd called to Lamb.
Together they pushed the car that was biocking the van out of
the way. Ruben began to close the gate to prevent appellants
from leaving. .Wilkenson; who was “furious,” ran towards
Ruben, placéd a gun against his ribs, and threatened to kill
him if he closed the gate. Wilkenson ordered Lamb into the

varn. With the gun still pressed against Ruben’s ribs,

Wilkenson shock Ruben’s hand and said, “I'm going to pay
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you.” Lamb drove off in the van, and Wilkenson ran in the’

same directicn.
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The People presented evidence that the night before the
charged incident, appellant Lamb, driving the van, engaged in
hostile and provocative driving maneuvers vis a Qis another
motorist, Omar Freeman. Lamb blocked Freeman’s path with his
vehicle, whereupon an unidentified male passenger exited the

van and pocinted a gun at Freeman. [fn. om.]
b. Defense case.

Wilkenson testified in his own defense. Wilkenson
admitted taking the van to the ;epair shop with Lamb, to have
it *“checked out.” They returned at approximately 5:00 p.m.
Lamb -and Manuel argued, with Lamb arguing he had not
eguthorized, ané would not pay for, repairs to his vehicle.
Manuel called poLice. Manuel and Wilkenson became embroiled
in further argument, during which each called the other
names. Lamb attempted to back the car cut, but was blocked
when another customer pulied in! Lan@ and Ruben argued, with
Lamb complaining that he had not authorized work on the van
and did not owe money. Wilkenson put on his long black
Jacket because he was chilly. He paced, and he and Manuel

continued to swear at each other.

Manuel entered the cffice, and Lamb yelled, *“He got a

gun {sic ]."” Wilkenson saw Manuel helding a smzll gun in his
hand. Manuel peointed it first at Lamb and then at Wilkenson.
Laemk ran teward the exit Wiikenson grabbed Manuel’s gun

from his hands. Wiikerson tock a few steps znd The gun went

[45)
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of f accidentally. He attempted to disakle the gun by
separating the clip. When he turned, Manuel was holding
another gun. Wilkenson ducked behind a car and yelled,
“Don’t shoot.” Manuel said, “I could still kill him.” Ruben

stated, “No shooting.”

Wilkenson told Ruben, fYour friend tried to kill us,”
and attempted to give Ruben the gun. Ruben refused to take
it; Wilkenson stated that they would have paid had they owed
any money. Ruben then shock his hand. Wilkenson threw
Manuel’s gun and clip in the driveway when he and Lamb drove
away. Wilkenscn denied threatening Manuel or Ruben and
denied having a gun.

L

Wilkenson admitted suffering convictions for forgery in
2000 and being a felon in possession of & firearm in 2002.
Lamb did not testify or present evidence.

c. People's rebuttel.

In rebuttal, the Pecple presented evidence that Manuel
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had prepared a work zuthorization form prior to making the

repairs, and the $2E0 estimate was not challenged by
Wilkenson. Manuel zlso denied that Wilkenscn had zt-empted
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to tzke a gun from him, cr that the shooting wa
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PETITIONER’S HABEAS CLAIMS

Ground One: Petitioner’s trial counsel provided ineffective
assistance by failing to: (1) object to the consecutive sentences
imposed for Counts Two and Six on the ground that they viclated
Petitioner’s Sixth Amendment right to a jury trizl; (2) reguest that
CALJIC No. 2.07 be modified; (3) obtaln and introcduce into evidence the
black jacket Petitioner wore during the incident; (4) file a motion to
preserve the black jacket; and (5) move to sever Petiticner’s trial from

that of co-defendant Lamb.

Ground Two: The prosecutor committed misconduct by: (1)
presenting perjured testimony by witness Manuel Monterroso; (2)
suppressﬁng'the black jacket worn by Petitioner dufing the incident; and
(3) viclating a trial court order dirécting'the parties to refrain from
presenting prior act evidence until the ccurt ruled on its

admissibility.

Ground Three: Judicial misconduct and bilas, based on the trial
judge’s: (1) failure to instruct, sua sponte, on attempted voluntary
manslaughter as a lesser included offense of the attempted murder

charge; (2) finding that Californiz Penal Code § €54 did not preclude

[\
(€8]
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N
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the imposition of consecutive sentences based on Counts 2 and 6; (3)
remark that interfered with the attorney-client relationship; (4)
admissicn of evidence pursuant to California Evidence Code § 1101 (b);
and (&) failure tc address Petitioner

izl conflict of interest with his zttorney.
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1 Ground Four: The Equal Protection Clause has bkeen violated,
2 || because: there is nc¢ evidence that the Monterroso brothers possessed
3 a valid business license; there 1s no evidence that the two firearms
4 ) possessed by the Monterroso brothers ét the time of the incident were
5| registered and licensed; and the prosecutor failed to charge Manuel
6 | Monterroso with crimes based on the incident.

7

g STANDARD OF REVIEW

9

10 The Petition 1s governed by 28 U.S.C. § 2254, as amended by the
11 || Antiterrorism and Effective Death'Penalty Act of 1996 (“AEDPA"). Under
12 Section 2254(d), a state prisoner whose claim has been “adjudicated on
13 the merits” cannot obtain federal habeas relief unless that
14 adjédication: “(1) resulted in a decisioﬁvthat was contrary to, or
15 involved an unreasonable application of, clearly established Federal
16 | law, as determined by the Supreme Court of the Unitéd States; or (2)
17 resulted in a decision that was based on an unreasonable determination
18 || of the facts in light of the evidence presented in the State court
19 proceeding.”

20

21 Petiticner raised his claims through a habeas petition filed in the
22 || california Supreme Court, which was denied without comment or citation
23| to authority. The state high court’s “silent” denial is considered to
24 be ”on the merits.” See Pinhglster v. Avers, 590 F.2d €51, 663 (2th
Z5 Cir. 2009) (en banc), cert granted sub nom. Cullen v. Pinholster, 130 S
26 Ct. 3410 (U.S. June 14, 2010){Nc. 09-1C88); Hunter v. Aiepurc, %52 F.2d
.Zi Méé@} 3%7—18 (étl Clii.aQEZ) Acé1r&lngi§27the éectlon ZESL(dE Qtahﬁara
28 || of review zpplies to the Court’s review of these claims See Lzmbert
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v. Blodogett, 393 F.2d 943, 966-69 (2th Cir. 2004) (Section 2254(4d)

applies when the state court has denied a claim based on its substance,
rather than on the basis of & procedural or other rule precluding state

court review of the merits).

With respect to Section 2254(d) (1) review, “clearly established
Federal law” “refers to the holdings, as opposed to the dicta, of [the
Supreme] Court’s decisions as of the time of the relevant state-court

decision.” Williams v. Taylor, 529 U.S. 362, 412, 120 S. Ct. 14595, 1523

(2000); see zlso Thaler v. Havnes, U.S. , 130 8. Ct. 1171, 1173

(2010)(per curiam) (“A legal principle is ‘clearly established’ within

the meaning of [Section 2254(d)(1)] only when it is embcdied in a

holding of this Court.”); Carev v. Musladin, 549 U.S. 70, 74, 127 S. Ct.

©49, 653 (2006); Lockver v. Andrade, 538 U.S. 63, 71, 123 S. Ct. 1166,

1172 (2003); Stokes w. Schriro, 465 F.3d 297, 401-02 (%th Cir.

2006) (this statutory language “refers to Supreme Court precedent at the
time of the last-reasoned state court decision”). Section 2254(3) (1)
“plainly restricts the source of clearly established law to the Supreme

d at 974; see also Flumlee v.

(@3]

Court’s jurisprudence.” Lambert, 393 F.
Masto, 512 F.3d 1204, 1210 (9th Cir. 2008) (en banc) (“What matters are
the holdings of the Supreme Court, not the holdings of lower federal

courts.”), cert. denied, 128 S. Ct. 2885 (2008). However, although

“[olnly Supreme Court precedents are binding on state courts under

AEDPA,"” Ninth Circuit “precedents may be pertinent to the ex-ent that
they Illuminate the meaning and application cof Supreme Court
rrecedents.” Campbell v. Rice, 408 F.3d 1166, 1170 (9th Cir. Z00%5) (en
banc); see aiso Merder v. Knowles, 556 F.3d 757, 767 (9th cir. 2009).




1 Under the first prong of Section 2254(df(1), a state court decisiocon
z is *contrary to” federal law if the state court applies a rule that
3 contredicts the governing law as stated by the Supreme Court or reaches
4 a different conclusion than that reached by the high court on materially
5 indistinguishable facts. Price v. Vincent, 528 U.S. 6324, 640, 123 S.
6 Ct. 1848, 1853 (2003). This includes *“use of the wrong legal-rule or
7 framework.” Frantz v. Hazey, 533 F.3d 724, 734 (9th Cir. 2008) (en
e banc). The second prong of Section 2254(d) (1) is met when a state court
9 identifies the correct governing legal principle from the Supreme
10 | Court’s decisions but unreasonably appiies it to the facts of the
11 petitioner}s case. Williams, 529 U.S. at 412-13, 120 S. Ct. at 1523.
12 |
13 With respect tc¢ the Section 2254(d) (1) second prong, the
14 “unreasonable application” ingquiry is an objective one, and the standard
18 is not satisfied simply by showing error or incorrect appl;cation cf the
16 governing federal law. Andrade, 538 U.S. at 75, 123 S. Ct. at 1174;
17| Weodford v. Visciotti, 537 U.S. 19, 25, 123 S. Ct. 357, 260 (2002) (per
1g curiam); Williams, 529 U.S. at 409, 120 S. Ct. at 1521. “The guestion
19 under AEDPA is not whether a federal court believes the state court’s
20 determination was incorrect but whether that determination ‘was
21 unreasonable - a substantially higher threshold.” Landrioan, 550 U.S.
22 at 473, 127 S. Ct. at 1939; see also Renico v. Lett, U.S. , 130
25 S. Ct. 1855, 1&66 (2010)(concluding that *“whether or not” the state
24 court’s decision was Ycorrect,” beczuse “it was cleafly not
25 unreasoneble,” habeas zrelief was not available under Secticn
26 27254(d) (1)) (emphasis in c¢riginzl). “AEDPA thus imposes a ‘highly
27 || deferential standerd for evaluating state-cours rulings’ , and
Ze ‘demands that state-court decisions be given the benefit of —he coubt.’”




el

Id. =zt 1862 (citations omitted).

“[Iln the absence of a Supreme Court decision that ‘squarely
addresses the issue’ 1in the case before the state court . . ., or
establishes a general principle that ‘clearly extends’ to the case,” it
cannot be said that clearly established federal law exists for purposes
of either prong of Section 2254(d) (1), and a federal court must defer

to the state court decision. Moses, 555 F.3d4 at 760 (citing Wright v.

Van Patten, 552 U.S. 120, 123-26, 128 S. Ct. 743, 745-47 (2008) (per
'curiam); Musladin, 549 U.S. at 76, 127 S. Ct. at 654; and Panetti v.
Quarterman, 551 U.S. 930, 953, 127 S. Ct. 2842, 2858 (2007)); see also

Knowles v. Mirzavance, U.S. . 129 S. Ct. 1411, 1419 (2009) (under

Supreme Court precedent, it 1is not an unreasonable application of
clearly established federalilaw “for a state court to decline to ap@ly
a specific legal rule that has not been sguarely established by” the

Supreme Court); Hollev v. Yarborouch, 568 F.3d 10¢1, 1097-98 (9th Cir.

200%) (“[clircuit precedent may not serve tc create esteblished federal
‘ ,

law on an issue the Supreme Court has not yet addressed,” and “[w]hen

there is no clearly established federal law on an issue, a state court

cannot be said to have unreascnably applied the law as to that issue”).

‘The Section 2254(d){(2) standard of review applies when an

DNy
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“intrinsic analysis” of the state court’s fact-finding process 1is

implicated, i.e., “where petitioner challenges the state court’s
findings kased entirely on the state record.” Tzvlor v. Mzddex, 26€
F.3d 8¢2, 929-1000 (%2th Cir. 2004); see alsc Wezver v. Palmateer, 455
F b:_QSE, 963 1.6 (gth_C1r<>20567_ A federzl habpeas court mey not crant
relief under Section 2254{d)(Z) unless “it determines that the state
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court was not merely wrong, but actually unreasonable.” Tavler, 3
F.2d at 999. *“In Taylor v. Maddox, we observed that what § 2254 (43) (2)
‘teaches us 1s that, in conducting this kind of intrinsic review of =
state court’s processes, we must be particularly deferentizl to our
state-court coclleagues.’” Weaver, 455 F.3d at %63 n.6; see also
Lembert, 393 F.3d at 972. To grant relief under Section 2254(d) (2), the
Court “must be convinced tﬁat an appellate panel, applying the normal
standards of appellate review, could not reasonably conclude that the

finding is supported by the reccrd.” Tavlcor, 266 F.3d st 1000.

While Sectioﬁ 2254(d) governs this Court’s review of the state
court decision in issue (the California Supreme Court’s summary denial
of relief), because there is no reasoned state court decision resolving
the instant claims, éa review of the record is the only means of
deciding whether the state —court’s decision was objectively
unreasonable”.with respect to the federal issues raised by these clzaims.

Greene v. Lambért, 288 F.3d 1081, 1088 (9%th Cir. 2002). Even though a

federal habeass court independently reviews the reccrd in these
circumstances, it still “defer{s] to the state court’s ultimate

decision.” Pirtle v, Morqan) 313 F.2d 1160, 1167 (9th Cir. 2002); see

also Libberton v. Ryzn, 583 F.2d 1147, 1161 (9th Cir. 200%) (same), cert.

denied, 130 S. Ct. 3412 (2010); Allen v. QOrnoski, 435 F.3d 246, 955 (%th

N
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Cir. 200¢). The independent review called for here 1is not the
eguivalent of de novo review, “but rather is a style of review which

views the” ion denying Petiticner’'s
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claims “through the ‘chjectively reasonable’ lens grcund” of Willi
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1 DISCUSSION

2

K/ I. PETITIONER TS NOT ENTITLED TO_HAEEAS BRELIEF ZASED ON THE

4 ASSERTED INFFFECTIVFE ASSISTANCE OF HIS TRIAL COUNSEL.

5

6 By Ground Cne, Petitioner complains that his trial counsel provided

7 ineffective assistance in the five respects discussed below.

8

8 A. The Clearly FEstablished Fedexral law
10
11 The Sixth Amendment guarantees the effective assistance of counsel
12 at trial. See Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct.
i3 2052, 2063 (1984). When a petitionerb claims that his counsel’s.
14 performance vioI;ted the Sixth Amendment, *“[i]n addition to the
15 deference granted to the state court;sAdecision under AEDPA, [federal
16 habeas courts] review ineffective assistance of counsel claims in the
17 deferential licht of” Strickland. Brown v. Qrnoski, 503 F.3d 1006, 1011
18 (9th Cir. 2007); see also Mirzavance, 129 S. Ct. at 1420 (review of a
19 | strickland claim = pursuant to Section 2254(d) (1) is “doubly
20 deferential”).
21
22 To estaklish ineffective assistance by his trial ccounsel,
23 Petitioner must demonstrate both that: (1) counsel’s performance was
24 deficient; and {(2) the deficient performance presudiced his defense.
25 Strickland, 466 U.S at ©8&-92,
z26¢ Mirzzvance, 1Z% S. Ct. at 1420 (“Stricklan
27| estarlish deficient performence and pr

Z€ 540 U.S. 1, &5, 1z4-S. Ct. 1, & (2002
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1 right “is denied when a defense attcocrney’s performance falls below an
2 objective standard of reasonableness and thereky prejudices .the
3 defense”). As both prongs of the Strickland test must be satisfied to
4 || establish a constitutional violation, failure to satisfy either prong
5 mandates the denial of an inefféctive assistance claim. See Strickland,
9 466 U.S. at 697, 104 S. Ct. at 2069 (no need to address deficiency of
7| performance if prejudice is examined first and found lacking); Rics v.
g Focha, 289 F.3d 796, 805 (°th Cir. 2002)(“[flallure to satisfy either
° prong of the Strickland test cbviates the need to coﬁsider the other”);
10 Siripeongs v. Czlderon, 133 F.3d 732, 737 (%th Cir. 19928) (no need to
11 address prejudice when petitioner cannot establish deficient
12 performance) .
13
14 The figst prong of the Strickiand test —— deficient performance -—
15 || regquires a petiticner to establish that, 1in view c¢f all of the
16 circumstances, counsel’s performance was “outside the wide range of
17 || professionally competent assistance.” Strickland, 466 U.S. at 690, 104
12 3. Ct. at 2066; see also Mirzavance, 129 S. Ct. at 1420 (“’[t]he proper
19 measure of attorneyvperformance.remains simply reasonzbleness under
20 | prevailing professional norms’”; guoting Strickland). The relevant
21 inquiry under Stricklznd is not what defense counsel could have done,
22 but whether counsel’s choices were reascnable. See Babbitt v. Calderon,
23 151 F.3d4 1170, 1173 (9th Cir. 1998). Judicial scrutiny of counsel’s
24 performance “must be highly deferential," znd this Ccurt must guard
25 gcainst the distorting effects of hindsight aznd evaluzte the challenged
26 conduct from counsel’s perspective at the time in issue Strickland,
27| 466 U.s. zt 689, 104 S. Ct. at 2065; see also Gertry, 540 U.S. at §, 124
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omissions do not automatically guarantee habeas relief, because “[t]he

Sixth Amendment guarantees reasonable competence, not perfect advocacy

2

T~

judged with the benefit of hindsight”); Wiggins v. Smith, 539 U.S. 5

[y

0,

(

523, 123 s. Ct. 2527, 2536 (2003)(the.first Strickland prong is a
“context-dependent consideration of the challenged conduct as seen ’froﬁ
counsel’s perspective at the time’"”). A habeas reviewing court can
“’neither second-guess counsel’s decisions, nor apply the fabled
twenty-twenty vision of hindsight’ . . . but rather, will defer to

counsel’s sound trial strategy.” Murtishsw v. Woodford, 255 F.3d 925,

939 (9th Cir. 2001) (guoting Strickland); see also Brown v. Uttrecht, 530
F.3d 1031, 1036 (9th Cir. 2008)(if counsel utilized socund trial
strategy, “it doesn’t matter” that the reviewing court disagrees with

that strategy), cert. denied, 129 S. Ct. 1005 (2009).

5
‘
i .

Due to the difficulties inherent in making this evaluation, there

is a “strong presumption that counsel’s conduct falls within the wide

range of reasonable professicnal assistance.” Strickland, 466 U.S. at
6892, 104 S. Ct. =zt 2065, A habeas petiticner “must overcome the

presumption that, under the circumstances, the challenged action might
be considered sound trial strategy.” Id. (internal quotation marks and

itation omitted); see &lso Matvlinsky v. Budoe, 577 F.34 1083, 1091

9]

(9th Cir. 2009)(the petitioner “bears the burden of proving that
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[counsel’s] trial strategy was deficient”), cert. denied, 130 S. Ct.

1154 (2010); Murtishsw, 255 7.34 at 929 (the petiticner “bezrs the heavy

The seccond prong of the Stricklzng test -- prejudice —— reguires
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a showing o¢f a *“reasconable probability that, but for counsel’s.

unprcfessicnal errors, the result of the ([trial] would have been

different.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. A
reasonable probability is a probability “sufficient to undermine
confidence in the outcome.” Id.; see also Viscietti, 537 U.S. at 22,

12

@8]

S. Ct. at 35%. “Only those habeas petiticners who can prove under
Strickland that they have been denied a fair trial by the gross
incompetence of their attorneys will be granted the writ and will be

entitled to retrial.” Kimmelman v. Morrison, 477 U.S. 365, 282, 106 S.

Ct. 2574, 2586-87 (1986).

Finally, for a petitionef to succeed on an ineffective assistance
of counsel claim governed by Section 2254(d), “it is not enocugh” to
ﬁersuade a federal court that the Strickland test would be satisfied if
his claim “were being analyzed in the first instance.” Bell wv. Cone,

, ©98-99, 12z S. Ct. 1843, 1852 (2002). It also “is not

35 U.8. 68

ot
o,

enough to convince & federal habeas court that, in its independent
judgment, the state-court decision applied Strickland incorrectlyﬂ" Id.
Rather, the petiticner must show that the state courts “applied

Strickland to the facts of his case in an objectively unreascnable

manner .” Id.; see also Gentry, 540 U.S. &t 5, 124 S. Ct. at 4;
Visciotti, 537 U.S. at 24-2Z25, 123 S. Ct. at 260. “[Blecause the |
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Strickiand stendard is a general standard, a state court has even more

latitude to reasonably determine that a defendent has not satisfied that

128 8. Ct. =zt 1420.
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B. Subclaim (1)

In the first Subclaim of Ground One, Petiticner contends that his
counsel performed ineffectively by failing to -object to the Count 2 and
6 consecutive sentences on the ground that the sentences viclated

Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000), and

Petitioner'’s Sixth Amendment right to a jury trial. Petitioner argues
that the deficient nature of counsel’s performance 1s proven by
Respondent’s érgument on appeal —- in response to the claim raised by
Petitioner and Lamb that the imposition of'consecutive sentences for
Counts 2 and 6 violated the Apprendi rule and the right to a jury trial’
-- that the defendants had forfeited their Apprendi claim due to their
failure to raise this federal constitutional objection at the time of
senténcing. (Petition at 6, citing'Lodg. No. 5 at 45-47; Petitioner’s

- amended California Supreme Court habeas petition -attached to the

Petition (¥CSC Pet.”)® at 3.)

There is no dispute that Petitioconer’s trial counsel did not raise

! The federal constituticonal argument raised on appeal by
Petitioner and Lamb was secondary to their principal state claim of
state law error, namely, that the sentences on these two counts should
have been stayed, pursuant to California Penal Code § 654, and the
trial court erred .in concluding otherwise. (See lLodg. No. 3 at 57-73;

N

o

N

ToOUg. NO. 4 ac Z24=4377

o

In Greunds One through Four, Petitioner cross—-references the

4 counterpert discussicn of his claims set forth in his amended
)5 Califo_gia.SQpreme Fourt hgbeas peﬁitign,.é copy’oﬁ which %s appenf?d
to the Petition and separately lodged by Respondent as Lodg. No. 19
Thus, in considering Petiticner’s claims, the Court has looked to both
the allegaticns of the Petition and those of the state habeas vetition
27 | For ease of reference, The Court’s “CST Pet.” citations will utilize
the handwritten pagination Petiticner has applied to the copy of the
as state petition appended to the Pet:tion.

N
20U




an Apprendi/right to jufy trial objection when, at sentenéing, the trial
judge ordered that _the sentences for Counts 2 and 6. were to run
consecutively. (Lodg. No. 2, Reporter’s Transcript (“RT”) 3001-13.)
On appezl, the California Ccourt of Appeal concluded that it need rniot
reach the Apprendi/right to jury trial argument, because it found that

Czlifornia Penal Code § 654 barred the imposition of consecutive

0

entences for Counts 2 and 6. (Lodg. No. 8 at 21-24 & n.10.) As &z
result, Petitioner’s sentences on those two counts were stayed, and he

is not serving consecutive sentences on these counts.

Whether or not trial counsel’s performance 1in this respect
satisfies the first Strickland prong, the Court plainly cannot find that
the second Strickland prong 1s satisfied. Under the “case . cor
controversy” requirement of Article III, Section 2 of the United States’

Constitution, federal courts may not 1issue advisory opilinions. See

Princeton Universitv v. Schmid, 455 U.S. 100, 102, 102 S. Ct. §67, 869
(1981). Under this constitutional provisicn, federal courts ere barred
from hearing matters, including habeas petitions, in the absence of a

live case or controversy. See, e.g., Spencer v. Kemna, 523 U.S. 1, 7,
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see also North Carclina v. Bice, 404 U.S.

118 8. Ct. 978, g8
244, 246, 92 S. Ct. 402, 404 (1971)(per curiam) (“federal courts are

without power to decide questions that cannct affect the rights of
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litigants in the case before them”). 1In the context of a Section 2254

®

habeas acticn, the actual “contreversy” to be resolved is whether t}

petiticoner is entitled to have the conviction or sentence mpcsed by the

state court set azgide Caldercon v. Ashmog, 522 U.S. 740, 118 S. Ct
1694, 1698 {1¢%5§E)
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Any “prejudice” Petitioner initially may have suffered as a result
of counsel’s failure to raise a federal constituticnal cbjecticon to the
imposition of consecutive sentences on Counts 2 and © has been remedied
entirely, and thus, Petitioner’s ineffective assistance claim has been
mooted. As the consecutive sentences imposed for Counts 2 and © have
been stayed by order of the Czlifornia Court of Appeal, the case cr
controversy requirement cannot be satisfied in this case, beczuse there
no longer exists “an actual injury” that can be *“redressed by a
favoreble judicial decisioﬁ." Spencer, 523 U.S. at 17, 118 S§. Ct. at

983.

The California Supreme Court’s rejection of this claim on habeas

review, following the California Court of Appeal’s order affording

Petitioner the relief rieguested, was a correct application of the

Strickland test. Acceordingly, the state court’s decision is entitled
to deference and Subclaim (1) of Ground One must be denied.
C. Subclzim (2)

The second subclaim of Ground One stems from a jury instruction

.

given 1in connection with certain prior act evidence admitted at

Petitioner’s trial. Because many ¢f the Petiticn’s claims relzate to
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this prior act evidence, the Court will recount the portions of the

record relzting to this pricr act evidence in detail below before
tvrning to the specific claim raised by Subkcleaim (Z).
’7
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1 1. The 1101 (b} Evidence
2
3 Pfior to trial, the prosecutor advised the defense attorneys that,
4 || pursuant to California Evidence Code § 1101 (b), he.intended to call =z
5 witness (Omar Freeman) to testify about an incident that occurred on the
6 || day before the charged crimes (the “1101(b) Evidence”). Although the
7] defense atforneys objected to the admission of the 1101(b) Evidence, the
€ trial court concluded that Petitioner and Lamb had received adeguate
2| notice of the evidence for it to. be admissible. (RT 4-14.)
10
11 Dufing trial and before Freeman was to testify, defense counsel
12 || asked for a California Evidence Code § 402 hearing regarding Freeman’s
12 | testimony and, in particular, regarding whether he recognized Petitiocner
14 as cne of the men{involved in the prior incident. Aftr hearing
15 argument (RT 918-25), the trial court initially indicated that thé
16 1101 (b) Evidence would be inadmissible unless Freeman testified that he
17 recognized Petitioner as the man with the gun. (RT ©32.) After hearing
18 further argument (RT 932—41’, the trial court concluded that the 1101 (b)
1% || Evidence was admissible, because it was probative of Lamb’s knowledge,
20 intent, and plan with respect to the charged crimes and, thus, would he
21 relevant as to Lamb. (RT 224, %44.) Freeman then testified as follows:
22
23 In the early eveniﬁg of September 18, 2003, Freeman was driving
z4 ﬁestbound cn Jefferson RBoulevard, in the left léne. A blue Ford van was
25 || driving slowly in front of him. Freeman attempted to pass the van by
26 moving inteo the right lane; the van, however, moved inio the right lane
27| in front <f him. Wnen Freeman ctiempted to pass the van on its left
Z& cide, The van moved into the center. of the two lanes, so thet no car
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1 could pass it. (BT 947-49.) The van continued to drive slowly, Freeman
‘2 “backed off,” and the van moved into the left larne. 'When Freeman again
3| tried to pass the van using the right lane, the van started drifting to
4 the richt. (BT 950-51.) Freeman looked into the van’'s window, saw the
5 || driver, who he identified as Lamb, and a young woman in the passenger’s
6 seat, and Freeman made a2 motion to the effect of “what are you doing?”
7 (RT 951-52.) The driver looked at Freeman, as did the female passenger.
g (RT 965-66.) To avoid hitting either the parked cars on the righthand
2 side dr the van on the lefthand side of his vehicle, Freeman accelerated
10 | and drove away. (RT $51-52.) |
11
12 Freeman continued driving westbound on Jefferson Boulevard in the
13 right lane, and he prepared to stop at a red liqht. The van drove up
14 on the left siée of Freeman’”s car and suddenly swung to the right and
15 crossed in front of Freeman’s car, stopped, and cuﬁAoff traffic in two
16 lanes. (RT 9533-55.) Freeman braked hard to avoid hitting thé van. (RT
17 955-56.) A man jumped cut of the right side of the wvan, through the
18 sliding door. The man had a gun in his hand. When the man raised the
19 gun up, Freemen ducked down in his seat. Freeman keepé a digital camera
20 in his car, and while he was ducked down, he raised the camera and took
21 a photograph, hoping to capture the man and the van. (RT 9256-59, 968,
22 %969, 970-73.) The picture he toock depicted the van and its licemnse
23} plate, but not the man with the gun. (RT 961, Pecple’s Ex. 1.) Freeman
z4 then turned his car wheel tc the left, accelerzted, znd drove onto the
25 wrong side of Jefferson, i.e., into oncoming traffic. Freeman raised
26 )| his head up and saw that the van was behind him. (RT $5%.) Freeman
27 | only saw the men with the gan for five seconds or less and did not get
28 a cood lock 2zt his face When asked if he szw the man 1in the courtroom,




Freeman said, “No, I can’t recognize the person.” (RT 956.)

1
z
3 At a sidebar conference following Freeman’s testimony, Petitioner’s
4 counsel &asked the trial judge if she was going to givé & limiting
5| instruction regarding the testimony. (RT 974, 976.) Lamb’s counsel
6 offered to locate the standard instruction and identified it as CALJIC
7 No. 2.50. (RT 975-76.) The trial judge said she would “print” the
8 || standard instruction so that counsel could highlight the language to be
2 excluded. (RT 277.) The trial court observed that the 1101 (b) Evidence
10 | was relevant to prove intent and knowledge and was more probative than
11 prejudicial and, thus, was admissible under California Evidence Céde s
12 | 352. (RT 978.) The trial judge circled the portions of CALJIC No. 2.50
1z she intended to read to the jury, Petitioner’s counsel asked that the
14 || referencé in the instruction to “Defendant” be ichanged to read *“Mr.
15 Lamb, ” and the trial court and the parties agreed on the version of the
16 || instruction to be given. (RT 978-80.) The trial court then read to the
17 Jury the following version of CALJIC No.‘2.50:
1e
1¢ Ladies and Gentlemen, Mr. Freeman wés the last person
20 that testified.in this case.
21
22 His testimony is evidence that has been introduced for
23 the purpose of showing thgt the defendant, Mr. Lamb,
24 committed = crime or crimes other than that for which he is
25 on trial.
26
27 7 7 Except as. you will otherwise be instructed, this
Z& evidence, if believed, mey not be considered by you 2o prove
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1 that the defencant is a person of bad character or that he
2 has a disposition to commit crimes. It may be considered by
3 you only for the limited purpose of determining if it tends
4 to show:
5
6 The existence of the intent for which a necessary
7 element ¢f the crime charged —— the existence of the intent
8 which is.a necessary element —-
°
10 Ckay. I read that wrong. Sorry.
11
12 —— only for the limited purpose of determining if it
13 tends to show:
14
15 The existence of the intent which is‘a necessary element
16 of the crime that he is chargéd with;
17
18 For the limited purpose for which you may consider such
19 evidence, you must weigh it in the same manner as you do all
20 other evidence in the case. You are not to consider such
21 evidence for any other purpose.
22
23 (RT 580-81.)
24
25 At the close of evidence, the trial Jjudge =zagzin read 1is
2¢ instruction to the jurocrs, and they received it in written form. (RT
27| 1z54-55, 1259; CT 127.) 1In addition, the jurors were instructed with
28 )| CALJIC No. 2.07, which provided




1 EVIDENCE LIMITED TO ONE DEFENDANT ONLY-
2
2 Evidence has been admitted against defendant, Mr. Lamb,
4 and not admitted against fhe other.
5
6 At the time this evidence was admitted you were
7 instructed that it could not be considered by you against the
g other defendant.
9
10 Do not consider this evidence against the other
11 defendant.
12
13 (CT 118; see also RT 1251—52.)
14,
15 The Jjurors further were instructed with CALJIC No. 2.02, which
16 | provided: |
17
18 EVIDENCE LIMITED AS TO PURPOSE
1¢
20 Certain evidence was admitted for a limited purpose.
21
22 At the <time this evidence was admitted you were
23 instructed that it could not be considered by you for any
24 rurpose cother than the limited purpose for which it wés
25 admitted.
26
Z7 o Do nct consider this evidence for any purpose excent the
z2g limited purpcses Zor which it was admitted.




1 (CT 119; see aglso RT 1251.)
z
3 On appeel, both Petitioner and Lamb argued that the 1101(b)
4 || Evidence should not have been admitted. The California Court of Appeal
5 concluded that the trial court abused its disqretion in admitting this
6| evidence, but found that its admission was harmless error with respect
708 to all of the counts df which Petiticner was convicted and two of the
8 three crimes of which Lamb was convicted.® As to Petitioner, the state
9 appellate court reasoned:
10
11 The erroneous admission of the evidence was harmless in
12 regard to Wilkenson. As noted,.Freeman identified Lamb as
13 the driver of the van, but was unable to identify the man who
14 pointed the gun at him. Because Wilkenson was not identified
15 as being invelved in the road rage incident, the evidence did
16 not constitute improper evidence of his character or criminal
17 disposition, and did not tend to inculpate him. The jury was
18 instructed about the limited purposes for which the evidence
19 could be used, i.e., as evidence of Lamb’s intent. It was
20 further told it could not consider the evidence against
21 Wilkenson. We presume Jjurors followed the trial court’s
22 instructions. . . . Therefore, because the evidence did not
23 imp;icate Wilkenson and becéuse the jury was provided with
24
25 i The Czlifornia Court of Appeal applied the harmless error
76 test established by People v. Watson, 46 Czl. 24 818, B36, 29¢ P.zd
2432, Z54 (195%) (Lodg. No. & at 12), which is “is —he ecuivalent of the
S 27 | Brecht standsrd under fedeéral Tzw. ambra, 4 FTIgee 8T
' n.2 (%th Cir. 2000) {referring to’ | 507 U.s. 619,
Ze §27, 112 8. Ct. 1710, 1722 (3993




€8]

w

[e)

~J

10
11

12

14
15
16
17

18

‘appropriate limiting instructions, there was no reascnable
probability the outcome would have been more favorable for
Wilkenson had the evidence been excluded.

(Lodg. No. 8 at 12; citations omitted.)

2. No Sixth Amendment Violation Has Been Shown

By Subclaim (2), Petitioner contends that his trialv counsel
performed ineffectively with respect to the jury instructions given
abéut Freeman’s testimony in two respects. First, Petiticner argues
that, immediately after Freeman testified and his counsel asked that =
limiting instruction be given, his counsel allowed Lamb’s attecrney to
select CALJIC No. 2.50 as thv instruction to be read to the Jury at that
time, rather than CALJIC No. 2.07. Petitioner contends that: his
attorney should not have permitted a co-defendant’s counsel to select
the instruction to be given; &and the CALJIC No. 2.50 dinstruction
prejudiced Petitioner, because it failed to instruct the jurors that the
1101(b) Evidence could not be considered with respect to Petitioner.

(Reply 2t 5; CSC Pet. at 4.)

Second, Petitioner argues that, even though CALJIC No. 2.07

subsequently was given to the jury, his counsel performed ineffectively
by failing to reguest that “cla rifying and amplifying language” be azdded

to CALJIC Nc. 2Z.07. (Petitioner at 9; Feply &zt 5.) Petitioner,

however, does not identify any lancuage that his counsel should have

zsked be zadded to CAL iv N* 2.07. Rather, he appears to ,MNLQDF th

the jury would not have understood that CALJIIC No. 2.0




1 1101 (b) Evidence due to its prefatory “At the time” reference, and thus,
2 the jury would not have followed the instruction. Petiticner reasons
3 that: CALJIC No. 2.50, as read to the jurcrs folleowing Freeman’s
J g
4 testimony, stated that the testimony was .introduced for the purpcse of
5 showing that Lamb committed a prior crime and to show his intent; when
6 the instruction was first read to the Jjury, the trial court failed to
7 indicate explicitly that the 1101 (b) Evidence could not be considered
g with respect to Petitioner; when CALJIC No. 2.07 was later given to the
9 jurors, it included the phrase, “At the time this evidence was admitted
10 you were instructed that it could not be considered by you against the
11 other defendant”; because no such statement was made by the trial court
12 “at the time” Freeman testified, the jurors would not have believed that
13 CALJIC No. 2.07 applied to Freeman’s testimony; and thus, the jury would
14 not have applied CALJiC No. 2.07 to the 1101 (b) Evidence and would have
15 believed that Freeman’s testimony could be used against Petitioner,
16 i.e., to find that Petiticner was the man who got out of the van and
17 raised a gun toward Freeman. (Petition at 9; Reply at 5-7.)%
ig
18 Petitioner’s argument rests on the assumption that the jurors at
20 his trial were unable to comprehend the instructions given to them.
21
22 )
= :tt_;.t_lL‘-ll.'C:. d:;_uu \_,LUHIJ:‘LQLIAD tljcl\_ fi;b ‘vUUllDtllb _;_lef':CptL\C
23 assistance in this respect rendered his appeal “inadequate.” (Petition
at 7.) On appeal, Petiticher argued briefly that CALJIC No. 2.50, as
24 given, was flazwed, because it failed to identiiy the particular crimes
. €o which the 1101(k) Evidence pertained. {Ledg. No. 3 at Z2.) In
29 response, Respondent argued that Petiticner had waived this cortenticn
26 by failing to object to CALJIC No. 2.50 at trial. {(Lodg. No. 5 at 23
n.10.) In his appeal, Petiticner ¢id not raise his present arguments
27 || Tedarding CALIIC NG 207, and trus, There 15 ne Basis Fof finding his |~ 777
o appezal to have been “inadequate” based on trial counsel’s zlleged
Z2g €YXrors In connectlon with that instructicn
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Iﬁﬁediately after Freeman testified, the jurors were told; by the CALJIC
No. 2.50 instruction, that the evidence had been admitted to show that
“Mr. Lamb” committed a prior act and was to be considered “cnly” for the
limited purpose of whether or not the evidence proved Lamb’s intent.
(RT 981.) Any rational juror would have understood this instruction to
mean that Freeman’s testimeony could be considered only with respect to
whether Lamb acted with the requisite intent in connection with the
charged crimeé. Whilelthe trial court certainly could have noted that
Fréeman’s testimony was not to be considered with respect to the
question of Petitioner’s guilt, the failure to provide such an
additional comment was hardly fatal given that the instruction
implicifly so advised the jurors, and shortly thereafter,? they were
instructed with both CALJIC Nb. 2.07 and CALJIC No. 2.09, which further
confirmed that Féeeman’s testimony applied only to Lamb. élndeed, if the
jurors believed that CALJIC No. 2.07 could not have applied to Freeman’s
testimony -- as Petitioner argues —- then to what evidence would that
instruction have pertained? The 1101(b) Evidence was the only evidence.
at trial which, the jurors were told, was introduced for a limited
purpcse and pertained only to one of fhe defendants. To accept
Petitioner’s argument requires finding that the jurors would have
assumed that CALJIC Nos. 2.07 and 2.09 did ﬁot relate to-any evidence

rresented at trial zand were surplusage that could be ignored —— =z

1

Immeciately after Freeman testified and the Jjury was
tructed with CALJIC ‘No. Z2.50, Petiticner testified that same
e CSS

ins

z2ft iticoner’s cross-examination continued
Tthe (1 120 T both defendants rested (RT I222=-77YV,

Mznuel Monterroso testified zs a rebuttal witness (ER 1223-28), znd the

Jury was instrucied that afterncon (RT 1243-90).
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conclusion that would be nonsensical.®?

The jurors at Petiticner’s trial received the appropriate limiting
instructions with respect to the 1101 (b) Evidence, namely, CALJIC Nos.
2.07, 2.09, and 2.50, as the California Court of Appeal found. (Lodg.
No. 8 at 12.) Moreover, as the state court also found, the jurors at
Petitioner’s trial are presumed to have followed those instructions.
(Id.) That finding is entitled to deference lbere, given that it

comports with clearly established federal law' and there is nothing in

Petitioner argues that che jurocs would have disregarded
CALJIC Nos. 2.07, 2.09, and 2.50 based on the prosecutocr’s Closing
argument, in which “the JURY was directed to ‘improperly infer’ that
co-defendant and defendant Wilkinson acted together in this 1101 (B)

evidence.” (Petition at '8, citing RT 1529-31, 1591; emphasis in
original.)5 Petitioner, however, mischaracterizes the prosecutor’s
argument . ‘

The prosecutor argued that the jury could infer that Lamb
knew that Petitioner had a gun when the two men went to the crime
scene, because based on Freeman’s testimony, the jury knew that: on
the evening before, Lamb “help(ed] an individuzl use a firearm
using this same van”; “the day before defendant Lamb took an action
that facilitated somebody else’s use of a firearm”; “the very next day,
what are the chances that he’s accompanied by somebody who uses =&
firearm and he did not intend to facilitate that either?”; and “[w]hen
you got Mr. Lamb taking actions to facilitate scmebody else’s use of a
firearm the day before, that tells you something about what his intent
i1s when one of his confederates uses a firearm the very next day. That

N
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is why that [1101(bK)] evidence is there. The instructicns say that
22 it’'s proper on the issue of intent.” (RT 1529-21, 1591.) The

ProSECULCTOI S argumelit Cid TICC 5K The JUrors o IImter anything a5o0s
23 Fetitioner. Rather, the prosecutor argued that, because Lamb had
) facilitated somecne’s use of a gun the day before, it was‘likely that
24 he had done so again in connection with the charged crimes. Nothing
- abeout this arguﬁent would have czused any rational jurcr to disregard
“ the limiting dinstructicns they received with respect to the 1101(b)

Evidence.

g, Penyrv v

2810, 1922 7 (2001} (“We “gerer




1 the state record to show that the jurors experienced any confusion about
2 | the effect of Freeman’s testimony or did nct, as they are presumed fo
2 have done, follow the zbove-described instructicns.

4

5 With the benefit of hindsight, it is easy to conclude that, once
6 Freeman testified, Petiticoner’s.counsel could have asked that CALJIC No.
71 .2.07 be given in conjunction with CALJIC No. 2.50. However, this type
8 of after-the-fact second-guessing is precisely the type of analysis that
91 Strickland instructs is inappropriate. Strickland, 466 U.S. at 689, 104
10 S. Cf. at 2065; Murtishaw, 255 F.3d at 939. Given that the version of
11 CALJIC No. 2.50 read to the jury following Freeman’s testimony clued the
12 jurors in to the fact that thé evidence was introduced “only” for the
13 purpcse of showing Lamb’s intent and it was clear to counsel that the
14 otheripertinent limiting instructicns would béégiven later (see RT 976-
15 77), the Court does.not find counsel’s failure to insist that CALJIC No.
16 2.07 be given at that moment to have been so unreasonable and outside
17)] the wide range of professionallf competent &assistance that it
1¢ constituted deficient performan;e. In additicon, it is not reasonably
19 probable that the result.éf Petitioﬁer’s trial would have been different
20 || rad counsel objected to the giving of CALJIC No. 2.50 following
21 Freeman’s testimony and/or insisted that CALJIC No. 2.07 be given at
22 that time, rather than later. Accordincly, the prejudice prong of
Z3

24

23 753 (2000) (YA jury is presumed to follow its instructions.”)

<6 1 The jury deliberated for zZpproximstely ten hours (CT %91,
=7 95, TOZ=047 Y94y TTTHe  jury CeUbkmitted tHree Quéstions, hune of wWhHiTh
" remotely implicated, or indiczted any confusicn based on, the 1101 (b)
Z8 Ev;dence (CT %2, ©°7, 175.)




1| Strickland is not satisfied.? The state court’s rejection of Subclaim
Z (2} of Ground One, therefore, was reascnable, and the claim does not
3| warrant federal hakeas relief
4
| T
5 D. Subclaims (3) and (4)?% ' Jéﬁ
6
7 As noted earlier, Manuel Monterroso testified that, during the
g incident, Petiticner retrieved a long black silk jacket and put it on,
2 even though it was a hot day. Manuel believed that Petiticner was
10 | hiding a weapon in the jacket. (RT 620-21.) Manuel saw Petitioner “put
11 his hand in the jacket” and then Manuel “saw a weapon.” (RT 634.) The
12 prosecutor asked Manuel to demonstrate the motion made by Petitioner.
12 After Manuel did so, the prosecutor stated, *“when Mr. Monterroso
14 | “described defendant Wilkenson reaching inito his jacket he made a moticn
15 || with his right hand across his body as 1if he were reaching onto an
1¢
17
13 The Court reaches its conclusion that prejudice is lacking
18 based on its own independent review of the record. However, the Court
additionally notes that, given the above-gquoted state court finding
o] ' . - . . ' -~
1¢ that the admission o¢f the 1101(b) Evidence, in and of itself, was
50 harmless error, a finding of prejudice — based on counsel’s failure in
connection with the jury instructions given regarding that evidence ——
21 effectively would be precluded if that state court finding were
accorded deference under Section 2254. Petiticner argues that the
22 state court’s harmless error finding should be disregarded, because the
TCACE CTOUIr L Spplied The RElSorn tests A Torted eeri =, Iowever; the
23 state law Watson test is the eguivalent of the federal Brecht standard
for harmless error review. Given that the state court was assessing
24 o - e e
: whether the admission of the 1101(k) Evidence constituted harmliess
95 error, dits use of =z stzndard equivalent to Erecht t
- Petitioner’s complaint that the Califorrnia
26 | wrong standarc c¢f review con appeal 1
nezbezs relief, whether in cconnection
7= e S e e S T T
) T* T THe  nature | end Tsubstan
2c interrelzted, znd thus, the Court disc
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inside pocket of the Jacket and then puliing out a weapon”; the
prosecutor then asked, *“Is that accurate,” and Manuel responded,

“Correct .” (RT 634-35.)

Petitioner testified that, while FRuben Monterroso and Lamb were
arguing about whether Lamb owed money for work done on the van,
Petitioner told Lamb that he was going to get his jacket from the wvan.

The jacket was black and waist-length, with a Warner Bros. logo, and was

similar to a windbreaker. Petitioner retrieved the jacket and put it
~on. (RT 1003-04, 1021-32.) Petitioner did not have a weapon, and he
put the jacket o¢on because he was cold. (RT 1031.) Petitioner was
wearing the same black jacket when he was arrested. (RT 1032.)

After he was sentenced on Rpril 7, 2004, Petitioner asked the trial
court to heve the black jacket “preserved” while_he pursued an appeal.
(RT 3006—07.) However, bepause’the jacket had nct been entered into
evidence, the trial court could not order it “preserved.” (RT 3007.)
Petitioner stated that: the jacket %as in the custody of the Sheriff’s
Department; and “when the witness testified, [Petitioner’s attorney]
told [Petitioner] that he couldh’t get it.” (Id.) The trial cogrt
advised Petitioner to sign the necessary documents to have the jacket

released to whichever third party he designated. When Petiticner

asserted that he had “nc cne” to release the jacket to, the trial judge

okbserved: *Well, it can’t be released to me. It can’t be relezsed to
you. You have to have somebody to release it to.” (id.) Petitioconer
asked if the trial court could order that the jacket be preserved on




property back to the defendant or scmeone else. (Id.) The trial court
suggested that Petiticner ask his attorney to file a moticon to have the
jacket preserved, and Petitioner’s counsel said he would do so. (RT

3007-08.)

Two days later, on April 9, 2004, the Sheriff’s Department sent
Petitioner a ”Sentenced, Inmate Notification Clothing and Property
Disposition” notice. (Petition at 14, copy of notice; see also
Petition, attached CSC Pet. at 6, in which Petitioner admitted that he
received the notice two déys after he was sentenced.) The ncotice
advised Petiticoner that any property being held by the Sheriif’s
Department would not be sent to prison with Petitioner, and it was his
Yresponsibility” to provide a third party with a Sheriff’s Depaftment
release form and/or authorizaiion letter and to “arrange” for that thizd
party to come to the Inmate Reception Center tec pick up Petitiocner’s
clothing and personal property. (1d.) The nctice further expressly
advised that clothing would be stored for only ohe month after
Petitioner was transported to priscn, and “[alt the end of that time,
if y@ur items have nct been retrieved, they will be destroyed.” (Id.)
Petitioner apparently did not make any such arrangements and provide
anyone, including his trial counsel, with the reguired release or

autheorization letter to retrieve his jacket.?l?

17 Petitioner heas appended to the Petition (2t 13-14) a copy cf

n Auvgust 17, 2006 letter he wrote to the Sheriff’s Department, which
attached a cooy of the AV il 9, 2004 notice sent to Petiticner. 1In his
letter, Petitioner asks what happenec to his c¢lothing (and, in
particulear, his jacket) and noted that his atterney had faziled to move
Uoave  the Jacket  oregerved,  TThe Sheriff g Department™ Yespondsd o

T August Z5, Z006, "and ddvised that ¢lothing is stored for only orié month

and the time frame Zor storing clothing had expired. (Petition at 15.)
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By Subclzim (3), Petitioner contends that his trizl attorney
provided ineffective assistance by failing to present the black jacket
as evidence at trial. Petitionervalleges that, after Manuel testified,
Petitioner told his counsel that: .the black jacket did not have an
inside pocket; he had been wearing the jacket when he was arrested; and
the Sheriff’s Department was holding the jacket. Petitioner alleges
that his attorney responded that he “’could not get it.’” (Petition,
attached CSC Pet. at 5.) Petitioner contends that, had the jurors seen
the jacket and observed that it lacked an inside pocket, he would have
been acquitted, because the jufy would héve believed Petitioner’s
testimony that the *“GUN came from Mangel Monterrosos [sic] HANDS.”
(Reply at 9 (emphasis in original); Petition at 10-11 and attached CSC

Pet. at 5.)

R

By Subclaim (4), Petitioner contends that his trisl ccunsel
provided ineffective zssistance by failing, following sentencing, to
file a motion to preserve the black jacket while Petitioner’s appeal was
pending. Petitioner complains that the record on appeal does not
contain any indication that his attorney filed such & motion. (Petition

at 12.)

With respect to counsel’s fzilure to present the black jacket into
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evidence, Petitioner’s claim is premised on the theory that, had the

jury leerned that the black jacket lacked internzl pockets, the jury

would have believed that it was not possible Petitioner had a gun.

Fetitioner thus argues that the black jacket was critical “exconerating

4

evidence —- because it lacked an inside pocket -- that would have




1 Significantly, Petiticner sat thrcough Manuel’s testimony both at the
2 || preliminary hearing and trial, in which Manuel consistently indicated
3A that Petitioner reached into his jacket and pulled ocut a gun. (See July
4 13, 2007 Lodgment by Respondent (preliminary hearing’tfanscript) (“PHT")
5 at 1, 12; RT 634.) Yet, when Petitioner testified in his defense and
6 described his black jacket in some detail, he did not mention that it
7 lacked any internal pocket. (RT 1004, 1031-32.) When asked, “you claim
g that you had no gun in ycur black jacket?,” Petitioner simply responded
9 that he didn’t have any “weapon at all.” Petiticner did not indicate
10 that he could not have had a weapon in his jacket due to its lack of
11 inside pockets. (RT 1031.) Mcreover, on the day after Manuel testified
12 at trial, the trial court held a Marsden hearing. At the hearing,
13 || Petitioner complained that his attorney would not accede to Petiticner’s
14 || direction to ask aiprosecution witness about whéther or notia bullet had
15| been found in a particular locition or ask other gquestions Petitioner
16 wanted to have poéed to prosecution witnesses. Petitioner,.did not,
17 however, complain that he had asked his attcrney to present the black
1€ jacket as evidence and counsel had declined to do so or had said he
19 could not cbtain it. = (See Lodgment by Respondent of July 10, 2007,
20 Marsden transcript, passim.)
21
22 Thus, Petiticner’s assertion thet he believed the black jacket
2; ,(WiFh its laﬁk of intg;pa;.popggts) tq bg critica; eyi@eDCQ{ apd s0
24 advised his attorney, rings hollow. Even assuming that ccunsel was so
25 advised, the prejudice requirement is not satisfied. Even if the jacket
Z6 lacked internal pockets in which to hold z gun, this would not have
27 | Freciided Ehe Sury from Pelleving That Petificner possessed 3 gum. |
25 Indeed, even iZf the jury had the zssertedly pocketless jacket in front
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of it, the jury could have believed that Petiticner had a gun and placed
it in his waistband, which he concealed by putting on the jacket, and
when he reached inside his jacket, he pulled the gun from his waistband.
Such a conclusion would be fully consistent with Manuel’s testimony —-—
including his additicnal téstimony that, after Petitioner retrieved the
jacket from the van and put it on, he ﬁwas fixing the jacket up” before
he walked back towards Manuel (RT 631) -- regardless of the fact that
the jacket lacked pockets. Moreover, given that the jury was aware that
Petitioner, unlike Manuel, had two prior felcny convictions (for fofgery
and being a felon in possession-of a firearm) (RT 1000-01) and had been
ihstructed that a witneés’s‘prior felony conviction is a factor that may
be considered in assessing that witness’s credibility (CT 122, 125), the
jacket’s lack of pockets was not a sufficient reason for a rational
juror to discredit Manuel’s testiﬁony ‘and, instead, to "believe
Petitioner’s testimony. It is not reasonably probable, therefore, that
the cutcome cof Petiticner’s trial would have been different had counsel

presented the black jacket as a defense exhibit.

- With respect to counsel’s failure, after sentencing, to file =
motion to “preserve” the jacket, notwithstanding counsel’s
representation that he would do so, the jacket was not trial evidence

and, thus, could not be ordered preserved pursuant to a granted motion.

While it may have been imprcvident for ccunsel to indicate that he would
make a motion that was unwarranted, wizhin two days’ time, Petitioner

learned not only that any such motion would be unavailing but also that
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Petiticner admitcs that he received the S&rer ff’s
explicitly advising him that his clothing would not




1 be kept for any longer than a menth, and that it was his Obll gation to
2| provide a third party with z release or authorization letter, so that
2 the jacket could be picked up from the Sheriff’s Department. The notice
4 Petitioner received was extremely clear in this respect. Petiticner had
5| the ability to obtain his jacket from the Sheriff’s Department before
6 it was destroyed, had he wished to do so.' Accordingly, especially
7 || when coupled with the Court’s finding that the failure to present the
8 jacket at trial was not prejudicial, the Court cannot find that trial
) counsel prejudiced Petitioner by failing to file a post-sentencing
10 “motion” to “preserve” the jacket.
11
12 As the required prejudice cannot be found for either Subclaim (3)
13 or Subclaim (4) of Ground One, the state court’s rejection of these
; . . - . .
14 claims {was not an unreasonable application f Strickland and its
15 || progeny.  Accordingly, these two claims cannot warrant federal habeas
16 | relief.
17
18 E. Subclaim (5)
19
20 After the prosecutor made his opening statement, counsel for Lamb
21 gave her opening statement. Lamb’s attorney indicated that she
2z || essentially agreed with the prosecutor’s description of what occurred,
23 :
18 Petitioner notes that, in his 2006 letter to thé Sheriff’s
24 Department, he complained that his counsel “was not respeonding” to
o Petitioner’'s letters. (petiticon at 13.) Petitioner argues that his
- attorney could have taken any of those letters to the Sheriff’s
9 Department to cbtain the jacket. (Reply 2t 12.) Petiticner, however,
wzs on notice, s of August 4, 2002 I ] could be destr
TN TWIERIIT Ty metit 67T 86 unlefs HE T ar¥rancements
" |I' Letters sent t©o Sounsel after thet pessed, whether
2 in zC006 or some time earliler, were




1 except that she believed the evidence would show that Lamb merely asked
2| to test drive his car before paying for the work done. Lamb’s attorney
K asserted that Lamb had no knowledge of Petitioner’s intent and that
4 || Petitioner acted on his own, without Lamb’s assistance. She argued that
5 Lamb did nothing to further, encourage, or facilitate the “nasty and
6 illegal and ériminal and violent things” Petitioner did, and the only
7| thing Llamb was guilty of was making a poor choice of friends and
g assoclates. (RT 316-17.) In her closing arguﬁent, Lamk'’'s attorney
9 principally arguéd that the evidence did-not support finding that Lamb
10 || had an intent to azid and abet the charged crimes. (RT 1541-60.) She
11| argued that thé purpose of the aiding and abetting law was not to punish
12 | people who were present and did nothing when something bad happened or
13 to punish people “for hanging out with jerks or hanging out with bad
14 p%ople.” (RT 1560.) On two occasions, Lémb’s attorﬁey noted that she
15 did not know what the jurcrs would make of Petitioner’s testimony, i.e.,
16 || whether they would believe it or not.*® (RT 1553, 1556.) 1In concluding
17 | her argument, Lamb’s attorney noted.that “unfortunately, ” Lamb went with
18 || Petitioner to the Monterrosos’ repair shop and Lamb “hangs out with
18 bozoé” and “some pecple who might be up to no good,” but nothing Lamb
20 || did showed that he was guilty of the charged crimes. (RT 1566.)
21
22 By Subclaim (5), Petitioner argues that his attorney provided
23 ineffective assistance by fziling to move to sever Petitioner’s trial
z4 from Lamb’s trial. Petitioner implies (although he cites no supporting
25
26 |
- In his responding argument on <cleosing, the prosecutor
TUT T twervedthatT while Petitivrer’ sattormey argued that Petiticner-was | -
o Tredible’, the prusecutor wasg not ”srre'tnatAtne cgttorney fdr Mr. Lamb
28 rezlly believes thet Mr. Wilkinson is credible.” (RT 1578.)
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evidence) his attorney was aware, prior to trial, that Lamb’s attorhey
“had a defence [sic] of an accusatory manner towards” Petitioner, and
thus, counsel should have “asked for separate trizls.” (CSC Pat. at €.)
Petitioner argues that, because counsel failed to file a severance

motion, the foregoing argument by Lamb’s counsel prejudiced him.

To prevail on a claim that an attorney’s failure to file a motion

viclated the Sixth Amendment, a petitioner must show that the omitted

motion was meritorious. See, e.g., Kimmelman, 477 U.S. at 375, 106 s.
Ct. at 2583. Petiticoner must show not only that his trial counsel’s

failure to file a severance motion constituted deficient performance ——
i.e., was “out of ‘the wide range of professionally competent
assistance’” —- but alsc that it was prejudicial —— i.e., “had counsel

so moved, there is a reasonable probﬁbility that the motion would have

been granted.” ‘Stvers v. Schrirg, 547 F.3d 1026, 1030 (9th Cir. 2008),

cert. denied, 130 S. Ct. 379 (200%). Further, “[glenerally, a defendant
claiming ineffective assistance of counsel for failure to file a
particular motion must not bnly-demonstrate a likelihocod of prevai;ing
on the motion, but also a reasonable probability that the granting of
the motion would have resulted in a more favorable outcome in the entire

case.” Id. (citing Kimmelman, 477 U.S. at 290-91, 106 S. Ct. 25745 .

These recuired showings have not been made here.

The Supreme Court has cpined as to the benefits of joint trials,
observing that they “play a vital reole in the criminal justice system.

Zaifiro v, United States, 506 U.S. 534, 537, 112 S. Ct. 633,
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(citation omitted). As the Supreme Court further observed, in view of

these laudable gocals, few cases are reversed hkased on a failure to
sever, even when defenses are antagonistic. Id. at 528, 113 8. Ct. at

537. As a result, a defendant is not entitled to severance unless he
shows “there is a serious risk that a jeint trial would compromise a
specific trizl right of one of the defendants, or prevent the jury from

making a reliable judgment about guilt or innocence.” Lambright v.

Stewart, 191 F.3d 1181, 1186 (9th Cir. 199%) (en banc) (gquoting Zafiro).

California law is consistent. “Under Penal Code section 1028, a
trial court must order a Jjeint trial as the ‘rule’ and may order

separate trials only as an ‘exception.’” People v. Alvarez, 14 Cal. 4th

155, 190, 5& Cal. Rptr. 2d 385, .405. (1996) (citation omitted). “A
classic case for joinf trial i¢ presented when defendants are charged:
with common crimes involving common events and victims.” People v.
Pinholster, 1 Cal. 4th 865, 932, 4 Cal. PRptr. 2d 765, 7%6
(1992) (citation and internal punctuation omitted). Severance is not
required simply because co-defendants have ‘céhflicting defenses.
Alvarez, 14 Cal. 4th af 190, 58 Cal. Pptr. Zd at 405; see also People

v. Cummings, 4 Cal. 4th 1233, .1286, 1g Cal. Rptr. 2d 786, &30

(1992) (¥ [alntagonistic defenses alone do not compel severance”). *“That

defendants have inconsistent defenses and may attempt te shift
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responsibility to each other deoes not compel severance of their trials.”

—
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Id. at 1287, 18 Czl. Rptr. zd 21; see also Pinholster, 1 Csl. 4th
at 933, 4 Czl. Rptr. 24 at 7%6 (“we have made it <clear that =

defendant’s natural tendency to shift blame onto a codefendant is not

N
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in itself & suificient ground for severance”).

w




1 Here, Petitioner and Lamb were charged with “common crimes
z involving common events and victims,” which, under California law,
3 militzted against severance. Pirhclster, 1 Cal. 4th zt 9322, 4 Cal.
4 Rptr. 2d at 796. Petitioner does not “provide any account of how [a
3 severance] motion cculd have been granted in the face of the stringent
6 legal standards for severanée.” United States v. Rodriguez—Ramirez, 777
7 F.3d 454, 458 (%th Cir. 19E&5). Given that Czlifornia law would have
g counseled aéainst severing Petiticner’s trial and Lamb’s trial, there
9 is no basis for finding that the Sixth Amendment required counsel to
10 move for severance. In addition, there is no basis for concluding that,
11 had Petitioner’s counsel moved to sever Petitioner’s trial from Lamb’s,
12 any such motion would have been granted.
13
14 Critically, the Cour% could not find the reguisite prejudice even
15 if there were a basis for finding that the omitted motion should have
16 || been made and would have been granted. Lamb did not testify or present
17 any evidence, and thus, he did not attempt to shift blame to Petitioner
18 or engage in finger-pointing. The above-described aréument of Lamb’s
1% counsel cannot fairly be characterized as an antagonistic defense or
20 attempt to inculpate Petitioner. Rather, Lamb’s counsel’s argument was
21 that, regardless of whether or not the jury believed that Petitioﬁer Was
22 guilty of the bad conduct of which he was accused, there was no evidernce
23 that Lamb shared Petitioner’s intent and aided and abetted him. Her
24 argument did not expose Petitioner to any greater risk of liability than
25| he already faced; it merely sought tc have Lamb zvoid being convicted
z6 1f Petitioner was convicted. The fact that the jury found Lamb guilty
27| Gt several GF ThE Sine cviiies a3 Petiticner shows that Tf vejested his
28 counsel’s zrgument that Lamb was, in effect, an irnocent bysitzander, wheo




1 merely associated with the wrong person.
z
3 Significantly, even had a severance motion been made and granted
4 and Petitioner had been tried on his own, the evidence presented would
5| have been exactly the same -- a fact that, on its own, plainly dooms
6 finding the regquired prejudice. Petiticner has not rzised a federal
7| habeas challenge to the sufficiency of the evidence underlying any of
€ his convictions. In the state courts, he challenged only the
e sufficiency of the evidence underlying one of his conﬁictions (for
10 | attempted murder) and the state courts found the evidence to be
11 || sufficient to support the conviction. (See Lodg. No. & at 13-15.) That
12 unchalienged state court ruling is entitled to deference here. 2As the
13 || evidence of record was sufficient to convict Petitioner even had he been
14 tried on his own, éhere is, and can be, no basis for fi%ding that
15 counsel’s failure to file a severance motion had any prejudicial effect.
16 |
17 The state court’s rejection of Subclaim (5) of Ground One was =a
18 reasonable application of the Strickland standard. Acccrdingly, this
19 claiﬁ does not warrant federzl hebeas relief.
20
21 II. PETITIONER IS NOT ENTITLED TC FEDEERAL HAéEAS BELIEF BASED ON
22 ASSERTED PROSECUTORIAIL MISCONDUCT.
23
24 " By Ground Two, Petiticner contends that the presecutor commitied
25 || misconduct in three respectsf
26 v
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A. Subclaim (1)

By his first subclaim, Petitioner alleges a Nague claim. It is
well-established that a prosecutor’s knowing presentaztion of false

evidence violates a defendant’s right to due process. Naoue v. Pecple

of Stete of T11., 360 U.S. 264, 269, 79 S. Ct. 1173, 1177 (1959). “[A]

conviction obtzined by the knowing use of perjured testimony is
fundamentally unfair, and must be set aside if there is any reascnable
likelihood that the false testimony could have affected the judgment of

the-jury." United States v. Aqurs, -427 U.S. 927, 102, 96 S. Ct. 2392,

2397 (1976) (citations omitted). Under Napue, *“the knowing use of false
testimony to obtain a conviction violates due process regardless of
whether the prosecutor solicited the false testimony or merely allowed

it to go uncorﬁected when 1t appeared.” United Statef v. Bagley, 473

U.s. 667, 67% n.8, 105 S. Ct. 2375, 3382 n.8 (1985).

A petitioner seeking relief based on.the presentation of assertedly
false testimonybby a prosecution witness must show not only that the
witness testified falsely but also that the prosecution kﬁew or should
have known that the witness testified falsely. See, e.g., Hovey wv.

d 8§92, 916 (9th Cir. 2006),; Ezves v. Brown, 3%¢ F.3d4 @72,

[¥3]

Avers, 45E F.

984 (9th Cir. 2005) (en banc); Murtishaw, 255 F.3d at 95%; United States
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v. Necoechea, %986 F.2d 12732, 1281 (%th Cir. 1993). Additicnally, the

petitioner must show there is a reascnakle likelihood that the false

at €79 n.?9,
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FPetitioner avers that, zt the preliminesry hezring, his <counsel




asked Manuel Monterrcso whether a work order had been filled out for the
van and provided to elther Petiticner or Lamk, and Manuel responded,
“No."” (Petition at 18; CSC Pet. at 7; see also Reply at 16: Manuel
“made it CLEAR at.Preliminary testimony that there was ‘NO’ work order
filled cut with co-defendant or defendant Wilkinson.”) Petitioner
testified at trial that no work order was filled out.?® (RT 1206, 1221-
22.) Through rebuttal evidence at trial, Manuel testified that it was
his shop’s custom and practice to fill ocut a work order, have the
customer sign it, leave a white copy on a vehicle’s dashboard (so the
mechanic would know what work to perferm), and provide a yellow copy to
the customer. (RT 1226-27.) Manuel testified that he filied ocut a work
6rder and gave it to Petitioner, which had an estimate of $380 on it,
and Manuel placed the white copy of the work order on the wvan’s
dashboaré. (RT 1227-28.) Manuel did not poéses% a copy of that work

order, however, because the shop’s white copy was on the van’s dashboard

20 Petitioner also complains that the “prosecutor had the trial
court give a cautionary instruction regarding the lack of a work order,
which impreoperly discredited [Petitioner’s] testimony. (See Pet. at
1€, relying on RT 1201-08 and Petitioner’s testimony at RT 1221-22.)
This assertion is disingenuocus and mischaracterizes what cccurred. At
the conference between the trial court and counsel cited by Petitioner,
the. prosecutor asserted that a limiting instruction should be given
regarding Petitioner’s testimony that Lamb told Manuel Monterrosc that

he had not ordered work to be performed on the van. The prosecutcr
argued that the jury should be told that this hearsay testimony should
et PR e 1 TR £ s o P . RS I ; 1 ‘4
-1 L= Py e IS T [ S | S vy [SRgRSpR e iy Wy 154 fae i (w4 vy S R E ¥ S R S it [= Y] ..LL.\_,‘_A., [= S piwr) LTS LT Ay, Lo

should be considered for the purpose of explalnlng Petiticner’s
actiens. (RT 1201-04.) The trial cocurt initially refused to give such
-an instruction.. (RT 1202-05.) When Petiticner subseguently testified
thet he heard Lamb szy to Manuel that the van might need a tune-up and

<2 to “Jjust check it out,” the prosecutor made 2 hearsay cbhjection; the

5 trial judge overruled it, but stated to the jury that “his answer is
meing offered not to show thet what he says is true, but to show what

Z7 BIs 7 Té a:t o~ was to it.” (BT 1z0E) This "instructicn did nct™

o Mdiscredit” Béiitioﬁef’é'téétimdﬁy'bUt,'rathér,'dealt“With'ité hearsay |

ZE nzture.
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when Lamb drove the van away at the end ¢f the incident. {

Petitioner argues that, because Manuel allegedly testified at the

preliminary hearing that no work order was prepared, then Manuel
testified falsely ét trial when he stated that he had prepared a work
order and provided it to Petitioner. Petiticner alleges that, due to
the preliminary hearing testimony purportedly given by Manuel, the
prosecutor knew that Manuel testified falsely at trial regarding the

work order.

Subclaim (1) necessarily fails, because it rests on a false
premise. Petitioner has not provided any citation to the record to
support "his contention that, at the preliminary hearing, Manuel
teséified that no work order was prepaﬁed and provided' to the
defendants. The Court has carefully reviewed the preliminary hearing
testimony of both Manuel Monterroso and Ruben Monterroso, and neither
man testified as Petitioner alleges. Neither Manuel nor Ruben was asked

if a work order was prepared (or not), and neither witness testified,

sua sponte, about the issue. (See PHT 3-33 (Manuel’s testimony) and 33—
54 (Ruben’s testimony). The question of whether or not a work order was

filled out was not the subject of any testimony or argument by counsel

at the preliminary hearing, and Petitiocner’s assertions in this case

(e8]
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that such preliminary hearing testimony was given are untrue. (See PHT,

As a result, Petiticner’s contenticn that there was a discrepancy
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between Mznuel’s preliminary history testimony anc his trizl testimony
~Yecardins whether a work order was prepared is fazctually baseless
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Petitioner has not shown that any false testimony was given by Manuel
at trial regarding the work crder issue, much less that the prosecutor
knowingly presented false evidence through Manuel’s trial testimony that
a work order was prepared. Petitioner, therefore, has not established
a Napue viclation or any other prosecutorial misconduct in connection

with Mznuel’s trial testimony about the work order. Accordingly, the

state courts cocrrectly rejected Subclaim (1) of_Ground Two.

B. Subclaim (2)

By his second subclaim, Petitioner alleges a Brady violation. 1In

Brady v. Maryvland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963),

the Supreme Court held that “the suppression by the prosecution of
evidence favorable to an accused upon request violates due process where
the evidence is material either to guilt or to ?unishment, irrespective
of the good faith or bad faith of the prosecution.” Id. at 87, 83 S.
Ct. at 1196-97. Impeachment evidence, as well as exculpatory evidence,

falls within the Brady rule, and the prosecutor is obligated to disclose

both, even in the absence of a specific discovery request. See United

States v. Bagley, 472 U.S. €67, 676-77, 105 S. Ct. 3375, 3380-81 (1985).
“There are three components of a true Brady violation: The evidence at

issue must be favorable to the accused, either because it 1is
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exculpatory, or because it is impeaching; that evidence must have been

suppressed by the State, either willfully or inadvertently; and

9]

Pprejudice must have ensued.” Strickler v. Greene, 527 U.S. 263, 221-82,

119 S. Ct. 1936, 1948 (19%9).




1 earlier-discussed black jacket by: failing to ask the officer who
2 testified about the circumstances of Petitiorier’s arrest about the black

Jjacket; failing to ask Petitioner further guestions about the black

(o8]

4| Jjacket after Petitioner testified that he was wearing it when he was

5| arrested; and failing to “interject himself into the questioning” at the
6 | sentencing hearing discussion zbout the black jacket. (Petition at 19;
7 CSC Pet. at 7-8.) In his Return, Respondent asserts that defense

8| counsel was fully aware of both the existence of the black jacket and

g its location, given Petitioner’s testimony that he was wearing it when

0| he was arrested, and thus, there was no suppression. (RT 1032.) 1In his
1| Reply, Petitioner concedes Respondent’svpoint but argues that a Brady

2| violation occurred nonetheless, because the prosecutor was okligated to:
3| retrieve the black jacket from the Sheriff’s Department “and hand it
4 over to defense counsel”; and pfesent the black jacket as prosecution
5| evidence at trial on the ground that it was “material tc the charge.”
6 (Reply at 20; emphasis in original.)
7
8 Petitioner's assertions are unavailing. Petitioner’s contention
9 that the prosecutor had a duty to present the black jacket as part cof
O] the prosecution’s case at trial and/or to ask prosecuticn witnesses
1 about it is speciocus. The prosecutor was entitled to utilize whatever
2 evidence he believed estzblished the prosecution’s case, and he had no
3| obligation to proffer as evidence, or question any witness about, an |
4 item —— fully known to the defense -- that allegedly suppcrted the
5|| defense case. Similarly, given that Petiticner zand his counsel were
& aware of the locaticon of the bklack jacket, the prosecutcr was not
27| ebligeted to intervene in the discussion befween the sentencing judge
€| Petitioner, and Petiticner’s ccunsel regarding the preservation of the
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black jacket during Petitioner’s appeal.

Further, suppression by the government 1s a necessary element of

.a Brady claim. See Mcocore v. Tllinocis, 408 U.S. 786, 7%4-95, %2 S. Ct.
2562, 2568 (1972). As discussed earlier, according to Petitioner’s own
allegations, his trial counsel was told by Petitioner about the
importance of the black jacket and that it was in the possession of the
Sheriff’s Department. ©Neither the prosecutor or any other government
agency suppressed the black jackét, because Petitioner and his counsel
were fully aware of the jacket and its location and had the ability to
obtain it. ' As the record shows: Petiticner could have authorized a
third party to retrieve the jacket from the Sheriff’s Department; and
i1f any such effort was unsuccessful, defense counsel could have filed
~a motion in the ongoing casé to have the jacket turned over to him,ion
the ground that it was exculpatory evidence to be presented at trial as
part of Petitioner’s defense. There simply was no suppressionlhere

within the meaning of the Brady doctrine.

Petitioner has not established that any exculpatory evidence based
on the black jacket was suppressed or that the prosécution committed any
misconduct related to the jacket. Petiticner’s Brady claim, thus, fails

for lack of this criticzl element. Accordingly, the state court’s
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rejection of Subclaim (2) ¢f Ground Two was not unreascrnable, and the

claim does not previde any basis for federzl habeas relief.
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violated an order of the trial court by proffering a photograph of the
van invelved in the prior incident described by Freeman. Specifically,

5-27, Petiticner zlleges that the trial cocurt “‘asked’” the

()

[\

citing RT 3
prosecutor to refrain from mentioning the 1101(b) Evidence until there
was further discussion aﬁd a ruling on its admissibility. (Petition at
21.) During the prosecutor’s direct examination of Manuel Menterroso,
the prosecutor asked Manuel if, on the date of the incident, he had done
“some work on a 1978 Ford Econcline van, license number 1M3227%6,"” and
Manuel responded, *“That’s correct.” (RT 603.) Without objection by
either defense counsel, the prosecutor then marked a photograph “of the
back of the van” as Pecple’s Exhibit 1, showed it to Manuel, and Manuel
confirmedvthat the van depicted was the wvan on which his shop had
performed work. (RT 603—04.) After the trial court subsequently ruled
that Freeman was permitted to testify, the prosecutor showed! Freeman
FPeople’s Exhibit 1, and Freeman identified it as the photograph he had

taken. (RT

\Xe}

61.)

Habeas relief based on presecutorial misconduct will be granted
only when the misconduct “‘sc infected the trial with unfairness zs to
make the resulting conviction a denial of due process.’” Darden wv.

Weinwricht, 477 U.S. 168, 181, 106 S. Ct. 2464, 2471 (1986) (quoting

Ct. 1868, 1871
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(1874)); see also Sassounien v. Roe, 230 F.3d 1097, 1106 (%th Cir. Z000)

“Th{is] standard zllows & federal court to grant relief when the

avoids l1lnterfering in
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state-court trial was fundementally unfai

state-court proceedings when errors fall short of constitutional
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_magnityde.” Dreayden v. White, 232 F.3d. 704, 713 {%th _Cir. 2000). _“To
constitute z due process viclation, the prosecuteorizl misconduct must
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be ‘of sufficient significance to result in the denial of the

defendant’s right to a fair trial.’” Greer v. Miller, 483 U.S. 756,

©87) (citation omitted). “[T]he touchstone

—

765, 107 S. Ct. 3102, 3109 ¢
of due process analysis in cases of alleged prosecutorial misconduct is
the fairness of the trial, not the culpability of the prosecutor

Smith v. Phillips, 455 U.S. 209, 219, 102 S. Ct. 940, 947 (1982).

Petitioner argues that the prosecutor vioclated an corder of the
trial court when he asked Manuel about the plcture of the wvan. The
record, however, does not support Petitioner’ characterization of the
prosecutor’s use of the photogreaph as a violation of a court order. The
record indicates that, prior to opening statements, the trial court
asked the prosecutor to refrain from mentioning that Freeman would
testify for the ﬁrosecution; the record also shows that tine prosecutor
did not mention Freeman or the 1101(b) Evidence in his opening
statement. {RT 311—16,.325.) After opening statements and before the
prosecutor presented his first witness, the prosecutor reminded the
trial court that the question of whether or not Freeman could testify
remained open. After Lamb’svattorney argued vigorcusly that Freeman’s
testimony should ke disallowed, the trial court responded that “there
should be more discussion” on the issue, and they would revisit it

later. (RT 325-27.) The prosecutor questioned Manuel, and showed him
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the photograph of the van, befeore the trial court issued its ruling

regarding the 1101 (b) Evidence. However, the prosecutor did not menticn
o 2 P

anything zbout when or where the photograph was taken, who tock it, or
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how the prosecution cbtained it, nor did the prosecutcr reference the

rricor incident 1 ',rleemgn wus”¥nvolveg in any manner. Rather,. the.
!

rrosecutor Mzruel if the van in the vhotooraph locked lik




1 the van on which Manuel’s shop had performed work and, when Manuel

2 || responded affirmatively, moved on to ancther line of questiocning. (RT

3 603-04.)

4

5 The manner in which the prosecutor utilized the photograph did not

6 | violate any trial court order. There was nothing about the prosecutor’s

7] conduct that would have caused any jurcr to infer or assume that the

8 | photograph pertained to any other incident. While the prosecutor had

9 | been directed to refrain from discussing the prior incident itself, as
10 | well as Freeman’s anticipated testimony, the prosecutor plainly did not
11 contravene that direction, given the brief and neutral use made of the
12 || photograph. The prosecutor, thus, did not act unfairly or commit
13} misconduct.

i ‘

14 4

15 Moreover, even 1f there was anything inappropriate abqut the
16 || prosecutor’s use of the photograph before the trial court had expressly
17 ruled that Freeman could testify —— and the Court does not believe there
18 was any impropriety in this respect -- the trial court thereafter ruled
1¢ that Freeman's testimoﬁy about the prior incident was relevant, and such
20 testimony, including Freeman’s identification of the phctograph, was
21 admitted. In short, the photograph of the van would have been in
22 evidence and before the jurcrs even had the prosecutor not shown it to
23 | Manuel.  Thus, becezuse the photograph was preperly 1in evidence at
24 Petitioner’s trial as a part of the prosecution’s cese,? there can be
2t

26 a While Petitioner complains thet the phctograph was not

relevant, and thus, the prosecutor acted wrongly in wutilizing it,
27 || meither deferse counsel interposed any ebjection to its use in | T

|| connection with the testimecny of Manuel and Freeman. Given the trial
ZE€ court’s conclusion that the 11051 (b) Evidence was relevant, Petiticner’s
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no basis for finding that its introduction prior to the trial court’s
ruling regarding the 1101 (b) Evidence resulted in any unfairness, much

less the regquired denial of due process.

The state ccourt’s rejection of Subclaim (3) of Ground Two was a
reasonable application of the foregoing clearly established federzl law.

Accordingly, this subclaim cannot warrant federal habeas relief.

III. PETITIONER’S JUDICTAL RIAS CIAIMS DO NOT WARRANT FEDERAL

HABFAS RELIEF.

By Ground Three, Petitioner contends that he is entitled to habeas
relief bésed on five instances of alleged judicizl misconduct and bias.
In suécléim (1), Petitioner complains about the trial Jjudge’s failure
to instruct the jury, sua spente, on attempted voluntary manslaughtér
as a lesser included offense of the attempted murder charge. In
subclaim (2Z), Petitioner combiains ebout a sentencing error that was
reversed on appeal, I.e., the trial judge’s conclusion that California
Penal Code § 654 did not bar the imposition of consecutive sentences for
Counts 2 and 6. In subclaim (3), Petitiocner complains about a comment
the‘trial judge made, which Petitioner conteéends “interfered” with the

relationship between Petitioner and his attcrney. In subclaim (4),

Petitioner complains about the trial judge’s decision to allow the
1101 {b) BEvidence to be presented at trizl. As subclaim (5}, Petitioner
g ’

complaing that, during the sentencing hearing, the judge failed to mzke

w

that the prosecuzcr’s conduct was wrongial.




1 an adequate inguiry when Petitioner mentioned a potential conflict cf
2 interest with his attorney. (Petition at 23-292; CSC Pet. at 13-15.)
3| Petitioner contends that these five events demcnstrate that the trial
4 judge was biased.

5

6 A. Subclzims (2) and (4)

7

g Due process requires a “‘fair trial in a fair tribunal,’

9 {| before a judge with no actual bias against the defendant or interest in-
10 the outcome of his particular case.” Bracy v. Gramlevy, 520 U'Si 899,
11 904~05, 117 8. Ct. 1793, 1797 (1997} (quoting Withrow v. Larkin, 421 U.S.
'12 35, 46, 95 S. Ct. 1456, 14¢4 (1975)). To_succeed on a judicieal bias or
13 || misconduct claim, a petitioner must “overcocme a presumption of honesty
14 énd integrity in those serving as adjudiéators." Withrow, 421 U.S. at
15§ 47, 95 8. Ct. at 1464.

16

17 Bias or misconduct can “almost never” be demonstrated scolely onvthe

18 basis of a2 judicial ruling‘alone. Litekv v. United States, 510 U.S.

19 540, 555, 114°'S. Ct. 1147, 1157 (1994). As>the Supreme Court has made

20 clear:

21

22 Almost invariably, [judicial rulings] are proper crounds for

23 appeal, not for recusal. [O]pinions formed by the judge on

24 the basis of facts introcduced or events oécurring in the

25 course cf.the current proceeéings, or of prior proceedincs,

26 do not constitute a basis for a bias or partiality motion
21| unless_they displey & deep-seated favoritism or antasonism

28 that would make fzir Jjudgment Impossikle. Thus, Judicial
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remarks during the course of a trial that are critical or
disapproving ¢f, cr even hostile to, counsel, the parties, or
their cases, ordinarily do not support a bias or partiality
challenge . . . [unless] they reveal such a high degree of
favoritism or antagonism as to make fair judgment impossible.

A judge’s ordinafy efforts at courtroom administration
—— even a stern and short-tempered judge’s ordinary efforts

at courtrcom administration -- remain immune.

Litekv, 510 U.S. at 555-56, 114 S. Ct. at 1157 (citations omitted).
“[J]Judicial rulings alone almost never constitute a valid basis” for
establishing bias or partiality. Id. at 555, 114 S. Ct. at 1157.
“[JJudicial rulings, routine trial administration efrorts, and ordinary
admonishments (whether or not legaily supportable) to counéel and to
witnesses” do not evidence judicial bias “that would render fair

judgment impossible.” Id. at 556, 114 S. Ct. at 1157.

The asserted sentencing error. underlying Petitioner’s second

subclaim -- namely, the consecutive sentences imposed on Counts 2 and

N

-— has been addressed earlier, and as noted above, the Court has
concluded that Petitioner’s complaint about this now rectified

sentencing error does not give rise to any bkasis fcr habeas relief.

N
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That the imposition of consecutive sentences mzy have been reversikle
errcr, when viewed with the henefit of hindsight, doces not mean that

such error, ipso fazctc, eguates to bizs on the Part c¢f the trizl judge.

Absent oproof of the trial judge’s actual bias -— whict reguires
something more than the simple fact that the judge’s sentencing cecision |
was reversed on appeal —— the Ccourt must presume the trizl Sudge’s




1 honesty and integrity.: Withrﬁw, 421 U.é. at 47, %5 S. Ct. at 1464,
z Petitioner has not adduced any evidence that the trial Jjudge’s
3 sentencing decision was motivated by bias and has not shown that the
4 sentencing constituted misconduct. Thus, subclaim (2) is nothing more
51 than an ill-disguised challenge to a judicial ruling -- and one that
6 aglready has been made successfully on state appeal ——Vand the claim
7| necessarily fails.

8

9 Petiticner’s fourth subclaim —- that the trial judge was biased
10 | because she admitted the 1101 (b) Evidence —- also fails on its face.
11 Petitioner complains that the trial Jjudge failed to assess the potential
12 | prejudice to Petitioner adequately, as required by California Evidence
13 Code § 252, before admitting the 1101 (b) Evidence, and thus, she acted
14 arbitrarily and abused her discretion. Whether or not the trial court
15 conducted an adeguate Secticn 352 assessment, subclaim (4) necessarily’
16 resolves to nothing more than a claim based on Petitioner’s disagreement
17§ with the trial court’s evidentiary ruling. Petitioner’s allegations do
18 not identify conduct by the trial judge that went beyond the normal
19 administration of a case, in which trial judges make evidentiary and
20 other rulings, sbme of which may be reversed on appeal. The fact that
21 a party received an adverse ruling, on its own, cannot serve as =
22 Fredicate for finding judicizl bias. Litekv, 10 U.S. =zt 555, 114 §.
Z3 Ct. at 1157. Petiticner’s complaints about the allegedly prejudicial
24 effect of the 1161 (b) Evidence —— an issue resclved adversely to ﬁir;in
25 his state appeal -- zand his disagreement with the trial court’s
26 || evidentiary decision do not, and cannct, suffice to show judicial>bias

27| or misconduct. indeed, if aliecations of fhe type presented by subclaim |

2€ (4) were considerec adecuzte to estzblish -“udicizl nisconduact, every




1 aggrieved prisoner unhappy at the fact of his conviction would be
2 || entitled to habeas relief simply by complaining that the trial judge had
3| made an erroneous evidentiary ruling.
4
5 Subclaims (2) and (4) fail to present any basis for finding
6 judicial bias or misconduct. Accordingly, the state court’s rejection
7 of these claims cannot support federal habeas relief wunder Section
8| 2254(4).
°
10 B. Subcleim (1)
11
12 Petitioner’s first subclaim involves the trial judge’s failure to
13 instruct the jury, sua sponte, on attempted voluntary manslaughter cn
14 an unreasonable self-deiense theory. Petitioner contends thac the
15 “trial judge was RIAS for ‘NOT PAYING ATTENTION.’” (Petition at 23.)
16 | Even if, as the California Court of Appeal concluded, there was evidence
17| to support such an instruction, and thus, the instructiocn should have
18 || been given (Lodg. No. 8 at 15-18),2% the trial court’s mere error in
18 || this respect does not rise to the level of constitutional violation.
20
21 Petitioner has not shown any conduct by the trial judge
2z
22 22 The California Court of Appeal further concluded that the
cmission of this jury instruction was harmless errcr, because: under |
24 California law, the ocmission of a lesser inciuded cfferise instruction
. is harmless when the factual issue to be resclved by the instruction
2 : 3 3 5 i P 3 ol 3 3
= necessarily was resolved unfaverably to the defendant based on cther
26 instructions and charges; the jury found thet Petiticner persconally and
intenticnally discharged a firearm during the robbe
27 crimes; and thus, the JuUry neécessarily concludé T
‘discharge of the gqun was committed as a part of t
2€ zttempt et self-defense {Lodg. No. 8 a2t 18.)




1y establishing or tending to establish that the fzilure to instruct the

.2 jury, sﬁa sponte, on a lesser included offense was motivated by kias.
3| Petitioner’s assertions evidence, at most, a judicial oversight or
4 | mistake. Like all human beings, including attorneys and defendants,
5 judges make mistakes; the existence of appellate courts clearly
6 contemplates this possibility. The mere fact of a trial error, even if
7 (unlike in this case) it ultimately is found to warrant reversal, 1is
8 insufficient to prove_that.tbe>judge who made the error was biased.
° || Petitioner has not presented any basis for disregarding the presumption
10 of the trial judge’s honesty and integrity (Withrow, 421 U.S. at 47, 95

11 S. Ct. at 1464) in this regard. Accordingly,'the state court correctly
12 rejected subclaim (1).

13

) 3 o i

14 C. Subclaim (5)

15

16 The fifth subclaim of Ground Three rests on the following colloguy
17 at the sentencing hearing:

18

19 THE DEFENDANT: May I say something?

20 THE COUERT: I don’t know. You need to ask your attorﬁey.

21 ME. LEONARD: You can say something.

22 THE DEFENDANT: With the notice of éDDeal being filed, right,

23 I have a problem and T wanted to know if the

Z4 court can help me. The prcoblem is when they

z5 testified akbout the jacket that I was wezring

2¢€ ——

27 IHE COURT:. . Okay.. No.. I don’t want.tfo hear that.because )

s “hat goes to the facts. Thet’'s whet you talk

[}
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about 1n your appeal when vyour attorney

contacts you.

(RT 3006-07.) As discussed ezrlier, Petitioner then advised the trial
court of his desire to obtain his black jacket from the Sheriff’s
Department and asserted that, during the trial, his counsel had

indicated to Petitioner that counsel “couldn’t get it.” (RT 3007-08.)

Petitioner contends that the above comments placed the trial judge
on notice that “defense counsel did not present material evidence to the
jury” and that, therefore, a “potential conflict of interest” existed.
(Petition at 29.) Petitioner asserts that the trial judge was under an
obligation to ask trial counsel why he failed to present the black
jacket as de&ense evidence at trial and to take ﬁteps herself fo
preserve the jacket on Petitioner’s behalf during the appellate process,
and that the judge’s failure to do so demonstrates that she was biased.

(Petition at 29; CSC Pet. at 15.)

Petitioner’'s assertions are unpersuazsive. The colloguy in issue

:took place after Petitioner had been convicted, sentenced, and advised

of his right to appeal. Nco moticon for a new trial had been made, and

the criminal case had moved past the trial stage and was in the
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appellate stage. Even if, as Petitioner contends, his comments to the
judge reflected Petiticner’s dissatisfazction with the fact that his

trial counssl did not obtein and present the Jjacket as evidence at

trial, this was not an issue for the trizl judge to ccnsider or resolve

given the posture cf the case at

trizl juda

T would have
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to be raised with his zppellate attcrney. Moreover, Petitioner’s

comments, at most, expressed his belief that his counsel had been

-

ineffective in this respect, not that a conflict of interest éxisted.
In any event, even if there had been some incdication that a conflict of
interest had arisen pbst—conviction, this was not an issue to be
resolved by the trial judge. finally,.to the extent that Petitioner

complains about the trial judge’s failure to obtain and preserve the

jacket on Petiticner’s behalf and her indication that Petitioner’s

" counsel could file any necessary request with the Sheriff’s Department,

Petitioner again is relying on nothing more than a judicial ruling ——

an lnadeguate basis for establishing bias.

There is no basis presented for finding that the trial judge was
biased b?sed on her failure to inguire about a ontential contlict of
interest” and/or to obtain the black jacket on Petitioner’s behalf. The
state court’s rejection of Subclzim (5) was consistent with the clearly

established federal law.

D. Subclaim (2)

The third subclzim of Ground Three stems from two colloguies that

followed the conclusion of police ¢officer testimony. After the Officer

Leininger completed answering the last gquestion and all three attorneys

indicated they had nothing further, the following cclloguy occurred:

DEFENDANT WILKENSON: Yes, your Honor. I want to talk
T THECOURT T T T T T WETE e minute, Tsiry T . S
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THE COUR

[THE PROSECUTOR] :

DEFENDANT WILKENSON:

THE COURT:

(RT 212.)

]

court held a sidebar conference related t¢o a different issue.

24 .) At the conclusion of that discussion,

We’ll give you an opportunity, sir,
in & minute.

You may cal; your next witness.
Thank you, your Honor .

Yes, your Honor. This is
pertaining to the witness that’s
leaving. |

He’ll be on call, - and you may have
a statement or whatever you want in

a minute. He'’s not going anywhere.

After the next witness (Officer Hernaﬁdez) testified, the trial

occurred ocutside the presence of the jury:

THE COURT:

[PETITIONER’S COUNSEL] :

Now, what is your —— what did you
client want to say when he raised
his hand?

I would assume my client 1s going

N
w

N
i .\]I

N3
99

B o o v R AT
I wasn’'t going to ao 1t.

to tell you he wanted me to sk the
guestion o©f that police cfficer
Leininger whether or not he checked

for a bullet hole. And I told him

[eA
|93

(RT 918-

the following colloguy




1 And I think it boils down to a
2 Marsden type of hearing. I don't
3 think I really want to go and say
4 why in front of the D.A. But
5 that’s what it;s going to boil down
6 . to.
7 THE COURT: Did you explain to him why you
8 didn’t want to?
e [PETITIONER'S COUNSEL]: I explained toc him. He disagrees.
10 But he’s telling me how to run the
11 show. So that’s where we are.
12
13 (RT 924.)
144
15 The trial court then addressed issues related to Freeman’s upcoming
i6 || testimony and, before conclﬁding the sidebar conference, stated:
17
18 Meanwhile, I'm just going to excuse the jury. I don’t expect
18 [Freeman’s] testimony to be that long. I don’t rezlly want
20 to‘waste time. So let me excuse the jury for about five
21 minutes, seven minutes, so that we can explain to Mr.
22 Wilkenson why I’m not going to allow him te run Mr. Leonard’s
23 case.
24
25 (RT 925—26;) The trial court then held the Mearsden hearing described
26 | previously. (RT S9z7.}
[ T e e e e -
28 Petitioner complains that the trizl judge’s comment last qucted
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above evidenced bias. Petitioner contends that he should have been
“’allowed’ to work this case with Attorney Mr. Leonard” and that the
Judge’s comment “interfered” with the attorney-client relationship and
allowed Petitioner’s counsel, instead of Petitioner, to run the case.

(Petition at 23, 26.) Petitioner’s arguments are meritless.

Generally, guestions of trial strategy are “committed to the

jﬁdgment of the attorney and not the client." Schell v. Witek, 218 F.23d
1017, 1026 and n.8 (Sth Cir. 2000) (en banc) (further noting that “‘[A)]
lawyer may properly make a tactical determination of how to run a trial
even in the face of his client’s incomprehensiod or even expliéit

disapproval, '” quoting Brockhart v. Janis, 384 U.S. 1, 8, 86 S. Ct. 1245

(1966)); see also United Stetes v. Corona—Garcia, 210 F.2d 973, 977 n.?2

(%th Cir. 2000) (“trial tactics &re clearly within the realm of powers

committed to the discretion of defense counsel”); United Stztes v.

Wadsworth, 830 F.3d 1500, 1509 (9th Cir. 1987) (“appointed counsel, and

not his client, is in charge of the choice of trial tactics and the
theory of defense”). The triai judge’s comment simply reflected this
rule, bamely, that the scope of-cross—examination during Petitioner’s
trial was a tactical decision to be made by defense .cbunsel, nct
Petitioner. There was nothing inappropriate or biased about the

comment, and nothing about it interfered with Petiticner’s attorney-

-",

client relationship. Indeed, given Petitioner’s above—quoted repeated

interruptions at trizl, in front of the Jury, it plazinly was correct for
the trial Jjudge <to¢ =advise Petitioner why such outbursts were

inappropriate. See Litekv, 510 U.S. =zt 555, 114 S. Ct. at 1157 (“A

_Judge’s ordinary efforts at courtrocm administraticn” ar

47 2

h

serving as z basis for finding judicizl kiecs).

“immune” IZrom |
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Subclaim (3) lacks any evidentiary support for Petiticner’s
contention that the trial judge’s comment was biased or interfered with
Petitioner’s relaticnship with his attcrney. The state court’s
rejection of this subclaim was neither contrary to nor an unreascnable
aﬁplication of the foregoing clearly estazblished federal law. lThus,

federal habeas relief is unwarranted based on this subclaim.

IV. PETITIONER’S EQUAL PROTECTION CLAIM DOES NOT WARRANT FEDERAL

HABEAS RELIEE.

By Ground Four, Petiticner argués that his conviction viclates the
Equal Protection Clause, because: there was no evidence presented by
the prosecutof to establish that the Monterrcscs possessed a valid
business license for their%vehicle repair shop; there was no evidénce
presented by the presecutor that the firearms Manuel Monterroso
described owning and using were registered and licensed; and the.
prosecutor failed to charge Manﬁel Monterroso with making a criminal
threat. (Petition at 30; CSC Pet. at 18-20.) With respect to the
latter contention, Petitioner speculates: “Could it be that
[Petitioner] 1is black that he got charged and M. Monterrosc didn’t[?]”

(Id. at 20.)

ST N
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N
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The Egual Protection Clause of the Fourteenth Amendment “is
essentially a direction that 211 persons similarly situzted should be

treated alike.” Citv of Cleburne v. Cleburne Livinag Center, 4

422, 43¢, 105 s. Ct. 2249, 3254 (19835). The sine gua non of an equal

protecticon claim is dissimilar treatment of perscons simllarly situated.

Ca
S€

id. To prove an ecuzl protection claim, 2 showing must be made that

0]
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the State has adopted a classification that affects two or more

similarly situated groups in an unequal manner. Clements v. Fzshing,
457 U.s. °957,.962-63, 102 S. Ct. 2836, 2841 (1982); see also In re Fric
J., 25 Cal. 3d 522, 530, 159 Cal. Rptr. 317, 325 (1289)(an equal

protection vioclation lies only where similarly situated parties are
treated disparately). In addition, Petiticoner must prove “intentional
unlawful discrimination” or “facts that are at least susceptible of an

inference of discriminatory intent.” Monteiro v. Tempe Union Hicgh Sch.

Dist., 158 F.3d 1022, 1026 (°th Cir. 1998); see also Barren v.
Harrinaoton, 152 F.3d 1193, 1194-95 (9th Cir. 1998)(to establish an equal
protection violétion, there must be purposeful discrimination against
someone based on his membership in a protected class). Thus, Petitioner
must prove that the prosecutor failed to charge Manuel Monterroso and/or
to present evidence of?licensing issves with respect to the Monierrosos’
business and guns, because the prosecutor had the intent or purpose to

discriminate against Petitioner based upon Petitioner’s membership in

a protected class. Lee v. City of Los Ancgeles, 250 F.3d 6€8, €87 (%9th

Cir. 2001).

Petiticner’s first two contentions do not implicate any equal
protection concerns. Petitioner does not contend that he coperated an

unlicensed vehicle repair shop, and unlike the Monterroscs, he was

(W8]

b
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b)
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prosecuted based on a failure to possess a valid business license. FEven
if, a&arguendc, the Monterrosos did not possess z valid business

license,® Petitioner and the Monterroscs were not similarly situzted in

(S
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here T8 N5 pasiys f67 Cantiuding tHat tHe Mohterrosds”
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“In Eny évent, the licénsine
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this respect and did rniot receive different treatment. In addition, the
right of the State to¢ prosecute Petitioner for cdmmitting crimes based
cn acts of violence he committed against the Monterroscs was not
dependent on whether or not his victims possessed valid business
licenses. For the jury to convict Petiticner of the charged crimes, the
jurors did not need to find, and the prosecutor had no obligation to
prove, that the Monterrosos were in compliancé with licensing

requirements for vehicle repair businesses. Petitioner’s first equal

protection contention is specious.

Petitioner’s second contention is equally without merit.
Petiticner was ﬁot charged with possessing an unlicensed firéarnu Thus,
e&en i1f, arguendo, the guns used by Manuel were not registered or
licensed,ﬂ Petiéioner and the Monterrosos were not similiarly situated,
and did not receive different treatment, in this respect. Morecver,
whether or not the two firearms Manuel described in his testimony were
registered and licensed was irrelevant to Petiticner’s guilt for the
charged crimes. The prosecutor had no obligation to show that the guns
Ménuel testified he owned and placed on his desk, one of which he
ultimately pointed at Petitioner, were validly owned, registered, or
licensed, given that proving the crimes with which Petitiocner was

charged did not hinge on Manuel possessing a valid registration and

N N
N W

n

license for such guns. There simply is no equal protection issue here.
. . - . . - . r) - - .

N

With respect to his third contention, Petiticner speculates that

7" " There 1s n¢ evidehce that thé guns were not registered or’|
se
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the prosecutor failed to charge Manuel with making a criminal threat,
because unlike Petitionér, Maznuel is not African-Aﬁerican. Petitioner
has not presented any evidernce to support such speculaticn. Morecover,
Petitioner fails to' show that he and the Monterrosos were similarly
situated with respect to the criminal threat charge brought against
Petitioner. The version of the incident described by the Monterroscs
plainly indicated that they were the victims, and Petiticner was the
aggressor. Manuel téstified that: he waé unarmed when Petitioner
pulled a gun and pointed it at Manuel; Petiticner shot at Manuel as
Manuel wés retreating into his office; Manuel realized that Petitioner’s
gun had jammed, retfieved one of the guns from his cffice, and pointed
it at Petitioner; but Manuel then “controlled” himself and went back
into his cffice. (RT 636, 629-44, 655-56, 658-60.) With respect to the
purported {criminal threat” made by Manuel on which%Petiticner relies,?®
the statement by Manuel was made in response to Petitioner’s repeated,
direct, and express thrests to kill Manuel. Pursuant to Califcornis
Penal Code § 422, it is a crime to make threats of death or great bodily
injury that are unequivocal and unconditional zand convey an immediate

prospect of the harm being threatened. See, e.g., People v. Toledc, 26

Cal. 4th 221, 227-2g, 109 Cal. Rptr. 2d 315, 320 (2001); Pecple wv.

(€]

Maciel, 113 Cal. App. 4th 672, 682-83, 6 Cal. Rptr. 34 628, 632 (20023).

Petiticner’s threats were specific, unconditional, and imminent, to wit,

N
3]

3 BNy
S

n

NN !
~J [e)!

N
[49]

repeated assertions of “I’11 kill you, you mother fucker.” In contrast,

Manuel’s responding threzt was conditicnzl zand not immediate, namely,

23 Petitioner cites Manuel’s testimony that, zafter Petitioner
hzd repeatedly threatened to kill Manuel, he said to Petiticner: “When
S you do that [iTel; afftempt €6 xkill deuei];'NAke sure you péint géod AT
me, . . . because if ycu don’t, then the ohe ending up dead 15 going to
be you, depending who’'s faster.” (BT €29.)
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1) it was only that, if Petiticner fcllowed through on his threat to
2 attempt to kill Manuel, then Manuel would respond in kind. Given the
2| conditicnal nature of Manuel’s response to Petitioner’s threats of
4} death, the prosecutor reasonzbly coﬁld have believed that no viclation
5| of Section 422 had been committed by Manuel, but that Petitioner had
6|l viclated this criminal statute. Thus, the two men were not similarly
7 situated for purposes of the prosecutor’s decision to charge Petitioner
8| with a Section 422 vioclation.?®
e
10 No Equal Protection Clause violation has been shown, because
11 | Petitioner not alleged facts indicating, much less proven, that he was
12 similarly situated to the Monterroso brothers yet was treated
13| disparately due to the prosecutor’s discriminatory intent. The state
14 couré’s rejection of Petitioner’s ecgual proéection claim was neithér
15| contrary to nor an unreascnable application of the clearly established
16 federal law. Accordingly, Ground Four does not warrant federal habeas
17§ relief. |
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1 1 RECOMMENDATION
2
3 For all of the foregcing reasons, IT IS RECOMMENDED that the
4 District Judge issue an Order: (1) epproving and adopting the Report
5| and Recommendation; (2) denying the Petition; and (3) directing that
6 | Judgment be entered dismissing this action with prejudice.
7 DATED: September 7, 2010.
: Margseet 4. Vagle
9 MIRGARET A. NAGLE
UNITED STATES MAGISTRATE JUDGE
10
11
12
13
14 NOTICE
15
I3 Reports and Recommendaticns are not appealable to the Court of
17§ Appeals, but may be subject to the right of any party to file objections
18 as provided in the Local Rules Governing the Duties of Magistrate Judges
1¢ and review by the District Judge whose initials appear in the docket
20 number. No notice of appeal pursuant to the Federal Rules of Appellate
21 || Procedure should be filed until entry of the judgment of the District
22 Court.
23
24
25
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6

7

8 UNITED STATES DISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10

11| LAWONE W. WILKINSON, ) NO. CV 07-2658-D0OC (MAN)

12 Petiticner, ;
13 V. g ORDER ADOPTING FINDINGS,

14| J. SULLIVAN, WARDEN, : ; CONCLUSIONS, AND RECOMMENDATIONS
15 Respondent. ; ; OF UNITED STATES MAGISTRATE JUbGE
16 !

17

18 Pursuant to 28 U.S.C. § 636, the Court has reviewed the Petition
18| for Writ of Habeas Corpus, all of the records herein, the Report and
20 Recommendation cf United States Magistrate Judge (“Report”), and
21| Petitioner’s Objections to the Report. The Court has conducted a de
22| novo review of those matters to which Objections have been stated.
23| Baving completed its review, the Court accepts and.adopts the Report and
-she—findings—effast—eonclusions—eitaw R —rocommendatiens—therein
25
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IT IS ORDERED that the Petition is DENIED, and Judgment shall be

entered dismissing this action with prejudice.
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IT IS FURTEER ORDERED

that the

Clerk shall serve copies of this

Order and the Judgment herein on all parties.

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED:

Octcber 20, 2010.

L

/?:’(/h;{’x{/ oA :.,;f»x};.l’-f‘i,?
DAVID O. CARTER
UNITED STATES DISTRICT JUDGE
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PROOF OF SERVICE BY MAIL

BY PERSON IN STATE CUSTODY

. LAWONE WILKINSON
I am over 18 vears of age and a party to this action. [ am a resident of Ga p ornia
Correcﬁona/ Tnstitution Prison,
in the county of KE IQ/\/
State of California. My prison address is: Po. 6OX / 905
Tehac /ﬁapt Calit. 93581
on ,j— D% 2020 ,
| served the attached: 27 5['{ Ha beCIS P+I 7LI Oﬂ(PS& /—Lfo>
EX AL Gty Mo - zm EX.1-6. feters
EX. B rdel DSt v

con the parties hEl‘ngc&(abl coples thet of, enclosed in a sealed envelope, with postage

, declare:

thereon fully paid, in the United States Mail in a deposit box so provided at the above-named correctional

institution in which T am presyntl\ confined. The envelope was addressed as follows:

vd.

“Attocney Genecal ¥ "Governor’s officen “NTRECTORM
200 SZu’rh Spci ngs‘f state Capitol Depactment Consumer AGgie
15t FLooR Legal AfFairs IS@uZ‘EeNNﬂa;;zd ¢
Los F}nge/es, Calif.90013  sac ramen‘f’o Cal é‘ 958/’1 Sactame n‘f'o GliF. 95p2Y

[ declare under penalty of perjury under the laws ofthp United States ofAmerlca that the forecom0

1s true and correct.

Executed on j— - 5

(DATE) (DECLARANT'S SIGNATURE)

P

God LovES



Additional material
from this filing is
available in the
Clerk’s Office.



