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IN THE

- SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.
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[ ] is unpublished.
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- [-] is unpublished.
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STATEMENT OF FACTS

In‘vestigator Andrew Mondie, of the Norfolk Police
Department, of the Third Patrol Division, was on April _2‘8_,
2016, working as a narcetics i-nvestigator on a controlled
purchase of some unknown individual, identified as CI1 . As
'part of Inv. Mondie S controlled purchase with CI' he arrests
an mdiv:dual who later agrees to aSSist police and is known
as CI2. 2 CI* when questioned, agrees to give police his
s’upplier"s name, “John.” 3 Inv. Mondie testifies Vthat CI? said
he pu'rchased cocaine from “John” and gave a d'escrip"tion of
| 'his supplier as “black male late 30’s, five-ten, larger stocky
bund although not heavy set, and walked Wlth a limp.” 4 CI2
supplied a contact number for “John” and Inv Mondie ran
. that phone number through Norfolk Police records. 5 Pe_r Inv.
Mondie, CI2 statedv he’ had purchased drugs from Appellant in

the past. ® Inv. Mondie‘said he ran the-phone number CI2 f

. Suppressa_on Transcript,. November 15, 2016 at p.7. (Hereinafter Tr.
- 11/15/16). :

2 Id. at pp. 9-10.

3 Id. at p. 11.

4 Id. at p.1l1.

5 Id. at pp. 10-11.

¢ Id. at p. 11. .



had for “John” and it came' back-tov Appellant and Inv
| Mondle was able to show CI? a picture. 7 CI2 ldentlﬂed
Appellant’s apartment s location and that it was “upstairs”
on “left” but drd not identify apartment letter or number, 8
CI? stated_Appellant would d'eliver drugs to his apartment
and that he would buy drugs at his apartment._ ° CI2 fs:tated
to Inv. Mondie Appellant drove 'a' 4-door dark colored
sedan.9 Inv, Mondle'stated vthe pollce set up survéillance
- that day on Appellant and saw hlm drlve in a dark colored
sedan and the plate came back to Brandi Perry 11 Inv
~Mondie had C12 call “John” on speaker phone and CI? placed
order for $100.00 soft and $100.0.0 hard and agreed to havev
| d-rugs dellvered at CI%'s residence. 12 Tnv. M‘ondi‘e’ at that
point set up survelllance o'u_tslde Appellant’s a‘partment 'and
| as soon as Appell_ant walked out of the common door of the

apartment he was arrested. 13 Investigator Ruiz recovered

- 7 1d. at pp. 11-12.
-8 Id. at pp. 12, 15.

® Id. At p. 15.

10 14,

1 1d. At 15-16.

12 1d. At pp. 18-19.

13 1d. At 20.



2.45 grams (Iater weighe[d at 2.7 grams) from Appellvant’s -
person upon his arrest and no smoking devfces 6r StraWS
were recovered 14 Inv, Mondie Said apa‘rtment “"D” was on
the left, 15 Inv Mondie agrees CI? was helpmg pohce to help
hrmself 16 Tnv, Mondle testlf“ed no drug transactlons
_-occurred that day mvolvmg Appellant nor was any money

| ever exchanged 17 Inv. Mondie did not use any of CIZ’

| statements or mformatlon regardmg drugs bemg inside the
apartment when swearlng out the aff“davnt for the warrant
and the sole basns for the search warrant was Appellant’
arrest and amQunt of drugs recovered on his _person.iS-I'nv., |
Mondie agrees he.'previ_ousw testified at .the preliminary

| heari'n:g that the ampunt of-_narcptits found of Appellant
}co‘uld be for personal use. 1° Inv. Mondie. was not p‘resent
went Inv. Ruiz first entered apartment 20 Inv Mondle )

testified CI2 knew apartment Iocatlon but not number or

4 Id, At 22, 30-31
15 Id. At 32.

16 1d. At 33.

17 Id. At 39-40.

18 1d.  41-42,

19 Td. At 44.

20 1d. At 46.



letter o'f.apart"ment. 21 \When Inv. Mondie arrived back at the
apartment with the .search 'wa.rrant, officers were already
inside and hefprevlously let them khow the search warra.nt
was signed by the maglstrate 22 Appellant and glrlfrlend
‘were in hand cuffs when Inv. Mondle went to get the search
| | warrant for the apartment and they dld not attempt to flee
or reS|st 2 |
Inv. Ruiz perform'ed a protective sweep of the

apartment before the search warrant was on-scene. 24 Perry
handed Inv. Ru:z her. keys but never consented to search B
" apartment. 25 Drugs were seenvinvplaln view. 26 Inv Rulzv did
: not knock before entry, hear any one ln5|de was not aware

‘of anyone to be inside, dld not smell drugs emanatmg from
apartment dld not see anyone come or go and dld hot see
» any weapons before he entered the apartment 27 When Inv.-

Mondie arrived on scene with the search warrant Inv. Rulz

2l 1d. At p. 46

22 Id. At 48.

23 14. At 51.

24 1d. At 585.

~ 25Id. At 56, 59-60.

27 1d. At 58-59.



testified he was outside the apartment. 28 Inv'._Ruiz, onre-

direct, then testified that he went inside after receiving a call

from Inv Mondie that the search warrant was 5|gned  Inv.

RUIZ testified CI? never sald he was inside the apartment 30

I.

. STANDARD OF REVIEW

| ARGUMENT
THE TRIAL COURT ERRED BY DENYING |
| APPELLANT'S MOTION TO SUPPRESS AND FINDING
THERE WA’S ENOUGH PROBABLEr C‘AUSE FOR THE
,' APPELLANT’S WARRANTLESS ARREST. (Preserved at
Transcript 11/15/2016 at pp. 72 75, 81- 82 95 and
Suppressmn Brief 10/16/2016 )
) |
On appeal the Court of Appeals when revnewmg a
trlal court Judge s denial of a motlon to suppress

“we view the evidence m-t_h_e light most favorable

28 Id..
29 '1d,
_730 1d.

At. 61.
At 62,
At 68,



to the [Commonwealth], the prevailing party
below, and we grant all reasonable mferences
fairly deducible" from that evidence_.” 31 The Court
~of Appeals in tneir rev‘iew, “are bound by the trial |
oourt’s findings of historical fact unless plainly

, wrong or without ewdence to support them.” 320n
appeal, thIS Court “considers de novo whether
those facts implicate the Fourth Amendme_nt and,
if so, .'vrhether the officer unlawfully infringed upon
an_area protected by the Fourth Amendment.” 33
“The burden is on Appellant to show the trial

court’s decision constituted reversible error.” 34

31 Commonwealth v. Grlmstead, 12 Va _BApp. 1066, 1067, 407 S.E.2d 47, 48
(1991).

32 McGee V. Commonwealth 25 Va. App. 193, 198, 487 S.E.2d 259 261
(1997) (enbanc) {citing Ornelas v. United States, 517 U.s. 690, 699,
134 L. Ed. 24 911, 116 S.Ct. 1657 (19906)).

33 Id. And U,S. Constltutlon, Amendment IV

3¢ Harris V. Commonwealth, 27 Va. App. 554, 561, 500 S.E.2d 257, 260
(1998) (citing Stanley.V. Commonwealth 16 Va. App 873, 874, 433
S.E. 2d 512, 513 (1893)).




' B. ARGUMENT

‘The trial court was plainly wronQ anci w.ith.but
sufficient evidence when they found Law
'énfor_cement haq sufficient probable caus’e to arrest
Appellant with_outa warrant, beéause the arrest was
based on the unreliable stateménts of a confidential
»informan.t without corroborating evidence. “The
Fourth Amendment prdte_cts individuals againsf

| unreasonable searchés» and s_eizures.'”'35 “Whether a
warr_a'n'ties_s arrest is constitUtionaIIy valid |
depends.._.upoh whether, at the moment the arrest

- was made, the officers had probable ca‘u'se to make
it...” 36 “When the gbvernmeht relies on thé

| infoi'ma_tibn‘ of a confidenti'ai _informant to _.effectua'te |
and arrest or search, a totality of the Circumstanc':es
.analysis will Abe‘applied."’ 37 “Geherally, t_h'-e two'

elements of particular significance in cases involvin'g |

35 U.S5. Const. amend. IV., Va. Const., Art. I, Sec. 10.

36 Beck V. Ohio, 379 U.S. 89, 91, 13 L. Ed. 2d 142, 85 S. Ct. 223
(1964) . ' . B

%7 Illinois v. Gates, 462 U.S. 213, 233..




informant ‘informati»on are: (1) the reliability of the
informant and (2) the inherent reliability of the
mformant S mformatlon as determmed by the nature
and detail of the 'ci_rcumstahces d_escribed and any
""independent .'cor.roboration of fhose cikc’umstances." 38
“Also, if the informer is a dlsmterested cntlzen who is
elther a V|ctlm of or eyewntness to, a cr:me pollce
‘properly may give more weight to the mformer s
information than they would to information from a
crlmmal mformer whose motlves are less likely to be
pure "39 Ap mformant under arrest cannot be seen
-as,rehable: as a “;itizen”' because he could expect .a
“gain Q.r -.cohcn:_ession", from IaW enfof_c:emenfc for hisA
exchen«ge of infOrmetion and therefore some indicia
of ihformantfs reliability is requ’ired fpr law

‘enforcement to base probable cause for arrest on his

Cj;g33 McGuire v. Commonwealth, 31 Va. App. 584, 595, 525 S.E.Zd 43, 49
" (2000) -
(%39 Russel V. Commonwealth 33 Va. App. 604, 613-14, 535 S.E.2d 699, 704

(2000

M‘__ e . -:-=--r-~}~»~,.\-___ H N ',-*10- -“\_-w_‘



'.statements alone. 40
'. - -InAppellant_’s case, law enforcementi relied on the
infof'mation of an individual (CI?) who- was placed
.under arrest for selling narcotics the same day he
became an mformant agamst Appellant 41 The
Commonwealth did not provide mformatlon that the
informant was rellable because he was already
worklng with police or had and was found to be
-rellable in the past. In_ fact, CI?, who had then been
ta'ken to the police station made statements in
addition that »“would affect his eXp_o_sUre to the laws.” |
“2 CI? then agreed to give up his supplier. 43 By all
‘accoun‘ts, CI> was in a desperate sltuatlonland

" needed to come up with a name for the ‘poli'ce to

save himself. Like Russell and POl_ston, the position

CI2 was in; created conditions to‘consider-any «

(fﬁo Polston v. Commonwealth, 24 Va. App. 738, 745, 485 S.E.2d 632, essv;)
(1997) . : - s :

4 Tr, 11/15/16 at p. 9.

2 Tr., 11/15/16 at p.11.

3 Tr, 11/15/16 at p.11.

11



~ information he provided less reliable unless

- corroborated. Inv. Mondie testified CI? provided a

first name,' description 6f what Appellant looked like,
color car he believed Appellant drove, apartment
location, to:porlice.:‘*,4 Inv. Mondie testified CI? told

police Appellant delivered 'narcotics to his door and

that he (CI?) purchased narcotics at -Appeila'nt’s

residence'and that CI2 had been “inside :the

apartment to purchase ” 45, Then Inv. Mondle

- testified, when asked On Cross examlnatron if CI2was - |

ever “lln-srde:the apartment”, Inv. Mbndie'testified “I

»testiﬁed t-havt,he had been to the:apartment and
.'purchased narcotlcs before " %Inv. Ruiz testtﬁed CI2
 never said he was msnde Appellant s apartment 47

| Inv. Mondie testified that police observed no |

' narcotics .tran'sactiqns and prior to CI?s arrest had

no information that Appellant or his apartment were -

44 714d.
45 Tr,
46 Tr,
47 Tr,

11/15/16 p.15.
'11/15/16 at p. 50.
11/15/16 at p. .68.

- 12



involved in narcotics poseesslon or sales. “8 Inv.
Mondie has CI2 make a phone call to allegedly
Appellant and set up a narcotics buy~ of $100 “soft”

| and $100 “hard” to be completed at CI%s reSIdence
as they sat outS|de of Appellant’s apartment 49

Appellant, when arrested sumply came out of the

- co-mmon door of the apartment and was taken down

_ "and placed under arrest wuth the above mformatlon

~from CI2, 50 Appellant was not at the locatlon CI2
»requested the narcotlcs be dellvered, he was not

| s.ee'n coming odt of avspeclﬁc. apartment doOr | was

| not seen makmg any narcotlc transactlons and did
not get in the alleged known car. CIZ’s mformatlon

' went uncorroborated by pollce The only | |
corroboratmg _evnden_ce-_collected by law enforc-ement
was the phone number cr2 allegedly of the'App‘ell'ant,}_

was matt:hed through a»la‘rge,data'base that could or

% Tr. 11/15/16 at pp. 34, 39-40, 42, 50
¢ Tr. 11/15/16 at pp. 16, 18, 19, 20
, 5°‘Tr 11/15/16 at p. 20

13



not mean it definitely belongs to any one individual.
°! The information given by CI2 is noth,ing more than

a desperate individual, trying to avoid arrest and

-conviction, giving information about an individual

that only he ‘says sells drugs and without 'a'ny further

corroboratlon Under a totallty of the Clrcumstances

when balancnng the reliable and unrehable and

uncorroborated mformatlon and standmg in the

shoes of an “obJectlvely reasonable pohce ofﬂcer” |

'the inherent deﬁaenc:es in the mformant s
. information wrthout further corroboration by police |

| fail to meet the requisite probable cause fora

warrantless arrest and the subsequent recovery of
narcotics from Appellant’s person incident to arrest

should have been suj:)p,ressed. In.ad‘dition‘, the

'search warrant subsequently obtained was based

solely on Appellant being charged with distribution of

cocaine, and if the arreSt fails for lack of probable"

51 _Tr;

11/15/16 at p. 34-36.

14



cause, ‘then the probable cause for the search
warrant falls as weII Absent a valid search warrant
or eXIgent crrcumstances the threshold of the

- =..I'ESIdenCe cannot be crossed. Because the entry was B
: Illegal “the evrdence seized "was. 'the fruit of the
ponsonous tree and should have been

suppressed."” 52

1L THE TRIAL COURT ERRED IN DENYING APPELLANT’S.
MOTION TO SUPPRESS BY FINDING THERE WAS
'EXIGENT CIRCUMSTANCES TO ENTER THE
| APARTMENT AND PERFORM A PROTECTIVE SWEEP |
(Preserved at Tr. 11/15/16 at pp. 72, 76- 77 79- 82,

95 and Suppressnon Brief 10/16/2016)

A. THE STANDARD OF REVIEW
On appeal the Court of Appeals, when revrewnng a trial

court Judge s denial of a motion to suppress “we view

4 %2 Gladden v. Commonwe‘alth, 11 Va. App. at 600, 400 S.E.2d at 794.
- 15



the evidence in the Iight most favd_rablevt_o_ th%
[Com’moﬁwéalth], the prevailing'pértyvbe'low, and we
grant all_' reasonable i.nferehcés féir_ly deduc‘ible from
that e_videncé.” >3 The Coutt of-. Appeals in their review,
“are'bound by the‘tria'l court’s findings of historical fact
unless pi_ainly wrong or withou‘t evidence to support |
. th-éifn."f >40n appea‘!,.this Court “cqnsideré de novo
whefher those facts implicate the Fourth Amendment
and, ‘if.so, whether the officer unIanQlly infringed upon
an area protected by the .Fourvth Amendment.” > “The
burden is on Appellant to show the trial court’s decision

constituted reversible error.” 56

%3 Commonwealth v. Grimstead, 12 Va. App. 1066, 1067, 407 S.E.2d 47, 48

(1991). ) . -
© . % McGee V. Commonwealth, 25 Va. App. 193, 198, 487 S.E.2d4 259, 261

(1997) (enbanc) (citing Ornelas v. United States, 517 U.S. 690, 699,
© 134 L. Ed. 2d 911, 116 S.Ct. 1657 (1996)).
"~ 55 Id. And U.S. Constitution, Amendment IV

3 Harris V. Commonwealth, 27.Va. App. 554, 561, 500 S.E.2d 257, 260

(1998) (citing Stanley V. Commonwealth, 16 Va. ‘App. 873, 874, 433
S.E.2d 512, 513 (1993)). S '

16



B. ARGUMENT ~

The trial Court was plainly wrong and without evidence
- when 'th/ey‘found that law enforcerﬁent was justified in
‘enter-ing the épértmé’ht”ﬁb'*ﬁe'i‘fb'rm a protectivesweep desp‘i‘te
there was no evidence presented by the. Commonwealth of
any danger 'to officers, destruction df evidence, orvthreat of
other p_erpetrators on the premises. |

If Appellant’s arrest, and subsequent search wa_rrant
based on vthe a‘rrest,' are without probable cause and invalid;
~fhe Commonwealth cannot rely on exige_ht circumstances to
secure the contents of th‘e- apartment; “Warrantless entries |
into a residence are presumptively unreasonable.” 57 An
'~ exception to the warran_tv requiremeht is when exigent
_circumstances .exis't. Exigehtf circu(ms_tahces exist “where
police officers (1) have probable‘ cause ‘to believe thet

evidence of illegal activity is present ahd'(Z) ‘reasonable

~ believe that evidence may be destroyed or removed before

- %7 Payton v. New York, 445 U.S.. 573, 586, 63 L.Ed. 2d 639, 100 S. Ct.
1371 (1980). : v ‘ :

17



they could obtain a warrant.” > “Other relevant circumstances-
which might Justify a warrantless entry inciude but are not
hmlted to (1) the degree of urgency invoived and the time
v».required-to get a warrant;. (2) the officer’s reasonable belief
that contraband is about to be removed .or destroyed; (3) the
possibility of dangers to others, including police officers left to
guard the site; (4)_information that the pdssessors of the
c'ontraband are aware t.hat the police may be on their trail;
(5) whether the offense is seribus, or i.'nvolve's vioience; (6)
w‘het‘her'ovfficers* rea_sonably» believe the suspects are armed;
(7) whether three is,/at the time of entry, a clear showing of
probable cause; (8) whether the officers haye strong reason
“to believe the suspects are actually present m the premises

(9) the iikelihood of escape if the suspects are not swnftiy
apprehended and (10) the suspects recent entry onto the A'
| prem-ises after hot pursuit.”' >3

Law enforcement did not meet the standard of exigency

38 United States v. Turner, 650 F 2d 526, 528 (4th cir. .1981). _
5% Verez v. Commonwealth, 230 Va. 405, 411, 337 S.E.2d 749, 753 (1985),

18



when they entered the apartment. After officers arrested
Appellant and his girlfriend, each was secured in hand-cuffs
outside of the apartment.®® Prior to Appellant’s arrest, police
had no information that other individuals were in the
apartment.®! In fact, officers had information from CI? that
Appellant and his girifriend were the only ones living in the
apartment.5? Inv. Mondie and Inv. Ruiz testified that they did
not hear any noise coming from the apartment, saw no other
individuals coming or going from the apartment, retrieved no
weapon from Appellant or his girifriend, had no information
weapons were involved, did not smell drugs emanating from
the apartment, Appellant and girlfriend did not resist or try to
escape, and did not testify that Appellant was in custody for
a crime of violence or that officers were in any dahger.63 In
addition, Inv. Ruiz entered the apartment without knocking,

evidencing his entry to be one under the exigent circumstance

6 Tr. 11/15/16 at p. 50.

61 Id. At p. 59.

62 Id. At p.14.

63 Id. At pp. 47-48, 50, 58-60, 66.
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exception.®* Without evidence justifying an entry under
exigenc‘y, and presuming the search warrant fails if Appellant
is iH‘egal'Iy arrested, any evidence collected under an entry due
to exigent circumstances fails and should ’_have been

suppressed under Appellant’s motion.

6 Id. At p. 58.
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CONCLUSION

The petition for a Wfit of certiorari should be granted.
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