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Comes now and respectFully baFore rha Coury Kanyatto
QUi Mirthell Seeking rL\J\Q,F by Patition ofF Wit of

Cartworart after danipl oF CLrriFicate ofF appealabil vy
bxﬁ Yhe Ninth Cireowr Coury of Appeals, OW DL;«LM\?U 13 ’
1019. The peritoner on Apail 1018 Souaht +o Challenge
his Convittion in Unired S*M&S Distaict COUP\';SO&J-\'hzrnJ
Diviston, District One undar 1% U.S.C 11S4 Fed. R.

App. P. (1) (a Wew of Wobeas Corpds.The patrttioner




Wog demied r2litf on Seprember 18,1014, On )anuarb\ 10,

1019 thhe pL’f\‘\’\(}Y\lLr eiwted a Norige ofF Aprw\ From Y\t

decision W e Ningh Cireutd Coury of Appu\& AW v\
\M,Hﬂovxu‘s Clatms nave bhewn IxwoausiLd o +\is level,

The Petiruoners Claimg involve wadlniple Violasions oF
WS gt ¥o Due Process ond e Complusory Process,

und e +he uth Am&vxc\me,vw; asS WUl ad Y\ pu’\ﬂomu\s

r\ﬁ\/\’r +o a F_mr rval Undie Hha Adthw p(m&,némmt’ﬂ/u,

?u\nowz,rﬁ‘s . Amandwiany Clawmd algo hag M ANV, beto-

S the pativioner A Ned s Stnkantt WJithour due

Procss of law and vrruaned (84ifution boyond Vus
abilify 0 poay.TWE prasumpiion ofF Corraciness ustd by
v j 1 7 7

borhh Covrts 1S Clearly Rerontods, Borh CourdS havt iqnored
7 =

Clearly stablighed law and +he Constitutional provisions
i J - T
' afFFovrdad 40 o deFendant tn o Ctiminal trial. Constitutional
Lowd $40.3 - +he due process Clavse oF +whe Fadiral (onsyig-

Ution prowibits +he crimwmal Convitkion ofF ony picson 2X-

Clpy Upon proof oF guilt \oﬂv\;\omd o reasonabiy doupt: Con.

Strdtonal Law 93\.S _RMO.3 - A person Can Not WNCUT +he

lost oF \\\oii,rw\ For aa Crwminal 0FFLngL . \WJithout wnotice
and a MLO\m\anU\ Oppur-\*Ul’\H—L\ {0 dﬁ/\:fcvxd and sdCih Obpf
orwmm IF novr +we r\q\/\+ h fwal (SUE. pregumes as
watl +V\a+ 0 +otal wany of guidenct +o Support o tharge
will ConelWde $he CasL n Favor of +hy O\CCstLd The rule
fhoat o parsovi (‘,OV\S\SH‘.\AH\) Wit dug prouss,‘wwuj be
Convitkdd of a Crime W CLpy Vpon proof of guilt bu}oné
0_reasonable doubt requirts alss yhat the FacrEindar
witl rowr\ona\l\j\ apply Fhoat Standoard 40 ¥hy Facts 1
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NV dnee 0 reagonable douby being 0F & minimum one
bastd Upon raagon.) Tt muse appé,ar' that- reasonable
JUrtsts Codld Find +We assessmaent 0F thae ptritioners Cla-
ts debarable or Wrowg.(Slack v Mepaniel S14 U-S. 413,
44U (2000 The district Court has overlooked +he patition-
s constirvt tonal tlaimsg ,',Ouf\d Yhe \,Jrong standard oF re.
ViwW s b on app\m&. On 0Cr 1S,10\8 4he PRIV IONC -
Ld Obyections 4o ¥he Repory and .- Recommandation. Ty d4-
SETIct Codrt reofFFivved s datision and wno C0-A. \Jas
1SsULd ANLn \'\/\OUgh one Should hoave bean. A \Arw' o

Carfiwrai by +he pirwioner 1$ now wnicessary . wn ovder
] Jl

Fov YW patitwner Y0 Obtawn CAICAD

- G.u&shons Presented —

I Whether no reasonable juror would haye convicted

the tdppallant OS Constitutional &vror regulted W the
CoMVILENn OF ont Who 15 aCtvally nnotent.

Teial Court answiers s o \

Appellant angwers s Yes

1-Did +he patiriondr rReNVL ConStitutional 2FFective
assisyance +hat WJas v2quested by him tn +he
Frial Court, -

Tewal Court o«\nsdugi VRS

Appellant ansdarsg t ™o -
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3. Did twa appﬁ,\\o«n’fs Constirdrional vrighis o due pro-

eSS and 4he COmplusory procesd gat v10lared 1 the

Pra-Trial procu,dm%s.

Trial Codrt angwdarss do

Appaflont AnSWRES L URS

4. Did the putirioner retiadt o Far Yrial fhot \,Jag Fund.

am{,vv\—a\\q correct , Withouy pr{\oélce.

Tr\a\(ﬁ0r+'an5vuxg_ YLs

Ap?bﬁquan&w{rsvao

§-Con +W appellanty WJuh +he tndmil in guesStion

raist o reasonoble dodbt Jirh Jurors oF raatonable

pdrd@hcb.

Trwat Court ansJears™ No

App&/\\ anty angJers? Y s

.S +he record SuFF\u,M For e dsirict Colrt 4o

| make a dispositton  Withoutr hotding an Quidintiary
) v J 7

n Ul\"'lv\g.

Tiral Court OnsJorss yes

APPMS ant aonsudersy o
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The opiaton 0F thae Wighesy Stare- Court 40 raviedd
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JURIS DIETLOW

Cor CasSeS Fyom the Foadeval Colrt:

Tihe date on WJhith -Wwdm-mé Crates Court of

Appeals dacided ry case December 13,7019

TV\L-Jungc\&C;Hon oF tWhig Court 8 WNO\CJLA Jnd

1% 8. C 1S4 (1)

For Cages From +e STo+e Codr+?

The date on JSivh #he Wighesy state Codrt decad-

J
ed My Cage Wag Moarch 18,1018 . A Copy of that
decision appears W Appendix-C

The jdrigdiction oF +his Court 18 wivoked Uwder

74 U-8-C. {2187(a)
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STATeEHEVYT oF CASE

(n +he patirionears writ oF hoabeag corpug procesd -

W‘SS, ""ALJ?&-’\’H’\'OV\QX‘ hod Four dAeFinitive Clavmns, The

First Clavm vy plivtioner Clatms g Wrh Amand.

MIny Cight Yo due process and the Complusory pro-

88 wWire violated. A Koy Jivness For e doefinse

had beon im\‘or‘opbr\b} Su\opoumul } due +o \ackK oF due
dshgmce/ O binhalfF oFf the Privatl tnvestiqator de-

Stqmc\’r‘kd +0 Surve that SVbpoganaed. Thar Wik ness Wag

anticipared o give +Q$Hv~40n\,\ +hat WJag Q,)(CU\poﬁom

b natdre  butnaver Showad dp o Praliviinory. An

O\AdH’\OV\a\ SUbpoenaed Wag algo reoJeeted by *he

defense For parsonal ¥2lephone retords +inar Were

also extipatory.None of Fhese Subpornas WJare
quashLd Jyntil the \ardar parko( we procuqus.

That Fust Clam Wag alse swwuated around o denial

OF o Contivwance reqJested by +he d2Fente pripr

10 P'\"‘&‘\M\V\o‘rg }\V\ ovrder Yo 8ecure +wna m'undomu,

of thi Q\(Cvipo\ﬂmrg Wi ness: The Seeond Clawm made

by riw petitionac wWas s Riaht Yo o Four Teval &

to be +reoated Q,q\)a\m Under fhe (Wh Amandmgnd,

Many of the ecrors wn the Pra-Trial proceed \gs

C&rr\td over Yo +he rrigl (HSUF and had pm\ud\cw

Q)(okuaw, e defendant fm dl\%vxdo\m' has o r\qvw

Yo prepare fhat n Formation For s deFinse, and

e jdry has A right ¥o heor fhak information oy
Jury 9

i




Ahe Fime oF sl op v+ 1S prepared by e d2F2ase,

For ¥\Wwe defunsey ofF +he accussed, Twe Thard Cloawm

Mode by +he patirionee 18 +he deFendants right

10 LEFPRLLEINL OASSISFancey oF Codnse| Undir fhe wh

Aviandmant, Evan though rhr dafendant wn + W carly

pr()(,u/dmgs r{qu!&S‘erd 0 reprrfent \/\/L?SQ,\F\’ Counset

Wos requastrd arthe time oF prralanvaent, Couns-

U Fouled $o mVSHigatrd any of vt X Culpoarory -
tdenct, rhar could have vased a reasonabie douby

With e jurg, Evideney the dofandant wnFormad fham

aboutr, vt counset Faled %o produce For +wair cliant

best inreresy. Counset wod no Strateqy and Yo Co-

mwon- dLfFeanse Was Wiong , +Wis e d0F tnd ant L

hized creat?d a ConfFliet oF mﬂxt&% Twat ConfFluct

Qﬁmxp%l@ he dn,(mé(m«\f Yo rtq_wl,&a/ o Marsden He-

g The Fodrih Claim FWe patitioner made Wag

NS Riawt Y6 be Fray from Cruel and Unusal pynish-

mant Uindar +hae GFh Awvitndmaint, The Pty wonery C,\o\u.

Mg s SNt WJag X LRSS and WJithour due pr

0cess of tawl. This alse tncluded Fines beyond +he pet-

iHiloner'g ability f0 pay. Al 0F thise Claims Wave ey

w dxheusied all thwe way to s tavel,
Tue ATt covry Was vsed ywe Wyonn Srandavrd of

raview and ralied on rhe sam 2 FackFinder ag fhg,

Srare- Covvt, s decision 1S Cleariy erovxLO\)S.(C'\/\c\p«

man V. CaliForvig 1 L.€3 13, 105 390 V.S 18 91

L. €8 24 (1au); , Harringyon v. Qa\\Forn\O\ 13 L.ed. 16 184,

U-3. 150l before om LYory Yhat ¥ FL&JL\’O\\\U\ Consy iUt ional

Y%
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Can by held harmiess the Ceurr mdsr detlare 1+ Wag
hoarmless beyond a reagonable doum.hm diS+rtet Court
Uored Wl theite prasdmpron 0F CorraeAness +o +ht
84 o4 - Courd ?"awﬁmd\ngs +hat shodid havt boun Fod
Und Unreasonable. The distrier Court g+oated v 1+s
dt&po% o Yhoar 8ome of ¥l meriys WJeare notr wWar-
Yawntid by the ABDPA WowiNLr nen & of it tlaarld
28 1abMShLd | o or\ed \mdu r's precedence, The |
pAtitloner Objesss 40 ¥WS on oW Fronts (Rhus v
Wbt S4Y V.8, 204 21411 (1005 Evan \F Hhat e
o detfinttwn Whith vWhe justicls ’O\&W\H’ A0 consdurd

ing, W+ Falls vw’r\c,bab\\} ahord 0 a UsRFUl gquidepost
 For Federal Wabeod ravtaw 0F Statre- Coury decision
V"‘O\KW‘C\\TM pU0ner nerds 48 VO YANWW oF v
QST CourdS deatsion Hetausy o 1% L\Qar\u\ LY oNL -
oUs. W tthour an L\n&smﬂo\m hearing thare & no Way
$he dISHrick Coury Could fhowi du\du} OVt Wl A &¢ (&g
The parivoner 18 tnrnivlead Yo o FUW and Taw hear-
g, e oy vov oLied oney ar Yhis pont in Humd.
T\/w Y&CO\’A netds 10 be Buppleamentad Undar Frd R

App. P 10(HY(3), So +Ie Coury Can vV e XU\,
O\‘rorq antdence wn q\)esﬂon A\oM Wik o S yatramiaat <;F
fiae w\dww Yo ou)om%crh\]\\,\ a38LsS ths Valde +o +he
[dufu/\gq/ The perittionee Was rquLSﬂ;d Wi procedire
Wi e Nnth Greeoir Covrt oF Apprals, The Silent den-
tal b‘j e Nk Circuty Yo bean dove Wikwv o regord
rhar & wsverioient, and vhay have vor wnd epandentiy
avxa\gud oy 0F Yy pu\*'\ovwv‘% Sp eebie Clawng  wavol-
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19

20

21

22

\/\V\q viclatrtong of S Consiirutional qurs No rLFere.

nee Was moade Lither 4o +ha pL’(H’\OV\LY\S 0bjections

Filed i disrriet courd. Tha prAtfionecy Clawns veo-

ARATA \Jnad\;udtcoﬂ&d‘\/\l tS viowk Seaking rV L F Wik
«klz\LSuPrLML Court.

The paririoners Sopaerier Court CasL (nvolved a 2nd

Robbery PCZIL +hor OCturved ot a Aransit cAntac- At

+h Fim g oF the m\zdgu\ Crime the peritioner Wag

It tmatly invelved With o Joman Who Wad a restral-

ning ovder 0w har &-voyfriend. The paiirioner o d
J - N

NO_prevNious K/ﬂow\LAS\Q/ 0fF the x-buyfriand prior to

+Wis e tatwnghip. The UxX-boyfriend on Mmulripiy Oce-

asSStons Violared yhe reStratning 0rder . 1 partie-
vy 4 N

vlar ar +he transie (enter vhe Somt plact a3 e

aWlrdqed Crime. The o ‘oo\u‘F\’\anc\ also Sent v Lataning

- mMm438aqes 10 £he paritlonerS pecsonal Ulphone,
theeatening +o harm im and Fhe aurlfriend, Afvar ro-

Q\!L\I'\qu Wl thoearS | +the patiionu ond vl qirl Friend

WL umFrovxud by Yhi 2 boyfriend ot v froansut

Cuntar Whire e assaulre d botW of ¥hem on differ-

LNy occa%e&ons AFrac YWese assaulys +iw pAALEIONLYC

Urged +he quetfriand +o Contact the avthorities vwhi

th the gqirtfriend 41d afrtc rhe pAAIO LT p\wdm

With V\Lr The qn(\(r\md l2f+ o \lO\ULMC\\\ tn oo Call

Mmoadt From rhe pumomrs phiony o Hme, ¢ -boyfrie-

nds parole ofFfFicer. '\lowxmq \/J(XS WL heard back Erom

the parotle oFF\cu LV an H/wwh T‘/\!Lq had an ob\\qov

Fionn +o Chaek \vwo Fhug- \/J\J(\/\ KMM\V\XAM' dcw\qru’ ‘o

Y




10

11

12

i3

14

16

17

18

19

20
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23

24

25

26

‘28

defecancy due \)V\d&r AEDPA does not apply. The

the Pu(wwnu'\s S afaty and the g\r\Fr\mé,er/
paAikioner tooK o hear-by pedesirians phont o
Contact ¥he avthorities o+ +he Yransk. Thot pecson
Was vninyyried ond loater idenhified +he p A\ E10N 4
i +he allidgw robbu\jgﬂw gurlfoiend 18 a Koy Wit
NS v Fhts case hecouse ghe Was it ¥he area.She
woas also presevt WJhin 4he PAX IO LY Wag Orrested
The patitioner CWese 40 ramoan Sitent oF WS acr4st The
gw\Fr\u\d gaye Onl\j\ a ltmurad Statemint-

There are many nConsi®tenti1es tn +he Statve-Cour4s
OptION seveval 03pe ks OF e patitioners Claims
have been miSinterpectored. The Curstone 1 Wil bre
ing Up S the Syate- Qo\h’fs rLELaranct 4o + g el bog
wnd  wnot \oan an X Cu\pod—om WHNLSS . Bothh +he diSvri-
e Courr and £he Start- court decid ed ks Wiknout
O\V\oﬂql\nq he Violatlons of YWl pat ttwonery Constitut-
onal Fights 0 dUe prowss and +ie LopIVNITY prot
238 UV\dJur he Uth Amiindmant. (H\qquV Rewico 301
- Supp. 13- Q04| Maples V-S+eqall auo £ 34 ysa (W (i
12003)- Whare gmm«wuw d(d ot 03S2SS F e e ks
0F a Llaim DVOp-U'\\,\ rastd w o habeas pArition 4he

AEDPA by IFS OwWn Feyms (S applicabliey gnty o habe-
08 U)“rp'\)s Clatmg fhwat Were ac&wélmh&d OV\J\V\ Stote-

C@U(‘r\th defauses Kw Wirn 23S had baen SUbpoenasd
+0 Come 40 Courd d\wmq Pr&\\mmam ‘ bhot Fm\Ld Yo Show
up_due to latk of due &L\aqu\w 0n el F of +ihe prVady
NV 28t igator +o quash - The PAXITIONLY  Jag WCare erpt
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ond hod v uJoM 10 3¢rv 2t Wmst e Thot WJivness was

W Codrd on borhh g 0riginaliy Sthaduled PrL\‘M\vxarq

\nwr—mq Sat For Sept 11,1010 omd +the resthe duled dum

SO ForSwif 10, 1olle. Thare 8 o JUSHFIL reason For 4he

private m\NLshqakor Not+o have SAUved +he 8Vbpotna.

ESDJLQ(&\‘&\J\ wWhin Hhe Withesy 8 v e WU+ room e

&Q,ﬂmd&n’r Folnd oVt prior +o +ht V\U’Hq L \MVA\)\Q,& Pre

\\\mw\am Hraok +he Jikness ad wnok \o%m SuUb poanoed

Corruﬂq \Q\r\u\ +he deFendant re+rurned $o Codrd: g

Sept-1h 1ol H/UL d e Fandont \r&q\)aswd 0 Contlnuancy,

0 & Glngral Ruwdq Thot took place v +We Readinesy

Du;+ Prior 4o Pr«u‘mqu sthedited For thot Aaq That

Reoditness (v Formation 1 v\o‘r tncldded ma vhe o«ppw\s

framsteipt record. That tn Edrmoadtion May b Contatned

M B Ming e Orc\ﬁr dum\mq £NS protet &nq,'\’\/\@ Y eque

&4 For a Ce)vwm\)omu, W o dmwd cw\d +iw M/Pm% W Lk

S+\’cuc\‘/\+ +o Pr%\\mmam W L out o KJz,q W IHN2ss  What

\/\cxppﬂ,vuz/d o0t \/v\ow%’\me, WS 2 laun Uvor ‘oq Wi Cour.

The patikioned Cight 4o dde process and “\’\AQ/ LOmMpidsory

Drocess Undar the (ot Arnendmant vere Yiolatrad at e

af fime. AS Farras o Conbmdance 8 Covncerntd A+ he

Stat 2 - Codrds dl%poSH\O‘/\\ Yhotr Contnuancy & Vio+ +\ne

Same Contindance +Har paiirioner Road madt CLFirence

o tn g jntdat appeal, tn A‘v\w\r\ Hnae pAtitionac Sub-

Mirted a Supplemantal BriefF on wis oWn phahat . The

Covttiviyaincy +Wwe State- Codr s \ASO/S (LETing to Jog

made by thae peopte oy the defundant on Sapy- 11,
4 .

Lol Thar conrimuancy 1S 00 record .

{L




M veaardS f6 e plittionirg tnaf Fective 5SS ance
J T

0F Coungel Qlatm 1+ Was incorceetiy analyzed by fhe
Sta+e. Codrt - The pLiitionkr hos o \Q{Lh AW\;,V\L\MJLV:{— riq.
W to LFFLCrVE OSSIStance 0F Counstl. During lanir ”
Gppouatment £0 thw defendant they Faded yo adrqua-
iy preform at o reaSonable tevel. Codnsils Lack of por-

Formance ded prg\udlc& e ofFendont 1n a subStrant -
tal mq bhecause #W2 defandant Junt 4o Yrial oFrar-
wWords. T\ruz, rLasonable asSistance as ouklineg d bq S+rp
cKland  +he district Courd aqruéu& fhat only om/ ofF
Fle $wo prongs wWere o\dwd\cc\ud on- Counstl &4 not
Joro\udx Feosonabley aSStStance bq Fm\w\q Yo Qgﬂqa%
Q)(CUloquorq wtdmuz, +hat Coutd \/\a\m JU(OV\QrcM—Qd +ho
(\QFJmc\cww Tie dSdrice- Courd (s Clearly L rOnLouUS
breavse theg've Used the same ot Cindic as the
Stati- Court, iV‘Sand 0F dowxﬁ a SubsStantial puvidinct
rRVtew  +he diStviet Court Conduerd o de novo ray-
LW wWhithour the vidance needed +o ratse o ria-
sonablt doubt: The district Codrd SWoutd have hetd an
wtdmham heartng fo \d‘{,\/l’ﬂ(x,\ g L el that
wWas xciuded dut to fhe Pre-Teial Lrrors and Fund ovt
wWhire +he constirdronal Violarions ocedreed.) Rvleg
GCovirning Sectwn 1154 Rule T+ g Supra Z1-1- An 2yt d 4n)
tiary if\fé;rmcj K Mandatory iF 3 Condirwons 5 Mete 1)
a_patirionar alledges Fac+s}%hm iF provid entitle Jlfum
Yo ralie€s2) +he pretwoners Factval all2gations sur-

\NVINVL SUMW\aru dt@%wn@ga\ because qu are no+ mmab-
Y inecradible or Daﬂm’r‘q frwvoloug or Ca(srz/ 3) For ro-

I




(So\g biqoné tha petitioner an d the nu—(ﬂonuh Gt ¥ orn-
w(assuwnm the attor niy rendered Const H\mellu S0t -
ISFactuiy agmgianw\ “'\/\12, Factdal 185048 wWere mﬂr DL
V1oUSty Hw subject oF a Full and Fair hmrma n State
Cour+s eor iF o Full and Four hwrmj N §+u+£ Cour+
was held e hlarw\c} did not+ resuly 1n Fact -Find-
thg +har resolved all v Factdal dtgpuﬂ.g.}

REASONS FoR CRABTIWG WpaT
An M\dLV\*’\C\(‘\{ \(\Q/CL(*W\CJ" I ONL ofF WL oSt UM po rtand

Do 28S du.)\r\v\q +hoe appelate browdure, tn order 4o

Farty qmatq,,q, ol mottas pertawning +o urdence +\na%
J
hove m iy fo Ywe puwwvw,rg habeag Qofpug ciamg The

peritioner hag net retieved a Full and Fair hearing ot

Qnyrime. The Wirong Stondard of raview has bheen vsed

leoving many quastions of mixed faw and Fack. Unre-
Solved . These mwed guestions nvoived Consrirurional
Violation oF fhe petttioners Cilahts, dndaur the Lth
ain g (Uth Amtndmxn+8 Niether Lou:’rs qumd any oF
0F +he pesririwoners Claims _0gainst e Constitd+ional
\lolations +har occurred - ( Faderal Ruies of Courd-Cri-
pmunal Lew and Procedure; EXteptions to +he role of de.
Futines apely when the leaal 15505 ok sta¥e are
SUFF'\uu\ij V\R,VJ}UV\FOTM«LCS .00 in netd of appeilate
A aboration dhor o greoarec firan VSJal appellors ru-
1o th the applicarion oF Fact 4o law TR0V, tWe Fack
\//mdmc:\ 1S pradicated on g MkSUY\&USi’t«ndln% OF ¥he
90N LrNNg ule ofF Lowod & 0C {n arTiNtng ot fhe Faot

i3




uy

n

Finding v distrior Codrt Constdarid wapropec tv1d encd

[qrored, or ¢Troneously axduded matenal evidance or

OtherWige 4irgd +he Facts th an tncompletd or UnFar

Manner F YW diStriet Codrd Xartisad s 648Qrutom
to reWear Faurs and thereafiar moade +he some Fact

d Lt ecun atlon  Fhoat the Stare - ol pran wudly wiade
. N 7

| the cleartly urconeeds role angd WS exception app\g.\

No aMidentiory Weoaring wag hald v +e diStrict Courd
LN tlagugh W 18 necessary wa g tase. An V10 Ak

\am \r\_wrmq would Whave besn ﬂ-Q/UZ/SbC&\u, +0 approormﬂc\

ac\dmgs Hua/ clatmg mxlowmq Xl uc\,w oA Lne L. Tiig

district Covct wy USing +he Same Facrfinder did not
ldanriFy Where +he violarions of d02 process and +he

Compludory proLess oecdred, For Xowwmple the diS+rics
L) j 1] L2
Covry did vo+ rJz/aSonabm Conalude wn WS dtSposH\on

+he volue Yo +he dn,FJmSe, 0F +he qxr\rr(»&nc\ as a &Ca,q

Wikness, The courys dud noy \’JZ/O\SON\\D\U\ Conclude \'\'ww

wWhin +he Witness did not+ recieve ermbpomqgw

Was a Vwlatrion of +Hhe flght to Cross. Lxaming . O
Sg,p+.7,7, 100t Depr-S +he d efrndany G ppeortd N

Covrd For + e O\’lqmq\lq seweduled Pral Minary near tng

»’

Tie d eFunges \,J\«mass Was m Coury on +hor dO\p\‘ ‘bu{/
did nov recieNy e %dbpo&ﬂ(xoThwf' was tae ¥ of dde

Q\\hgmw ovt behalf oFf Y Prwatey nvestigator wWho
3atd ey could not (0Care +he Wwitness. 0w +hat Same

day the defendant Waived WS gt fo Pralimiinay
So W could be rescheduled For the T oF Sept 10l

That Wos becadse +he peopty needad a Contmdance
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LRCOUSL 0L oF FWeir JWnesSSey was odd 6F +o Wi, ulhen

the defandant cama back to Court on Sepy 26,1014

he defanse requested a Cohtindance oF Yhlur own.

The dafange Whad Found out priort o tWiS appearance

the Wirness did wmoy FLUIRVL Hir Suhpeoena. TWe Qodrt

at tirotr e deniad fhe Covtinuvancy and SLnt he

deFand ant S*rc\cq\/ﬂf Yo PY'—Q,\WV\\V\Q\’L\‘ wiitfhout +wng K.u,(

Witness., The \,J\’(vuw% ) a8 anhcmowmé fo g +z%+\w\om4

thot wag Q,xw\bwfom i natrure . (D\QKUSOV\ \- A\abamq

T F-23. 130 (1ir\ Q\(} Usa u.s. Q1% 103 S C#i- 113, 1d

L.€d-7d 12(1981)° A Federal Court 1S ot bbound by

O 3+0tke - apprlate Ccodr+s derermination CF o guidyton

0F Lowd o a x84 quaston of tand and Fact . Jierer
Cordfant Sratemiints Qe Su\fﬁc\fcvx-k\«f} 6%47\\/\\%—/&, {0 Cown-

SHvvurl a fequest For a Contindancd 1S of e \east

a wiixed queston 0F taw and Facts. A ¥ral \\'\J&q,Q:S

4 Q(M’\onar‘\j oW &¢ o db‘(\,\j G MNOCHCN For o Covitrindo-

neg ¢ necessaniy Liwk 2d by e CONSY HUFoN Armond-

MLt @ rigivk vo ¥l Complusery proess and any denial

oF an ac\\)ssxz/c\s MYLMpt 10 presenk 1’-@%'\’\%’\0\&\,\ vt s

bahalF musy b \,\)th\/\zd agatnst +wot r\q\/ﬁ— T\mz, detee

Mination whether H\L d!oma\ W ag Suthh o] an abdle oF

distration 2 +o Violate anrt accdssed’'s U'S Consrifutio-

N Amand ment W right & 0 gqusiton of 'Kaw") AR o r4su-

v of the wirnass nor bring or PraVimunary SAN 4ral
. ) y,
Koy Compontnts tn the piririoners de Fanst, Wiri un-

deNtloped. The privars W egrigator ad multiple Oppors-

Uni+es %o seen e the Sdbpoana, but dqd ot Twe
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o
W

ey
[¥])

defandant Wos wnecarcerared ond Wad no Opporwmm £0

SAONY (+ Mumg UL, C\,Jasﬁ/\wxqron V- Taxas 3%% . U-S. 14, \g

L. €4 24 1o1q @1 S ¢k \cno(mm) I+ Jag wetd  #war the

aesed's Snmn Arandmandt \’\q\/\+ Fo ewt +he compt-

usonﬁ ProC28s Fo¢ obwmmS Wirn4sses i e Favor (S

so Fundamantal HWar it can e Constdarxd TNC OV poyrat

L4 n fue due process clause of $We Foursotnewn Amiand.

ANy and +he defandant WJas dewviad sueh o puqiar

(i ¥he inStand casey e Fight +o OFF ar k-Q,S’r‘\Momj oF
Suth Wirnesses and Compel +hetr aJrum:‘mV\u, W Neess

arq (S 1 plan +evms the Cight £0 prestata éfLFmsu

i e X’\ci\/\+ Yo presant e AILFU\MMS VRS ton ofF Faus\

Botia Jr\/uz, A&Fxndam— and +hg q\r\(nu\c\, ware %qumr

on +\ c\ouj oF tha a\udqm Crime. The g (Eviand (S
0 Matirial Wirniss becawse Swa contoine d Kiowl LAQL

dlood+ e rasﬂammq order and +he ndividualg \Ho\uw

M\Sfovu\ Twhe q.r\Frlu\d alSo Knaed abous Y thveatind

g +&xt mMessages Sent 4o the defindants purone. The

ql\’\FY\M\A w a8 a\So preasunt wWhen fhe deFamdant vag

assw\hu\ by tho individual a4 ¥Wwe fransiy- The dafe.

nldammt-oand the qx\’\F\’\fLV\é WL alSo fogatrher Whan i+
J 7

Was repocted to thar (ndividvals parole oFFicer. A

Votewmaul wJag 1eft €or the parole 0FFtetr Norhing Jag
Weord back Thar L For motion Contra dicts e D-A-S

Cross-axaminarion 0F W e dQFu\dam— hatr ng LFFord

nod been madl 4o alirs e autWor 1S, E\itr\jﬂrxmq
' J
t+hhe pRt \rlongy Fostified o S Contained tn +Hhae Prielimn

lnoary fepory. The dafendants duress was real and actd
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TWVe INCONRSISTLACILS tin + W po\\% rLpord , the \id 2o SUr-

Jm\om% LSt imMon s mad e by police durmq e Pralime

(mam (W\d +he att Call provL e DJUrPr\om,r had not

“kH'aQKLd +he vitkim as W\thc\th baliaved. Tie Criminal

Theeats and the D(gsuo\qu 2 w\mags QVlqu% wWre

‘/\LO((SOM and |oter Jroopﬂ/d \\/uue, Wag No Motive or

MAINS rin TQ/QUUJLW\&VH’ For thw defandant 1+t Sit-

vatlon. OV\\»\ That deFan dont r 2asonably belitwwe hig ((Fe

WOl tn d&nqju L0 Jatl as +V\Jz,q\r\Frumd The Exclusion

ofF Wiy !L\Mdmce, ded o\uudtce, +he puwwvxufbx,ucwsb

tt Cant atse q vreasonabie dovb+. (O\\\mr 233 U S 1871

213 (1046} 1y adl Chivhinnl prosecdttons the occused

shall u\\w +iw F\q\/ﬂ‘ Yo Woave +he COMD\USOM process

For ®\o+ou\/\mq \,JH n255¢8 s Favor,; The \)muc\ Stoated

Sdprame C,odf+ hald ot +ha (lq\/h\’ Yo oF Fac TLST I ony

was a boste ihgredient 0F dU2 process lawt +he gy

‘o oF F&c ‘i”t%i’\lMOV\g,\ o€ \,Jvrwc,s&as and 1o COMDQ,\ + e

O\H’JLV\&O\V\CL 13 Y\%QLSSCWM tS v ploain FArms FWhe (igint

10 prageant o defanse . +\/\L r'\@ Wt +o RS NY e Ao Fan

dJants Varison oF \fC&(L%Sr\ Thwe patitiorer JJag pm,wd\c-

Ld by +he errors Commtad by +he C,ourﬁ';bAQ,QcVQ%Q, he

wWant o Yrial aftecuards. No reasonabie (Jror of predi-

nee ywoutd have Fodnd the paritoner quitt in Ligive oF
u ~7

+he todaliriy ofF CrrcdmsStances . The tnSrruct tong ¥o 4 he

Jjucy w reqords 10 Varenr, Keasonabie Dovbt  ENd ance,

On 3 WHNLSSeS o ore Eundamantally incorreck. AWt ¢ 4ho-
J

S \AStrytrions Wnvolve gsome Kind of dde process and

Hersfore (+ made e Foval Infogr. Tuese S¥ UL ro\
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Wrors regauire avromaric ravarsal oF +he de Fand ants

Contvietiont because +\m,q INF ey +he antire trial DroCLss .

The jury wos also dexéamwm\\q bias againSt +he defFend-

ot becavse he Wad tn SUE- \’&DM,S&V\J( atwan. DUrwxq Noie

Dire M oy OF 4 We JJrors sreted +Hhtic Condtntion mm

WS Casen gustd on +he deFandanig postridn . T hese

pre- Contievsd norions and fhe possibiliry oF gurly 49

hewm ow\ud\cad e deFundant S\)\oyramr\o\\q (Do\\ng V.

Stradb Y2t £ 38 305 (200SY - Conssitus onal Lo - Funda.-

M ntal K\q\/H'S Tive Unteed Stoates Sdpreme Codr+ Vag

established +he Sixth Amandmant tiqlut Yo presunta

defFrnse . The Cight +0 0€€4c Fastimony of W nesses

0nd 10 Com pat %V\Q\r ot tendancy \F mcwsam,\s M pla-

th 4+ reg e right o present 0 dQFJmSJL"rM \’«3\/\’: 1o

present g defandents Yarsion of +hae Falts 0f wWall

a8 + W prosecdiion bo +he Jury S0t oy decide Wihere

the rruth bies. Just as vhe acwdsrd Wog +hae gt o

ConFrond +the prosecutians W Hnesses For + e PUCPOSLS oF

\/\a\uvxqmq +he e +&9+\momu e Wag the (gt o presunt

M oW \,J&’rar\tsge,s to Qsﬂtb\\s\n & \&JLF&V\S%‘ fle ﬂq\,w

S vadaswme[ LIemant ofF due process fau . TWLSUPV

reme Court nas Whetd +hot o defendant donie d WS

Cglhe +o g COW\D uSOm Procese tF the Srute arbwart\u

do,vuus him +he Cight +o pur on_+he Stand o witkness

whe % p\/Mg\Ca\lq ow\d Mfe,vwa\\q Capable oF +QS&\F3LV\Q

fo ks thet Wi hag pusmmuq obsawed and Whsy

8t mony 8 reltant ond marenial fo the d2Fanse.

Hod e pumomm rights +o 4R process not bean \Lo-
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£}

iote d mMajor ity of e aNtdency in U L3+ 101 coutd Wnoave

bean submitted +o Ndancy and Used o trial, Twe (g

fhe covse ond preudiee gide of +hae pAriloners Claum,
J A

Claorty e8tabtished Towd has bein (ynor2d and +he lowar

COUTHS WL want by thar oWdn Stare Litiqarion pract-

e, (‘:mﬂq to frial wohoud £y dofanges QXCu(pmom v id

LNCL (m UYODQT‘q infFluenced +he Jucy o beliave or\tq onL

S\de of thwe Casz agemnst Hhe d2Frndant . The dLFLIASJb

wWith the ¢nforcment o€ popar proceddres Coutd deFi-

ity raged o r2asonable douby W tiw muind oF deloat

able (Urors of r4asSon. (S\O\“K\l Yotes Ssio| F- 33 1u1 1SS

(AW e 7001) | [ m proper CUrmtmant of c\,zﬂnsz L35~ Wam

\

LNAYI0Nt by applytng SHarR-tules ves Constitdrional; Conss it
futtonal Law-Criminal Process-The Ynurd Stokes Suprame

Coury has ¢mphasized or the Fowws ofF +he COnFrontational

Clause 13 cn +he tndividual Jirness and +he Focds ofF +hw

Pvzgodkclz/ W\q\)\rq {n AUU’\“’\\MH’W‘ wWhathar vhe Conf yontation

(talt has been Violeted musk o on o porriwlar Wirness

not on +he odttome oF +he Lntire trial; 0 Urivmiinal der,
mdam Syatee a vwliotion ofF +ie ConfFrontational Clavse

by Shoding fhat e wWas provubired From Lngaging tn
= M Jo

0tWMYwWiSL appropriat e Cross- amination d23tqned +o Show
4 pro’roi’qp((‘,(\\ foim ofF bLas on part o the Wiknaess, Acco

ovdingly +he def gndant hag mat s burdan wWhan v Wag

Shown thor a renssonably juror migir Wove FoCuvLd o
. J ~
Slgnificantly dEFtne Mpression oF a wittiness Cradib-

l{wq nad H\JL deFense Hean pv&mw%&d 10 puvSuethaar

DUVD\)S—Q/(S Wng o€ Cross- Q%aM\m\Hom\

4%




ln +he é\sposxhom 0fF the Srate- Codry +have WJas vio discea.

pancy about +ine d2FLnSL8 vRquest 4o Fily a 18395 wiction
fo Suppress VI dence.The deFange d1d aqree +0o hovl +hg

Mot heard aftrer Pralimonary, v Wag never +wi dafansgs

intintiwon 4o Fle a0 aag wrovwn &S +hwe Court Wad Sugq esred.
7

beecadse the Vidence e dLFunge Sought +0 SUppress wag

NSufF Fictant 4o Charge the defandant. The Conrivdance

Pt srare- Court (8 v2Fvving to wuaS requestid by +ha

Propie ner +he deFandant. That Jas on Sapt11 2010 W

Dapt.-S wn Superior Coort. That & thesameday +he def-
tndant Jatved g Cights to +he Preliminary hearing.
~ 7 ~7

Whan the defandant Come back on Sept-20, 201, +he d oF-

st also requested a Continwanct of +hatr own. That

request WJas a Varbal yrguesr, th fhe Readiness Dept.

S.The WJitness was also (n Couﬂ—--agam,ﬁm de Fenge Kas

e W ikness had not bean ‘oroPQ,r\ij gubpowqq/d,v\'\f\rb Munute
0vder From +Wox applorance on Sapt-10 10l needs +o be

reviewed, as Well a8 the sibpoanas vl defandant Sub-

Mkt ed on Sept- U Jolb +o the OFFice of ASS\qqu Counsal.

This OFFice 1S msrw\a\lu assigned to Pro Pac dQX—Jz/nc\chrS Wi

ch thedefFendont had beon tn ot 4hak +ime. The cu,vucd 0F

he SUbpounas +he private inv estiqatoc dud not S2fve
Ware providad 1n o L02pY Y0 YW defFandant AW oF 4+

of WEormation S Contontd tn records o+ +hiar oF Fuek
Thotr ncludes fhe name oF Five privatd v L&+\3o\’r0r and
p\'\om, numblyr Yo reathn W\.LM;OM& +he matied H““Qﬁ Used
to Serve fhe sob?%m,ﬂw lacK oF doe d‘\'ﬁfw\u/ by _the

private \nvestigator, violared +h defFendants r(%l/H'S,
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The private WVesiiqator ad NVeriFable od dresses, phond

nuw barg  the Name of thw person. The deFendant wWas also

\"Q/Ql%\lmg \ltSUrS_romd the Witness was 1n Courk prioc

o Vrbhmtnamjg Wi 8 o reason \,Ji/\)j e Witness dd

ot VLC\Q/\UL\H’. Thae privotl WLSTIigator NN Ly CamiL +o

qatl +o yell g defFandant e Could ot locate t+he Wit

Neas. T‘\wj NAVer Came fo +le Codrdhnouse wWhen e deEe.

ndont Was ordared 4o cappear  +0 SLL 1E iy coutd Fing

the wWitiness. v 18 ovarly preyddice Foo $he people to re

Ciav e a Contindance and +he defense vor 0 r2CiaNL

theite own . Borh covbinbance Tequrs+ invow2d +he pre.

Sency of 6 W irnss. There WJag wve loqical reasevt For vhg

d2fFanse o qo 4o Protiminary wlibhodt +hwr witness.

(Jimmmqb V- anom 710 U.S. 358 1“(9 L.ed- 72d 5 L the disyre-

Ct Codrt dovad thha prtition Jrheut ma\imq iy Lxamin

oo oF the record procua&lV\C\S it St+ate. Courfs Siv*’\plt/\

on Facts and conclusions Syated w i SUp;-Q/d\’\,Q, COU\H’OG

illinos ofFFfirmiung yha ConnviCrion' I+ WAS Arror For ¥he

disteict Court 4o dismuss +he Wabeos Corpus patition

wWithoutr a hioring wWhen (+ had et Satisfied 1sate
J

0FreC Axamination of fe Siatd- Court record. of +he

Appropriaflness ¢ofF sSJUth a &t%magsa\;(ﬁvown V- Allen 3uy

u-s. YUz UHe3-4eS Sov g1 L. 6. duwa Ual Sk 1as S/ Q4.

247" Kowx; - Kw\/\w\onc\ 351 V.S 210 1 L. €d 3wl 19 §-

Q“" ‘3\96) \\,\L pL&[{’[QV\QJ(S -\’\/\\Td Q,\O\\\r"\ wng \oOtSQ,CS o\ \WwW-

QEFeCLYiveg asStanct of counget. On OCr W, 10l fwe

defindant WasS 40 be ac rouqm,d on W Charges, dormq

fhat tvr e dLFu\dant r{qULS’rLd covnsel. TWe
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e vt Avnend ment. Fromt OCF -1, 1010 4o Now. 2V, 7ol

the patitioner was representad by Coungl) until +he

defendont requesred o Marsden Hoaring. Tv reason
4 ~J

the prritioner veguesied a Marsden Heoaring vias noy
A V J

+0 2Surl SE- (prsevitation  but bLcoause couns Ll had

created o Confuiet of (nterest. Counsel had wvo vateqy

ded et trnyLstigate 0ny of e IXCulparory v i1dance Se

it Coutd be Usad ot frial. Counsel Covmnuwslq Fired 1o

get the defundoant +o plead gqudty Ihin more rhan likly

he could have beewn Found pnvocent - ENen +lhoughh thae

defandant Wad bern i SUF- repreaSLufat oM e mome.

nt the dofandant r-ﬂvaruasmd counstt We 15 entitled

F0 LECLLHINL (Lprisentattont. That astiSyance Was 4o

at (2as¢ be vweasonable. Ayodication of the Yiaid ola-

WM 0 Srate- Court wWos onty Walf-Way adjudicattd on

C\CCOthvxq to +Whe distric+ Court, vndir +ie tdo. provig

S+u~cckland S—vomdard None oF ¥ Clatm wasl analq,

Zfbd wWith +he Q,\(CU\DOM'OTU\ QN Ldance, qnd O\pph-@/d d/\r%'\”

m +o g Clatm. (Juwgovx K Bac\\m sS4 - 30 gq1 , Lol

(U“"C‘r 1003) The Sto42-Coury oF appeals un rLaScnabtq

aoo\kt& Si’rtc\i\o\md wWhan 1+ held ofherdise (n dx’rx(m,

(ning +Hhar JoWnsong Counsel wias CoNSt itutionally ad 2o -
UaJ(Q, e Cours p\'w\cipal\u concivded +vas Couvxgﬂv\

hed dtScov-ue,d e 2l vant 2N1d%0ce as 8 Wown by

e Fact Hyiatd nost oF ¥he addirtonal Q\Hdmc& CoU/

16 be Foun o N Some Form 2 idhur tin vhe +J€/S+\v~/\0ﬂ\,§

or ' i dhe documants ad murad ot +he Mirigation hlac
) oy
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g, Babbitr V. Calderon (1S F- 39. 110 (laagy . During twe

Mars dein H-Q,OU(\V\CJ‘ e defFindoant Statrd wihar CoMp Lic-

ations e wag hWoviag  n N/qards ro gathiiring Cofamn

Q%cﬂbmfo\—j JLV\dmcL(muuqu Ll £LSY Lrony) avxd e

SYhpornas. These WJare P\’L/Tr(a\ a\sgr_e,oc,ﬂuig Has

+he defFan dant \/\O\d OL.QK/&,C\ Counsel 4o Follow Jp own -

Howtn e Coonset dod wnot do iy of FWk and vhe deFen

daant ruw:;%!r@d ¢ Marsde n H«L&rlnq T lack of por-

Formonce de\:w\w\p\ pm\uo\\ou& e dm’/m&am’ WAL e

Could Whavy bLan {//ound o cent, Twe defandant W as

Scheduied do qo to ¥rial 7 Jeaks tatrae, Prer vo fle
7

M oars den ermq couvieed Called +he A¢F~Mc\an& wiuly

e Was 1 il Gnd nstnuated s guithiness . CoUnset thun
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