IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT .

United States Court _of Appeals

. . ) Fifth Circuit
No. 19-10547 | FILED
Summary Calendar . November 6, 2019
Lyle W. Cayce

o ; - Clerk
PIPER LAKAY ELLIS SN OWTON, '

- Plaintiff - Appellant _

V e e,

UNITED STATES OF AMERICA; UNITED STATES DEPARTMENT OF
VETERANS AFFAIRS; ROBERT WILKIE, SECRETARY, U.S. '
DEPARTMENT OF VETERANS AFFAIRS,

Defendants - Appellees

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 3:18-CV-2900

Before JOLLY, J ONES, and SOUTHWICK, Circuit Judges.

PER,CURIAM:* — R I . -_ -

Thié court musi examine the basis of its jurisdiction, on its own motion,
i necessary. Hill v. City of Seven Points, 230 F.3d 167, 169 (5th Cir. 2000).
“Pursuant to 28 US.C. § 2107(a) and Federal Rule of Appellate Procedure
4(a)(1)(A), the notice of appeal in a civil case must be filed within thirty days

- " Pursuant to 5TH CIr. R, 47.5, the court has determined that this opinion should not .
be published and is not precedent except under the Limited circumstances set forth in 5TH
CIR.R. 4754 : ’



b

were therefore untimely.

- appellate jurisdiction.”). Accordingly, this appeal is:

. - No. 19-10547
of entry of judgment.” Renfro v. Bingham, No. 18-40135, 2018 WL 3868749, at
*1 (5th Cir. May 30, 2018) (per curiam). “[Tlhe timely filing of a notice of
appeal in a civil case is a jurisdictional requirement.” Bowles v. Russell, 551
U.S. 205, 214 (2007). | '

In this Federal Tort Claims Act case, the district court entered a final
judgment dismissing the complaint on November 27, 2018. The pro se plaintiff
thus had until December 27, 2018 to file a timely notice of appeal. The plaintiff
did not file a notice of appeal within the thirty-day period. Instead, in a motion

~dated April 19, 2019, the plaintiff requested an extension of the deadline for

filing an appeal.l The 'district court construed the motion as both a motion for
extension of time and notice of appeal. Under Federal Rule of Appellate
Procedure 4(a)(5), a district court may extend the deadline to file a notice of
appeal if the plaintiff shows “excusable neglect or good cause.” Fed. R. App. P.
4(a)(5)(A). As the distrit_:t court ﬂoted, this deadline may not be extended,

- however, unless the motion for extension of time was filed within thirty days

of the expiration of the time to appeal. Fed. R. App. P. 4(a)(5)(A)(i). Because
the period for filing a notice of appeal expired on December 27, 2018, the
plaintiff's motion reques’ging‘ an extension was due by Monday, January 28,
2019. See Fed. R. App. P. 26(a)(1). The April 19 motion and notice of appeal

' As the plaintiff failed to filo a timely notice of appeal, we do not have
jurisdiction. See In re MDL 262, 799 F.2d 1076, 1078 (5th Cir. 1986)
(“Compliance with [Rule 4(2)(5)’s] requirement[s] is essential to confer

DISMISSED.

! Although the motion is dated'April 19, 2019, it was not docketed by the district court
until April 29, 2019.
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

PIPER LAKAY ELLIS SNOWTGON, §
§
Plaintiff, §
§

V. § No. 3:18-cv-2800-S-BN
§
UNITED STATES OF AMERICA, ET.  §
AL, §
8§

Defendants. §

ORDER ACCEPTING FINDINGS, CONCLUSIONS, AND
RECOMMENDATION OF THR UNITED STATES MAGISTRATE JUDGE

The United States Magistrate Judge made findings, conclusions, and a
recommendation in this case. No objections were filed. The District Court reviewed
the proposed findings,” conclusions, and recommendation for plain error. Finding
none, the Court ACCEPTS the Findings, Conclusions, and Recommendation of the

United States Magistrate Judge.
The Court DISMISSES Plaintiff Piper Lakay Ellis Snowton’s complaint with

prejudice.

SO ORDERED thiSGD_:l%ay W 2018

KAREN GREN SCHOLER
UNITED STATES DISTRICT JUDGE




| IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

PIPER LAKAY ELLIS SNOWTON,
Plaintiff,

V. No. 3:18-cv-2900-S-BN

UNITED STATES OF AMERICA, ET.

§
§
§
§
§
§
§
AL, ' §
§
§

Defendants.

FINDINGS, CONCLUSIONS, AND RECOMMENDATION OF THE
UNITED STATES MAGISTRATE JUDGE

Plaintiff Piper Lakay Ellis Snowton brings this pro se action under the Federal
Tort Claims Act (“FTCA”). Her action has been referred to the undersigned United
States magistrate judge for pretrial management under 28 U.S.C. § 636(b) and a

r

standing order of reference from United States District Judge Karen Gren Scholer.

The Court has granted Ms. Snowton leave to proceed in forma pauperis (‘IFP”).
And, because the face of her complaint reveals that the claims she asserts are likely
time-barred, the undersigned enters these findings of fact, conclusions of law, and
recommendation that the Court should dismiss the complaint without prejudice to Ms.
Snowton’s filing, within a reasonable amount of j:ime, an ameﬁded complaint against
the United States alone that includes a factually plausible claim of equitable tolling.

Applicable Background

Through an administrative tort claim made in May 2018, Ms. Snowton appears

to bring negligence claims against the United States and other federal defendants

related to medical care she received through the Department of Veterans Affairs (the



“VA”) in 1985. See Dkt. No. 3 at 1-3. She appears to recognize that this suit may be
time-barred by referencing equitable tolling on the first page of her complaint. See id.
at 1. And, indeed, other letters made part of her complaint reflect that she was
consulting attorneys regarding medical negligence claims (presumably the subject of
this suit} more than 7 vears ago. See id. at 7-8.

Legal Standards and Analysis

A districr oourt s required to screen a civil action filed IFP and may summarily

T e o -

dismiss thar z:7izz 2 tke Court, for example, concludes that the action “is frivolous or

malicious.” 22 2. § 181561(2YB)J).

If*ir iz tlezr o <he face of a complaint ... that the claims asserted are barred

mlmae el Jalk sl

by the apri:ztls smzturz of limitations, those claims are properly dismissed’ as
"X Penitentiary Leavenworth, 450 F. App’x 397, 399 (5th Cir.

2011) (per zuzz = :ziuzg Gartrell v. Gaylor, 981 F.2d 254, 256 (5th Cir. 1993)); see

o s Do - —— e

also Meriwez=e- - 427 T-zining/Safety Council Tex. Gulf Coast Chapier, No. 3:15-cv-

862-N-BE. 2717 W 2711778, at *2 (N.D. Tex. Oct. 24, 2016) (“Courts ‘may raise the

A-—-‘

defense cf im:tzmims su3 sponfe” and, “where it is clear from the face of a complaint

filed in formz pzuoe—s that the claims asserted are barred by the applicable statute
of limitaticrs those wzirs zre properly dismissed’ under 28 U.S.C. § 1915(e)(2)(B).”
(citations zri Trzrxztis cminted)), rec. accepted, 2016 WL 871279 (N.D. Tex. Nov. 18,

2016}

nil marTaiTye o7 negligence claims against the VA, a federal agency, or

-
s e T

AL

Ll

emplovess 2 122t pzemew uwnder the FTCA “may be brought against only the United

-2.



States, a=% =-* <>z zz:=~zs or employees of the United States.” Esquivel-Solis v.
United St=zx .72 7. 5="x 338, 340 (6th Cir. 2012) (per curiam) (citing 28 U.S.C. §§
2671, 2873 Fx.= - £5HA, 860 F.2d 181, 183 (5th Cir. 1988)). “[Aln FTCA claim
broughr ag==== = Zz<z=a’ agency or employee rather than the United States shall be
dismissed &rwz=r =fin—zdiction.” Id. (citations omitted); see also Galvin, 860 F.2d at
183 (A= T 2% == 2zainst a federal agency or employees as opposed to the United

States izself == *2 Zismissed for want of jurisdiction.”); Nicosia v. Sec’y of Army, 220

F.3d 585. £227 77, £35838, at *1 (6th Cir. June 13, 2000) (per curiam) (failure to

. -

tt

‘name the Urzitzd Stzves as a defendant ... is fatal to FTCA jurisdiction”).

Wkile 175, Szowton has named the United States as a defendant, her FTCA
claims agaizs: e cther named defendants should be dismissed. But that does not
mean that an 7T A actioﬁ against the United States should proceed as currently
presented. as it appears that such an action is Likely barred under the applicable
statute of lirmitaticns.

Undertke FTCA’s statute of limitations, “a tort claim against the United States
‘shall be forever barred unlessitis presented to the ‘appropriate Federal agency within

two years after such claim accrues’ and then brought to federal court ‘within six
months’ after the agency acts on the claim,” United States v. Kwai Fun Wong, 135 S.
Ct. 1625, 1629 (2015) (quoting 28 U.S.C. § 2401(b)). Ms. Snowton alleges no facts to
rebut that her claim accrued in 1985, yet she did not present that claim to the VA until

more than 30 yvears later.

The statute of limitations, however, is “non-jurisdictional and subject to

-3



equitable folling.” Wong, 135 S. Ct. at 1638. EQen so, “a litigant is entitled to equitable
tolling of a statute of limitations only if the litigant establishes two elements: ‘(1) that
he has been _pursuing} his rights diligently, and (2) that some extraordinary
circumstance stood in his way and prevented timely filing.” Menominee Indian Tribe
of Wis. u. United States, 136 S. Ct. 750, 755 (2016) (quoting Holland v. Florida, 560
U.S. 631, 649 (2010)); see also Stamper v. Duval Cty. Sch. Bd., 863 F.3d 1336, 1342
(11th Cir. 2017} (“Equitable tolling is appropriate when a movant untimely files
because of extraordinary circumstances that are both beyond f[his] control and
unavoidzable even with diligence.” (citation omitted)).

Importantly, “the second prong of the equitable tolling test is met only where the
circumstances that caused a litigant’s delay are both extraordinary and beyond its
control.” Menominee Indian Tribe, 136 S. Ct. at 756 (emphasis in original); see, e.g.,
Farmer v. D&Q Contractors, 640 F. App’x 302, 307 (5th Cir. 2016) (per curiam)
(holding that because “the FBI did not actually prevent Farmer or any other Plaintiff
from filing suit” but instead “advised Farmer that filing suit would have been against
the FBI's interest” and “that the RICO claims could be filed after the investigation
conduded,” “[a]ny obstacle to suit was ... the product of Farmer’s mistaken reliance on
the FBI, and a party’s mistaken belief is not an extraordinary circumstance” (citing
Menominee Indian Tribe, 136 S. Ct. at 756-5T).

While, in her complaint, Ms. Snowton states the legal conclusion that she is
entitled fo equitable tbﬂing, and offers in sﬁpport of that legal conclusion, other
conclusions of law, see, e.g., Dkt. No. 3 at 1 (alleging fraudulent concealment), a

-4-



plaintiff must “allege specific facts” to support all vprongs on “a plausible equitable
tolling claim.” Taggart v. Norwest Mortg., Inc., Civ. A. No. 09-1281, 2010 WL 114946,
at *3 (E.D. Pa. Jan. 11, 2010); see Chandra v. Bowhead Sci. & Tech., LLC, No. 3:16-cv-
375-B, 2018 WL 1252097, at *4 (N.D. Tex. Mar. 12, 2018) (“[Clourts ‘still require pro
se parties to fundamentally “abide by the rules that govern the federal courts.” So pro
se ‘litigants must properly plead sufficient facts that, when liberally construed, state
a plausible claim to relief, ... land brief arguments on appeal.’ Chandra’s pleadings fall
short of that goal by failing to allege any plausible facts entitling him to equ_jfg_able
tolling.” (quoting EEOC v. Simbaki, Ltd., 767 F.3d 475, 484 (6th Cir. 2014))); cf.
Peterson v. Unitéd States, No. 8:18-cv-217-T-17TGW, 2018 WL 1832417, at *2 (M.D.
Fla. Feb. 16, 2018) (“The FTCA’s limitation period, however, is subject to equitable
tolling. The plaintiff does not even mention that it applies. In light of the length of time |
between the death and the filing of this lawsuit, a claim of equitable tolling would
seemingly be implausible and thus frivolous.” (citation omitted)), rec. adopted, 2018 WL,
1832419 (M.D. Fla. Mar. 14, 2018).

But, given Ms. Snowton’s pro se status, and out of an abundance of caution,
while her complaint should be dismissed as untimely and thérefore frivolous, the Court
~ should grant her leave to file an amended complaint against the United States alone
that includes a factually plausible claim for equitable tolling. |

Recommendation
The Court should dismiss the complaint without prejudice to Ms. Snowton’s

filing, within a reasonable amount of time, an amended complaint against the United

5.



States alone that includeé a factually plausible claim of equitable tolling.

A copy of these findings, conclusions, and recommendation shall be served on all
~ parties in the manner provided by law. Any party who objects to any part of these
findings, conclusions, and recommendation must file specific written objections within
14 days after being served with a copy. See 28 U.S.C. § 636(b)(1); FED.R. CIV. P. 72(5). '
In order to be specificc an objection must identify the specific finding or
recommendation to which objection is made, state the basis for the objection, and
specify the place in the magistrate judge’s findings, conclusions, and recommendation
where the disputed determination is found. An objection that merely incorporates by
reference or refers to the briefing before the magistréte judge is not specific. Failure
to file specific written objections will bar the aggrieved party from appealing the
factual findings and legal conclusions of the magistrate judge that are accepted or
adopted by the district court, except upon grounds of plain error. See Douglass v.

United Serus. Auto. Ass’n, 79 F.3d 1415, 1417 (5th Cir. 1996).

DATED: November 2, 2018

DAVID L. HORAN
UNITED STATES MAGISTRATE JUDGE



IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

' No. 19-10547

PIPER LAKAY ELLIS SNO_WTON,
Plaintiff - Appellant

s D R

UNITED STATES OF AMERICA; UNITED STATES DEPARTMENT OF
VETERANS AFFAIRS; ROBERT WILKIE, SECRETARY, U.S.
. DEPARTMENT OF VETERANS AFFAIRS,

- Defendants - Appgllees

Appeal from the United States District Court
for the Northern District of Texas

ON PETITION FOR REHEARING
ON PETITION FOR REHEARING
‘Before JOLLY, J ONES, and SOUTHWICK, Circuit Judges.

PER CURIAM:

IT IS ORDERED that the petition for rehearing is D eviE] —

| ,-ENTEREI.) FOR THE COURT:

UNITED STATES CIECUIT JUDGE -

i S U



