A fend ix # |




The | NOTICE
@ text of this order may -
be changed or correcte'é’-

PrOr 10 the tima for ling o 20191L App (1st) 171882-U
;, Petition for Rehearing or : ,
€ disposition of the same, o - No. 1-17-1882

- Order filed May 30, 2019

Fourth Division

NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).

|  INTHE o
APPELLATE COURT OF ILLINOIS
‘FIRST DISTRICT

Appeal from the

'THE PEOHPL_E'OF THE STATE OF ILLINOIS, )
' > - )  Circuit Court of
Plaintiff-Appeliee, ) Cook County.
- )
V. ) No. 11 CR 10477
| o )
LAZARO ZAPATA, ') Honorable
_ . o ) Thomas V. Gainer Jr.,
Defendant-Appellant. - ) Judge, presiding.

JUSTICE REYES delivered the judgment of the court.
Presiding Justice McBride and Justice Burke concurred in the judgment.

'ORDER
1 Held: - The trial court did not abuse its discretion in declining to instruct the jury on

second degree murder based on provocation where there was insufficient evidence
- of mutual combat or other legally-recognized sources of provocation.

12  Following a jury trial, defendant Lazaro Zapata was found guilty of first degree murder
and sentenced to 40 years in prison. On appeal, he argues that the trial court erred in refusing to

instruct the jury on second degree murder based on sudden and intense provocation. We affirm.
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93  Defendant was charged by :indietment with first degree murder (720 ILCS 5/9-1(a) (West
2010)) arisi}ng from an incidenft :in which he allegedly killed Raul Medina by?striking him with a
car and kicking him in the head.:l As Raul and other individuals mentioned in this order have last
names in common, we will usei tfheir ﬁfst names as needed. :

94  Attrial, Carlos Galindé jtc:s’tiﬁed that he was at a gas station on Soutn Kedzie Avenue in
Chicago around midnight on June 1, 2011 As Gahndo left the gas station, he saw defendant a
longtime friend, fighting a much larger “older guy,” later 1dent1ﬁed as Raul A man Gahndo
knew by the nickname “Dukes’f amved and helped defendant in the fight, but Raul wae “beating
the s*** out of both of them‘.” Galmdo ran over and “blindsided” Raul by punchmg him twice.
Raul then stopped fighting and walked away down Kedzie. | |

§5S Dukesleftona blcycle and defendant got into a car that was parked in the middle of the
street. Galindo entered the paslsenger s seat. They drove away and made a nght; turn toward Raul,
who was still walking down the street.r As they passed him, Raul shouted “thatfs why I took: your
b***” and threw something at:the: caf. Defendant rnade a U-turn and told Galindo tnat he was
“going to park.” Before defendant could park, Raul, who looked “aggressive” and “mad,” ran in
front df the car. Defendant strnek Raul, lost con;rol df the vehicle, and cr'ashed into a pole.

96  Galindo lost consciousness and woke un in the car alone several rninntes later. He tried to
run away, but‘ realized that hie ;leg was broken. Galindo called out to defendant, who was down
the street. Defendant helped iG:alindo‘limp to a neaiby gangway, where defendant’s girlfriend,

Irene Ayala, was waiting. Defendant and Ayala helped Galindo hide under a porch, and left him

! Defendant was also cHarged in the same indi¢tment with one count of possession of a stolen
motor vehicle (625 ILCS 5/4-103(a)(1) (West 2010)) for allegedly possessing Raul’s car while knowing it
to be stolen. The State dismissed the stolen vehlcle charge prior to trial and. proceeded on first degree
murder. '
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with Ayala’s cell phone. Gg_lindo made several phone calls in search of a ride home before the
phohe died. Hé lost cohsciouéness again, and woke up when he was found by emergency
responders. On _cross;éxami_natipn, ‘Galindo denied belieVing that defendant.“‘snapped” before
makjng tﬁe U-turn, but acknowledged that he testified td that effect befpre the grand jury. |

97 Chicago police officer. Nicholas: _Pronek tegtiﬁed that he and his partnér, Officer Joe
Cor;sidine, responded to the scene}. around 12:30 a.m, on June 2, 2011. Upon arrival, Pronek
ob'se_:rved a car that had}vg:r'a'svhed into a pole. He learned that one person had already been taken to
the hospiﬁl and another héd ﬂcd the scene. Pronek walked eastbound down 4ch Place and found
Galindo lying beneath a porch,

18 ,' Chicago police Qfﬁcer-Jer_ry Doskocz testified that he was assigned.to investigate the
- incident around 3:30 é.m. on June2, 2011. He went to Mercy Hospital in search of defendant,
who had Been- identiﬁed as a suspect, and arrested him in the emergeh‘cy.room Waiting room.

19  Maria ‘Sandoval testified that, around midnight on June 1, 2011, she was lying in bed in
her .apartment in the 4000'bloék of South Kedzie. She heard yelling outside, and went to her
| kitchen window to see whiat was happening. When she looked outside, she could tell that the
noise was. coming from a c?r -barked on the corner.o_f 40th Place and Kedzie. The car door pulled
shut, but Maria could »n_olt_v see who was inside. Approximately one minute | later, the tires
screéc_hed and the c_ar..__“zooxfned 'ot“f.”_The car fumed right onto Kedzie, and Maria headed toward

1 _ _
_her bedroom. She retumedito: the kitchen window “a few seconds” later because she heard tires

screech again. Maria obser‘i/ed the car sideswipe a fence in front of her building and crash into a

utility pole. She yelleﬁ forvl%ler mother and sister to call 911,
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910 A man exited the driVér’s seat, walked to the front of the car, and “stomp[ed]” on
something with “ferocity” more ihan five times. A wo'mat{ exited the car, yelled at the driver,‘ and
then ran with him down 40th Pléce towards an alley. Another man exited the passenger’s side of

the car about a minute later, “Hé;)ping” and yelling for hélp. The driver and woman came to his

‘aid, and took him back to the al!ey. On cross-examination, Maria acknowledged that she did not

see the car turn around or hit anyone.

911 Graciela Sandoval, Maﬁa’s sister, testified tIfiat _éhe and her mother were in the dining

. room when she heard screaming outside. Graciela went to the living room window overlooking

Kedzie and saw a man walkin:g: from the sidewalk toward the middle of the; street. As: the man
stood in the street, a; car drox"é by _anld someone in the, vehicle “exchangecji words” I\E;vith him
before driving off at é “high sbjeec’l.” Graciela described the exchange as “nét pleasant,” but she
could not hear what was said. "'fhe matf walked back to the sidewalk closest to her building. Once
he reached the sidewalk, she hé.ard a “iloud screéch”g and saw the car “cominig very fast” toward

her building at an angle.

- Y12 Graciela ran to the kitcbcn to gc;.t a better view. When she looked out the kitchen' window,

she saw that the car had collid:ed with a utility'pole next to her building. The.driver éxited the
car, walked around the front, and “sto;np[ed] and kick[ed]” toward the grou:nd several times. A
woman exited the passenger’s fﬁieat and screamed at the driver to stop. They ran down 40th Place.
Then, a man exited tﬁe back sée:it “hopi;ing"’ and “screaming” as‘ if his leg was injured. The dﬁver
and the woman returned and hé]ped th:'e injured man into an alley on 40th Pla%:e.

13  Forensic investigator Eric Szwed testified that he was assigned to tjhe case in the early

hours of June 2, 2011. Szwegi;took video and photographs of the scene and the evidence. He
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collécted a deployed airbag andu scrapings :from the hood of a car on the sidewalk, both of which
'.cbntained suspcgted blood. Szwed also met with defendant at a police station, where he collected
his blood-stair_lc:_d ghoes. | | |

914 The Stat§ then pr'qcegded by entering several stipulations. First, the parties stipulated th.at’
Mic;hael DeLacy.; an inyestigat:or for the Cook County State’s Attorney’s Office, collected a-
buccal swab from defendant and sent it to the Illinois State Police Crime Lab..

915 Second, the parties .stipulated_that .forensiq analyst Justin Camilo received defendant’s
buccal swab. Camilo also examined the air bag, shoes, and hood scrapings collected by Szwed.
All ﬂuee tested positive for blood.

Y16  Third, Chicago police dctective';lames An_derson collected a sample of Raul’s blood from
the Cook County Medica_l. EXaminérf s office. Anderson submitted the blood to the Illinois State |
Police Crime Lab for analysis. ..~ -

917 Finally,' Meéan Neff, av forensic biologist for the Illinois State Poii_ée, identified DNA
profiles from' defendaht’s buccal swab and Raul’s blood sample. Neff concluded that the blood
scraped from the hood of the car matched Raul. Two of the three blood stains-on defendant’s
right shoe also mat_ched, Raul, but the third did not match either defefldant or Raul. The blood on
the deployed airbag matched defendant; |

918 - The State vCOncluded its case-in;chief by calling Dr. Laurcin Mosgr Woertz, an assistant
- Cook County_ medical examiner. Woe&z testiﬁéd_ that, on June 3, 2011, she performed Raul’s
autopsy; which revealed numerous injuries to his head and torso. Woertz concluded that the

cause of death was being struck. by a vehicle.
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919 The State rested, and the defense called R‘fober’:trKelenyi, a retired lieutena:{t in the

- Chicago Police Departrnent. Idelen.yi testified that he responded to a call of kidnappirig in the

4100 block of South Albany Avenue on the night of June 1, 2011. He met with defendant, who |
was “highly agitated” and appeared to he under the inﬂuence of drugs or alcohol. Defendant first
claimed that his girlfriend hadfheen kidnapped and was being held some_where in the building.
Officers checked the building and found no one% else preeent. Defendant-then explained'that his
girlfriend was being held captfve “sornewhere out and about in a vehicle.” He “insisted” that he

would call his girlfriend on the phone to prove 1t Defendant dialed a number and put the phone |

‘on speaker. A woman answered the call and sald that she “wasn’t in any danger” and that

defendant was “an asshole.” glgelenyr did not: remember if the woman 1dent1ﬁed herself as
defendant’s girlfriend. HoWever, officers determined that there was no evidehcie of a kidnapping
and left. On cross-examinationi,jKelen}f'i stated that defendant identified the vsroman on the phone
as his girlfriend, Ayala. | l

920 Ayala testified.that' sheé and defendant Were dati“ng on June 1, 201-i. .The couple lived
together in an apartment in thje‘?‘4100 block of South Albany. At around 8 p.m., defendant told
Ayala that he was going to “JeWels” to help Delilah Medina their upstairs neighbor. Defendant |

left, and Delilah and Raul knocked on Ayala s back door approxlmately 15 minutes later Ayala

- and Delilah had a conversanon before Delilah went upstalrs to her apartment Delilah returned

sometime later and dragged Ayala out81de by the hair. Delilah took Ayala up to her apartment,
where Ayala noticed that there was no televnsron in the hvmg room. Dehlah hit and choked

Ayala, held half of her body out of the third-story window, and threatened to ,throw her out.
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- 721 After that, Delilah; made a phone call to an unknown person. Ayala could not hear what
was said, but stated that Delilah sounded “[m]ad.” Delivlah‘ and Raul forced Ayala into the back
seatnof Raul’s car Delilah sa_t'in the backseat and Raul'dro"ve. Aé they pulled away, Ayala
spotted defendanf and yelled to him. Defendant entered a di_fferent car and followed ther'n. Ragl

' drove' westbound down. the expressway while Delilah hit Ayala in the face with the seafbeit
buckle. Delilah continued to talk"to, someone on the phone: |
1122 After driving for appfokimately.40 minutes, Raul pulled over and forced Ayala into the
trunk. They continued to drive aroﬁhd fox; “no more than. an hour” until Raul stopped again and
returned Ayala to ;the back seat. Raul pulled into a gas station, where he purchased gas and beer.
They then drove back to the city with Delilah in the passenger’s seat and Ayala in the backseat.
Delilah was still talking on the phone.

923  As they approached their apartment buil_ding, Raul slowed down, but did r'10t stop. He
p.ulled‘ over two or th;ee bloc.:k_s_lat‘er,'and defendant arrived on a bicycle. Raul got out of the car
and “exchanged words”™ With deff:ndant, but they were not yelliﬁg. Delilah then exited the. car,
and 'Ashe,'_ defendant, and Raul .started. io‘ yell-at each other. As they were arguing, Galindo arrived

and'opened the .car door fqr Ayéla.to get out. When Ayala exited, she saw defendant, Raul, 3

’ 'Delt_illah,vand “more peoplg”- ﬁghting in the middle of the streét. She screamed for the fighting to
_ stop. When the fight ceased,. defeﬁdaht entered the driver’s seat of Raul’s car and told Ayala to
get in the back seat. Galindo sat in the passenger’s seat. -

924 . Defendant pulled away and turned right onto' Kedzie. He drove less than a block before

.,turniﬁg around, but Ayala did notsee anybody in the stréet'as he difi so. Ayala explained that she

.did not recall the car_turning around, but could only remember that they crashed. After the crash,
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Ayala left the car and ran down 40th Place She ran alone and did not see Raul Ayala returned to
the car when she heard Galmdo screaming. She and defendant, who was already with Galindo,
helped him down the street.

925 Ayala and defendant leﬁ Galindo ina jard and retumed to their apartment. Defendant
briefly went inside, and the)} then “started walking.”- Defendant talked ito‘ somebody they |
encountered along the way, and left with him. Some girls whom Ayala did niot know picked her
up in a car and drove her a couple blocks away, where defendant was wamng The girls took
them to “s'omebOdy’s house,” and defendant called his father. Defendant’s father picked them up
and took them to a police statlon. Aﬁer speaking to ;po:lic'e, they went to. Merey Hospital, where

Ayala was examined in the emergency room.
126 On cross-examination, 'Ayala stated that she did not remember the car turning around on
Kedzie because she was scared, nervous, and “wasn’t paying attention.” She did ‘not hear

defendant tell Galindo that he was going to park after: tu_rning around. Ayala explained that she

- saw a body on the ground aﬁer the crash, but did not stop to see who it was: She acknowledged

!
that she testified before the grand jury that she saw Raul lymg on the srdewalk in front of the car.

927 Defendant testified that he was at home. ‘with Ayala on June 1, 2011, when he received a

i

phone call from Delilah around 9 p.m. After takin'g the call, ‘defendant went to a Jewel-Osco
grocery store to help Delilah and Raul, her Boyfriend;' with some “gang-bangers” who ‘were
. | .

troubling them. Defendant knew Delilah as his neighbor, but had never met Raul. Defendant’s

friends Galindo, Lee Ray, Dorin:inick,.and “Lalo” aecornpanied him to the grocery store. When

. they arrived, defendant did not see Delilah, Raul, or any gang members. Defendant left, and

received another phone call from Delilah on the way home. Delilah told him that she was on the
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expréssway with Ayala in .'th' trunk of her car. Sh,é threatened to “start chopping off [Ayala’s]
éars” if defendént did not “get her stuff back.” |
928 Defendant then returned home to find the door open and Ayala missing. His living room
television was also gone. Hc_ went upstairs to Delilah’s apartment and noticed that her door was
opeﬁ as well. Nobody was inéidé the apartment and her television was missing. Defendant called
911 and reported that Ayala had been 'kidnapped. When Ké_lenyi and other i)olice officers arrived
at defendént’s apartment, he was talking on thé phone with Delilah. befendant put the phone on
‘speaker for Kelenyi_to hear, and _aiske_drto talk fo Ayala. Delilah responded by saying that Ayéla
had not bgen, kidnappeq and was there.on her.own free will. Delilah added that Ayala did not
want to talk to him because he was “an a_sshdle',f’ and hung up the phone. Police searched the
b_uilding_énd, upon. ﬁndirig it unoccupied-, left. Defendant tried to explain the situation to the
officers, but was told that he would go to jail if he called them again.
929 Defendant-contiﬁued talking to Delilah on the phone after the police left. He was standing
_outside his épartment building WHen Raul, iDelilah, and Ayala drove past. Defendant j&nped ona
bicycle,and followed their car .u_nﬁl- it pulled over ai_)out three blocks later. When defense counsel
asked defendant. if he..‘was- “angry” at this time, he responded “Well, I was a lot of things,
angry—1I think it was more frustration at this time.” -
430 - Delilah and Raul exited the car and yelled at defendant about their rhissing propeﬁy.
Defendaﬁt .explaine;i that’.he.had recovered their belongings, but they refused to let Ayala go.
Instead, Delilah started “ranting and raving, talking crazy.” As defendant continued “begging”
for Ayala’s release, his friend “Pipes” rode up on a bicycle. Defendant told Pipes to let Ayala out

of the car. As Pipes went to open the door, Raul got back into the driver’s seat. Defendant
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grabbed Raul and hit him, 1n1t1atmg a ﬁstﬁght m theé street Defendant and Raul fought one-on-

one for 10 to 20 seconds untrl Galrndo hit Raul from behlnd Then, Dehlah came up behind

defendant and “swung at” hlm Defendant swung back and Delllah ran away [ :

- 9§31 When' defendant tumed hlS attentlon back to Raul ‘he was backmg away as Galmdo and

'Prpes approached him. However Raul strll had hrs hands raised in a- “ﬁghtmg posmon as he -

retreated. Defendant noticed- that Raul’s keys were Stlll 'in the rgnrtton S0 he told Galindo "and

'Ptpes to enter the car. Defendant Jumped in’ the dnver s seat accompamed by Galindo and
: Ayala Prpes left on 4 blcycle Defendant pulled away and ‘made a nght tum to* avord hitting”

“Raul, who was approachmg the car. Raul chased aﬁer them' “shouted somethmg along the lines -

l

[of] b***, m*** P"*"‘ I'm! gonna klll you m*** f“**” and threw somethmg at the car. -

5:Defendant tumed the car around about 20 feet later because he wanted a resolutlon to this

ii

. situation because ‘[he] knew [Raul] wasn t gomg to stop ” As defendant turned around he saw
- Raul standmg ‘neéar-a light pole next to the srdewalk Defendant crossed mtohthe oncommg traffic
| : lane‘-wrth"-the mtent-to stop a cons1derable drstance in front of” Raul. However defendant did

" -not stop because he accrdentally hit the clutch mstead of the brake pedal. Defendant swerved to

~avoid- hitting. Raul but was unsuccessful The car. struck Raul and crashed 1nto the - hght pole,

deploying the air bag into defendant s: face

i

v 32 After the crash; defendant ex1ted the car, walked around the front and krcked Raul one

| txme Defendant! exp]amed that he klcked Raul because o

li

“It was Just you know I mean at the tlme the way that everything had happened I mean,

it 'was Just like- T felt lrke llke you know,.lt was just the wayll that everythmg had -
. g ! .
! |

10~
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_happened. I just, you knoxi, wanted this situation to be over. I didn’t want, you know, this

guy trying to come back for us. or anything.” |
1[33_ ' Défendant then ran down ,fhe' street to catch up to Ayala, who had exited the car and
walked past him. He héé;d. Galindo .calli_ng for help, and returned to the car to assist him.
Defendant and Ayala helped Galindo li_mp down the street and into an alley. They left Galindo
with Ayala’s cell phone and retﬁrped to their apartment. Defendaﬂt eventually went to a police
station with his father and Ayala, where they spoke to. the desk sergeant. At the sergeant’s
direction, they went to Mercy _Hoépital for treatment. Defendant was arrested at the hospital and

taken to another police _s_tatioﬁ, where he gave avideotaped interview with detectives.
934  On cross-examination, defendant acknowledged that Raul did not have anything in his
‘hands during the fight. After Raul backed away from Gali,ndo' and Pipes, deféndant'leﬁ with

Ayala because he considered the fight over. .

935  The State played-a video of defendant’s statement to police made on June‘2, 2011. In the
~ video, defenciant stated that, as he drove past Raul, Raul chased the car on foot and shouted “I'm
: going to kill you; m***,” Defendant made a U-tixm because he felt “threatened” that Raul was
“going to come back another timv'vé.”, to hurt him. Raul was still “talking shit” as defendant drove

towards him. When Raul “realized what [defendant] was about to do,” he tried to run away, but it

was too late.

136 Defendant"des;:ribed his méntal state at the time he drove toward Raul as “full of anger
and hatred and *** ag'gravatic;n throughout the whole situation.” He explained that the “one
thing on [his] mind” was “to-end this right now” because he “didn’t want [Raul} cénﬁng back to

haunt us.” Galindo and Ayala told defendant to stop, but he drove into Raul because he was

-11-
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“infuriated by th;a'whole situaitic)n"’ and “felt like (he} h:ad'to do it to end tfhis vs_lholefsituation
because he woulc:l always be a threat tozus.” . . .
937 At trial, defendant ackxjipwledg?ed that he m_éjde, the statements depictzed: in the video. He
also explained that he tumed-t:hie car around to “resolve the situation,” but rciait‘e'rated that he did
not intend to strike Raul._ He:étated that “[i]t ;happ:en'ed; really fast” and 'that he “felt a lot of
émot?ons,”‘ including axiger. Afféer crashing the ¢ar, defenjdant got out and kié:kéd Raul to ensure
he was dead. | ’
938 The defense rested, and the cjourt conduéte;i a Jury instruction 'corifcrent:e oﬁtside the
jury’s presence. The defense -réd’uestecfthat the Jury be instructed on self;d'ef;zenise, secoﬁd degree
murder based on an unreasoria;.ble be@ief 'of se;If-d.g:‘f,ensé, and second" de’gr%e»murdergbased on
serious provocation. The cot:n;'t g'ran:ted the defense’s request with respécf to the ;ﬁrst two
instfuf:tionsj,.but declined to iristlruct ttjxe jury on provocation. In reaching thi; decision, the court
stated: | |
“[1]t’s very clear to mei, that the t’estimonﬁy'thz}t I heard today from thi'is defendant was that
he acted in the way he écted bécause_théy' struck ﬁrst and he was;_tryirjlg' to protect himself
and trying to protect Irie;ne Ayala from V\:(hat they did then and what tl;e)? were going to do
in the future.” ‘ | )
139 After closing argumeiﬁts, thé jury foiund deféndant guilty of 'first degre¢ murder.
Defendant ﬁled»a-posuﬁal'mqfiom challenging,;:. inter dliéz, the court’s refusafl to instruct the jury
on serious provoCétion. The c'buxt ,dénied the }moti:on,- .{and sentenced defeﬁd'ant to 40 years in

prison.

-12--
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bl 40 Defendant now appeals arguing that the trial court erred by refusing to instruct the jury
. on second degree murder based on- sudden and lntense provocatlon In parttcular he contends
| that there was ‘eytdence_o_f 'pr'ovo‘catton in that Raul ktdnapped Ayala, engaged in mutual combat
with defendant, and _th_,reatened. to ki'll'hi,m. ‘Thus, defendant argues that he was entitled to a
provocation instrttction, because the total‘ity of _.the ‘ circumstances -wotlld have inflamed the
passions of a reasonabte person. : v

941 - Relevant, here, a_‘p,er'.son.co_tnmits ﬁrst _degree murder when, vtfithout: lawful justification,
he kills another while. mtendmg to cause. death or great Bodily harm. 720 ILCS .5/9-1(a) (West
2010). o |

| 42“ A person commits second degree murder when he commits ﬁr_st degree mu‘rd_er‘and» one
of the _follow_i‘n_g;.rn_itigatingf;_facto'rs,ex_ists._‘7_20‘ ILCS 5/9-2(a) (West_ 2010). The ﬁrst factor is that
the defendantz acted 'under an"unreasonable; belief of selfedefense'. 720 ILCS. 5/9-2(a)(2) (West
_The second mttlgatmg factor is that at the t1me of the killing, the offender acted “under a sudden
_and intense passion resultmg from serlous provocatlon by the individual kxlled ? 720 ILCS 5/9- -
2(a)(1) (West 2010) The statute deﬁnes ‘serious provocatlon” as “conduct sufficxent to excite an
_intense passion ‘m a‘_‘reasonable person.” 720 ILCS _5/9-2(b) (West 2010).

743 “Passion on _tlte_paxt of the_slayer_,'v no mattet.ho“t violent,” does not reduce first degree
mutdet- to second : de'gre_ev murde; “unless: it is .engendered by a provocation which the law
recognizes,as be__ing:,reasonal';'lea and ad‘eduate,?’..Peop.:Ie v .Austin, 133 tll.~:2d 118, 125 (1989).
[llinois courts rec_ognize-;only four categories of serious provocation: (1),snbstantial physical

injury or assault, :(2). mutual combat, (3) illegal arrest, and (4) adultery with the offender’s

- 13 "'
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- showed that defendant wrthdrew from the ﬁght w1th Raul m order to engage wrth Dehlah who
attempted to sneak up behmd hrm By the trme Delrlah ﬂed Raul was already retreatmg from

' Prpes and Galmdo Defendant s;own testrmony establrshed that he got into a car and’ drove away

t

‘because he consrdered the ﬁght to be over Thus, any mutual combat that mlght have exrsted had

t

v ceased See People v. Thompson 354 Ill App f3d 579 589 590 (2004): (mutual combat ended

.11. ,

‘once an intervener pushed the defendant away from the vrctrm) see also Pe0ple v Pugh 187 IIL.

App 3d 860 868 (1989) (doubtmg the exlstence of’ mutual combat where v1ctrm was shot after

. mterveners separated the. combatants of a ﬁstﬁght)

‘ . !

1] 49 Second, defendant s use of deadly force was grossly drsproportlonate to. Raul s actions.

‘The' evidence estabhshed that defendant fought Raul whrle both - were- unarmed Although

Galmdo testrﬁed that Raul was wmmng the ﬁght defendant only- foughti Raul for 10 to 20

seconds before rhore people amved Defendant then dlsengaged and the combatants dlspersed N

l

o shortly thereafter. Thus, defendant s retalratronf—z e; runmng over Raul wrth a car——was wholly '

‘ "out of proportron to the ﬁstﬁght and mutual combat does not apply. See, e. g McDonald 2016

IL l 18882 9 65 (deadly force agamst unarmed vrctrm negates mutual combat)

‘{[ 50 We are unpersuaded by defendant s crtatlon to People V. Johnson,‘ 4 11l. App. 3d 249

(1972). In that case, the defendant was convrcted of murder after stabbmg an unarmed victim in

the leg with a kmfe dunng a ﬁstﬁght Johnson, 4 Ill App 3d at- 250. Thrs court reduced the

“ convrctron to voluntary manslaughter statmg that there was no pause between the ﬁght and the. |

stabbing to show that the defendant acted out of mallce or revenge rather than passron Id at

0 252.In the present case, however there was a srgmﬁcant pause betweeri: thel end:of the ﬁght and

1 : l

.. the fatal blow. Thus, Johnsonus factually drstmgurshable Furthermore unhke the lme of post- -
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- No. 1-17-1882

- Johnson cases noted above;'.]ohhson itself did not address whether grossly disp;oportionaté
r¢taliati0n negates the mutual combat aspect of -seﬁqus provocation, and therefore does not.
control here.

951 Défendant next argues that he was entitled to a serious provocation instruction because
the totality of. his experiences on th.eAnight of Raul’s murder was sufficient to inflame the
passions of a'reasonablc‘person. In particular, defendant.notes that, “through no fault of -his
own,” Delilah and Raul kidnapped his girlfriend, threatened. harm against hcr, physically fought
with him, and,threatehed his Ii_fe. However, as noted, the only. categories of legally-sufficient
provocation recognized by 'o,ur‘. supreme court are (l)vsubs;tant_ial physical injury or assault, (2)
mutual combat, (3) illegal arrest, and (4) adultery with one’s spouse. See McDonald, 2016 IL
118882 1 59. We  have already determined that there was no mutual combat in the présent case,
and the latter two categories are clearly inappli_,éable;' Similarly, there was no evidence that
defendant was enraged because of a physical injury, and he does not make such an argument on
| appeal. Instead, defendant acknowledges that his arguments fall.ovutside of the four categories,
but asks us to “look beyond” them to a broader conception of provocation. As our supreme court
has been clear on this point, we decline defendant’s invitation to expand our analysis. Beyond the

four categories.

952 We also find no support for defendant’s coﬁtention that the recent amendment to the
second degree murder statute'“_evince_s a recognition on the part of the legislature that there are .
categories outside of the four recognized catggorigs' where seripus provocation could be found.”
Effective January - 1, 2018, the legislature amended the statutory definition of “serious

provocation” to read as follows: '
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 defendant’s conviction for first degree murder.

No. 1-17-1882

‘.‘Serioﬁs provocation isi porxdu@t sufﬁcieht- to, excite an intense passibn in a reasonable
.perSon provided, howe;.\;er, tha:t' an actiion that does not other\qvise.i constitutq serious
provocation cannot qualify as serious .pr(i)voéation’ because of theldiséovery, knowledge,
or diéclosure of the victim’s se>;u'al orienjtatiofl as defined in Section 1;-103 of the Illinois
Human Rights Act.” Pulé. Act 100-460, § 5 (eff. Jan: 1, 20'18)'(arnendihg 720 ILCS 5/9-
2b)). '
9§53 Initially, we note that the version of the staiut:e un;def which defen_dan; was conv:icted did
not contain language c‘cﬁ)ncemi‘n:gv the ‘\flictim’s,s_vexual ori:entatic'm, and’ iﬁ_stea';d defined “serious
.provdéation” only as “cohduct vsui‘?ﬁciént to exéite an injtense passion in a lj'easonable?person,”
1720 ILCS 5/9-2(b) (West 2010);. Thus, even if fhe lf;gisléture intended to »ex?pand its c¢nception

of serious provocation by amending the statute, the new lénguage would not épply.in defendant’s

case. Moreover, nothing in the language of the amendment implies that the flegislatur,e? intended .

for the prior version of the stafute to apply moré, bro'ad-lyjthan our supren'ie court has inferpreted.

Accordingly, We:rejectldefendjalnt’s provocatilon.' arg@erit to the extent that it does not conform .
" to the four judicially—recognizéd categories.
954 In short, the trial coufti did not abuse its discrefion in refusing to instruct the jury on.

second degree murder based on serious provocation, as there was insufficient evidence of mutual -

‘combat or any other source of legally-signiﬁqant pmvc:)ca_tion. Therefore, we will not disturb

'
1
t

455 For the foregoing reasons, the judgment of the circuit court is afﬁrmed.‘

156 Affirmed.
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N A
h THE CIRCUIT COURT OF COr COUNTY

' PEOPLE OF THE STATE OF 1uLLINOIS )  CASE NUMBER 11CR1047701
V. ) DATE OF BIRTH 09/09/86
LAZARO E ZAPATA ) DATE OF ARREST 06/02/11
pefendant = } IR NUMBER 1384579 SID JUMBER oiiiigpso

ORDER OF'COMMITMENT AND SENTENCE TO
ILLINOIS DEPARTMENT OF CORRECTIONS

The above named defendant having been adjudged guilty of the offense(s) enumerated below
is hereby sentenced to the Illinois Department of Corrections as follows:

Count Statutory Citation Offense = Sentence Class

001 720-5/9-1(A) (1) MURDER/INTENT TO KILL/INJURE Yrs. 040 mo0s.00 M

and said sentence shall run concurrent with count (s)

YRS. MOS.
and said sentence shall run (concurrent with) (consecutive to) the sentence imposed on:
YRS. MOS.
and said sentence shall run (concurrent with) (consecutive to) the sentence imposed on:
YRS. MQOS.
and said sentence shall run (concurrent with) (consecutive to) the sentence imposed on:
- . YRS. MOS.
R and said sentence shall run (concurrent with) (consecutive to) the sentence imposed on:
. " s
On Count defendant having been convicted of a class _ offense is sentenced as
a class x offender pursuant TO 730 ILCS 5/5-5-3(C) (8).
On Count defendant is sentenced to an extended term pursuant to 730 ILCS 5/5-8-2.

The Court finds that the defendant is entitled to receive credit for time actually served
in custody for a total credit of days as of the date of this order

IT IS FURTHER ORDERED that the above sentence(s) be concurrent with
the sentence imposed in case number(s)
AND: consecutive to the sentence imposed under case number (s)

IT IS FURTHER ORDERED THAT THREE YEARS MSR; CREDIT THE DEFENDANT FOR TIME CONSIDERED
SERVED SINCE JUNE 2, 2011; COUT TWO MERGES WITH COUNT ONE; BOND EXONERATED;
MITT TO ISSUE. i

IT IS fUR\gER ORDERED that the Clerk provide the Sheriff of Cock County with a copy of this Order and that the Sheriff
take the defendant into custody and deliver’ hlm/her to the Illinois Department of Corrections and that the Department take

hlm/her into custody and confine him/her in a manner provided by law until the above sentence is fulfilled.

DATED _ FEBRUARY..19, 2016 -
CERTIFIED BY C, LEWIS™~
-~ 77 DERUTY CLERK

VERIFIED' BY |
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SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

Lazaro Zapata FIRST DISTRICT OFFICE

160 North LaSalle Street, 20th Floor
Reg. No. R31426 Chicago, IL 60601-3103
Menard Correctional Center (312) 793-1332
P.O. Box 1000 . TDD: (312) 793-6185

Menard IL 62259
September 25, 2019

Inre: . People State of lllinois, respondent, v. Lazaro Zapata, petitioner.
Leave to appeal, Appellate Court, First District.
125030 -

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
entitled cause.

The mandate of this Court will issue to the Appellate Court on 10/30/2019.

Very truly yours,

Cm%’ﬁzgf Gesboct

Clerk of th% Supr}eme Court
}
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SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721

CAROLYN TAFT GROSBOLL FIRST DISTRICT OFFICE
Clerk of the Court 160 North LaSalle Street, 20th Floor
July 08, 2019 - Chicago, IL 60601-3103
(217) 782-2035 (312) 793-1332
TDD: (217) 524-8132 TDD: (312) 793-6185

Lazaro Zapata

Reg. No. R31426

Menard Correctional Center

P.0O. Box 1000 e e e e e -
Menard, IL 62259

Inre: People v. Zapata
125030

Dear Lazaro Zapata:

This office has timely filed your Petition for Leave to Appeal, styled as set forth above.
You are being permitted to proceed as a poor person.

Very truly yours,

CorelynTogy Gushoer

Clerk of the Supreme Court

——— ————cc: - —-Attorney General of lllinois - Criminai ,,:;)iviséon - S
State's Attorney Cook County
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STATE OF ILLINOIS )

2 ) SS:
COUNTY OF COOK )
3
4 IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT-CRIMINAL DIVISION
5
6| THE PEOPLE OF THE )
STATE OF ILLINOIS, )
7 )
Plaintiff, )
8 )
VS. ) CASE NO: 11 CR 10477-01
9 ) :
LAZARO ZAPATA, )
10 )
Defendant. )
11 )
12 |
13 REPORT OF PROCEEDINGS had in the
14| above-entitled cause on the 30th day of SEPTEMBER, 2014,
15| before the HONORABLE THOMAS GAINER, Judge of said court.
16
APPEARANCES:
17 HONORABLE: KIMBERLY M. FOXX,
State's Attorney of Cook County by,
18 MR. SHITAL THAKKAR,
Asst. State's Attorney,
19 On behalf of the People of I1linois;
20
MR.MATT McQUAID,
21 PRIVATE COUNSEL,
ATTORNEY AT LAW,
22 On behalf of the Defendant.
23| JAMIE MITCHELL
OFFICIAL COURT REPORTER #084-003450
24| CIRCUIT COURT OF COOK COUNTY
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THE CLERK: Zapata.

2 THE COURT: Mr. Zapata is present before the Court.

3 Lawyers, identify themselves, please.

4 MR. McQUAID: Matt McQuaid on behalf of Lazaro Zapata.
5 MR. THAKKAR: Shital Thakkar on behalf of Lorraine

6 Lynott.

7 THE COURT: Record should reflect that the lawyers came
8| to me yesterday and explained that there was a witness for the
9| defense that was missing -- not missing, but unavailable for
10| this week. So, I told the lawyers that I would call off the
11 jury and we would reschedule the jury trial to a time when the
12| witness would be available. Is that correct, Mr. Thakkar?
13 MR. .THAKKAR: Yes.

14 THE COURT: Mr. McQuaid.

15 MR. McQUAID: Yes.

16 THE COURT: So, today you're asking leave to file a

17| motion in limine, is that correct?

18 MR. McQUAID: Yes, sir.

19 THE COURT: And you've been given a copy of the motion?
20 MR. McQUAID: Yes, Judge.

21 THE COURT: Are you prepared to argue the motion today?
22 MR. MCQUAID T Yes, Judge:
23 THE COURT: I just received it.
24 MR. McQUAID: Yes.
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THE COURT: Al11 right.

2 MR. THAKKAR: Your Honor, may I clarify one thing.
3 Mr..McQuaid -- we've had a 1ot of open communication. When
4| the unavailability of the witness first became apparent, we
5| had discussed, you know, a possible stipulation. But, I mean,
6| wultimately, that maybe the defense's evidence, but I did
7| indicate, at that time, that we had this motion that we would
8| be filing, mainly point No 1, which would be the one that's
9 the most contentious portion. So, I did give him a heads up
10| of the written portion. It wasn't filed until today.
11 THE COURT: The only feason I asked him if he was
12| prepared to proceed, was because if he wasn't, I was going to
13| give him a week to get up to speed. But, since he says he is,
14| 1 take him at his word. He's a fine lawyer. I need some
15| context. I need to know more about what's going on here.
16| Just reading paragraph one, doesn't do it for me, if you know
17| what I mean. |
18 MR. THAKKAR: Sure, because precluding the defense's
19| evidence. I would -- I feel more comfortable Tetting
20 Mr. McQuaid maybe inform the Court as to what they propose and
21 then I could respond.
22 THE-COURT—Coutd I see the file, please, Sharice? ItU's
23| just a two-count -- I'm sorry, three-couﬁt indictment alleging
24

first degree murder of Raul Medina, knowing and intentional
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vstrbng probability of death or great bodily harm and

2 possession of a stolen motor vehicle owned by Medina, correct?
3 MR. McQUAID: Yes.

4 THE COURT: Okay. Why don't you give me some context

5! here.

6 MR. McQUAID: Your Honor, my client is charged with

7 running_over Raul Medina with the intent to commit first

8 degree murder. That allegedly happened on June 2nd, 2011.

9] We've raised an affirmative defense of self defense in this

10| case. When the car hit Raul Medina, that's not where the case
11 begins and ends. The defense's position is this began way

12 into the late evening hours of June 1st. The incident between
13| Raul Medina or Raul Medina's ex-wife, who lived upstairs from
14| the defendant and.his girlfriend, Ms. Ayala.

15 It's our contention, your Honor, that due to some

16| type of a dispute, Ms. Medina felt that her t.v. was stolen by
17| the defendant or his friends. They beat up Irene Ayala, took
18 her in their car and took her on a ride ouf to Naperville and
19 basically letting the defendant know they had his girlfriend,
20 and until he returned fhe property, they were going to keep

21 her. That's how it began.
22 So, there's evidence, your Honor, from lrene Ayala
23| and Delilah Medina and from the defendant who will testify in
24| this case because we have raised self defense, that that, in
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fact; did occur. That was the beginning of this particu]ar'

2| case. It's a steady flow, your Honor, until the defendant is
3| alleged to have run over Raul Medina on the 2nd of June. The
4; defendant is alleging that he was defending himself and others
5| when he was in the car and drove the car.
6 betective'-- aftér defendant was informed that Irene
7| Ayala had been taken by Delilah Medina, he called the police.
8| The police came to the Tocation where they 1Tved. A1l these
9 people lived in the same building, three-flat building on
10| Kedzie -- near Kedzie, near where this happened. The police
11 came out, several police officers, including a lieutenant.
12| The defendant will testify that he did call the police. The
13 police came to investigate. Ultimately, your Honor, they
14| didn't do anything. They didn't believe him. They didn't
15| believe what he was telling them. They didn't believe that
16 Irene Ayala was kidnapped. There is an indication that there
17| was a conversation overheard between the lieutenant and Irene
18| Ayala. We dispute that was Irene Ayala on the phone; however,
19| we want to call the lieutenant to corroborate that defendant's
20| testimony that he did call; that he was seeking assistance for
21 this kidnapping, that the police did respond. We want to call
221 the Tieutenant and ask him questions if he did respond, what
23| he did, what information that he -- did he attempt to get
24| information, not anything specific as to content. I'm not
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1| 'necessarily looking to get into that, your Honor. But, I

2| think in order to corroborate the defendant's version of what
3| happened, we should be allowed to call this witness to that

4| fact that this did occur. It's in the report. We know it

‘5 happened. We know that he indicated that he did respond to

6{ the defendant's Tlocation in response td a call. What did he

7 say? What became of that? And then after the police Teft,

8 the case continues, the evidence continues, the witnesses

9| would testify to what happened after that, including the

10| defendant up until the point where the car hits Raul Medina.
11 I think it's an essential part of our defense. We
12 should be allowed to put on our défense from the beginning of
13| the case. Your Honor, we should be allowed to present our

14| version of what happened, what his mental state was, at this
15| time. This is an essential part of including all the evidence
16 that<wou1d be gotten from witness' testimony indicating how

17| this begin and how it ended up. I think that's fair, and I

18 think that's what we're asking to do in this case.

19 THE COURT: So,'are you asking to use the words that

20| Ayala is alleged to have said, "I'm here on my own free will.
21 I'm not coming home"?
22 MRTMcQUAIDT—No,not—necessarity——I"'mmnot—Tookingto——]
23 get to the content. I want to call this witness -- I think --
24 THE COURT: You want to call him, this iieutenant, the |
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guy that's not available, to testify to the fact that he

2 responded to a call that was placed by yourvc11ent to the 911
3| center at your client's home and he had a conversation with
4 your client without going into the contents of the

5| conversation and what he did thereafter?

6 MR. McQUAID: Basically what he did in response to what

7 he said. I think that it helps prove my case. It

8| corroborates what my client says.

9 THE COURT: Your client is going to testify to having
10| called the police and informed the police -- your client is
11 going to testify to having called the police and saying the
12| girlfriend has been kidnapped and the police respond to the
13 home . lWhat you want this lieutenant for is to corroborate
14| they aktua11y went to the home and Tooked for Irene Ayala 1in
15 the'hohe and didn't find her, and that's the --

16 M%. McQUAID: That's it.

17 THE COURT:  No statenments?

18 MF. McQUAID: No, Judge.

19 _MF. THAKKAR: Our objection is two-fold. First 1s»on

20 re]eva%ce, and here's why, your Honor. We dispute that there
21 was eer a kidnapping in the first place. Secondly, the

22 reasoniwhy Tt s—irretevant—is because when—thepotice showed
23 up, thHs happened hours before, hours before this incident

24

happened. There was a physical altercation on scene. This is
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1 the MUrder scene. Hours later, therée is a physical

2| altercation between this defendant at least two of his friends
3| and the victim. So, it's three on one. Once the victim,

4! although it seems 1ike he was handling himself pretty well,

5| once he realizes it's three on one, he starts walking away,

6| walking away from the incident, at which point, this defendant
7| got into a -- the victim's vehicle with Irene Ayala, and one

8| of these other individuals, and was leaving. There was

9 something that was saidvby the victim. This defendant then

10 proceeded to make a u-turn and goes after the victim, rides a
11 fence until he hits the victim and smashes him against the

12| pole.

13 Now, I don't know what the defense is going to

14| testify to, but at Teast from the discovery that we have as

15| far as the statements to the police, that's all uncontested.
16| So, that's why I'm.saying that this previous incident is in

17{ essence a jury nullification area because the defense wants to
18| say -- essentially, 1t's}what the defendant indicated to the
19| police, that this guy was a menace to society and I had to

20| take care of him because in the future, he was going to keep
21 bothering us. That's not a legal defense. So, that's why our
22— first—objection ts—Tetevance—Whether—ornot—this—tncident
23| occurred early, whether or not he called the police, is
24| actually irrelevant to his u-turn to him riding a fence and
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smashing this gentleman who is unarmed against the pole. It's

1
2| there to distract the jury from the legal -- the relevant
3 legal issues here, which is essentially what happened right
4| there. ’
5 Our second objection is hearsay. The defense has
.6 indicated that it's to corroborate what the defendant 1is going
7| to testify to. It's improper bolstering of what he's going to
8| testify to. There has to be»some context as to how they got
9f there. He could certainly testify about that. Now, if your
10| Honor does decide to allow this in, then we believe that that
11 quoted information is then admissible although the defense --
12| of course they don't want -- they don't want that information
13| coming in, that's why they're not seeking to have testimony
14| come in. They don't want the information coming in that the
15| woman on the phone said "I'm here on my own free will".
16| Excuse my language "you're an asshole, and I'm not coming
.17 home".
18 I did indicate to Mr. McQuaid -- I forgot to include
19| the secondary part that we ask that that entire factual
20| analysis scenario be precluded. I apologize, I didn't put
21 that in the written portion. But, that's essentially our
22— entireobjectiontopoint—No—1:
23 THE COURT: So, how did your client learn that someone
24| had been kidnapped?
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MR. McQUAID: They called him.

2 THE COURT: Who's they.

3 MR. McQUAID: Raul Medina and Delilah, but Delilah

41 called.

5 THE COURT: Delilah who?

6 MR. McQUAID: They lived upstairs. Delilah and ﬁau] are
7| together. They're ex-wife and ex-husband who are still

8 friends and they were together in her apartment, at that time.
9 THE COURT: So, your theory is that this goes to his

10| state of mind at the time?

11 MR. McQUAID: From the defendant's point of view, she was
12 not being allowed to get out of the car. He was asking her to
13| get out of the car and they weren't doing that. There's

14| confrontation. The confrontation moves from that location to
15| another location.

16 THE COURT: She's beaten?

17 MR. McQUAID: Yes. Now, they're going to say my client
18| did the beating first. Again, they're going to say she is in
19 their voluntarily. She had to be there because she was safe
20| with them. They are the ones that did it. That's our point
21 of view. It is our defense that they did it. So, it's a
221—conftict—how—shegot—n—the conditionthat—shewas—mat—the
23| time when the fight essentially between the defendant and the
24 | people that the State indicates are the victims.
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1| THE COURT: How do you exp1ain“the‘sfatement "I'm here of
2 my own free will. You're an asshole. I'm not coming home".
3 MR. McQUAID: My explanation for the statement is that,
4| at some point, Kelliani (phonetic sp) gets on the phone and
5 he's 1indicating that it's Irene. We dispute that it was Irene
6,. that made the call. If the State wants to put it in, Judge, I
7 -- for purposes of calling my witness and pulling him on the
8| stand, I have no intention of putting that on in direct
9 examination. Your Honor can make a ruling whether it's
10 relevant or not. I'm willing to deal with it. It's part --
11 it's just part of what happened.
12 THE COURT: What's your guy do? Does he give them the
13| phone and say "here, dial this number"?
14 MR. McQUAID: We're saying it's Delilah. I just dispute
15| who said it. |
16 THE COURT: A1T1 right. Anything more that you want to
17| say. It's your motion?
18 MR. THAKKAR: Very briefly. That further explains --
19| creates almost a trial within a trial. We have secondary
20. issues of who actually made that statement, which really again
21 putting in context of what happened hours later, it's
221 absolutety nothingto do withthe u-turn—he makes to smash the |
231 guy up against the fence.
24 THE COURT: Well, here's how I will rule. I believe that
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the defendant's state of mind a couple hours before the

2 incident is relevant. So, I believe that the defense ought to
3 be able to call this detective to explain that he went there
4/ 1in response to a call of a kidnapping of Irene Ayala and they
5| searched the premise for Irene and didn't find her. I believe
6| that you ought to be able to cross examine this witness to the
7| extent that you can establish that they did not take/this as a
8| serious matter. I believe that you could use the content of
9| what was said. But, I think since it has an impact on his
10| state of mind at the time he encountered the defendant, I'm
11 thinking that Mr. McQuaid ought to be able to call the
12| . detective.
13 MR. THAKKAR: Yes.
14 THE COURT: 1I'11 take you at your word that your client
15| 1is going to testify. |
16 MR. McQUAID: I'm not calling him prior to my client
17| testifying.
18 THE COURT: I understand that. But, I was about to say I
19| take you at your word that your client is going to testify. I
20| take it that this lieutenant will testify after your client
21 testifies.
22 MR MCQUAID T Yes™
23 DEFENDANT ZAPATA: Thank you, your Honor.
24 MR. THAKKAR: We are looking for October 20th.
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THE COURT: I T1ike to start pickihg in the morning. What

2| time would you be here?

3 MR. THAKKAR: 11:00.

4 THE COURT: I would typically send the deputy to get the
5 jury at 10:45 and start picking before lunch. Ms. Ayala, the
6| = subpoena that we served on you is in full effect until October
7{ 20th, 2014 at 9:30 in the morning. Do you understand your
8 subpoena is 1in full force and affect. I will expect you to be
9 here on that date and time. Do you understand?

10 MS. AYALA: Yes.

11 THE COURT: Okay. Thank you.

12 (Which were all the

13 proceedings had on this day.)
14

15

16

17

18

19

20

21

22

23

24
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