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QUESTIONS PRESENTED

rendered & decision which is contrary to lsw, sssentislly wss effectively 3

sudent-Appellant snswer: YES

4

Pleiatiff~Appellee would snswer: NO

riail Court would snswer:NO

[+

J

Whetber the trial court by miscaleculating the totel amount st
defendant, where as omly 907 of $1,003, not 907 of $1313.99 should
tsken for reimbursement, based on the judges decision, the defendant should be

retutnad the emount of £278.00.

Whe

sether the trisl court erred by not applying the Hichigsn administrative rule

791.6639, which states tbat a prisoner csn accumulate funds witbout limits",

wherzz2s the evidence shows that the funds in question was accumulated over a 8§
Vear neriod? N £
¥ : Pefendant-Appellent snewer: vES

;uestion Asse

W~

or
9]

“bersss as the evidsnce shows that these fuads were a losn a4 by law, loazans
» . N
avy coasidered debt not assets.
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INDEY OF LUTHORITY

FEDERAL CASE LAY
Chapman v. Californis, 386 U.S. 18;875 set 824

Hsnkin v. Fipnel, 94& F.2d 853; 33 Fed 2. Serv. (8th Cir 1992)

vasple v. MeSwein, 259 Mich App 654, 667
b Fll o

ing Heights, 257 Hich.App €88, 694 800.401

Yous

neiw V¥, City Of Ster

STATES AND COURT RULES:

wich.Adm. R. 791.6639; MCR 7.209 {A) (i)
Federal Rule Of Civil Procedure 59(E)

17 U.S.C.S. § 24
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STATEMENT OF FACTS

On January 8, 2017, Defendant-Appellent Damon S§. Allen filed & motion to
cesse rvestitution teo the third circuit court of Michigan in tbg County of
Wayne. On Yarceh 33, 2017, The Homorable Judge Rober J. Colombo ﬁr. granéed the
defendsnt's motion and order to remit prisonmer funds, vacafed conrt.cost fees
end restitution. The Homorsble Robert J. Celombo decided thzt the Michigan
Department of Corrections was iﬁ error for imp;operly teking restitution
from the defendant, account for over 8 years., The honorable juage ordered

$2855.74 to be returned to the defendant's account, on Msrch 03,2017 the
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foet

treasurer (M¥DOC) fi
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)
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2d a complaint to raceive reimbufsemen; putsuant.to
BCL 800.401. oun May 19, 2017 bearing where the Defendant the honorabIe Daniel
A, Hathoway beld e show cause hesring where the Defendant was present vie
telephone. At the bearing tbe defendant testified thst the funds that was
ordered to be remitted back to bis szccount was protected by Michigan
administrative rule 791.6639 becsuse the fundis was accumulated over 8 vyesrs
and defendent testified that the fund weas ‘a loan which bhe had s wverbal
agreement to< pey back upon being relessed for parole. on July 19, 2017,
Honershle Judge Daniel A. HYathaway decided tmat $ 1988.99 was exeapf because
that wss the total of state wages esrned by the defendent. The judge
erroneously substrected thest total from$3,302,20 steting that $3,302, was the

approvimate amount in the Defendant’'s account. He then awarded the state $0%

of $1,323.01 and took $1,152.70 from Defendsnt's account.



On. 7-21-2017, Appellsnt fi

ot

ed 2 motion to swend or later the judgement
pursuant to : Federal Rule of civil procedure 5% (E). Stating that $3,302.00
was not the right smount iu the defendsnt's account. The correct t.otal was
cnly $-;2,9‘,‘42.l+6e Defendant sent coples of the receipt he recelve: from the
checks cent by the Wayne County Clerk as evidence for the correct total and
iafc;rmed the judge Dsniel A. Hatbaway the defendant was owed $ 278.59 Judge
Daniel A. Batbaway never responded.

Affidavit OFf fact

I, Dewoa 5. 4Allen, declsre under the pemalty of perjury that the above

stated facts are true to the best of my knowledge, information and belief.

James A Myers
Notary Public, State of Michigan
County of Chippewa.
Expires: 10/16/2019 Damon S. Allen
Acting In the County of Chippewa




(1)
The trial court vielated tbe Appellent's 14th amendwent rights by sbusing ite
T

1iseretion where im parsing omnt Appellsnt's sTgument, it render & decision

which was coairsry to the lsw,. Essemtially was effectively & miscarris

justice piscelculsted the total emcunt to be reimbursed based on its owm

Stonderd Of Review

e

Yhere the guestion im this mattsr imtially ewbraces due process Qquesticns cf
conatitutional msgnitude, that question 1is reviewed de mnovo, Chepmen V.

Cslifornis, 385 U.5. 18y 87 S Ct 5Z4; 17 L.Fd 2d 705, while tbe trial court

1

determination IS reviewed foxr 2z

&
o

vuse of discretion PEGEle . uESwoin, 759

Mich App 659 ©77 NW.W. 24 2356 (2003), also see Haliw v city of Sterling Height,

957 Mich. App 689, 694, 708-09 (2003) Standsxd of review in the interast of

justice.
Discugsion.

Defendant-2ppellant Dss the right to be protectes from any miscarrisge of

justice, & circuit court judge D2s o SWOIT duty to be fair and impartiel when

-

deciding on 2 Case: The g¢ircumstances of this csse may be considered & First
(8 - [P

Tmppression Case due tO the fect that mo c2se law was found te be similat O
essaonb LARE

¢he facts of this case..



ARGUMENT # 1
APPELLANT ARGUES THAT HIS 14TH AM RIGHTS WAS VIOLATED
WHERE AS, THE JUDGE FAILED TO APPLY THE SUPREMACY
CLAUSE TO THE ISSUE AT HAND

Judge Danizl A. Hathaway abused his discretion by or rdering raimbursement.

-

té The State Treasur_é's pursuant to S.F.R.A. 800.401: The Honerabls Robert J.
.Colmxbo's decision should be considersd a legal judgement against the M.D.O.C.
and the State of .Michigan, which means the funds that were ordered to ba
returned to the Defandant are protactad by ﬁhe Supramacy Clause.

Tn Hankins v Fionel, 969 F2d 853; 53 Fed. R. Sexv 32 (8th Cir. 1992) the

U.S. Supreme Court stated that it would be um- comstitutional to apply the
State facility reimbursement act on a priscper, when the prisorer won the

funds in guestion from the State. In this case, tha 'rs'morable
q /

Colombo decided in Favc* of the Defendent

that ?he Mis c‘mgan Department of Corrzctions was in srror by taking Restitubion

C e~

from the Defendant.

Knowing the facts previously mentioned, the Eomorable Judge Damisl A
Hathaway violated the Defendent's 14th AM rights by abuse of discration when
he decided that tha M.D.0.C. was entitled tc Reimbursement of 907 of §
1,313.01. The Honorable Daniel A. Hathaway bresched his duty to protect the
Defendant which ig his sworn duty o protect 211 civizens of the United States
of America. Ths Honorable Daniel A, Bathaway did not pr oerly apply the law,
by not considering whera the funds came from, by not considering the fact the

M.D.0.C. techmically embezzled those fumds from the Dafendant before the Cour

¥

ordered the funds to be returnsd.
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ARGUMENT # 2
JUDGE DANTEL A. HATHAWAY VIOLATED THE DEFENDANTS 14TH
AM RIGHTS BY ORDERTNG THE DEFENDANT TG PAY
RETMRURSEMENT WHEN THE FACTS SHOW THAT THE FUNDS 1IN
QUESTION WAS ~ ACCUMULATED, ORDERING  RETMBURSEMENT
VIOLATED MICHIGAN ADMINISTRATIVE RULE 791.6639
All parties agree that the funds in question were accumulated over a 8
year period and was improperly taken from the Defendant. All parties agree
that these funds was Granted to the Defendant by the Chief Judge of Wayne
County Honorable Robert J. Colombo Jr. Due to these undisputed facts, the
Honorable Daniel A. Hathaway was im error on his decision to grant the

Michigan Department of Corrections reimbursement pursuant to  800.401.

Michigan Administrative Rule 791.6639 clearly states that a prisoner can.

accumulate funds without merit.

By law, the Michigan Department of Corrsctions is entitled to follow the

Administrative Rules without deviation. = Appellant argues that: It would be a

disgrace in the United States Constitution if this Honorable Court allow the
M.0.0.C. to illegally embezzle funds from the Appellants account, considering
the fact that the M.D.0.C. was responsible for the error of taking the finds
and these funds was accumulated cver 8 years.

This Court should Order all of the funds to be remitted to the Appzllant

based on the accumulation rule in Michigan. Administrative Rule 791.663%

10.



ISEUE 3

e st s

nefendent's 14th ameandment rights was violated by Judge Deniel A. Hatboway
when he considered tbat the funds sent to defendsnt was zsset,wbere as the
cv dence shows that tbe funds was 2 losn and by law lcsn ere considered &

debt.

At the show cause h-a~ing on Msy 19, 7017 the defendant p-esemted evidence

+nsr all the imcome which was sent to bis acecount, was @ loan, Defendent Allen

that he has 2 verbal agreement witk bis brotber. who is the sole

.dant,that upon release for parole Dztendant Allemn is

provider for the def
obligated to psy any money sent o him during the time of incarcerstiom, beck

o his brether. This v:rbal agreement is binding in a cowvrt of law. Due to the

[

fact that these funds sent to the defecdent was o loam; by lsw, they can act
“= considered sscets.The Honoreble Deniel A. Hathaway erred by net properly
spplying tbe law conceruing the defendants assets and or debts, his decisiocu
wss abuse of discreticm and a violation of defendants 14th awendwent rigbts,

sppellant's testimony at the show cause bearing sbould be sccepted zs truth,

2ss they sre clesrly irratiomal or wbolly imcredible. Denton v Hernaudesz,

o

9]
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9¢ 11.8. 25,33(1992) ¥redersl Statute 12 U.5.C.§ 24 states that 2 loan is uck
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ICSUE #4

TRIAL JUDGE VIQLATED THE DEFENDANT 14th AMENDMENT RIGHTS TO
LIFE, LIBERTY AND JUSTICE, WHEREAS HE GRANTED MORE THEN 90%
OF THE TOTAL AFTER SUBTRAGTING THE $1,988.99, WHICH THE JUDGE
DEFINED AS "PRISONER WAGES." |

Based on the Circuit Court Judge, Daniel A. Hathaway decision, the total fund exempt
from reimbursemeant was $1,988.99 (see exhibit (A) final order line 6).

Based on the notice of submission filed by the Attorney General on May 25, 2017, the
defendant had a total of $2,855.00 in his prisoner account. (See exhibit (B} notice of
submission) the honorable judge mfétak.ingl‘y stated that "approximate” amcunt was $3,302.00.
This error is a clear miscarriage of justice. First the amount was never submitted to be no more
then §2,855.00 Second "approximate” is not a definite number and should not be use in a Court
of law. The correct fotal was $2,992.48.

Based on the judges own decision, $278.59 should be remitted to the defendant's
dccount. Enclosed as exhitit (C) is the three deposit receipt label as deduction exempt receipt,
‘directly from the checks send by Wayne County.

CONCLUSION

Due to the fact thet M.D.0.C.improperly took funds out of defendent's prisoner

trust eccount for restitution and accumulsted these funds for 2pproximetely 8
years, it will clearly be ¢ miscarrisge of justice to apply (S.Fié.A ) 800 LOl
appellent should not have te pay the restitution twice, which would be the

1.2

csse if this court allows this erroneous dacision to stand.

RELIEF SOUGHT

For 211 the reasons srgued ebove, Appellsnt prays that this Honorable Court
reverse the trisl courts’ erroneous decision, vremit all the fuods in question
Dack)to the Appellant's prisomer accoount and close this case ifor good
Whivz ar radurn C]%’.gb FEE. T '

Bespectfully Submitted
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