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~ INTHE
SUPREME COURT OF THE UNITED STATES -
* PETITION FOR WRIT OF CERTIORARI

Petitioner re.spe'ctfully'prays_'that a writ of certiorari issue to review the judgment below.

'OPINIONS BELOW.

" [ 1] For: casesv-from' federal cOurts*

The op1mon of the United States court of appeals appears at Appendlx

to
the pet1t10n and is-- '

[ ] reported at _____ ' o,
[ ] has been des1gnated for pubhcatlon but is not yet reported or,
[]is unpubhshed o _

: -The oplmon of the United States dlstrlct court appears at Appendlx to

the pet1t10n and is-

' [ 1 reported at __ : ' ; or,
[ ] has been designated for pubhcatlon but is not yet reported or,
' [ ] is unpubhshed

: ["f For_cases from state. courts:

~ The opinion of the hlghest state court to review the merits appears at
Appendix & __ to the petition and is

[ ] reported at ' ' y Or,
. [ ] has been deSIgnated for pubhcatlon but. is not yet. reported or,
[‘I is unpubhshed

"The opinion of the _— [linais Aereliste 3w Piétricr court
_ appears at Appendix to the petition and is - _

[ 1 reported at _2019_LL Aer 6d) l4o553 - ; or,

[ 1 has been designated for pubhcatlon but is not yet reported or,

[1lis unpubhshed

i ) s —e— T



~ JURISDICTION -
[ ] For cases from federal courts

| The. date on- Wh1ch the United States Court of Appeals dec1ded my case |
was. :

[] No petition for rehearing was timely‘ filed in my case. |

[ 1 A timely petition for rehearmg was demed by the Umted States Court of -
Appeals on the following date: _ a.nd a copy of the
» order- denymg rehearing appears at Appendlx -

[ ] An. extensmn of time to ﬁle the pet1t10n for a W'I'lt of certlorarl was granted
‘to and including : (date) on _ ' : (date).
1n Apphcatlon No. __A . C ' '

o The_": jurisdiction of this Court is invoked under 28 U.S. C. §1254(1). .

M For cases from state cmirts:- - Sep 25,2019

 The date on Wthh the highest state court decided my- case was W |
A copy of that decision appears at Appendix

[1A timely petition for rehearlng was thereafter demed on the following date:
,and a copy of the order denymg rehearing

appears at Appendix

[]An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A : : : : '

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).
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STATEMENT OF THE CASE

On September 12, 2014 Christopher L. Croom, Defendarit, was charged by superseding

_ 'fi"ndictment-with four counts of First degree murder and one count of unlawful possession of a

 weapon by a felQn(U?WR) (C27-29). It was alleged that on or about August 13, 2014,

Defendant, without lawful justification, caused the death of Melvin Buckner by stabbing him in
the arm and chest, intending to kill or do great bodily harm to Melvin (Count 1).. Knowing such

act would cause Melvin’s death (Count 2). Knowing such act created a strong probability of

_- death‘ or great bodily harm (Count 3), and while committing a forcible felony (Count 4). With

respect to the UPWF charge, it was alleged that Defendant possessed a knife and used it 111ega11y-

- (C27- 29)..

'.'?'

ISSUE 1

During a hearing on September 22, 2014, Defendant was present with his Public

. Defender (PD), James Harrell.-.Assistant State’s Attorney (ASA) David Hansen represented the

' 'state The.’court presented the defense with a copy of the indictment and set a date for

arralgnment (R16 20).

1'_.-:,‘ L.
A

. Durlng a hearing on September 24 2014, P.D. Harrell appeared on defendant’s behalf
andASA Hansen .appeared for the state (R24-27).

At a status hearing on January 16, 2015 ASA Hansen appeared in court on behalf of

: defendant (R.37- 38) The following exchange occurred concerning Hansen’s prior employment

. as an ASA.

MR. HANSEN: The oniy,other issue, Judge, is as you know I was a former Assistant

: State’s Attorney. I did appeadr for the state a couple of times at an arraignment and I -- I think at

ahother court date in this case, and I’ve spoken to Mr. Croom about that and explained, you

| of 18
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' ‘know, potential conflict :and such as far as me fully and-- vigorously representing him now, and

he is comfortable and ok_a'y: with r>nfc‘ being his Public Defender and would waive any potential -
gonﬂict, but I just wanted you to admonish hivm the- same on the record, Judge--

THE cQuRT: Okay |

| MR HANSEN: To make sure that is true.

THE COURT: All right. Ms. Tanner, does the state have any objection to the matter

being continued on the defense request to the April 20 trial date?

MS. TANNER: We do not. -

THE COURT: Okay and Mr. Croom, do you understand that when somebody who was

. a prosecutb_r becomes a Public Défendcr it-- it’s happened before-- the general rule is that if they
Sﬁvere intimately'involvevd-in.thcvcase'_t_here would be a conflict. If they were only tangentially
ir;'lv.olve_d in the case, there’s a waiverable conflict, and you could waive that and have him

. épntinue to represent you. Is that what you wanted to have happen?

THE DEFENDANT: Yes sir. |

THE COURT: Okay. So ,I’ll‘ leave Public Defender-Hanson to attend to this case....

(R3 8-39). |
On October 5, 2015, the stéte notified defendant of its intent to seek an additional 15

years imprisonment on the basis.that defendant was armed with a firearm during the commission

Sf first-degree murder (c129-30).

- The same day, Assistant Attorney Generals Jonathan Mckay and Robert Hollinshead

. éntered their appearances as special prosecutors and co-counsel with Knox County State’s

Attorney John Pepmeyer (R68-70). Hansen informed the court that his office would be retaining

20¢18
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outside counsel. Chris Kanthak, to.assist Hansen with defendant’s representation (R75). The

:“'c'ourt and the parties then addressed Hansen’s representation of defendant for a second time:

MR. PEPMEYER: For the record, your Honor, I would show the court an

'a,cknowledgment' and waiver of conflict that we hope Mr. Croom will review and acknowledge

1n open court. .
THE COUR: Okay

MR. PEPMEYER: We felt like quite honestly at an earlier hearing, the issue was

- broached for consideratio'n. The admonishments, we felt, were probably less than they should be,

that why we’re doing this.

THE .COURT:V Okay. All right. Mr. Croom, just so that we don’t have any

'giisunderstandings later, and so that you’re cléarly' aware of what was going on with Mr. Hansen

- \;{'fﬁen_ he was inthe State’s Attorney’s Office, and so that you cllearly understand your right to

Rave an attorney who would have no prior conflict, they’ve asked me to admonish you so that

you would understand and acknowledge that David Hansen, who’s the Public Defender of Knox

County, was previously employed by the Knox County State’s Attorney’s Office as an Assistant

State’s Attorney at the time the case was initiated.

That you understand and acknowledge that although the State’s Attorneys of Knox

-G-"ounty never designated Mr. Hansen to be the Assistant State’s Attorhey assigned to handle the

© . Cése, as part of his duties, he nevertheless performed the following actions in that case: He did

ffot present the evidence in the case to the Grand Jury of Knox County, but he did .appear on
behalf of the State when the Grand Jury reported its actions to the court on September 12, 2014,

At which time, the case was continued for arraignment to September 24.
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- And he'appear_ed_.;on- behaif _Of the State Sep'tc'mber'2‘4, and the case was continued for
o i;rfaignmént. bn chobcr—-to October 1
 Andhe appeared on behalf of the State on O‘ctobe.r-ll, 2014 when you were arraigned on-
the charge and pled not guilty.'
And they_’d like you to.undgrstand' and aci(nowledge that because he was a former

) "pfosecutor who had some personal invoivement with the prosecution Qf the case, a per se conflict

. of -inter_evst-exis_ts, andunderstand and acknowledge that under the Sixth Amendment of the
: éonstitution, 'you have the right to an attorney who has no conflicts of interests; and

K ;t}nderstahding the situatipn’ and riéht_s in this case. You may waive the right to be represented by
gn'attomey-whc;_is nota former prosecutor and who had some personal involvement in this case
~and ask that Mr. Hanséﬁilc‘or.lt_iriue._ to 'vrgprevsvent youin this casé. ' |
| Having'hear_d what I just sai_d,"do you want Mr'.'.vHal.qsen to colﬁtinue as your attorney?
- THE DEFENDANT: Yes, Sir.
THE COURT:' Okéy. Do you have any qﬁestions about that?
B THE DEFENDANT: No, s1r Irevzie_v'v_ed.thev.terms. _ |

. THE COURT: I'm sorry?

| .fHE'DEFENDANT: No, sir.v I-- I’ve reviewed it already.
THE COURT: Okay. Then .I"ll‘ haye you please sign at the bottom acknowledging that here in
open court. - o |
(Defendant complies)(R76-79)

~ The writtg'n waiye_r .s_ig.ne‘d by defendant provided that he understood the following:
ﬁansenwas previously émployed asa Khox County ASA when this case started; Hansen

eiii;peared on behalf of the State when the grand jury reported its actions on September 12;

i
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‘Hansen appeared on behalf of the State in court on September 22 and Septembef 24 when the
?a;se. was continu_ed‘ for arraignment; Hansen appeared on behalf of the State on October | when
: é_efendant was ar,raigned;zl..a Per se §0nﬂict existed because- Hansen was a former prosecutor who
' had S(v)mevpe‘rsorialﬂ involifement with the prosecution of this case; and defendant had a Sixth
%mendrﬁént righ.t-'.‘to an attorney with no conflicts.of interest. The written waiver also provided
.t:hat defendant Was_, waiving his right to be represented by an attorney who was not a former
br,osecut@f with some personal infvol.vement in thié case and that he wanted Hansen to continue to
represent him(C128).
_ Dﬁring trial, defcridar_lt attempted to file a fnisconduct motion with the court (Attached
Exhlblt A) which defense éounsel refused to adopt. (Trial transcripts pages 574-576). This
. giotion deﬁohstréted, among othef_ things, the per?onal relationships and refusals to act on
. %ﬁiséoﬁduét by défg:nse cou.nselz.Hansen. The Court élaced- this motion in the records but refused
B to hear it Becéusc. defendants with counsel can’t have “hybrid represéntation and file motions
%éithout counsel” adpptingf.’ them. The_ court also'opinec.l, “I don’t know what you said in’em, but
ﬁley need to look that over Very carefully before théy fulfill their role as gatekeeper to determine
" what should or sho_uldn’t be filed, and also to detefmine whether or not those-- they have a
separate responsibility to. make éme that any motions that théy adopt would not subject them .to '
éénctions.’.’ App.ar‘ently thé court was more concemed about possible ramifications. to the
é%unséls ihvolved_, than the rights of the defendant.
The court conducted a jury trial beginning on April 19, 2016, and ending on April 26,

3016 (R342 et seq.). The state elected to nolle prosequi count IV (felony murder) (C577).

ISSUE 2

SOfig




During voir dire, the Cduﬂ asked the venire whether anyone knew Latoya Wright, a
potential witness (R674-78). Iurof Tammie Miller told the Court that she knew Latoya Wright
"'fi‘){ecause she attended _churéh with‘_ hér about five times in the previous year (R678-79). She had
no social involvement with Latoya'éside frqm-“sight. or very casual conversation” (R679). There

was nothing abou_t‘Latoya’.s" mémbership at her church that would make her more or less credible

~ than anyone else (R680). Juror _Mille,r said she could be fair and impartial notwithstanding her

-knowledge of Latoya (R68). Later, in response to questioning by the State, Miller stated that she -

?Llso knew Latoyﬁ’s mother and brother (R716). Members of Miller’s family who attended the

church were also friends Wiih Latoya and her family. Their families were friends (R716-17).

It\ﬁ'?lille'r“_reiterated that she could be fair and impartial (R718). Miller was ultimately accepted as a

: ﬁlror (R751). :

At trial, the state presented _testi_mony from three occurrence-witness, one of which was

. Latoya Wright (Melvin Buckners best friend) (R883-1146).

Later during deliberations, _the' prosecution-disclose_d to the Court that a staff member of
the State’s Attorney’s Office discovered that Juror Tammie Miller was the mother of Blair

ﬁayngs. Blair had been married to Rogeria Haynes. Rogeria had obtained an order of Protection

ok . ) . . .
-against Latoya Wright (state’s occurrence witness), and Rogeria was a defendant in an

ﬁégravated-baﬂew case where Latoya was the victim. Moreover, the alleged motive for the

_ Biattery was Latoyas multi-year relationship with Juror Tammie Miller’s son, Blair Haynes. The

, prosecution explained that Juror Miller never disclosed this information during voir dire when
asked about how she knew Latoya. The state requested that Miller be questioned and replaced

with an alternate juror (R2158-61). Defense counsel requestéd a mistrial (R2162). In response

6of I8
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the state opposed a mistrial and argued that “she should probably be questioned by the court

“about her relationship with Ms. [Latoya] Wright” (R2164).

The court opined that it had “no idea” why Juror Miller did not disclose the information

concerning her son and Latoya (R2164). The court noted that during voir dire, Juror Miller swore

' .ﬂnat she could be fair and impartial (R2165). The court then said, “Whether or not this case

would reach a verdict is now moot because while you’re looking at me, the bailiff signaled me

~ that a verdict has- arrived. So I would say that all those objections have been noted. You can poll

-the jury at the end of the case, but I’'m gonna receive this verdict, and that is gonna be that”

(R2165)..
The jury. foﬁnd thé defendant guilty of First-degree Murder (Counts 1 and 3). If found

that the state failed to prove that defendant had a firearm during the commission of the Murder.

: And it found defendant guilty of Unlawful Possession of a Weapon by a felon (Knife) (C572-77;

' R2169-70).

Defendant filed a motion for a new trial on May 13, 2016, and amended the motion on

- ;\gi_{ugust-9, 2016 (C577, 597-602). Defendant argued, inter alia, that the court erred when it

gddressed the issue involving Juror Miller and should have declared a mistrial (C597-602).

On August 12, 2016, the trial court denied defendants post-trial motion and sentenced

defendant to 55 years’ imprisonment for first-degree murder (C603; R2223-28, 2335).

Defendant filed a motion to reconsider sentence on August 29, 2016 (C610), which the

court denied on September 14, 2016 (C622; R2346).

Notice of appeal was filed on September 14, 2016 (C624-25). The office of the State-

Appellate Defender was appointed (C626).
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On February 14, 2'017, The Illinois Appellate Court, 3rd District,'gllowed leave for
‘Tciefendants instanter filing of an amended notice of appeal (A4-5).
" On August 24,2018, the Defendants Bnef and Argument and supporting documents were
ﬁled w1th the Clerk of the Appellate Court.
- On December:'12,_2018,the state filed its brief and supplemental Appendix of Plaintiff-
- Appellee People of the State of Illinois_.
On January 10, 2019, the Defendant’s Reply Brief for Defendant-Appellant was filed.
On May 7, 2019, the Appellate Court affirmed: Christopher Croom’s conviction in a Rule
' 23 order. No. Petition for rehearing was filed. A copy of the Appellate Court’s judgment is
| ét%pended to this petitiou. In this,,Appellate Courts decision, the court says, “Defendant contends
H he is entitled to a new trial beeause the Circuit Court failed to conduct an evidentiary hearing
“ 'I 1‘11'[0 Juror Mil,l_erf.s i,mpal_lrtiality’.’ (page 10). This is not what defendant contended. Defendant
o eOntended that because the ercuit Court failed to do an inquiry after the State presented non-
eonj e_cturetl evidence of falsehood by Juror Miller, ‘while trial was still in progress and an
alternate juror could hatfe been seated, is why defendant is entitled to a new trial. That an

. evidentiary hearing would be proper if this evidence was brought to the courts attention after trial

’uizas concluded. People v.v Mitchell, 121 Ill App. 3d 193 (1993).

On May 29, 2019, a petition for leave to appeal was filed with the Illinois Supreme

. Court

" On September 25, 2019 the Supreme Court of Illinois denied to review. (Unpublished)
- éippended to this petition.

No petition for rehearing was filed.

8Of I8




- REAS‘ONS FOR GRANTING PETITION
o v . _

The United States. Constitutién guarantees de_fendants right to counsel. The rightto .
counsel includes the. n'ghfto conflict free representation. The Judicial Districts of the Appellate
courts éf Illinois have a split of authorify when deciding this issue.

" The Supreme Court has Iﬁade clear that for a defendant to knowingly waive his or her
' -right,t‘o conflict-free counsel, the txj‘ial.court must admonish the defendant as to the existence of
o the conflict and ité :signiﬁcanvcev.v What is not clear, as evidenced by the split of authority in the
judicial DiStrict_s of IAllinois: Appellate Courts is to what extent a trial court must admonish a
"defenc.la‘nt of the conflict’s.significance. |

- A per se conflict of interest exists where defense counsel previously served as a

. prosecutor in the same .cr,iminal»-pr'pceeding against the defendant. People v. Fields, 2012 IL.

112438 Sec. 18; People v Lawsbn; 163 111 2d. 187, 217-18 (1994), P.eople v. Kester, 66 I1. 2d

: _».1_‘62, 167-68 (1977). In t_hé'-instant:case, there was a per se conflict because defendant’s trial

K_ttorney', David Hansen, was a former prosecutor who appeared on behalf of the state in the
' é%rlyi stége_s of this case (R16—39, 76-79)..“Unless a defendant waives his right to conflict-free
;éprescntétion‘, a pér se conflict is automatic ground_é for reversal.” Fields, 2012 IL. 112438, Sec.
18, |
It is well éstablished that a defendant must be admeonished as to “the significance of the

" possible conflict” for é waiver to be made knowingly. See, e.g. Lawson, 163 Ill. 2d at 218;

People v. Olinger, 112 I11. 2d 324, 339 (1986) (Stating the same); Kester, 66 Il1. 2d at 167-68

| (éame); People v. Stoval,.40 I11. 2d 109, 114 (1968) (same). The Illinois Appellate Court has

stated that the trial court need not “Painstakingly detail every potential ramification of a potential

it
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oonﬂict’7 for the defendént.ﬁOlinge’r; 112 Ill 2d at 339-40. However, it has also stated that a

court’s admonishments should allow the defendant to understand how the conflict could affect

the representation'.: See, e,'g._:, Lawson, 163 T11. 2d at 218; Stoval, 40 Il 2d at 114.

s How a trial court.Should accomplish thisvis unclear;'Thvere is a split of authority among

' the Judicial Distrio_ts of the. Ilinois Appellate Courts on this issue.

One vieW,‘ fhat of the Thil“d{Judicial District, is that telling the defendant that a conflict

. oXists and_why it'exists (i._o., the court tells the defendant the factual basis for the conflict) is |
enough to admonish the defendant of the conflict’s significance. See People v. Jackson, 2018 Il

- App. 3d 170125. ”

' _In:“J ackson”, the defondaot. was represented in a stipulated bench trial, and then again on
: retnal following. a direct. éppeal, by‘at-torney Edward Jaquays, a part;time Public Defender who

) also worked.in private oraotioe. At the time of the retrial, attorney Nicole Moore was an associate
a%J aquays’s Private Law office. Moore had previously worked as a prosecutor in the case,

B vl%ljaving‘litigated a MOtiOI‘litO Supprcss. in the trial court, which the defendant ultimately won on

' Sirect aopéal. Jackson, 2018 IL. App 3d. 170125. Before the retrial, the state asked the
defendant to waive the conflict on the record. The tﬁal court advised the defendant that Moore
had previously worked as a prosecutor on the case but was currently v;'orking as an attorney in
Jaquays’s office. The defendant said he understood but added that Jaquays had not discussed the
' f;iaﬂer with him. :_The court gaveith'e defendant a few minutes to talk to Jaquays about the
‘E.‘iéituation’,"off the record. When the parﬁes went back on the record, the courf asked the
é’%fendant if he had any concerns. The defendant said “No, I'm fine. He explained to me the

é?ulation.” The defendant acknowledged that he had no concern and was “all right.”
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On appeal, the Th1rd Judicial District of Illlnms held that “the trial court adequately
'admomshed the defendant as to the COl’lﬂICt and its significance.” The Appellate Court explained
v‘_t‘hat the trial court had adv1sed th_e defendant about Moore’s work in the case as a prosecutor and
.;_llner current. position as Jaquays’s associate and that the defendant said he was “ﬁne with it.” This
case being.disti_nguishable from the instant case, because in the instant case, it was the direct
representation by the defense eounsel, (Hansen), who has the conflict.

In contrast to “Jackson”, and the instant case, the Second, Fourth, and Fifth Judicial
' _Pistricts of Illinois have expressed a-different view: The trial court must explain to the
defendant in a way the defendant might understood, how the conflict could impact counsel’s
| ablhty to zealously represent the defendant. Merely telling the defendant that a conflict exists,

' and why it exists, is not enough See e.g., People v. Acevedo, 2018 IL. App. 2d 160562; People

V Poole 2015 IL App (4th). 130847 Peonlev Coleman, 301 Ill App. 3d 290, 291-94, 301-302

. '(5th dist. 1998).

For example, a per se conflict existed in Acevedo l:)ecause defense counsel represented
one of the State’s occurrence witnesses. Acevedo, 2018 IL. App. (2d) 160562. Defense counsel
told the court that he had addressed‘the following with the defendant: The Conflict, its
, 1am1ﬁcat10ns what he expected the occurrence witness to say at the defendant’s trial, and “how
R 1t affects him and his rlghts Id. The Court admonished the defendant that there was a “per se
eOnfhct of interest”, which meant that defense counsel represented both the defendant and a
- State’s witness. The defendant said he understood. Id. The court told the defendant “this is very
serious” and added, “because of that representation, lhere are issues that may or may not come
up during the course of his representing you.” The defendant said he understood and confirmed

that he discussed “those” with defense counsel. Id. The court told the defendant that he could

11 of 18




.have a new attofney-if he felt that the conflict would affect him in a “bad way.” The defendant

said he understood and that he had discussed “all those scenarios” with defense counsel. Id. The

- defendant said he understood and that he had discussed “all those scenarios” with defense

- counsel. Id. The defendant said he wanted to proceed with the same attorney and agreed that he

: Would waive any objection. Id. At the court’s urging, the defendant confirmed that he was not

_} _iinder the influence of any drug or alcohol and that he did not have a‘nyi difficulty understanding

the concepts that they ,hadv discussed. Id. -

The Second district held that the defendant’s waiver was not made knowingly. Id. The

_ court opined, “Although the record makes clear that defendant was aware of the existence of the

- conflict, the record does not establish that defendant was advised of the significance of the

- conflict.” Id. (emphasis original). The court explained the basis forits conclusion: The record

~does not reveal the specifics of the discussions between counsel and defendant. Counsel never -

- éﬁ(plained to the court what information he had provided to the defendant concerning the

K5

.
£y

- ramifications of the conflict. No.r did defendant indicate that he knew the possible impact that the

- the conflict was “serious” and that there were “issues that may or may not come u ”, but it never
, - : p

éxplained-to defendant, in a way he might understand, how the conflict could impact counsel’s
representation of him. .. For instance, the court never advised defendant that, due to counsel’s
representation of [the state’s witness], counsel could be reluctant to cross-examine [the state’s
Witness] in a way that would be adversarial to her case but beneficial to defendant’s.

This case being virtually indistinguishable from the instant case. Only in Acevedo, he

' Wwas admonished more heavily than defendant in the instant case was. In the instant case, the trial

gburt admonished defendant that a per se conflict existed and told defendant why: Hansen had

[
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' :eppeared asa pros_ecntor. Defendant responded that he understood these things (R38-39, 76-79; .

;;3128). Nothing in-,the recetd illustrates that defendant was informed of how the conflict could

i iaffect Hansen’s representation.

s Under the view ef the’_laW- taken by the Second, Fourth, and Fifth Judicial Districts of
iI.tlinois, defendantdid_ not knowingly waive his right to conflict-free counsel because the trial
:ebtlrt- did not properly adtnonish him of the conflict’s significance. However, the Appellate court

_in this case did notapply this view of the law as stated in “Jackson” and concluded “The Court’s .
admonishments that a conflict existed and its detailed explanation of Hansen’s participation as a

__f_orrnef_ASA are sufficient to inform defendant of the nature and significance of the conflict.”

People v. Croom, 2019 IL App. (3d) 160553-U.

6 In regards to the adrnonisnments-in “Lawson”, the Court said, “It cannot be said, based
on this record, that defendent was ever informed of the significance of the possible conflict here
'_ so that he might understand how it could affect, even subtly his representation. Under such

Eircumstances, there is no valid waiver by defendant of his right to representation free from any

conflict of interest.” Laweon, 163-111. 2d. 187, 217-18 (1994). Stoval, 239 N.E. 2d. 441. Kester,
66.111. 2d. 162, 167-68 (1977). |
Also, what makes the instant case distinguishable from Jackson, Kester, Lawson,

éoleman,.and any other case quoted in any brief filed by any party in this case, is the fact that the
v._z;;imonis.hments that were administered to the defendant, were produced and given to the Judge
- to administer, by the state (R76-79). The state being the adverse party to whom the conflict of
tnterest involves. |

| This courts guidance is needed for multiple reasons regarding this issue. It should grant

this petition to resolve the split of authority in the judicial districts of Illinois so there is a
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..;’niforrn _lf;gal-'standg_rd in Illyin;)ivs‘ and across the country for the waiver of the right to conflict
}free counsel in criminal éés‘es._ |
This court shoul’d- grant this petition to erisu;e that when defendants do waive the right to
conﬂ1ct-free counsel, they do so knowmgly, with an understanding of how their attorney’s
- conflict could affect the representatlon The view of the law taken by the Third Judicial District
- 1n Jackson, and now the jnstant case, fails to do so. Merely telling a defendant that a per se
' :E:;onﬂic.t.exists and why it exits does not tell a defendant how the conflict could affect his
_ r?presentation. F or.-exampl_c;'_it 1does.not explainto a defendant that counsel has ties to another
" f)iérson or: enﬁty that may, évenvsubliminally; prevent counsel from zealously asserting the
- é%fendant"s pos_it_iqn and acﬁng m the defendant’s best interest. The Supreme Court has-
: z;pparently_never. decided this particular issue exactly as it is to set precedent, and as evidenced
by it occurring, fwicé..in two years in the same Judicial Districts in Illinois alone, it will obviously
be a'recurring- isspe, thai .is,.of" so%ne, import.
' Lastly; this coufts_ guidance_ is also needed to demonstrate whether it is prbper for the trial
. court té accept and admoﬁiéh the defendant to admonishments produced and given to the court
by a directbad\'rers.e party to-a éonﬂict of interest situation. Instead of admonishing the defendant
héw the court seésrﬁt and properly explaining the significance and subtle ways, the conflict

Gould affect defense counsels representation.

REASONS FOR GRANTING PETITION
2,

The United States Constitution guafantees defendants right to trial by an impartial jury.

The Appellate Court of Illinois has deviated from this constitutional guarantee.
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- Nonconjectural evidence of a potentially biased juror was presented to the trial court, by

the state, during‘ jury deliberations (R2158-61). This was evidence of juror Miller’s failure to .

divulge pertinent information regarding her son’s multiyear dating relationship with state’s

Switness Latoya Wright. After,being asked several times by the state and defense, juror Miller
never divulged thls 1nformat10n “A defendant’s right to a fair and impartial jury is the

- Constrtutronal cornerstone of our Jud1c1al System.” People v. Gaston, 125 Il App. 3d 7, 11, 80

'- Ill Dec 519, 465 N.E. 2d 631 (1984) As the Appellate Court in Gaston stated “This right

E should- be. guarded.zealously; neither a trail Judge’s inadvertent omissions, nor a juror’s failure to

divulge possiblv pertinent:inforrnation, nor trial attorney’s laxness can be allowed to impair this -

. fundamental nght ” Gaston.

-“The trend of authorlty is to exclude from Juries all persons who by reason of their

, gusiness. or social relations, past.or present with elther of those part1es -could be suspected of

) posmble blas ok Hunter Tnal Handbook for Illinois Lawyers sec. 15. 14 (5th Ed 1983).

'In the instant case the Trlal Judge did not provide the defendant with an opportunity for

: .I_l‘neaningful'inquiry- into the relationship in question. Without some evaluation of the juror, the

_ ,t;ial judge was unable to 'conc1u$i\:1ely determine whether that juror was in fact bias: The lack of

this opportunity adversely inlpacté- up_on defendant’s right to an impartial_. jury. People v. Kuntu,

188 111, 2d 157 (1999).

Many case laws dictate an inquiry should have been conducted. However, defendant has

" Been unable to procure any precedent pertaining to these circumstances happening during

. rfeliberati'ons. “Where voir dire is still in progress or just completed, an inquiry is called for

where facts contradicting answers given on voir dire come to the attention of trial court.”
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" People V. Mitchell, 121 111 App. 3d 1_93 (1984). Also People v Kurth, 34, Ill. 2d 387, 216 N.E. 2d

1 54, (1966). People v Peterson, 15 Ill. App. 3d 110, 303 N.E. 2d 514, (1973). People v.

'Rohwedder, 106 1. App. 2d 1, 245 N.E. 2d 282, (1969) and People v. Green, 217 Ill. Dec. 973,

668 N.E. 2d 158 (IIL App. 1st dist 1996), all support the proposition urged by the defendant that,
where information sho_wing,prejlidice or potential prejudice of a seated juror is brought to the
éittention of the court during or immediately after voir dire, the proper procedure would be

further inquiry by the court. In Kurth, Peterson, and Mitchell the court found that it was

reversible error to foreclose such inquiry, or interrogation and remanded the cause for a new

frial. The Appellate court in the instant case has ruled in direct contrast from these judgments.

That the trial court erred in not doing an inquiry into the juror should not be in question.

Iﬁ Peterson, “It is‘t_he' failufe to inquire that, in our opinion, constitutes the error.” “We believe

that in the. casefbefdre.us it was likewise imperative that the determination of the impartiality of

the juror in question should not héve been allowed to hand in the balance on conjecture when

inquiry could have resolved the issue and, if necessary, an alternate juror could have been

"~ . seated.” Peterson.

What is clear frbm the record in the instant case is that the trial court left in the air for

: gbnj ecture the question of whether juror Miller intentionally withheld the information about her

sons dating relationship with the witness and or was indeed biased.
THE COURT: “Okay let me go ahead and rule on this.

First of all during voir dire, Ms. Miller did indicate that she had some passing familiarity

, with some of the listed witnesses she did not specifically or explicitly disclose the-- any of the

information that you indicated. However, it--it is kind of presumptuous of me or any of us to

decide whether or not that was done purposely or inadvertently. Perhaps Ms. Miller is estranged
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b'from her son we have no idea the reason behind that.” (R2164). Therefore, you do an inquiry to

' ﬁgtlre out the reasor_l-behind that.

What is not clear_' from past precedent is the proper procedufe when this type of
information is brought tevthe courts-attention during jury deliberations. Should there be an
inquiry, (as the state_ requested) and juror Miller dismissed and an alternate juror seated. Should
there be a mis.triall_(as the defense requested), since this possibly biased juror-could have tainted
%he jury. Altematively,'t_rial.'continued and a post-trial hearing conducted, (which Appellate court
'denied). In addition, if it matters that the state was the counsel that produced this Nonconjectural
g;i{'idence to the court. |

i

Itis undiSputed_ that “The bias. or prejudice of even a single juror would violate

_ b_efendants right to a fair trial.” United States v. Hehdrix, 549'F.2d 1225, 1227 (9th cir. 1977).

* “One important mechanism for ensuring impartiality is voir dire, which enables the

Parties to probe potential jurors for prejudice. For voir dire to function, jurors must answer

, éluestions truthfully.” Dyer v. Calderon, 151 F. 3d 970 (9th cir. 1998).

~ “We do not condone any'lyirig by jurors; perjury is perjury. We are concerned here,

l:izbwever,'With _the_'rights of the defendant, not with whether the juror may be prosecuted for a

&eliberate lie during voir dire.” Clark v. United States, 289 U.S. 1, 11, 53 S. Ct, 465 77 L.Ed. 993

'(':1;933). :

This Courts guidance is needed in setting precedent for the circumstances of the instant
case regarding a juror not divulging pertinent information during voir dire when specifically
asked. Whether it r'na.tters. if the State or Defense presented this evidence. The proper procedure
to handle the situation if it was brought to the courts attention during deliberations, not “during

voir dire or directly afterwards”, as precedent has ruled on already.
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. CONCLUSION

: The petition _forj'_ a Wntoif éertiqr_alfi.ﬂshoulid 'be granted. -

Respectﬁxlly submxtted

Date" g\g\b /9
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