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— Unreported Opinion —

Cheryl Jones filed post-sale exceptions to the foreclosure proceedings on her home.

She argues that because she received improper service of process, she should be able to

challenge the foreclosure. Because we hold that Maryland Rule 14-305 only allows post­

sale exceptions in limited circumstances that do not include an allegation of improper

service of process, we affirm.

BACKGROUND

In 2009, Jones executed a note to purchase real property at 2954 Burnley Court.

About a year later, Jones went into default because she missed payments. Appellees, acting

as substitute trustees,1 instituted foreclosure proceedings against Jones in 2013. Service to

provide notice of the foreclosure proceedings was made at the property upon Daniel

Cohens, Jones’s now former husband. A sale of the property was scheduled and held in

September of 2014. About a week later, the Trustees filed a certificate of publication of

notice of sale, prompting the Circuit Court for Harford County to issue a notice of sale,

which gave any interested party eleven days to show cause why the sale should not be

ratified. After no objections were made, the circuit court ratified the sale.

More than two years after the circuit court ratified the sale, Jones filed exceptions

to the sale alleging that she received improper service of process.2 The circuit court denied

Jones’s exceptions. The circuit court found that improper service of process was not a

1 Appellees are Edward S. Cohn, Stephen N. Goldberg, Richard E. Solomon, 
Richard J. Rogers, and Randall J. Rolls and will be referred to collectively as “the 
Trustees.”

2 Jones also alleged fraud but abandoned that claim in this Court.



— Unreported Opinion —

sufficient ground to challenge the foreclosure through post-sale exceptions. Jones filed a

timely notice of appeal and before us argues that the circuit court erred by holding that

improper service of process is an insufficient basis to challenge the foreclosure sale.

DISCUSSION

“A borrower’s ability to challenge a foreclosure sale is in part determined by

whether relief is requested before or after the sale.” Thomas v. Nadel, 427 Md. 441, 443

(2012). The Rules reflect this dichotomy: Maryland Rule 14-303 describes pre-sale

procedures, including methods of pre-sale challenge, while Maryland Rule 14-305 governs

post-sale procedures, including limits on post-sale challenges.3 Id. at 444. Here, because

Jones filed exceptions to the foreclosure sale two years after the sale had taken place,

Maryland Rule 14-305 governs. We must first decide if Maryland Rule 14-305 and the

governing case law would permit a post-sale challenge to a foreclosure based upon

improper service of process.

Rule 14-305 requires a court to ratify a sale if two conditions are satisfied:

(1) the time for filing exceptions... has expired and exceptions 
to the report either were not filed or were filed but overruled,
and

(2) the court is satisfied that the sale was fairly and properly 
made. If the court is not satisfied that the sale was fairly and 
properly made, it may enter any order that it deems appropriate.

3 It is self-evident that while mortgage borrowers may challenge foreclosures on a 
variety of grounds pre-sale, after the sale to an uninvolved third-party purchaser (i.e., a 
bona fide purchaser for value without notice) the grounds for challenge are necessarily 
much narrower.
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— Unreported Opinion —

Md. Rule 14-305(e). Our Courts have held that the “fairly and properly made” standard

allows challenges based only on: (1) procedural irregularities at the sale, including but not

limited to: challenges to the sufficiency of advertisement used for the sale, claims that the

creditor prevented bidding, claims that the price was unconscionable, or (2) problems with

the statement of indebtedness. Bates v. Cohn, 417 Md. 309, 327 (2010).4

The circuit court held, and we agree that, the first condition was fulfilled. Here,

Jones filed exceptions over two years after the Circuit Court for Harford County issued a

notice of sale notice. The rule required Jones to file exceptions to the sale within 30 days

after the circuit court issued the notice. Md. Rule 14-305(d)(l). The time for filing

exceptions had long since expired by the time Jones filed her exceptions.

The circuit court also held that the second condition was fulfilled, and again, we

agree. We hold that allegations of improper service of process, even if true, are challenges

to the procedures used for the sale and are not challenges to the statement of indebtedness.

Therefore, Jones’s challenge is not relevant to the determination that the sale was fairly

and properly made. In the absence of an argument that the sale was not fairly and properly

made, the circuit court had no choice under Maryland Rule 14-305 but to ratify the sale.5

4 It is not clear whether a third ground exists—a post-sale exception that challenges 
the validity of the sale because of fraud infecting the underlying debt. The Court of Appeals 
expressly left this question unanswered in Bates but we need not answer it to resolve this 
appeal. Bates v. Cohen, 417 Md. 309, 327-28 (2010).

5 Because of our resolution of this case, we need not reach the merits of Jones’ claim 
that she was not properly served. Nevertheless, we note that in a foreclosure action, service 
of process is proper when it is made by personal delivery of the papers or by leaving the 
papers with a resident of suitable age and discretion at the dwelling house or usual place

3
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JUDGMENT OF THE CIRCUIT COURT 
FOR HARFORD COUNTY AFFIRMED. 
COSTS TO BE PAID BY APPELLANT.

of abode of the person to be served. Md. Rule 14-209(a). “The burden of proof is on the 
person denying that [s]he was served and this burden can only be discharged by adducing 
conclusive and unrefuted testimony or circumstances.” Ashe v. Spears, 263 Md. 622, 
628-29 (1971). The process server retained by the Trustees prepared an affidavit indicating 
that he served Daniel Cohens on January 5, 2014 at 2954 Burnley Court. Jones argues, 

' however, that this was improper service because Cohens was her ex-husband and was not 
legally permitted to be on the property at the time because, she claims, she had obtained a 
protective order against him. Were we to reach it, we would reject Jones’ argument 
because, contrary to Jones’ assertion, court records indicate that Jones and Cohens were 
married on the date of service. Cohens v. Cohens, Circuit Court for Harford County, Case 
No. 12-C-14-002300; Marriage Record Number 122007-014759 (showing marriage from 
December 31,2007 until October 16,2014). Moreover, we find no court record of an active 
protective order on the date of service of process, nor has Jones proffered one. Given the 
strong presumption of proper service, and the allocation of the burden of proof to the party 
contesting service, if we were to reach the issue we would find that Jones was given proper 
service, and affirm.

4
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MEMORANDUM OPINION

This case comes before the court on the Defendant’s Motion to Vacate Foreclosure Sale 
and Exceptions to Foreclosure Sale.

FACTUAL AND PROCEDURAL BACKGROUND

On March 23, 2009, Cheryl F. Jones (hereinafter referred to as “the Defendant” or “Ms. 
Jones”) executed a Note for. the purpose of purchasing the property known as 2954 Burnley 
Court. This Note was secured by a Deed of Trust (hereinafter referred to as the “DOT”) executed 
on the same day which was duly recorded in the Land Records of Harford County.

The Defendant apparently went into default under the terms of the Note by not making 
payments and, as a result, this foreclosure action was filed on December 23, 2013. On March 6, 
2014 a Suggestion of Bankruptcy was filed with this court thereby staying any further action on 
this case.

On August 22, 2014 a copy of an Order from the federal court dismissing the bankruptcy 
case as of August 6,2014 was filed with this court. A sale of the property was scheduled and 
held on September 25, 2014. A Certificate of Publication of Notice of Sale was filed with this 
court on October 2, 2014. As a result, a Notice of Sale was issued by the Clerk of the Court on 
October 2, 2014 giving any interested party until November 3, 2014 to show cause why the sale 
should not be ratified. When no objection was filed by the Defendant, the sale was ratified by 
the court on November 6, 2014. This case was then referred to the Court Auditor who filed a 
Report with this court on January 15, 2015. The Auditor’s Report was ratified by the court on 
February 4, 2015.

A Motion for Possession of the property was filed on behalf of the sale purchaser on 
June 1,2015. The motion was withdrawn on June 19,2015 when it was discovered that there 
was a tenant in possession.

An Amended Motion for Possession of the property was filed by the purchaser on June 2, 
2016. An Order was signed granting possession on June 6, 2016,
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On June 27, 2016, a request to grant a “temporary restraining order” to halt any further 
action in this case was filed by the Defendant. A response to that request was filed on behalf of
s ?mrhaDSer °n A?gXi?t4, 2016 and a reP]y t0 ^at response was filed by the Defendant on July 

. 5 ‘ rior the tiling of the Defendant s answer, this court reviewed this case and by a
letter dated July 13, 2016 granted a temporary stay.

On January 9, 2017, this court held a hearing on all of the open motions. By a letter 
dated January 13, 2017, the court briefly reviewed the procedural status of the case but gave the 
Defendant two (2) weeks before finalizing the writ of possession to consult with an attorney to 
determine any options that were available to her.

On January 4, 2017, the Defendant filed a Motion to Vacate Foreclosure Sale and 
Exceptions to Foreclosure Sale. A response to that motion was filed on behalf of the Substitute 
Trustees on January 30,' 2017.

DISCUSSION

In her motion the Defendant asserts that in July of 2014 she left the United States for a 
period of almost two (2) years. She contends that prior to her departure she advised the Lender 
that she was going to leave the country and provided them with an address for any 
communications that were needed regarding the property. She further states that at the time she 
left she was negotiating a loan modification with the Lender but received no information from
them during the period that she was out of this country as to whether the loan modification had 
been granted or denied.

The Plaintiff raises several issues. First she contends that service of process of the notice 
of the foreclosure action was made on a person who was not authorized to be in the property, 
specifically, her former husband who was barred from going on the property. Second, she denies 
signing the DOT. Third, she contends that the DOT filed in this particular is not a true and 
accurate copy of the document contained in Land Records. She asserts that three notes are 
attached to the Order of Docket originally filed in this case which made it difficult to detennine 
which is applicable to the DOT that is being relied on for the foreclosure action. Finally, she 
asserts that there are two other DOTs in the land records on the same property.

Under the applicable Rules of Procedure found in Title 14 of the Rules, there are three 
ways that an owner of real property may challenge a foreclosure sale:

by obtaining a post-sale injunction; 
by filing post-sale exceptions; and
by filing exceptions to the Auditor’s Statement and Account.

Wells Fargo Home Mortgage, Inc, v. Neil. 398 Md. 705, 922 A.2d 538 (2007).

Rules 14-211(a)(3)(B) provides that a borrower must raise issues relating to the lender’s 
right to foreclose prior to the foreclosure sale through a motion to stay or dismiss which requires 
the defendant:

Page 2 of 6
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[SJtate with particularity the factual and legal basis of each defense 
that the moving party has to the validity of the lien or lien 
instrument or to the right of the plaintiff to foreclose in a pending 
action.

All normal challenges to the legitimacy of a foreclosure action must be raised in a motion 
to dismiss and, if possible, litigated prior to any sale. The borrower must ordinarily assert known 
and right defenses to the conduct of the foreclosure sale prior to the time it occurs rather than 
post-sale exceptions. Devan v. Bomar, 225 Md. App. 258, 123 A.3d 696 (2015); Bates v. Cohn. 
417 Md. 307, 9 A.3d 824 (2010): Thomas v. Nadel. 427 Md. 441,48 A.3d 276 (2012).

After a foreclosure sale has been held, the means by which a litigant may challenge a 
foreclosure action becomes increasingly limited. The borrower must file exceptions to the 
foreclosure sale within thirty (30) days after the notice of sale and those exceptions must set forth 
the alleged irregularity with particularity pursuant to Maryland Rule 14-305(d)(l) which states in 
pertinent part:

(1) How Taken. A party, and, in an action to foreclose a lien, the holder of a 
subordinate interest in the property subject to the lien, may file exceptions to 
the sale. Exceptions shall be in writing, shall set forth the alleged irregularity 
with particularity, and shall be filed within 30 days after the date of a notice 
issued pursuant to section (c) of this Rule or the filing of the report of sale if no 
notice is issued. Any matter not specifically set forth in the exceptions is 
waived unless the court finds that justice requires otherwise.
(2) Ruling on Exceptions; Hearing. The court shall determine whether to hold 
a hearing on the exceptions but it may not set aside a sale without a hearing. 
The court shall hold a hearing if a hearing is requested and the exceptions or 
any response clearly show a need to take evidence. The clerk shall send a 
notice of the hearing to all parties and, in an action to foreclose a lien, to all 
persons to whom notice of the sale was given pursuant to Rule 14-206(b).

(e) Ratification. The court shall ratify the sale if (1) the time for filing 
exceptions pursuant to section (d) of this Rule has expired and exceptions to 
the report either were not filed or were filed but overruled, and (2) the court is 
satisfied that the sale was fairly and properly made. If the court is not satisfied 
that the sale was fairly and properly made, it may enter any order that it deems 
appropriate.

A challenge to the foreclosure proceeding itself that could have been raised pre-sale must 
be raised pre-sale otherwise defenses to the conduct of the sale are waived. Bates v. Cohen. 417 
Md. at 311, 9 A.3d 846. Maryland appellate law is clear that post-sale exceptions to a foreclosure 
sale under 14-305 are not an appropriate vehicle to challenge the broad equities of a foreclosure 
proceeding itself. Devan v. Bomar. supra.

Page 3 of 6
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The Defendant argues pursuant to Bates v. Cohen, supra, that a challenge to the 
foreclosure proceeding is not waived because she did not know about the alleged fraud until after 
the sale. While Bates did find that all known and ripe requests for relief must be raised pre-sale, 
subsequent cases have narrowed that exception, finding that defenses are waived regardless of a 
defendant s knowledge at the time, where the defenses were ripe during pre-sale. Bierman v. 
Hunter, 190 Md. App. 250, 988 A.2d 530 (2010); Greenbriar Condo., v. Brooks. 387 Md. 638, 
878 A.2d 528 (2005).

The issue is whether this court is able to hear fraud allegations post-sale ratified under 
Rule 14-305 or under the court’s own equitable powers.

The Defendant argues that pursuant to Rule 14-305, the judge has discretion to terminate 
the foreclosure process. That assertion is incorrect. Rule 14-305 does not allow courts of equity 
to determine all objections to a foreclosure sale, although this court does have the power to 
terminate a post-sale foreclosure in instances of fraud. The Bierman v. Hunter, supra., the 
court’s decision was a very narrow, fact specific holding where the Court upheld a post-sale 
defense, not under Maryland Rule 14-305, but because the underlying deed of trust was invalid 
due to forgery. The decision in Bierman, did establish the courts authority, not within the rules, 
but in equity, to find that the underlying deed was invalid. It would therefore be a permissible 
exercise of judicial discretion to allow a defense to a foreclosure when fraud is alleged post-sale, 
post-ratification and post-auditor report, where the deed of trust is product of fraud and where the 
defendant could not have known of that fraud until after post-sale ratification, jds.

It has been established by the Maryland Courts that when the challenge a foreclosure sale 
is untimely, the conduct must rise to the level of forgery or alteration that renders the deed 
invalid. The rationale for that rule is that there can be no bona fide holder of title under a forged 
deed which compels a court to exercise its equity.

The Court in Bierman found reason to vacate the foreclosure because the type of fraud 
alleged challenged the underlying validity of the lien instrument. The Court in Thomas v. Nadel. 
supra., recognized this, finding that under CL § 3-305(a)(l)(iii) of the commercial law that after 
a judicial sale for a homeowner to interfere with the rights of a holder in due course, the fraud 
must affect the underlying instrument and the homeowner had neither knowledge nor reasonable 
opportunity to leam of the fraud.

Fraud effecting the underlying debt is actionable where there is an alleged forgery. One 
seeking any relief on the ground of fraud must distinctly state the particular facts and 
circumstances constituting the fraud and the facts so stated must be sufficient in themselves to 
show that the conduct complained of was fraudulent. Thomas v. Nadel. supra., quoting Spragler 
v. Sprosty Bog Co.. 183 Md. 166. 173. 36 A.2d 685 H944V

The Defendant’s contentions that'she was induced into default because her loan 
modification was denied without notice and that she was not improperly served with notice are 
insufficient basis to be considered as “fraud” to allege during post-sale proceedings. These 
allegations do not affect the validity of the instrument to such an extent that this court can 
exercise its discretionary powers in equity.

Page 4 of 6
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The Defendant also contends that there was fraud because she did not sign the DOT. The 
Defendant argues that the DOT from which the Plaintiff is enforcing is not the true and correct 
copy, that a page is missing and a page is included that is not in the land records. The facts 
before this court are analogous to Thomas v. Nadel. In that case the court found the fraud 
alleged was regarding gaps in the chain of title but those allegations were insufficient to amount 
to fraud for purposes of the court employing its discretionary equitable powers. The court held 
that while there were general allegations of fraud and defects in notice, the issue was really one 
of chain of title because it suggested that another legal holder of the note Or another note may 
exist rather than arguing on the validity of the underlying Deed.

The Defendant is making a similar argument in challenging the validity of the foreclosure 
process and not the validity of the underlying note. The Defendant alleges that suposedly the 
Land Records have two other Deed of Trust’s that are contemporaneous with the Deed filed in 
this case and it is impossible to tell which Deed is the proper security instrument that supports 
this action. This is insufficient to render the Deed invalid. Her contention is not that there is no 
valid DOT, but that there are too many DOTs and she does not know which Deed is being 
enforced.

Similar to the facts in this case, the Court in Thomas v. Nadel found that that the 
defendant signed a note and deed of trust. Id. This Defendant is not alleging that her Deed was 
forged, that she never signed a Deed, or received any benefit or that she was not the one who 
took out the loan on the Note which went into default on December 23, 2013 but rather she is 
challenging which Deed is the correct Deed. Distinguishably the defendant in Bierman v. 
Hunter, supra., testified that her signature on the deed of trust was forged and that the defendant 
did not receive any portions, proceeds or benefit from the creditor. The Defendant does not 
contend that she did not sign the Deeds. All three Deeds were executed on March 23, 2009 for 
$188,953.00 with the lender named as 1 st Alliance Lending. The Deeds are valid and therefore 
the fraud alleged is not the type of fraud that could trigger this court to exercise its power. The 
Defendant is alleging what amounts to a defect similar to a chain of title defect, making this 
more analogous to Thomas v. Nadel than to Bierman v. Hunter.

This court finds that because Ms. Jones is not challenging that a Note was secured by a 
DOT(s) executed on March 23, 2009 by her and with her signature, this court is without 
authority in equity or under the Maryland Rules to provide this Defendant the relief requested. 
The challenges asserted were ripe pre-sale and therefore the Defendant’s motion must be 
dismissed as untimely under Md. Rule 14-211.

case

CONCLUSION

For the reasons set forth above, the court will dismiss the Defendant’s Motion to Vacate 
Foreclosure Sale and Exceptions to Foreclosure Sale will be denied.

WILLIAM O. CARR, JUDGE

Page 5 of 6

0000281



cc:

Richard I. Chaifetz, Esq.
6700 Alexander Bell Drive, Suite 200 
Columbia, Maryland 21046 
Attorney for the Defendant

Richard J, Rogers, Esq.
Richard J, Rogers, LLC 
Cohn, Goldberg & Deutsch, LLC 
600 Baltimore Avenue, Suite 208 
TOwson, Maryland 21204 
Attorney for the Plaintiff
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Towson State: MD Zip Code: 21204

Name: GOLDBERG,STEPHEN N
Appearance Date: 12/23/2013 
Removal Date: 02/14/2018 
Address Line 1: 600 Baltimore Avenue
Address Line 2: Suite 208

Towson State: MD Zip Code: 21204 Name: ROLLS, RANDALL 3
Appearance Date: 12/23/2013 
Removal Date: 02/14/2018 
Address Line 1: 600 Baltimore Avenue Suite 208

City:

Name: SOLOMON, RICHARD EVAN
Appearance Date: 12/23/2013 
Removal Date: 02/14/2018 
Address Line 1: 600 Baltimore Avenue
Address Line 2: Suite 208 
City;

City: Towson State: MD Zip Code: 21204

Name: GOLDBERG,STEPHEN N
Appearance Date: 12/23/2013 
Removal Date: 02/14/2018 
Address Line 1: 600 Baltimore Avenue
Address Line 2: Suite 208

Towson State: MD Zip Code: 21204

City: Towson State: MD Zip Code: 21204
Converted Fee Party

! . Name:
Appearance Date: 12/23/2013 
Removal Date: 02/14/2018 
Address Line 1: 600 Baltimore Avenue
Address Line 2: Suite 208 
City:

SOLOMON, RICHARD EVAN
Name: FeeParty, Converted

Interested Person/ Party
Towson State: MD Zip Code: 21204

Name: Sun West Morgage Company Inc
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Name: ROGERS, RICHARD 3
Appearance Date: 06/01/2015 
Removal Date: 02/14/2018 
Address Line 1: Cohn, Goldberg & Deutsch, LLC 
Address Line 2: 600 Baltimore Avenue 
Address Line 3: Suite 208
City: Towson State: MD Zip Code: 21204

Court Scheduling Information

Event
TimeEvent Type Event Date Court Room ResultCourt Location

Hearing - 
Motion
Hearing - 
Motion

Conversion - Harford Circuit 
Court
Conversion - Harford Circuit 
Court

GJ Room 2-11/22/2016 10:30:00 CONG52
GJ Room 2-01/09/2017 11:00:00 CONC52

Judgment Information
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7/1/2019 1Case Header Information

File Date: 11/29/2016 
Filed By:
Document 
Name: Notice of Hearing / Trial - Issued

Motion: 62 Sequence: 0 Create Initials: HM Create Date: 11/29/2016 DNHT - Notice of 
Comment: Hearing/Trial Issued Event: Open Motions Block Date: 01/09/17 PARTIES : Jones, Cheryl 2954 

Burnley Court, Abingdon, MD, 21009 Rogers, Richard 600 Baltimore Avenue Suite 208, Towson, 
MD, 21204 Filed: 11/29/2016 Routing: 11/29/2016

File Date: 01/09/2017
Filed By:
Document 
Name: Hearing Sheet / Open Court Proceedings

Motion: 63 Sequence: 0 Create Initials: MMR Create Date: 01/09/2017 Update Initials: DLB 
Comment: uP**ate Date: 01/11/2018 DOCP - Hearing Held Matter before the Court (Carr/FTR/2-03)

01/09/17 for Motion hearing. Counsel for Plaintiff present. Defendant present in proper person. 
Court denies Defendant's motion. Court holds stay for two weeks. Filed: 01/09/2017

File Date:
Filed By:
Document Name: Result Reason: Trial/Hearing Concluded
Comment:

01/09/2017

File Date: 01/17/2017
Filed By:
Document 
Name: Letter

Motion: 64 Sequence: 0 Create Initials: GES Create Date: 01/20/2017 Update Initials: DLB 
Comment: Update Date: 01/11/2018 DLFC - Letter from Chambers of Judge William O. Carr, dated

01/13/17 (to confirm the results of the hearing held on January 9, 2017) Filed: 01/17/2017

File Date: 01/24/2017
Filed By:
Document 
Name: Motion - Vacate Order of Default

Motion: 65 Sequence: 0 Create Initials: KP Create Date: 01/25/2017 Update Initials: DLB 
Comment' Update Date: 01/11/2018 MVOD - Defendant's Motion to Vacate Foreclosure Sale And

' Exceptions To Foreclosure Sale Exhibits and Line Entering Appearance. Filed: 01/24/2017 
Party: DEF PartyNum: 1 PartyName: Cheryl F Jones

File Date: 01/30/2017
Filed By:
Document 
Name: Answer

Motion: 65 Sequence: 1 Create Initials: MG Create Date: 01/31/2017 Update Initials: DLB 
Update Date: 01/11/2018 DANS - Response to Defendant's Motion to Vacate Foreclosure Sale 

Comment: and Exceptions to Foreclosure Sale and Exhibits Filed by PLTOOl-Cohn, PLT002-Goldberg,
PLT003-Solomon, PLT004-Rogers, PLT005-Rolls, DEFOOl-Jones Filed: 01/30/2017 Party: PLT 
PartyNum: 1 PartyName: Edward S Cohn

File Date: 08/02/2017
Filed By:
Document 
Name: Memorandum Opinion

Motion: 66 Sequence: 0 Create Initials: MAT Create Date: 08/04/2017 Update Initials: DLB 
Comment: Update Date: 01/11/2018 DMOP - Memorandum Opinion (Re: Defendant's Motion to Vacate 

Foreclosure Sale and Exceptions to Foreclosure Sale) Filed: 08/02/2017

File Date: 08/02/2017
Filed By:
Document 
Name:
Comment: Motion: 67 Sequence: 0 Create Initials: MAT Create Date: 08/04/2017 DORD - Order Upon 

consideration of the Defendant's Motion to Vacate Foreclosure Sale and Exceptions to
casesearch.courts.state.md.us/casesearch/inquiryDetail.jis?caseld=12C13004086&loc=56&detailLoc=ODYCIVIL

Order

15/23


