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ORDER DENYING CERTIFICATE OF APPEALABILITY*

Before BRISCOE, MORITZ, and EID, Circuit Judges.

After égreeing to plead guilty to four counts of child pornography in exchange for
a 20-year prison sentence, Erik Khan filed a motioﬁ under 28 U.S.C. § 2255 to vacate, set
aside, or cor;ect his sentence. The district court denied his motion. To appeal from that
denial, he requires a certificate of appealability (COA). See United States v. Springer,
875 F.3d 968, 972 (10th Cir. 2017) (citing 28 U.S.C. § 2253(c)(1)(B)), cert. denied,
138 S. th.v2002 (2018). The district court denied a COA. Mr. Khan has renewed his

application with this court. We now deny a COA and dismiss this proceeding. -

* This order is not binding precedent except under the doctrines of law of the case,
- res judicata, and collateral estoppel. It may be cited, however, for its persuasive value
consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.



BACKGROUND

Mr. Khan initially was charged with one count each of receipt, distribqtion, and
possession of child pomography in violation of 18 U.S.C. §§ 2252(a)(2), (a)(4)(B), (b)(1)
aﬂd 2256. He faced a statutory sentencing range of 5 to 20 years on the receipt and
distribution counts, and a maximum of 10 years on the possession count. See id.

§ 2252(b). Mr. Khan claims that when he was arraigned he told his retained attqrney he
wanted to plead guilty immediately, but counsel told him he could not plead guilty at the
arraignment. |

| The government later offered Mr. Khan a deal in which he would plead gulilty in
exchange for a 22-year sentence, but he rejected that foer. After he rejected the plea
offer, the grand jury returned a superseding indictment that added a charge of attempted
production of child pornography, in violation of 18 U.S.C. § 2251(a). This additional
charge carried a mandatory minimum sentence of 15 years and a maximum 30-year
sentence.

In November 2013, Mr. Khan pled guiltyl to all four counts charged in the
superseding indictment. As pért of their amended plea agreement, Mr. Khan and the
government stipulated to a sentence of 20 years’ imprisonment, followed by lifetime
supervised release. See Fed. R. Crim. P. 11(c)(1)(C) (authorizing parties to “agree that a
specific sentence or sentencing range is the appropriate diéposition of the case”). In the
plea agreeﬁent, Mr. Khan waived his right to collaterally .attack his convictions and
sentence “except on the issue of defense counsel’s ineffective assistance.” R., Vol. 1 at

381 (internal quotation marks omitted).



Mr. Khan thereafter filed his § 2255 motion. Among other claims, he argued that
his defense counsel had been ineffective (1) in interfering with his decision to enter an
“open” plea (i.e., without an agreement with the gO\;emment) to the initial three charges
he faced at arraignment, and (2) by failing to adequately investigate the basis for filing a
motion to suppress the evidence against him. The district court concluded he had failed
to show prejudice from counsel’s alleged interference with his decision to plead guilty. It
further state-d it had already considered and rejected Mr. Khan’s claims for suppression of
evi(ience in its decision denying reconsideration of his motion to suppress. It therefore
denied relief on these claims, without conducting an evidentiary hearing on them.

~ ANALYSIS

To obtain a COA, Mr. Khan must make #a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). When a district court has rejected a claim
on the merits, “[t}he petitioner must demonstrate that reasonable jurists would find the
distriét court’s assessment of the constitutional claims debatable or wrong.” Slack V.
MecDaniel, 529 U.S. 473, 484 (2000). But when a district couft has denied relief on
procedural grounds, the petitioner must show that reasonable jurists coqld debate both |
(1) the validity of the constitutional claim and (2) the correctness of the district court’s
procedural ruling. Id.

Mr. Khan seeks a COA on three issues:

1. Was [he] deprived [of] the effective assistance of counsel where

counsel interfered with his decision of whether or not to plead guilty at
the arraignment?



2. Was [he] deprived [of] the effective assistance of counsel where
counsel failed to investigate the law and facts surrounding a motion to
suppress?

3. Did the District Court err in failing to hold an evidentiary hearing?-
COA Appl. at 4. ‘

1. Guilty Plea

We first consider Mr. Khan’s argument that his counsel interfered with his
de;cision to enter an “open” guilty plea at his arraignment. Ordinarily, a petitioner
claiming ineffective assistance of counsel “must show both that his counsel’s
performance fell below an objective standard of reasonableness and that the deficient
performance prejudiced the defense.* Grant v, Royal, 886 F.3d 874, 903 (10th Cir. 2018)
(citing Strickland v. Washiﬁgton, 466 U.S. 668, 687-88 (1984)) (internal quotation marks
omitted), cert. denied, 139 S. Ct. 925 (2019). But Mr. Khan argues he was not obliged to
show prejudice, because his counsel’s alleged error was not merely st;‘ategic but
interfered with his obj¢ctive for the fepresentation in his case. See McCoy v. Louisiana,
138 S. Ct. 1500, 1511 (2018). Even assuming McCoy applies retroactively to this.
collateral proceeding, Mr. Khan has not made a debatable showing fhat its holding
applies under the facts of his case.

In McCoy, a death-penalty case, “the defendant vociferously insisted that h¢ did
not engage in the charged acts and adamantly ijected to any admission of guilt.” Id. at
1505. Notwithstanding the defendant’s insistence on his objective of asserting his
innocence, his counsel told the jury during ﬁis trial that he waé guilty of murdering the

victims. Id. The Supreme Court reversed the denial of the defendant’s new-trial motion,

4 .



holding that “it is the defendant’s prérogative, not counsei’s, to decide on the objective of
his defense: to admit guilt . . . or to maintain his innocence . . . .” Id. The Court further
explained that Strickland’s prejudice requirement didv not apply, because the
constitutional violation of the defendant’s right of autonomy “was complete When the
[trial] court allowed counsel to usurp control of an issue within [the defendant’s] sole
prerogative,” which represented a “structural” error, “not subj éct to harmless-error -
review.” Id.

| In McCoy, the defendant’s disagreement with his counsel affected the object of the
representation: whether the defendant should concede guilt. No such conflict is alleged
here. Mr. Khan chose to plead guilty, his counsel worked toward that objective, and he
ultimately 'pled guilty. The only‘ disagreement alleged between Mr. Khan and his counsel
involved the timing of the guilty plea. Mr. Khan fails to show that it is reasonably
debatable whether this alleged error was structural under McCoy and thus exen’ipt from
Strickland’s prejudice requirement. C’f. United States v. Rosemond, 322 F. Supp. 3d 482,
486 (S.D.N.Y. 2018) (finding no violation of McCoy based on counsel’s concession that
the defendant directed a shooting, where both the defendant and his counsel maintained
his innocence “but disagreed about the best course to attempt to avoid conviction™). We
will therefore consider the alleged error using the Strickland test, including its prejudice
component, not McCoy.

The district court determined that Mr. Khan failed to satisfy Strickland’s prejudice

prong, for two reasons. First, if he had entered an open plea at the arraignment the

government would have been free to continue to investigate him and to prosecute him
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separately for attempted production of child pornography. .Second, even if the
govemrhent did not separatelyvcharge him with attempted production, there was not a
substantial likelihood that by pleading guilty at arraigﬁment Mr. Khan would have
received a lower sentence than the 20 years he ultimately agreed to.

The first of these rationales justifies denial of a COA. As the district court stated,
had Mr. Khan entered into an open plea, without an agreement fo forgo additional
charges the government could have sought to separately indict him-on the production
chargé. Mr. Khan argues this possibility should be ignored when determining whether he.
was prejudiced by his counsel’s alleged ineffectiveness. He qontends prejﬁdice should be
determined solely by comparing the charges for which he was originally indicted to the
charges to which he ultimately pléd guilty. We disagree. The cases Mr. Khan cites
concerning prejudice, COA Appl. at 9-10, do not concern counsel’s failure té sponsor an
open plea and we do not find them persuasive on this issue. In analyzing Mr. Khan’s
ineffective-assistance claim, it would be improper to turn a blind eye to the fact that
without a binding plea agreement the govemm¢nt would have been. free to bring
additional charges. Cf, e.g., United States v. Jones, 832 F. Supp. 2d 519, 529-30 (E.D.
Pa. 2011) (counsel was not ineffective in failing to object to additional charges the
government brought, where no formal plea agreement had been signed by the time of the
superseding indictment).

Mr. Khan also argues that it is unlikely the government would have separately

indicted him for the attempted production count if he had entered an “open” plea. His



argument rests on speculation.! To establish prejudice under Strickland, “[t]he likglihood
of a different result must be substantial, not just conceivable.” Harrington v. Richter,
562 U.S. 86, 112 (2011). “Mere speculation is not suf'ﬁcient” to satisfy a petitioner’s
burden. Byrdv. Workman, 645 F.3d 1159, 1168 (10th Cir. 2011).

In the plea agreement, Mr. Khan admitted t_hat the attempted production count—
unlike the other counts he had been charged with—involved cdmmunication with and
solicitation of an individual victim. The alleged likelihood that he would never have
been éharged with that count had he pled guilty to the other three counts is insufficient to
debatably establish prejudice under the Strickland test. We therefore deny a COA
concerning this claim. |

2. Motion to ‘Suppress

Mr. Khan next challenges counsel’s failure to investigate the facts and law
surrounding his motion to suppress. In 2013, his counsel filed a motion to suppress all
evidence obtained as the result of a search warrant for his home. The district court held
an evidentiary hearing on the motion and denied it. Two yeafs later, after Mr. Khaﬁ had
entered his guilty plea, his new counsel filed a motion seeking reconsideration of the

denial of his motion to suppress. The motion to reconsider included an argument that

! Mr. Khan cites what he claims is evidence that the government would have

been willing to forgo any further charges if he pled guilty. See R., Vol. I at 240, 334-35.
But this evidence, consisting of emails from a prosecutor to Mr. Khan’s counsel,
concerns their negotiations surrounding a formal plea agreement. It does not reveal the
government’s position concerning an open plea without any plea agreement.
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previous counsel had been ineffective in failing to properly investigate the motion to
'suppreés.

The district couﬁ denied the motion. Citing Strickland, it found that Mr; Khan had
failed to show that his previous counsel’s handling of the motion to suppress had been
deficient or that he had suffered any prejudice. Although the district court noted that
ineffe'ctive-assistanée claims should normally be brought in collateral proceedings, it
analyzed the claim under both prongs of Strickland, finding neither of them satisfied.
Having done so, atv the end of its decision it returned to the theme of collateral
proceedings, stating that the facts were faf from fully developed, there Wasvinsufﬁcient
evidence to determine the trial strategy of Mr. Khan’s counsel, and for this reason the
ineffective-assistance claims would be more appropriately considered in collateral v'
proceedings. But when Mr. Khan accepted the district court’s invitation and raised the
issue in his § 2255 motion, the district court stated that it héd already addressed the issue

in denying his motion for reconsideration. Mr. Khan argues that the district court erred

by refusing to further analyze his ineffective-assistance claim in § 2255 proceedings,

after previously stating the claim would be more appropriately addressed through those

- proceedings.

Although the district court’s order denying reconsideration may have been .
somewhat ambiguous, Mr. Khan fails to show that the district court’s later reliance on
that order to deny this § 2255 claim is debatable. As the district court stated in its order

denying the § 2255 motion:



[I]n considering the motion for reconsideration, the Court considered the
merits of the arguments raised in that motion and found that Petitioner’s
counsel’s performance was not deficient and that Petitioner was not
prejudiced by counsel’s performance relating to the motion to suppress.
Specifically, the Court held that the strategies Petitioner’s counsel used in
pursuing the motion to suppress were within the range of professionally
competent assistance, and that even if the Court had found the search
warrant to be invalid, the good-faith exception would still have protected
the evidence from exclusion.

R., Vol. I at 395 (citation omitted).
Although Mr. Khan makes generalized assertions that the district court’s reasoning

was erroneous, see COA Appl. at 13-14 (decrying “a number of troubling facts”

~ uncovered by his new counsel and old counsel’s failure “to investigate the law and facts

surrounding the litigation™), and enumerates various arguments made in the motion for
reconsideration, id. at 12, he fails to develop an adequate argument that the district
court’s resolution of this claim was debatable. Specifically, he fails to explain why the |
good-faith exception would not have permitted adnﬁssjon of the evidencé, thereby
preventing him from showing prejudice undef Strickland as to this claim. Although We
construe his pro se pleadings liberally, we will not serve as his advocate by making his
arguments for him. See Walters v. Wal-Mart Stores, Inc., 703 ¥.3d 1167, 1173 ( IOth Cir.
2013). He fails to show this issue warrants a COA. |

3. Evidentiary Hearing

Mr. Khan also challenges the district court’s failure to provide him with an
evidentiary hearing. We reyiéw the denial of an evidentiary hearing for abuse of
discretion. United States v. Clingman, 288 F.3d 1183, 1187 n.4 (10th Cir. 2002). A
hearing waé not required here because “the motion and the ﬁleé and records of the case

9
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conclusively show that the prisoner is entitled to no relief” on his claims. 28 US.C.
§ 2255(b).
CON CLUSIdN |

We deny a COA and dismiss this proceeding. We note that Mr. Khan has filed a |
motion to proceed in forma pauperis (IFP). The district court previously granted him IFP
to proceed on appeal. But in its order, the district court refefenced and applied provisions
of the Prison Litigation Reform Act, which does not apply to § 2255 actions. See
Mclntosh v. U.S. Parole Comm’n, 115 F.3d 809, 811 (10th Cir. 1997). We therefore

modify the district court’s order to simply grant IFP.

Entered for the Court

Allison H. Eid
Circuit Judge
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IN THE UNITED - STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ERIK BILAL KHAN,
Petitioner,

v. | CR No. 12-2901 RB/CG
CV No. 17-0744 RB

UNITED STATES OF AMERICA,
Respondent.

FINAL JUDGMENT

THE COURT, having issued an Order adopting the Proposed Findings and
Recommended Disposition of Chief United States Magistrate Judge Carmen E. Garza, (CR Doc.
234), enters this Judgment in compliance with Rule 58 of the Federal Rules of Civil Procedure.
Petitioner’s Motion Under 28 U.S.C. § 2255 z;o Vacate, Set Aside, or Correct Sentence bya
Person in Federal Custody (CR Doc. 194), is DENIED, and this case is DISMISSED WITH
PREJUDICE. Additionally, pursﬁant to Rule 11 of the Rules Governing Section 2255
Proceedings for the United States District Courts, the Court DENIES a certificate of
appealability. |

IT IS SO ORDERED.

: ; el
ROBERT C/BRACK
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ERIK BILAL KHAN,
Petitioner,

v. | | CR No. 12-2901 RB/CG
CV No. 17-0744 RB

UNITED STATES OF AMERICA, -

Respondent.

ORDER ADOPTING CHIEF MAGISTRATE JUDGE’S
PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER is before the Court on the Chief Magistrate Judge’s Proposed Findings
and Recommended Disposition (the “PFRD”) (Doc.‘ 2101), filed November 9, 2017; Petitioner’s
Objections to Magistrate’s Proposed Findings and Recommended Disposition (the “Objections”)
(Doc. 217), filed January 18, 2018; Respondent United States of America’s Response to
Defendant’s Objections to The Court"s Proposéd Findings and Recommended Dz;sposition (the
“Response”) (Doc. 221), filed Februéry 16, 2018; Petitioner’s Reply to United States’ Response
to Petitioner’s Objections to the PFRD (the “Reply”) (Doc. 229), filed March 29, 2018; and
Petitioner’s Supplement to his‘Objections (Doc. 233), filed April 27, 2018. This matter is also
before the Court on Petitioner’s Motion to Strike Document 202-1 (Doc. 213), filed December
11, 2017; Petitioner’s Motion Jor Sanctions (Doc. 219), filed February 1, 2018; Respondent’s
Motion to File Response Out of Time (Doc. 220), filed February 16, 2018; Petitioner’s Motion to
Stay (Doc. 224), filed March 6, 2018 and Petitioner’s Motion to Withdraw Motion to Stay (Doc.

230), filed March 30, 2018.

P All cited documents refer to those listed on the crirﬁinal docket, CR No. 12-2901.
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On November 9, 2017, the‘ Chief Magistrate Judge recommended that Petitioner’s Motion

Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence by a Person in Federal
Custody (the “Section 2255 Motion”) (Doc. 194); Petitioner’s Motion forvLeave to Conduct
Discovery (the “Motion for Discovery”) (Doc. 200); Petitioner’s Motion for Production of Court
Records (the “Motion for Production”) (Doc. 203); Petitioner’s Motion for Default Judgement
(fhe “Motion for Default Judgment”) (Doc. 208), all be denied. (Doc. 210 at 19-20.) The Chief
Magistrate Judge further recommended that Petitioner’s Motion for Leave to File Late Reply (the
- “Motion for Leave”) (Doc. 205), be denied as moot, and thét this case be dismissed with
- prejudice. (Id.) The parties were notified that written objections were due within 14 days. (Id. at

20.) Petitioner was granted an extension of time to file his objections by January 23, 2018 (Doc.

212), so Petitioner’s Objections filed January 18, 2018, are timely. Following a de novo review

of the record and the PFRD, the Court will: (1) overrule Petitioner’s Objections; (2) deny

Petitioner’s Motion to Strike Document 202-1 (Doc. 213); (3) deny as moot Petitioner’s Motion

the PFRD and dismiss this case with prejudice.

from Petitioner’s prosecution for and guilty plea to violations of the
?.ention Act of 1996 (the “CPPA”), 18 U.S.C. §§ 2251-2260a (2012).
harged in federal court with one count each of receipt, distribution, and
E"2phy in violation of 18 U.S.C. §§ 2252(a)(2), (a)(4)(B), (b)(1), and
l‘tatutory'sentencing range for receipt and distribution was 5 to 20

3 for possession was no more than 10 years. §§ 2251(b)(1)—(2).
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Respondent initially offered Petitione_r a plea in which he would agree to a 22 year-sentence, but
4he rejected that offer. (Doc. 194 at23.)

After Petitioner rejected the plea offer, the grand Jury returned a superseding indictment
that added a charge of attempted production of child pornography in violation of 18 U.S.C. §§
2251(a) (Doc. 26.) This charge carrled a mandatory minimum 15 year sentence and a maximum
30 year sentence. § 2251(e). During the course of Petltloner $ prosecution, he was also charged
with criminal sexual contact of a minor in New Mexico state court. (Doc. 164 at 27.)

On November 25, 2013, Petitioner pled gullty to all four counts in the superseding
1ndlctment (Doc. 65). Before sentencing, however, Petitioner retained new counsel. (Docs. 75;
76). After Petitioner’s new counsel filed and litigated a series of motions, Petitioner pled guilty
pursuant to an amended plea agreement under Fed. R. Crim. P.'Ru1e 11(c)(1)(C) on June 27,
2016. (Doc. 170.) As part of the agreement the parties stipulated to a sentence of 20 years’
imprisonment. (/d. at 5.) When Petitioner was sentenced, his Sentencing Guidelines
recommended sentence was 235-293 months, (Doc. 164 at 40.) In the plea agreement, Petitioner
waived his right to appeal or collaterally attack his convictions and sentence “except on the issue .
of defense counsel’s ineffective assistance.” (Id. at 11-12.) |

On July 14, 2017, Petltloner flled his Section 2255 Motion, bringing three broad clalms
ineffective assistance of counsel: demal of due process as a result of prosecutorial misconduct;

- and a facial constitutional challenge to the CPPA. (Docs. 194 at 13-66; 199 at 1-77.) The Court
referred this matter to Chief Magistrate Judge Garza to conduct analysis and to make findings of
fact and a recommended disposition. (Doc. 197.) The Chief Magistrate Judge concluded that

Petitioner’s claims of prosecutorial misconduct and that the CPPA is unconstitutional are within

the scope of Petitioner’s plea waiver, so they are waived, (Doc. 210 at 19.) The Chief Magistrate
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Judge further concluded that Petitioner’s claims of ineffective assistance of counsel fail, either
because Petitioner was not prejudiced because he couid not have received a better sentence, or
because Petitioner’s counsel acted objectively reasonébly. (/d.) Therefore, the Chief Magistrate
Judge recommended that Petitioner’s Section 2255 Motion be denied. (d.)

IL Analysis |

A. Pending Motions

1. Motion to Strike

Petitioner asks the Court to strike Doc. 202-1, which is a Pfesentence Report (“PSR”) that
Respondent attached to its response to Petitioner’s Section 2255 Motion. (Doc. 213.) Petitioner
contends that this PSR was the first PSR in his criminal case (as opposed to the final version, at
Doc. 164), and “is not accurate, was heavily objected to in four rounds of objections, and
imﬁroperly calculates Mr. Khan’s guidelines.” Id. at 1. Petitioner states that this report is
“reaking [sic] havoc at the prison for Mr. Khan,” t_he Bureau of Prisons useé PSRs “to effectuate
a prisoner’s sentence and programming needs,” and “the Bureau presumes that the newly filed
PSR is the controlling PSR.” Id. | .

In response, Respondent contends that motions to strike are not favored, and that
Petitioner has not alleged a sufficient basis for the Court to strike the original PSR. (Doc. 215.)
Respondent states that the original PSR demonstrates the “exposure that [Petitioner] was facing
in his case;” and that the PSR was filed under seal so it is not clear how it could be affecting
- Petitioner in prison. (/d. at 2-3.) In reply, Petitioner asks the Couﬁ to either strike the docﬁment
or issue an order directing the Bureau of Prisons to disregard it, destroy any copies they have of

it, and not rely on it. (Doc. 218.)
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Rule 12(f) of the Federal Rules of Civil Procedure provides that the Court may strike
information from the Court’s docket if it is “redundant, immaterial, impertinent, or scandalous.”
Motions to strike are disfavored, and are generally denied unless the information has no pbssible
relation or logical connection to the case. See Scherer v. U.S. Dept. of Educ., 18 F. Ai)p’x. 687,
698 (10th Cir. 2003); 5C C. 'Wrighf & A. Miller, Fed. Prac. & Proc. Civ., § 1382 (3d. ed. 2004).
Here, the original PSR shows that Petitioner was facing additional allcgatiohs that were later
negotiated out of the plea agreement. (Doc. 215 at 2-3.) This information is relevant to this case
because Petitioner claims in part that, but for his counsel’s ineffeptive assistance, he would have
pled guilty early and received a sentence of less than 20 years. As Réspondent points out, the
origiﬁal PSR shows what sentence Petitioner faced early in his case.

In addition, Petitioner fails to allege with any specificity that the Bureau of Prisons is
- relying on the original PSR, instead of the amended PSR that was filed on the record in his
criminal case prior to his plea agreement and sentencing. Petitioner’s allegation of potential
harm, without more, is insufficient to state a basis for striking this document, especially
considering it is filed under seal so that only the Court and the parties have access to it. Based on
the foregoing, the Court does not find good cause to strike the original PSR, and will deny
Petitioner’s Mofion to Strike. |

2. Motion for Sanctions

Next, Petitioner moves for sanctions against Respo;ident for its failure to ensure that
Petitioner is being served with its filings: (Doc. 219.) After Petitioner filed his Motion fof
Sanctions, Respondent filed United States’ Notice Regarding Service (Doc. 225), in which
Respondent explains that Respondent initially understood that the Clerk’s office was mailing A

Respondent’s filings to Petitioner, but that Respondent later learned that it is Respondent’s
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~ responsibility to mail Petitioner its filings. (Id. at 1-2.) _Respondent apologized to Petitioner and
the Court for its misunderstanding, explained that it mailed Petitioner its last five pleadings, and
stated that it has ensured that Petitioner will receive future ﬁleadings by certified mail. (Id. at 2.)

On March 30, 2018, Petitioner filed a reply to his Motion for Sanctions, asking that the |
motion be denied based on the statements made in Respondent’s Notice Regarding Service.
(Doc. 232.) Based on the foregoing, and noting that the Chief Magistrate Judge has ordered
Respondent to continue serving Petitioner with its pleadings by mail (Doc. 228), the Court finds
that Petitioner’s Motion for Sanctions shall be denied as moot.

3. Motion to Extend Response Deadline

In Respondent’s motion to extend its response deadline, Respondent states that it
inadvertently calendared its deadline to file a response to Petitioner’s Objections as February 16,
2018, instead of February 6, 2018. (Doc. 220.) Respondent asks the Court to allow it to file the
response outside of the February 6, 2018, deadline. (/d.) Petitioner states that he does not object
to Respondent’s request. (Doc. 231.) The Court shall grant the motion and will consider
Respondent’s Response to Petitioner’s Objections, (Doc. 221.)

4. Motion to Stay

On March 6, 2018, Petitioner moved the Court for a 45-day stay of‘this case to allow him
to file a brief discussing the United States Supremei Court’s recent decision in Class v. United
States, 138 S.Ct. 798 (2018). (Doc. 224.) Petitioner contends that this case affects the issue of
whether the waiver in his plea agreement bars some of his claims. (/d.) In response, Respoﬁdent
contends that Class has no impact on the claims raised in Petitioner’s Section 2255 Motion

because the Supreme Court in that case held that a guilty plea does not bar a defendant from
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challenging the constitutionality of a statute of conviction on direct appeal—n.ot in a collateral
proceedirig. (Doc. 226 at 2.)

On March 30, 2018, Petitioner filed a motion to withdraw his motion to stay, stéting that
he addressed Class in his reply to his Objections, so there is no more néed for a stay-of his case.
(Doc. 230.) The Court finds that Petitionef’s motion to withdraw his motion for a stay is well-
taken and shall be granted, and the Court will deny the motion to stay as moot.

B. Law Regarding Objections

. Pursuant to Rule 8 of the Rules Governing Section 2255 Proceedings for the United
States District Courts, a district judge may, under 28 U.S.C. § 636(b), refer a pretrial dispositive
motion to a magistrate judge for proposed findings of fact and recommendations for disposition.
Within 14 days of being served, a party may file objections to this recommendation. Rule 8(b) of
the Rules Governing Section 2255 Proceedings for the United States District Courts. A party
may respond to another party’s objections within 14 days of being served with a copy. Fed. R.
Civ. P. 72(b).

When resolving objections to a magistrate judge’s recommendation, the district judge
must make a de novo determination regarding any part of the recommendation to which a party
has properly objected. 28 U.S.C. § 636(b)(1)(C). Filing objections that are sufficiently specific
and address the primary issues in the case “advances the interests that underlie the Magistrate’s
Act, including judicial efficiency.” United States v. One Parcel of Real Prop., with Bldgs.,
Appurtenances, Improvements; & Contents, 73 F.3d 1057, 1059 (10th Cir. 1996). Objections
must be timely aﬁd specific to preserve an issue for de novo review by the district court or for

appellate review. Id. at 1060. Additionally, issues “raised for the first time in objections to the

>The Federal Rules of Civil Procedure may be applied to the extent that they are not inconsistent with any statutory
provisions or the Rules Governing Section 2255 Proceedings. Rule 12 of the Rules Governing Section 2255
Proceedings for the United States District Courts.
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magistrate judge’s recommendation are d'eeméd waived.” Marshall v. Chater, 75 F.3d 1421,
1426 (10th Cir. 1996); see also United States v. Garfinkle, 261 F.3d 1030, 1031 (10th Cir. 2001)
(“In this circuit, theories raised for the first time in objectidns to the magistrate judge’s report are
deemed waived.”).

C. Petitioner’s Objections

Since the majority of Petitioner’s objections are based on his ineffective assistance of
counsel claims, the Court will review the standards for establishing ineffective assistance of
counsel. To prove ineffective assistance of counsel, Petitioner must satisfy the two-part test set
forth in Strickland v. Washington, 466 U.S. 668 (1984). First, Petitioner must demonstrate that
his counsel’s performance was “deficient,” which “requires showing that counsel made errors so
serious that counsel was not functioning as the ‘counsel’ guaranteed . . . by the Sixth
Amendment.” Id. at 687. “Judicial scrutiny of counsel’s performance must be highly
deferential,” and the Court “must indulge a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistance.” Id. at 689. |

Second, Petitioner must show that his counsel’s errors prejudiced him, which requires
showing “that there is a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” Id. at 694. ““A reasonable probability is a
probability sufficient to undermine confidence in the outcome,” and “[i]t is not enough for
[Petitioner] to show that the errors had some conceivable effect on the outcome of the
proceeding.” Id. at 693-94. “The likelihood of a different result must be substantial, not just
conceivable.” Harrington v. Richter, 562 U.S. 86, 112 (2011). In the context of(plea agreements, -
Petitioner musf show that the outcome of the plea process would have been different, i.e. that he

would have received a more favorable sentence. See Missouri v. Frye, 566 U.S. 134, 148 (2012)
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(holding that where plea offer has lapsed or been rejected due to ineffective assistance, defendant
must show the end result would have been more favorable); Lafler v. Cooper, 566 U.S. 156, 163
(2012) (“In the context of pleas, a defendant must show the outcome of the plea process would
have been different with competent advice.”).‘

Eoth showing; must be made to satisfy the Strickland standard. Strickland, 466 U.S. at
687. The Court need not address both prongs of the standard if Petitioner makes an in_sufficient
showing on one of the prongs. Id. at 697. In applying the two-part Strickland test, the Court may
address thé performance and prejudice components in any order. Boltz v. Mullin, 415 F.3d 1215,
1222 (10th Cir. 2005).

1. Failure to Allege Prejudice

Petitioner’s first objection is to the Chief Magistrate Judge’s finding that Petitioner failed
to allege prejudice as to three of his‘ineffective assisltance of counsel claims. (Doc. 210 at 9-10.)
The Chief Magistrate Judge first found that Petitioner failed to sHow how he was brejudiced by
his counsel’s alleged failure to inform him that he could appeal his pretrial detention order. (/d.
at 9.) The Chief Magistrate Judge explained that Petitioner failed to meet the prejudice prong of
S tﬁickland because Petitioner did not show how this affected the ultimate outcome of his case.
(Id. (citing Strickland v. Washington, 466 U.S. 668, 693 (1984)).) Second, the Chief Magistrate
Judge found that Petitioner failed to allege prejudice for two claims that his counsel “abandoned”
him at his initial appearances following his first and second indictments. (/d. at 9-10.) The Chief
Magistrate Judge again explained that Petitioner did not assert that these alleged failures By his
counsel affected the ultimate outcome of his case. (Id. at 10.) | |

Petitioner cvontends that he is not required to establish prejudice for these claims. (Doc.

217 at 2-5.) First, Petitioner contends that the United States Supreme Court has “held fhat
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counsel’s failure to advise a client of his right to eippeal is per se ineffective assistance of counsel
and prejudice is presumed.” (Id. at 2 (citing Roe v. F lores-Ortega, 528 U.S. 470 (2000)).) The
Supreme Court in F, lores-Ortega held that “a lawyer who disregards specific instructions from
the defendant to file a notice of appeal acts in a manner that is unprofessionally unreasonable.”
528 U.S. at 477. The Supreme Court further held that prejudice is presumed in such
circumstances because counsel’s performance leads to the denial of an entire judicial proceeding.
Id. at 483. However, the holding in Flores-Ortega does not support Petitioner’s claim, because it
applies to cases where a defendant was deprived of an appeal of his or her conviction—not of an
appeal of a pretrial order of detention. The Tenth Circuit has declined to extend the holding of
Flores-Ortega to. claims 40ti1er than for ineffective assistance of counsel for failure to file a notice
of appeal of a conviction. See, e. 8., Bonney v. Wilson, 754 F.3d 872, 885 (10th Cir. 2014)
(declining to apply Flores-Ortega fo a claim unrelated to filing an appeal of the defendant’s
conviction). The Court finds no error in the Chief Magistrate Judge’s findings re‘garding this
claim.

- Petitioner also argues that he is not required to allege prejudice for his claims that his
counsel “abandoned him during two critical hearings.” (Doc. 217 at 3.) Petitioner states that the
Unites States Supreme Court has held that “the complete denial of counsel during a critical stage
of a judicial proceeding mandates a presumption of prejudice because the adversary process
itself has been rendered presumptively unreliable.” Id. (quoting United States v. Cronic, 466 U.S.
648, 659 (1984)). Petitioner states that even though there was “‘stand-in” counsel present at his
hearings, Petitioner was not asked if he accepted the. sﬁbstitu_te counsel, and he did not “waive his

unequivocal right to counsel of choice.” Id. at 4. Petitioner states that the substitute counsel

10
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“egregiously entered a plea for [Petitioner] without any knowledge of the facts or circumstances
qf the case that had already been ongoing for over a year.” Id.

Petitioner’s criminal case record reflects that on November 13, 2012, Fedefal Public
Defender Barbara Mandel “stood in” as counsel for Petitioner at his initial presentment. (Doc. 5.)
However, the record shows that Pétitioner’s counsel, Jason Bowles, did not enter hisv appearance
until after the initial presentment. (Doc. 3.) In addition, on July 26, 2013, attorney Bernadette
Sedillo appeared as counsel for Petitioner at his arraignment for the superseding indictment, and
provided the Court with a waiver of appearance. (Doc. 30.) Petitioner contends that he does not
need to show that he was prejudiced by the substitution of these attorneys for his counsel of
record because his right to his counsel of choice is “unequivoca .’ (Doc. 217 at 4.) While
Petitioner is correct that defendants have a Sixth Amendment right to the counsel of their choice,
this constitutional right is only violated when a court wrongly denies a defendant’s assertion of
this right. United States v. Gonzalez-Lopez, 548 U.S. 140, 147 (2006) (“Deprivation of the right ‘
[to counsel of choice] is ‘complete’ when the defendant is erroneously prevented from being
represented by the lawyer he wants.”). Moreovér, the Tenth Circuit has held that, “_[a]bsent a

showing that the court unreasonably or arbitrarily interfered with a defendant’s right to counsel

of choice, reversal is appropriate only when defendant identifies specific prejudice resulting from

denial of preferred counsel, and when such préjudice renders the trial fundamentally unfair.”
United States v. Huggins, No. 00-3002, 2000 WL 1820477, at *2 (10th Cir. Dec. 12, 2000)
(considering whether the district court’s refusal to grant a continuance to allow defendant’s
counsel’s appearance denied the defendant his constitutional right to counsel of choice).

Here, Petitioner makes no showing that the Court denied any assertion of his right to have

" his counsel appear at his initial presentment or his arraignment on the superseding indictment.

11
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Moreover, Petitioner signed a waiver of his personal appearance at the arraignment, stating:
“After reading and understanding the Superseding Indictment, the penalties, and my rights, and
pursuant to Fed. R. Crim. P. 10(b), I request that the Court permit me to waive my personal
appearance in court for the arraignment, and I enter a plea of not guilty to the charges contained
in the Indictment.” (Doc. 29 at 2.) Nevertheless, Petitioner was transported for the arraignment,
where he stated that he received a copy of the superseding indictment, read it, and discussed the
charges and potential penalties with his attorney. (Doc. 78 at 2.) Petitioner did not file a motion
for a éontinuance of either of these hearings, and he does not allege that the Court denied any
request by Petitioner to have his counsel of record present for those hearings. Therefore, fhe
Court finds no error in the Chief Magistrate Judge’s finding that Petitioner failed to allege
prejudice for his claims that his counsel was not pres.ent for these two hearings.

2. Entry of Earlier Guilty Plea

Next Petitioner objects to the Chief Maglstrate Judge’s finding that he failed to show that
he was prejudiced by his counsel’s alleged failure to inform him that he could have pled gu1lty at
his first arraignment, prior to entry of the superseding indictment which added the charge for
Attempted Production of a Visual Depiction of a Minor Engaging in Sexually Explicit Conduct.
(Doc. 217 at 5-18.) Petitionerb contendé that if he had been informed that he could have pled
guilty at his first arraignment, Petitioner “would have entered an open plea to the first indictment
and would have likely recelved a lower sentence and been convicted of lesser charges.” (Id at6.)
Petltloner maintains that it is likely that Respondent would not have brought any further charges
against him if he had pled guilty earlier, and argues that it is also likely that he would have been

sentenced either below or at the low end of his Sentencing Guidelines range. (Id. at 7-18.)

12
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Respondent states that if Petitioner had pled guilty to the initial indictment absent a plea -
agreement, nothing would have preventéd Respondent from bringing the attempted production
charges. (Doc. 221 at 2.) Respondent further states that Peiitioner’é recommended Sentencing
Guidelines range from his PSR would have been 235-293 months either with or without the
attempted production charge. (/d. at 2-3.) |

In his Reply, Petitioner argues that Respondent is not correct that he would have faced
the same Guidelines range with or without the attempted production charge. (Doc. 229 at 3.)
Petitioner also states that Respondent’s contention that it could have brought the additional
charge if he had entered into an open plea at his arraignment is not sufficient to show that
Respondent actually would have brought the charge. (Id. at 4-5.)

In the PFRD, the Chief Magistrate Judge considered Petitioner’s claim that he would
have received a sentence shorter than 20 years if he pled guilty before he was charged with
attempted production of child pornography. (Doc, 210 at 11-12.) The Chief Magistrate Judge
noted that Petitioner’s recommended Guidelines range of 235-293 months was based
substantially on the receipt, distribution, and possession charges—not the attempted production
charge—because those charges had a higher adjusted offense level. (/d. (citing the PSR, Doc.
164 at 22-26, 36, 40-41).) The Chief Magistrate Judge further found that, even if Petitioner pled
guilty to the original indictment without the benefit of a plea agreement, nothing would have
stopped Respondent from continuing its investigation and charging Petitioner with attempted
production of child pornography. (/d. at 12.) The Chief Magistrate Judge found, thereforé, that
Petitioner failed to show that it is reasonably probable that he‘ would have received a sentence of

less than 20 years if he had entered an open guilty plea prior to the superseding indictment. (Id.)

13
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In his Objections, Petitioner contends that Respondent would not have charged ﬁim with
attempted production if he had pled guilty. earlier, and states he was unable to find a published
case where Respondent brought a superseding indictment after a defendant pled guilty. (Doc.

217 at v8.) Petitioner is correct that, once he pled guilty, Respondent could not have brought a
superseding indictment in the same case. However, as noted by Respondent, the Government still
could have charged Petitioner with attempted production in a separate proceeding. (See Doc. 221
at 2.) After Petitioner’s arrest, Respondent continued to investigate Petitioner for possible
molestation of children and production of child pornography, including using a confidential
informant as part of its investigation. (See, e.g., Doc. 22 at 2-6.) It was only when the parties
.reached a plea agreement that Respondent agreed to “not bring additional criminal charges
against the‘defendant arising out of the facts forming the basis of the present Indictment.” (Doc.
170 at 12.) The Court finds, therefore, that it is not reasonably probable that Respondent would
have simply halted its investigation if Petitioner pled guilty to the original indictment. See
Strickland, 466 U.S. at 693-94 (“A reasonable probability is a probability sufficient to
undermine confidence in the outcome,” and “[i}t is not enough for [Petitioner] to show that the
errors had some conceivable effect on the outcome of the broceeding.”). It is similarly not
reasonably probable that Petitioner v.vould have pled guilty without any assﬁrance that
Respondent would not bring additional charges based on its investigation. Because Petitioner has
not shown a substantial likelihood that Respondent would not have charged him with attempted
production if he had pled guilty earlier, thé Court finds that he has not shown prejudice as ;[0 this -
claim.

In addition, even if Respondent did not charge Petitioner with attempted production, there

is not a substantial likelihood that Petitioner’s sentence would have been lower if he had pled

14
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guilty at his first arraignment. Petitioner contends that the attempted production charge _incréased
his total offense level from 37 to 38, which thereby increased his Guidelines range from 210-62
months to 235-293 months. (Doc. 217 at 12-13.) See als.o U.S.S.G. Sentencing Table, Ch. 5, Pt.
A. vHowever, Petitioner’s argument fails to account for the fact that his offense level of either 37
or 38 is based on an amended PSR (Doc. 164), that was prepared three years after Petitioner’s
initial arraignment. In contrast, Petitioner’s original PSR, which was prepared less than a y'ear
and a half after his initial arraignment, calculated his total offense level at 42 without the
attempted produption charge, which results in a Guidelines range of 360 months to life. (Doc.
202-1 at 16-19.) See also U.S.S.G. Sentencing Table, Ch. 5, Pt. A. The PSR that the Court
eventually relied on in considering Petitioner’s plea agreement was the result of the parties’
negotiations and Plaintiff’s objections to the PSR. (Doc. 168.) Therefore, Petitioner’s assumption
that his Guidelines range would have been based on a total offense level of 37 or 38 if he had |
pled guilty éarlier is not sufficient to show a substantial likelihood of a different result.

In addition, even if Petitioner would have faced a Guidelines range of either 210-62
months or 235-293 months, Petitioner’s claim that he would have been sentenced at the low envd'
of or below the Guidelines range is speculative. P‘etitioner’s reliance on a sentencing statistics
website for this contention does not provide the required showing of a substantial likelihood that
he would have received a better result but for his counsel’s alleged deficient performance. (Doc.
217 at 9-10.) See Harrington v. Richter, 562 U..S. 86, 112 (2011) (“The likelihood of a different
result must be substantial, not just conceivable.”); Strickland, 466 U.S. at 693 (“Itis not enough
for [Petitioner] to show that the errors had some conceivable effect on the outcome of the

proceeding.”).
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Based on the foregoing, the Court finds that Petitioner has failed to show a substantial
likelihood that the outcome of his case would have been different if he had pled guilty at his
initial arraignment. Respondent states that Petitioner raises new arguments regarding this claim
that were not in his original motion. (Doc. 221 at 2.) To the extent Petitioner raises any new
arguments in his Objections, those arguments are waived. See United States v. Garfinkle, 261 '
F.3d 1030, 1031 (10th Cir. 2001) (“In this circuit, theories raised for the first time in objections
to the magistrate judge’s report are deemed waived.”). The Court, therefore, finds no error by the
Chief Magistrate Judge as to this claim and will overrule this objection.

3. Suppression of Search Warrant

Petitioner next contendé that the Chief Magistrate Judge failed to properly consider his
claim that his counsel was ineffective regarding the motion to suppress evidence obtained as a
result of a search warrant; (Doc. 217 at 18.) Pétitioner argues he was prejudiced by this alleged-
deficient performance becéuse, but for his counsel’s errors, all of the evidence obtained by
Respondent would have been suppressed and Petitioner would not have been convicted. (/d. at
18-19.)

: On August 1, 2013, Petitioner’s counsel filed a motion to suppress evidence obtained as a
result ofran allegedly overbroad search warrant. (Doc. 31.) The Court held a hearing at which
Petitioner’s counsel appeared and argued the motion (Doc. 68), and, on October 25, 2013, the
Court denied the motion to suppress, finding that the search warrant was not overly broad (Doc.
56). Thereafter, on August 6, 2015, Petitioner’s new counsel filed a motion for reconsiderétion of
the Court’s order denying his motion to suppress, arguing in part that his previous counsel was
ineffective (Doc. 125), and, on March 14, 2016, the Court denied Petitioner’s motion for

reconsideration (Doc. 159).

16
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In Petitioner’s Section 2255 Motion, Petitioner restates the arguments made in the motion
for reconsideration of his motion to suppress. (Compare Doc. 194 at 26-31 with Doc. 125 at 6~
21.) In his Objections, Petitioner claims that the Court deriiec_l his motion for reconsideration on
the basis that the arguments made there should have been raised in a Section 2255 motion. (Doc.
217 at 18-19.) However, in considering the motion for reconsideration, the Court considered the
- merits of the arguments raised in that motion and found that Petitioner’s counsel’s performance
was not deficient and that Petitioner was not preju;iiced by counsel’s performance relating to the
motion to suppress. (Doc. 159 at 5-9.) Specifically, the Court held that the strategies Petitioner’s -
counsel used in pursuing the motion to suppress were within the range of professionally
competent assistance, and that even if the Court had founci the search warrant to be invalid, the
good-faith exception would still have protected the evidence from-exclusion. (Id.) While the - |
Court stated that claims of inefféctive assistance of counsel are best considered in collateral
proceedings, Petitioner fails to raise any arguments in his Section 2255 Motion regarding his
motion to suppress that were not already addressed and rejected by the Court. Therefore, for the
same reasons stated in the Court’s order denying the motion to reconsider the motion to suppress
(Doc. 159), the Court rejects Petitioner’s claim that his counsel was ineffective with regard to the
motion to suppress and overrules this objection. |

4. Protective Order

Petitiongr also objects to the Chief Magistrate Judge’s finding that he failed to show that
he was prejudiced by his counsel’s failure to oppose a protective order filed in his criminél case.
(Doc. 217 at 19.) Petitioner states that his counsel “approved a protective order that specifically
deprived [Petitioner] the ability to actively participate in his defense,” that his counsel approved

this order without reading it, and that the protective order hurt Petitioner’s ability to prepare his
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defense. (Id.) Petitioner further states: “While the error may not have resulted, by itselvf, in
prejudice, it certainly must be considered with ALL the other etrors of counsel.” (/d.)

As stated in the PFRD, Petitioner’s failure to state how this alleged deficiency affected
the outcome of his case does not meet the prejudice prong of Strickland. (Doc. 210 at 12.)
Petitioner’s conclusory allegation that his ability to prepare his defense was affected by the
protective order, without more, is insufficient to form the basis of an ineffective assistance of
counsel claim. See Hall, 935 F.2d at 1110 (holding that even pro se parties must allege sufficient
facts on which a recognized legal claim can be based, and that conclusory allegations will not
suffice); United States v. Pena, 566 F. App’x. 645, 650 (10th Cir. 2014) (“Ultimately, it is
beyond cavil that conclusory allegations . . . do not satisfy Strickland’s prejudice inquiry.”).
Therefore, the Court will overrule this objection.

5. Conflict of Interest

Petitioner’s next objection relates to his claim that two of his attorneys operated under a
conflict of interest because they represented the New Mexico Vein Treatment Center, LLC
(“NMVTC”), where Petitioner once worked. (Doc. 217 at 20-21.) In the PFRD, the Chief _
Magistrate Judge found that, assuming Petitioner has presented an actual conflict of interest,
Petitioner waived his right to representation free from conflicts of interest Ey knowingly, -
intelligently, and voluntarily proceeding with counsel who may have labored under a conflict of
interest. (Doc. 210 at 12-16.) The Chief Magistrate Judge relied on Petitioner’s statement that -
Mr. Bowles and Mr. Gorence “stated they were deeply concerned that [NMVTC] and its .Iﬁedical
practitioners could faée liability” based on Petitioner being charged with criminal sexual contact
‘of a minor in New Mexico in March 2013.” (Id. at 12 (quoﬁng Dpc. 194 at 33).) In his

Objections, Petitioner contends he did not know of the conflict until after the conclusion of the
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attorneys’ representation. (Doé. 217 at: 20-21.) Petitioner directs the Court to a étatement he
made in an exhibit to his memorandum in support of his Section 2255 Motion, wherein he states
that he did not know of his counsel’s representation of NMVTC until 2015, (Id. at 20 (citing
Doc. 199-4 at 13-14).)

When a conflict of interest claim is raised after the conclusion of a case, “the possibility
of conflict is inéufficient to impugn a criminal conviction. In order to demonsfrate a violation of
his Sixth Amendment rights, a defendant must establish that an actual conflict of interest
adversely affected his lawyer’s performance.” Cuyler v. Sullivan, 446 U.S. 335, 350 (1980). “An
actual conflict of interest results if counsel was forced to make choices advancing other interests
to the detriment of his client,” and “to demonstrate an‘ actuél conflict of interest, the petitioner
must be able to point to specific instances in the record which suggest an impairment or
compromise of his interests for the benefit of another party.” United States v. Alvarez, 137 F.3d
1249, 1252 (10th Cir. 1998). Moreover, a defendant must show “a conflict existed that might
have foreclosed a specific and seemingly valid or genuine strategy or tactic.” United States v.
Bowie, 892 F.2d 1494, 1502 (10th Cir. 1990).

Petitioner contends there was an actual conflict of interest because, after he was charged
with criminal sexual contact of a minor in New Mexico, his counsel “stated they were deeply -
concerned that [NMVTC] and its medical practitioners could face liability because of such
allegations.” (Doc. 194 at 33.) Petitioner states that he was innocent and intended to contest the

2L 66

charges, but his counsel’s “strategy was to avoid any and all interviews and investigation into
any of the claims to avoid liability” for NMVTC. (Id.) However, Petitioner fails to state which

specific trial stfategy was foreclosed to him due to his counsel’s alleged conflict, and Petitioner’s

statements that his counsel wished to avoid interviews and investigation into the state charges
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against him fail to establish an actual conflict between him and his counsel. See Gardner v.
Galetka, 568 F.3d 862, 886 (10th Cir. 2009) (explaining that the defendant “bears the burden of ,
showing specific instances to support his contentions” of a conflict of 'in‘teresvt).

In addition, Petitioner contends that his counsel had an actual conflict of interest because
they did not oppose Respondent’s motion to declare the case complex for fear of angefing
Respondent into seizing the computers and servers at NMVTC’s headquarters. (Doc. 194 at 33—
34.) Petitioner does not explain how agreeing to Respondent’s motion to declare the case
complex either compromised Petitioner’s interests or benefitted the NMVTC. Petitioner provides
no support for his speculation that his counsel agreed to this motion to avoid “angering”
Respondent, and Petitioner’s contention is contiadic’ted by his.counsel filing an opposed motion
for discovery and two opposed motions to suppress. The filing of these motioﬁs shows
Petitioner’s counsel did not hesitate to aggressively litigate his case, and does not support a
finding that they feared angering Respondent. Therefore, Petitioner fails to show how his -
counsel’s actions wifh regard to Respondent’s motion to declare his case complex advanced
NMVTC’s interests 'Fo the detriment of Petitioner. See United States v. Carrasco, 54 F. App’x.
299, 301 (10th Cir. 2002) (rejecting the defendant’s conflict of interest claim because his -
allegations were speculative and he failed to show that his counsel made éhoices advancing the
other defendant’s interests to the defendant’s detriment).

Based on the foregoing, the Court finds that Petitioner has not demonstrated that his
“counsel was forced to make choices advancing other interests to the detriment of”? Petitioner,
and, at most, has presented a “mere possibility of a conflict,” which is insufficient to show an

actual conflict. Alvarez, 137 F.3d at 1252. Therefore, even accepting Petitioner’s statement that

20



Case 2:12-cr-02901-RB-CG Document 234 Filed 05/31/2018 Page 21 of 25

he did not know that his counsel represented NMVTC until after the representation ended, the
Court finds there was not an actual conflict of interest and will overrule Petitioner’s objection.

6. Constitutional Challenges to CPPA

Next, Petitioner contends the Chief Magistrate Judge erred in her findings regarding
Petitioner’s claim that his counsel was ineffective for failing to raise constitutional chailenges to
the CPPA. (Doc. 217 at 22-24.) Petitioner contends the Chief Magi-strat_e Judge failed to consider
his claims that the Court did not have subject-matter jurisdiction in this case because the CPPA is
unconstitutional, and that the Supreme Court in Unifed States v. Class wz;.s currentiy considering
whether a general waiver of collateral attack includes the right to bring constitutional claims.
(Id.) -

As explained in the PFRD, as part of the plea agreement Petitioner “agree[d] to waive
any collateral attack™ to his conviction “except on fhe issue of defense counsel’s ineffective
assistance.” (Doc. 170 at.12.) Because Petitioner’s claim regarding the Court’s jurisdiction over
his case is not a claim for ineffective a_ssistance of counsel, this claim is within the scope of the
waiver and is therefore waived. (See Doc. 229 at 9) (Petitionér’s Reply to his Objections,
clarifying that this is not an ineffective assistance of counsel claim, but instead is a jurisdictional
claim).) The United States Supreme Court’s decision in Class does not change this outcome. In
that case, the Supreme Court held thét “a guilty plea by itself” does not bar a challenge to the
constitutionality of a statute of conviction on direct appeal. 138 S.Ct. 798, 803 (2018). The plea
ag'réement in Class did not include a waiver precluding the defendant from raising constitutional
challenges on direct appeal. Id. at 807 (“The agreement said nothing about the right to raise on
direct appeal a claim that fhe statute of conviction was unconstitutional.””). Here, however,

Petitioner waived his right to appeal his conviction as well as his right to collaterally attack his
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conviction on any issue other than ineffective assistance of counsel. (Doc. 170 af 11-12.) The
holding. in Class is, therefore, inapplicable, and the Court will overrule this OBjection.
7. Plea Waiver |

Petitioner next contends that enforcing the Waiver of Appeal Rights in his plea
agreement as to his claims of “prosecutorial misconduct and interference with counsel” would
result in a miscarriage of justice. (Doc. 217 at 24-25.) In support of this claim, Petitioner states
that Respondent does not contest his “claims that they committed misconduct or directly
interfered with [Petitioner’s] right to counsel in egregious ways,” and that “they are hiding
behind a general waiver to avoid review of their egregious and illegal conduct.” (Id. at 26.)

A defendant’s waiver of his right to collateral attack under § 2255 “is generally
enforceable where the waiver is expressly stated in the plea agfeement.” United States v.
Cockerham, 237 F.3d 1179, 1183 (10th Cir. 2001). When a defendant waives the right to
collaterally attack his sentence in a plea agreement but later' files a § 2255 motion,'coufts must -
decide: (1) whether the collateral attack falls within the scope of the waiver; (2) whether the
petitioner knowingly and voluntarily waived his right to collateral review; and (3) whether
enforcing the waiver would result Vin a miscarriage of justice. United States v. Hahn, 359 F.3d
1315, 1325 (10th Cir. 2004). A miscarriage of justice occurs when (1) the district court >re1ie.s on
an impermissible factor such as racé; (2) ineffective assistance of counsel in connection with the
negotiation of the waiver renders it invalid; (3) the sentence exceeds the statutory maximum,; or
(4) the waiver is otherwise unlawful, i.e., the error seriously affects the fairness, integrity, or
public reputation of judicial proceedings. Id. at 1327.

Petitioner’s claim that Respondent does not dispute his allegations of prosecutorial

misconduct is inaccurate as Respondent has contested Petitioner’s challenges on this basis both
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in this Section 2255 proceeding and in the underlying criminal case. Moreover, Petitioner’s
objection consists of only conclusory statements that enforcing the waiver would result in a
miscarriage of justice. See United States v. 2121 E. 30th St., 73 F.3d 1057, 1060-61 (10th Cir.
1996) (objections must be made with specificity; general or conclusory objections are
insufficient).

In addition, the case relied on by Petitioner, Price v. United States Dep’t of Justice
Attorney Oﬁice, 865 F.3d 676 (D.C. Cir. 2017), does not support his claim. In Price, the D.C.
Circuit Court of Appeals held that a criminal defendant’s waiver of his rights under the Freedom
of Information Act (“FOIA”) was unenforceable because the government in that case failed to
identify any legitimate criminal-justice interest served by the waiver. In doing so, the D.C.
Circuit Court of Appeals contrasted the waiver of FOIA rights with waivers of appeal rights,
explaining that “waivers of appeal rights are permissible, in part, because they promote finality:
the prosecution avoids expending time and resources putting the matter to rest.”” Price, 865 F.3d
at 681. Therefore, the hdlding in Price does not apply to the issue of Petitioner’s waiver of
appellate rights. The Court will overrule this objection.

8. Evidentiary Hearing

Finally, Petitioner contends that the Chief Magistrate Judge erred 5y not holding an
evidentiary hearing. (Doc. 217 at 27-28.) A § 2255 petitioner is entitled to an evidentiary hearing
unless “the motion and the files and records of the case conclusively show that the prisoner is
entitled to no relief.” 28 U.S.C. § 2255(b). Petitioner contends that the Court should hold.a
hearing on his Section 2255 Motion to determine whether Respondent would have filed a
superseding indictment against Petitioner if he had entered a guilty plea at his fifst.arraignment.

(Doc. 217 at 27.) However, the Court found several reasons why Petitioner has not sufficiently
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alleged that he was prejudiced by not pleading guilty at his first arraignment. For example, the
Court noted that Petitioner’s original PSR calculated a much higher Guidelines sentencing range,
and that Petitioner’s contention that the Court would have sentenced him at the low end of or
below the Guidelines range is speculative. See Section II(C)(2), above. These findings, coupled
with Respondent’s ongoing investigation that led to additional charges, conclusively show that
Petitioner has not carried his burden to show a reasonable probability that the result of the
proceeding would have been different but for his counsel’s alleged deficient performance.
Therefore, the Court finds that no evidentiary hearing is necessary on this claim.

Petitioner further argues that the Court should hold an evidentiary hearing because, in its
order denying Petitioner’s motion to suppress, the Court stated that Petitioner’s claims for
ineffective assistance of counsel would be more appropriately considered in collateral
proceedings. (Docs. él7 at 27-28; 233 at 1.) The Court has already found that Petitioner’s claims
that his counsel was ineffective in arguing the motion to suppress were addressed and rejected,
by the Court in its order denying the motion to reconsider the Court’s order denying the motion
.suppress. See Section II(C)(3), above. (See also Doc. 159.) Because the Court finds that the
record of this case conclusively shows that Petitioner is entitled to no relief on this claim, the
Court finds no need for an evidentiary hearing. |

III.  Conclusion

For the foregoing reasons, the Court finds that the Chief Magistrate Judge conducted the
proper aralysis and correctly concluded that Petitioner’s claims should be dis'missed with |
prejudice. Petitioner’s objections are overruled.

For the reasons stated above, IT IS HEREBY ORDERED that:
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1) Petitioner’s Motion for Leave to Conduct Discovery (Doc. 200); Motion for
Production of Court Records (Doc. 203); Motion for Default Judgement (Doc. 208);
and Motion to Strike Document 202-1 (Doc. >213), are DENIED; |

2) Petitioner’s Motion for Leave to File Late Reply (Doc. 205); Motion Sfor Sanctions
(Doc. 219); and Motion to Stdy (Doc. 224), are DENIED AS MOOT,;

3) Respondent’s Motion to File Response Out of Time (Doc. 220); and Petitioner’s
Motion to Withdraw Motion to Stay (Doc. 230), are GRANTED;

4) The Chief Magistrate Judge’s Proposed Findings and Recommended Disposition
(Doc. 210), is ADOPTED; and

5) Petitioner’s Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence

by a Person in Federal Custody (Doc. 194), is DISMISSED WITH PREJUDICE.

~ A e
: ROBERT C/BRACK
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ERIK BILAL KHAN,

‘Petitioner,
v, | CR No. 12-2901 RB/CG
CV No. 17-744 RB
UNITED STATES OF AMERICA,
Respondent.

PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER is before the Court on Petitioner Erik Bilal Khan’s Motion Under
18 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence by a Person in Federal
Custody (the “Motion”), (CR Doc. 194), filed July 14, 2017; Petitioner's Memorandum of
Law in Support of Motion to Vacate, Set Aside, or Correct Sehtence Pursuant to 28
U.S.C. 2255 (the “Memorandum”), (CR Doc. 199), filed August 7, 2017; Petitioner’s
Motion for Leave to Conduct Discovery (the “Motion for Discovery”), (CR Doc. 200), filed'
August 21, 2017; Respondent United States of America’s Response to Defendant’s
Motion to Vacate, Set Aside or Correct Sentence Pursuant to 28 U.S.C. § 2255 (the
“Response”), (CR Doc. 262), filed August 23, 2017; Petitioner's Motion for Production of
Court Records (the “Motion for Production”), (CR Doc. 203), filed August 24, 2017‘; |
| Petitioner's Motion for Leave to File Late Reply (the “Motion for Leave”), (CR Doc. 205);
Petitioner’s Reply to Government’s Response in Opposition (the “Reply”), (CR Doc.
206), filed October 10, 2017; Petitioner's Supplemental Authority (the “Supplementél
Authority”), filed October 19, 2017; and Petitioner's Motion for Default Judgement (the

“Motion for Default Judgment”), filed October 23, 2017. United States District Judge
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Robert C. Brack referred this case to United States Magistrate Judge Carmen E.'Garza
for prolposed findings of fact and a recommended disposition. (CR Doc. 197').
The Court has reviewed the Motion, the Memor’andum, the Response, the Reply,
and Petitioner's Motion for Discovery, Motion for Production, Motion for Leave, and
- Motion for Default Judgment. After considering the parties’ filings, the record of thé
- case, and relevant law, the Court RECOMMENDS that Petitioner’'s Motion, Motion for
Discovery, Motion for Production, and Motion for Default Judgment be DENIED, that
Petitioner’s Motion for Leave be DENIED AS MOOT, and that this case be DISMISSED
WITH PREJUDICE.
L. Background
This case arises from Pefitioner’s prosec_utibon for and guilty plea to violations of -
the Child Pornogréphy Prevention Act of 1996 (the “CPPA”), 18 U.S.C. §§ 2251-2260a
(2012). Petitioner was originally charged i.n federal court with one count each of receipt,
distribution, and possession of child pornography in violation of 18 U.S.C. §§
2252(a)(2), (a)(4)(B), (b)(1), and 2256. (CR Doc. 7 at 1-2). The statutory sentencing
range for receipt and distribution was five to twenty years, and the statutory range for
possession was no more than ten years. §§ 2251(b)(1)-(2). Respondent initially offered
Petitioner a plea in which he would agree to a 22 year-éentence, but he rejected that
offer. (CR Doc. 194 at 23).
After Petitioner rejected the plea offer, the'grand jury returned a superseding
indictment that added a charge of atfempted production ofvc‘hild pornography in violation
of 18 U.S.C. §§ 2251(a). (CR Doc'. 26). This charge carried a mandatory minimum

fifteen year sentence and a maximum thirty year sentence. § 2251(e). During the course
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of Petitioner’s prosécution, he was also charged with criminal sexual contact of a minor
in NeW Mexico state court. (CR Doc. 164 at 27). |

On November 25, 2013, Petitioner pled guilty tc; all four counts in the
superseding indictment. (CR Doc. 65). However, Petitioner retained new counsel before
sentencing. (CR Docs. 75, 76). After Petitioner's new counsel filed and litigated a series
of motions, Petitioner pled guilty pursuant to an amended plea agreement under Fed. R.
Crim. P. Rule 11(c)(1)(C) on June 27, 2016. (CR Doc. 170). As part of the agreement
the parties stipulatéd to a sentence of twenty years imprisonment. /d. at 5. When
Petitioner was sentenced, his Sentencing Guidelines recommended sente;nce was 235-
293 months. (CR Doc. 164 at 40). Although the éttempted production charge carried a
higher statutory minimum than the receipt, distribﬁtion, and possession charges, the
latter threé charges had a higher adjusted offense level than the attempted production
charge. /d. at 24-25. In the plea agreement, Petitioner waived his right to appeal or .
collaterally attack his convictions and sentence “except on the issue of defense
counsel’s ineffective assistance.” /d. at 11-12.

Petitionef has now timely ﬁléd the Motion, bringing three broad claims: ineffective
assistance of counsel; denial of due process as a result of prosecutorial mis_conduct;
and a facial constitutional challenge to the CPPA. (CR Doc. 194 at 13-66; CR Doc. 199
at 1-77). Petitioner has organized his‘ ineffective assistance of counsel claims into
sixteen “counts.” (CR Doc. 194 at 14-41, 65-66). In sum, Petitjoner claims that but for
his ineffective assistance of counsel, he would have pled guilty to the original indictment
as soon as he was arraigned in federal court and would have received a sentence of

s
less than twenty years. Petitioner also alleges seven different instances of prosecutorial

1
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misconduct that denied him due process of law, /d. at 42-63, and claims that the CPPA
is faciélly unconstitutional, /d. at 63-64.

In its Response, Respondent points out that Petitioner waived His right to
collaterally attack his sentence except on the issue of ineffective assistance of counsel.
(CR Doc. 202 at 8-9). Therefore, Respondent argues, Petitioner’s claims of
prdsecutorial misconduct and his facial challenges to the CPPA are barred. /d. at 9-10.
As for Petitioner’s claims of ineffective assistance of counsel, Respondent argues that
Petitioner was defended by “some of the most revered defense attorneys” in New
Mexico, that Petitioner does not allege any defect with his last counsel, and that
Petitioner was not 'prejudiced because his sentence of twenty years was far shorter than
his Guidelines recommended range. /d. at 10-11. |

In his Reply, Petitioner disputes that his counsel could not_ have been deficient
even if they were highly. regarded. (CR Doc. 206 at 2). Moreover, although P‘étitioner is
not alleging ineffective assistance of his counsel at sentencing, Petitioner states that
does not prevent him from establishing ineffective assistance earlier in the case that
prejudiced him later. ld.‘at 3.1In pérticular, Petitioner again argues that but for his |
counsel’s ineffective assistance, he would have pled guilty at his first arrafgnment and
would not have received a twenty year sentence because he was not facing a charge
for attempted production of child pornography at that time. /d. at 4-5. Finally, Petitioner
contests that his other claims are waived. /d. at 5. |

In addition to the Motion, Memorandum, and Reply, Petitioner has filed a IV!otion
for Production, in which he asks for print outs of various documents in the record, (CR

Doc. 203 at 1-3); a Motion for Discovery, in which he seeks leave of the Court to
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subpoena records in order to support his Motion and requests appointment of counsel,
(CR Déc. 200 at 1-8); a Motion for Leave, in which he requests leave to file his Reply
late, (CR Doc. 205); a Motion for Default Judgment, in'which he moves for default
judgment due, he argues, to Respondent’s failure to address the allegations raised in
the Motion, (CR Doc. 208); and Supplemental Authority, in which he further develops
arguments made in the Reply, (CR Doc. 207). The Court will address each in turn.

i Standard of Review Under 28 U.S.C. § 2255

Under 28 U.S.C. § 2255 provides that prisoners in federal custody may challenge

their sentences if: (1) their sentence was imposed in violation of the United States
Constitution or federal law; (2) the sentencing court.had no jurisdiction to impose the
sentence; (3) the sentence exceeded the maximum authorized sentence; or (4) the
sentence is otherwise subject to collateral review. § 2255(a). Here, Petitioner claims his
sentence was imposed in violation of the United States Constitution. If the Court finds
that the sentence infringed Petitioner’s constitutional rights and is subject to collateral
review, the Court must vacate the sentence and discharge, resentence, or correct the
sentence as the Court believes appropriate. § 2255(b). The Court must review the |
answer and any transcripts of prior proceedings in order to determine whether to hold
an evidentiary hearing. RUIe 8 of the Rules Governing § 2255 Proceedings for the
United States District{Courts. The Court may decline to hold a hearing if the motion and
record “conclusively show” vthe movant is not entitled to relief. § 2255(b).

. Analysis

a. Whether Petitioner Waived His Right to Bring His Claims
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The first issue before the Court is whether Petitioner waived his right to bring

certairr of his claims. Respondent concgdes that Petitioner may bring his ineffective

» assistance of counsel claims but contends that Petitiorrer’s other claims are waived.
Petitioner's plea agreement includes a “Waiver of Appeal Rights,” which states
Petitioner “knowingly waives the right to appeal” his convictions “and any sentence,
including any fine, imposed in conformity” with fhe plea agreement. (CR Doc. 170 at 11- |
12). Additionally, Petitioner “agree[d] to waive any collateral attack” to his convictions

- “and any sentence, including any fine, pursuant to 28 U.S.C. §§ 2241 or 2255, or any

. other extraordinary writ, except on the issue of defense counsel’s ineffective
assistance.” /d. at 12.

A defendant’s waiver of his right to collaterél attack under § 2255 “is generally
enforceable where the waiver is expressly stéted in the plea agreement.” United States
v. Cockerham, 237 F‘3d, 1179, 1183 (10th Cir. 2001). When a defendant waives the
right to collaterally attack his sentence in a plea agreement but later files a § 2255
motion, courts must decide: (1) whether the collateral attack falls within the scope of the
waiver; (2) whether the petitioner knowingly and voluntarily waived his right to collateral |
review; and (3) whether enforcin§ the waiver would result in a miscarriage of justice.
United States. v. Hahn, 359 F.3d 1315, 1325 (10th Cir. 2004). The Court must “strictly
construe[]” the waiver’s scope, _and “any ambiguities . . . will be read against the
Government and in favor of” the defendant’s right toAc.;oIIateraI review. /d. (citation
omitted). In this case, Petitioner does not argue that he did not knowingly 6r voluntarily

waive his right to collateral attack or that enforcing the waiver would resuit in a
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miscarriage of justice. Rather, Petitioner argues hié claims other than ineffective
assist:;mce are outside the waiver’s scope. (CR Docs. 206 at 5; 207 at 4-5).

Even strictly construing the plea agreement agéinst Respondent, the waiver is
clear and unequivocal. The waiver states Petitioner waived the right to collaterally attack
“any sentence” he received, including under § 2255, except on one issue: ineffecti\)e ,
assistance of counsel. (CR Doc. 170 at 12). This is ‘not a case where the waiver
includes language waiving a right to appeal a sentence but does not include language
regarding collaterally attacking the sentence. See United States v. Pam, 867 F.3d 1191,
1201 (10th Cir. 2017) (finding collateral attack waiver did not preclude challenging
sentence). The parties expressly left only one exception to the collateral attack waiver.
Accdrdingly, the Court finds thaf Petitioner's cIairﬁs other than ineffective assistance of

counsel are within the scope of the plea waiver and are therefore waived.

b. Standards for C/a(ms of Ineffective Assistance of Counsel
Having determined Petitioner waived all claims other than ineffective assisténce

of cbunsel, the Court will review tﬁe standards for estqblishing ineffective assistance
before examining Petitioner’s actual claims, which the Court must liberally construe.. Hall
V. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991). In order to prove ineffective
assistance of counsel, Petitioner must establish that His “counsel’s representation fell
below an objective standard of reaSonablenéss.” Strickland v. Washington, 466 U.S.
668, 688 (1984). First, Petitioner must demonstrate that his counsel’s performance was
“deficient,” which “requires showing that counsel made errors so serious that counsel
was not functioning as the ‘counsel’ guaranteed . . . by t_he Sixth Amendment.” /d. at

687. “Judicial Scrutiny of counsel’s performance must be highly deferential.” /d. at 689.
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Accordingly, the Court “must indulge a strong presumption that counsel’s conduct falls
within .the wide range of reasonable professional assistance.”'/d. Petitioner must
“overcome the presumption that, under the circumstaﬁces, the challenged action ‘might
be considered sound trial strategy.” /d. (quoting Michel v. Louisiana, 350 U.S. 91, 101
(1955)).

Second, Petitioner must show that his counsel’s errors prejudiced him. /d. In
other words, Petitioner “must show that there is a reasonabie probability that, but for
counsel’s unprofessional errors, the result of the proceeding would hav\e been different.
A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Id..at 694. “It is not enough for [Petitioner] to show that the errors had some
cdnceivable effect on the outcome of the proceed»ing.” Id. at 693. “The likelihood of a
different result must be substantial, not just conceivable.” Harrington v. Richter, 562
U.S. 86, 112 (2011). In the context of plea agreements, Petitioner must show that the
outcome of the plea process would have been different, i.e. that he would have received
a more favorable sentence. See. Missouri v. Frye, 566 U.S. 134, 148 (2012) (holding
that where plea offer has lapsed or been rejected due to ineffective assiétance,
defendant must show the end result would have been more favorable); Lafler v. Cooper,
566 U.S. 156, 163 (2012) (“In the context of pleas, a defendant must show the outcome
of the plea process would have been different with competent advice.”). |

c. Petitioner's Claims of Ineffective Assistance of Counsel
1. Non-Ineffective Assistance of Counsel Claims
As discussed, Petitioner organized his claims into sixteen “counts.” Four of these

counts may be dismissed because they are not claims of ineffective assistance of

-~
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counsel. In Petitioner's first count, he claims that after he was arrested he appeared in
New Mexico state court and that he was denied counsel at this hearing. (CR Doc. 194
at 13-41). This is a distinct claim from ineffective a,ssis.tance of counsel. See Gideon v.
Wainwright, 372 U.S. 335, 339-41 (1963); Kimmelman v. Morrison, 477 U.S. 365, 374-
75 (1986) (explaining an ineffective assistance claim is a claim that couhsel's errors
undermined confidence in the outcome of proceedings). AFurther, Petitioner states his
right to counsel was denied at the Dona Ana County Detention Center because he
could not meet with counsel in private and his phone calls were recorded. (CR Doc. 194
at 35-37). Finally, Petitioner asserts that Respondent intentionally interfered with his
relationship with counsel. (CR Doc. 194 at 35-37, 39-41). These are also not claims of
ineffective assistance c;f counsel under Strick/and.‘ Accordingly, these claims aré within
the scope of the waiver and the Court will not consider them.
2. Claims where Petitioner does not allege prejudice

Three of Petitioner's counts may be dismissed because he does not allege any
prejudice. First, Petitioner argues his cour%sel provided ineffective assistance byvfai_ling :
to inform him that he could appeal his pretrial detention. /d. at 15-18. But for his |
counsel’s failure, Petitioner states hé would have appealed the detention order and that
there is a reasonable probability he would have been released from detention. /d. at 17-
18. Although Petitioner.asserts there is a reasonable probability he would have been
released pending trial, he does not argue that this affected the ultimate outcome of his
case. See Strickland, 466 U.S. at 693. Second, in two counts Petitioner claims he
received ineffective assistance of counsel because his counsel “abandoned” him at his

initial appearances following the first and second indictments. (CR Doc. 194 at 20-22,
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34-35). Although Petifioner a'IIeges these were unprofessional errors, he does not claim
they aﬁected the ultimate outcome. The Court therefore finds these three counts fail to
state a claim. |
3. Claims where the alleged error resulted in a higher sentence

In seven of the nine remaining counts Petitioner claims his counsel’s error
resulted in him receiving a higher sentence. First, Petitioner contends his counsel
provided ineffective assistance by failing to litigate a search warrant executed on his
home and failing to conduct plea negotiations prior to the initial indictment being filed.
Id. at 18-19. Next, Petitioner claims he receiv;d ineffective assistance when counsel
told him he could not plead guilty at his arraignment. /d. at 22. Regarding the first plea
offer, Petitioner argues counsel provided ineffecti\)e assistance by not advising
Petitioner of his option to reject the plea agreement‘and plead guilty without the benefit
of a plea agreement. /d. According to Petitioner, Respondént'only filed the superseding
indictm_ent because Petitioner rejected the first plea offer. In two counts, Petitioner
alleges his counsel was ineffective by failing to conduct a reasonable factual and legal
investigation into their motions to suppress. (CR Doc. 26-31). Finally, Petitioner |
contends his counsel was ineffective by not opposing Respondent’s 'motion to declare
Petitioner’s case complex and by not opposing protective orders filed in the case. (CR
Doc. 37-41). In order to correct his counsel’s errors, Petitioner prbposes he be allowed
| to plead gyilty to the original indictment without the benefit 6f a plea agreement. /d. -gt
67; (CR Doc. 206 at 5). |

Respondent counters that Petitioner’s claims ére meritless because he was

represented by “some of the most revered defense attorneys” in New Mexico and does

10
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not allege that hi_g last counsel of record committed any error. (CR Doc. 202 at 10-11).
FurtheAr, Respondent afgues Petitioner was facing eighty years imprisonment, ther_eforé
his twenty year sentence shows he was not prejudice(i. Id.

Respondent’s arguments are not persuasive or helpful to the Court. The ‘issulé is
whether or not Petitioner's counsel committed unprofessional errors, not whether or not
they Were highly regarded. Similarly, the question regarding prejudice is whether 6r not
~ there is a reasonable probability Petitioner would have received a better sentence but
for cdunsel’s errors, not whether he could have received a worse sentence. Respondent
failed to address Petitioner’s contention that he would have received a lesser sentence
if he pled guilty to the original indictment. In this regard, Respondent failed to sufficiently
réspond to the Motion. |

Petitioner insists that he would have received a sentence shorter than twenty
years if he pled guilty before he was charged with attempted production of child

pornography, which carries a mandatory fifteen-year minimum. § 2251(e). However,
| under his Presentence Report, Petitioner's Guidelines recommended sentence was
235-293 months, (CR Doc. 164 at 36, 40). This sentence was calculated based on fhe
receipt, distribution, and possession. charges because those charges had a higher
adjusted offense level. /d. at 14-25. Although the superseding indictment included a
statutory minimum fifteen-year sentence, Petitioner’s uItiméte Guidelines range was
based substantially on the receipt, distribution, and possession charges. Petitione’r’s
sentence of 240 months is withi‘n the 235-293 month rangé récommended by the PSR,
and Petitioner has not explained why it is reasonably probable he would have received

any lesser sentence. Thus, even if the superseding indictment was not filed and

11
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Petitioner was not charged with attempted production, it is not reasonably probable that
he woﬁld have received a sentence less than twénty years.

Even if Petitioner pled guilty to the original indic'tment without the benefit of a plea
agreement, nothing would have stopped Respondent from continuing its investigation
and chaféing Petitioner with attempted production of child pornography. Petitioner
appears to assume that (1) if he pled guilty to the first indictment Respondent would
have simply‘ rested and stopped its investigation, and (2) collatéral state charges’ in
Arizona and New Mexico would not have been filed. While those might be conceivable
possibilities, Petitioner must show they were reasonably probable. Harringtori, 562 U.S.
at 112. Petitioner has not done so. Because Petitioner has not shown a reasonable
probability that his sentence would have been différent, Petitioner has not shown that he
was prejudiced by counsel’s alleged errors.

4. Petitioner’s Claim of a Confiict of Interest

Separate from his claims that he would have received a Ieéser sentence,

" Petitioner contends that two of his attorneys operated under a conflict of interest. (CR
Doc. 194 at 31-34). Petitioner asserts that when hé first met with attorneys Robert |
Gorence and Jason Bowles they did not tell him they had also been retained by the -
New Mexico Vein Treatment Center, LLC (“NMVTC"), where Petitioner once worked. /d. -
at 32. After Petitioner was charged with criminal sexual contact of a minor in New

Mexico in March 2013, Petitioner says that Mr. Bowles and Mr. Gorence “stated they
were deeply concerned that [NMVTC] and its medical practitionérs could face liability
because of such allegations.” /d. at 33. Petitioner insisted he was innocent and intended

to contest the charges, but Petitioner states his counsel’s “strategy was to avoid any

12
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and all interviews and investigation into any of the claims to avoid liability” for NMVTC.
Id. Fuﬁher, according to Petitioner, Mr. Gorence and-Mr. Bowles did not oppose
declaring the case complex because they did not wan’£ to “anger” Respondent “into
seizing all the computers and servers” at NMVTC’s headquarters. /d. at 3?;-34. '
Petitioner says that had he known of the conflict, there is a reasonable probability he
would not have proceeded with Mr. Gorence and Mr. Bowles as counsel. /d. at 33.

The Sixth Amendment right to counsel includes the right to representation free
from conflicts of interest. See Glasser v. United States, 315 U.S. 60, 70 (1942) (stating
the Sixth Amendment right to counsel “contemplates that such assistance be
untrammeled and unimpaired” by “simultaneously represent[ing] conflicting intereéts”);
Unit;ed States v. Bowie, 892 F.2d 1494, 1500 (10th Cir. 1990). Conflicts typically arise
when a single attorney represehts codefendants. See Glasser, 315 U.S. at 70; Holloway
v. Arkansas, 435 U.S. 475, 484 (1‘978). However, the right is not limited to those
situations; it “extends to any situation in which defendant’s counsel owes conflicting
duties to that defendant and some other third person.” Wood v. Georgia, 450 U.S. 261,
268-72 (1981). |

When a conflict of inter;est claim is raised after the conclusion of a case, “the
possibility of conflict is insufficient to impugn a criminal conviction. In order to
demonstrate a violation of his Sixfh Amendment rights, a defendant must establish that )
an actual conflict of interest adversely affected his lawyer’s performance.” Cuyler v.:
Sullivan, 446 U.S. 335, 350 (1980)' In order to do so, a defendant must show “a confiict
existed that might have foreclosed a specific an’d seemingly valid or genuine strategy or

tactic.” Bowie, 892 F.2d at 1502. If a defendant “can establish the conflict actually

13



¢ Case 2:12-cr-02901-RB-CG Document 210 Filed 11/09/17 Page 14 of 20

affected the adequacy of his r‘ebresentation, prejudice is presumed,” tho.ugh the
defendant “bears the burden of showing specific instances to support his contentiqns” of
a conflict of interest. Gérdner v. Galetka, 568 F.3d 86é,v 886 (10th Cir. 2009) (citing
United States v. Alvarez, 137 F.3d 1249, 1251 (10th Cir. 1998)). |

A defendant may waive his right to representation free of conflicts of interest if he
“consciously chose to proceed with trial counsel, despite a known conflict to which the
defendant could have objecfed but chose to disregard.” United States v. Winkle, 722
F.2d 605, 612 n.12 (10th Cir. 1983). Such a waiver must be knowing, intelligent, and
voluntary. Brady v. United States, 397 U.S. 742, 748 (1970); see United States v.
Martin, 965 F.2d 839, 843 (10th Cir. 1992). Waiver is preferably explicit and made after
the trial court has been alerted to the potential cohﬂict. See Fed. R. Crim. P Rule 44(c).
But, waiver may be implicit and found on review of the record. See Bridges v. United
States, 794 F.2d 1189, 1193 (7th Cir. 1986)2

In Bridges, the defendant knew of his counsel’s conflict, but he “assured the court
that he was satisfied with counsel” until he filed a motion to vacate his sentence. /d.; id.
at 1194-95. The Seventh Circuit found that, under the circumstances, the defendant
could not keep the conflict a secret and save it for a motion to vacate his sentence. /d.
In United States v. Moore, the Tenth Circuit wrote that a defendant’s awareness of a
conflict weighs in favor of finding waiver. 950 F.2d 656, 661, 661 n.8. (citing Bridges,
794 F.2d ét 1194).

in this case, Petitioner states that there is a rea_sonéble probability he would not
have proceeded with Mr. Gorence and Mr. Bowles had he known of their conflict, but

the Motion indicates he learned of the conflict when it arose. According to the Motion,

14 )



Case 2:12-cr-02901-RB-CG Document 210 Filed 11/09/17 Page 15 of 20

when additional charges were filed against him in New Mexico, Petitioner wanted to
“fully c;)ntest[]“ them, but his counsel demurred, stating they were concerned about
NMVTC's liability; instead, they did not contest the charges out of that concern. (CR
Doc. 194 at 33-34). Petitioner was first indicted on the New Mexico charge in March,
2013. (CR Doc. 164 at 27). Yet Petitioner retained Mr. Gorence and Mr. Bowles until
March, 2014. (CR Doc. 73). At the hearing on his first plea agreement, Petitioner was
asked whether he Wa_s satisfied with the advice and represenfation he received from Mr.
Gorence and Mr. Bowles. (CR Doc. 77 at 9). At ﬂrsi, Petitioner equivocated, saying “as
far as | know right now, | am, but you never know until you're finally done with
everything.” (CR Doc. 77 at 9-1‘0). When asked again, Petitioner answered “yes,” he

, wés satisfied, and that he had no complaints regafding Mr. Bowles and Mr. Gorence. /d.
at 10. Five months later, Petitioner retained new counsel. (CR Doc. 73).

Assuming Petitioner has presented an actual conflict of interest, Petitioner knew
of the conflict at least one year before he retained different attorneys. Additionally, when
first asked if he was satisfied with Mr. Gorence and Mr. Bowles’ advice and
representatior;, Petitioner hinted that he might raise an issue later at the conclusion.of
his case. Petitioner may not knowingly retain counsel with é cohﬂict of interest and then
raise that as an issue later if the case is not resolved in his favor. See Bridges, 794 F.2d
at 1195; United States v. Blau, 159 F.3d 68, 75-76 (2nd Cir. 1998). Petitioner had
already changed counsel in this case, so Petitioner knew that was an option. Indeed,
shortly after testifying that he had no complaints, Petitioner switched attorneys.

Accordingly, the Court finds Petitioner waived his right to representation free from
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conflicts of interest by knowingly, intelligently, and voluntéﬁly proceeding with counsel
who m;ay have labored under a conflict of interest.
5. Petitioner’s Ineffectiveness Claim regard)'ng the CPPA |

Finally, Petitioner claims his counsel was ineffective by failing to chélleng‘e the
constitutionality of the CPPA. (CR Doc. 194 at 53-54). Petitioner érgues the CPPA’_s
definition of “sexually explicit conduct” is facially overbroad and void for vagueness
because it includes “simulated” acts. (CR Doc. 194 at 64). The bulk of Petitioner’s
argument is that a number of popular works of art violate the CPPA; t}herefore, it is
overbroad and vague. (CR Doc. 199 a;t 57-77). Regarding prejudice, Petitioner contends
that if his counsel raised these arguments, he would have been in a stronger position to
negotiate his plea deal or would not have been sentenced at all. (CR Doc. 194 at 65-
66).

The CPPA is facially overbroad “if it prohibits a substantial amount of protected
expression.” Ashcroft v. Free Speech Coalition, 535 U.S. 234, 245 (2002). The
overbreadth must be both absolute and “relative to the statute’s plainly legitimate
sweep.” United States v. Williams, 553 U.S. 285, 292 (2008); see United Stafeé V. |
Brune, 767 F.3d 1009, 1018 (10th Cir. 2014). The CPPA is unconstitutionally vague if it
“fails to provide a person of ordinary intelligence fair notice of what is prohibited, or is so
standardless that it authorizes or encourages seriously discriminatory enforcement.”
Williams, 553 U.S. at 304. Petitioner did.not cite, and the Court has not found, any case
in which a court held the CPPA’s definition of “sexually explicit conduct”

unconstitutionally vague or overbroad.
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“Facial challenges are disfavqréd for several reasons,” including that they often
rely on‘ speéulatioh and are contrary to the concept of judicial restraint. Wash. State K
Grange v. Wash. State Republican Party, 552 U.S. 44é, 451' (2008); see Broadrick v.
Oklahoma, 413 U.S. 601, 612-16 (1973). The overbreadth doctrine in particularis
“strong medicine” that is employed “sparingly and only as a last resort.” Broadrick, 413
U.S. at 613. “The bottom line is that successful ‘facial challenges are best when
infrequent.” Brune, 767 F.3d at 1019 (quoting Sabri v. United States, 541 U.S. 600, 608
(2004)).

Importantly, in Miller v. California, the Supreme Court included “actual or
simulated” acts in an example definition of a constitutional regulation of obscenity. 413
U.S. 15, 24-25 (1973). Nine years later, the Supre.me Court upheld the constitutionality
ofa chfld pornography statute that defined “sexual conduct” as “actual or simulated”
sexual acts. New York v. Ferber, 458 U.S. 747, 750-51 (1982). In 2008, the Supreme
Court held that a provision of the CPPA was constitutional in part because it defines
“sexually explicit conduct” as “actual or simulated” conduct. Williéms, 553 U.S. at 296-
97. |

Given this backdrop, the Court cannot say that Petitioner's counsel provided
ineffective assistance by not challenging the CPPA. Facial chal|enges' are heavily
disfavored, and the Supreme Court has repeatedly endorsed statutes that include
“simulated” acts in their definitions of sexual conduct. Although Petitioner argues that
several popular movies include “simulated” sexually explicit conduct, he has not cited
any case in which a court struck a definition that inclﬁded the word “simulated.” Ruli‘ng

in Petitioner’s favor would essentially require attorneys to bring constitutional challenges
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on speculative vagueness and overbreadth grounds; otherwise, they would be
ineffecfive. The Court therefore finds that Petitioner's counsel were not deficient by
failing to bring a facial challenge to the CPPA. Conseq'uenﬂy, Petitioner is not entitled to
relief under this or any theory of ineffective assistance of counsel in the Motion.

 d. Petitioner’s Assorted Motions

In addition to his Motion, Petitioner has filed several other motions seeking
assorted relief. In his Motion for Discovery, Petitioner asks for appointment of counsel
and requests leave of court to subpoena his formér attorneys. (CR Doc. 200 at 1-8).
Because Petitioner is not entitled to relief on any theory of ineffective assistance of
| counsel, the Court finds no good cause and recommends deny}ing leave to conduct
discovery. Further, Petitioner has ably argued his éase thus far without counsel,
including by filing a 67-page Motion, a 78-page Memorandum with attachments, a 66-
page Reply with attachments, and a six-page Supplemental Authority, all of which
include legal argument with case and statutory citations. The Court therefore
recommends denying the Motion for Discovery. (

Petitioner has also filed a Motion for Production in which he asks for brinted 6ut
documents of record. (CR Doc. 203 at 1-3). Petitioner asserts generally that these items
support his Motion and that he needs them to continue litigating his Motion. /d. Again,
the Court has reviewed the record as part of its analysis, and Petitioner has thoroughly
litigated his Motion so far. The Court therefore recommends denying the Motion for:
Pfoduction.

Third, Petitioner filed a Motion for Leave, in which he asks for leave to file his

Reply late. (CR Doc. 205). Respondent did not ensure its Response was mailed to
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Petitioner’s last known address. (CR Doc. 202 at 11). Petitioner notified the Court of his
non-re;:eipt of the Response, (CR Doc. 204), and a copy was mailed on September 19,
2017. Petitioner replied within .seventeevn days of the Response being mailed; therefore
Petitioner timely filed the Reply. See Fed. R. Civ. P. Rule 5(b)(2)(C), Rule 6(d). -
Accordingly, the Court recommends denying the Motion for Leave as moot.

Finally, Petitioner has filed a Motion for Default Judgment. (CR Doc. 208).
Petitioner argues that Respondent “wholly failed” to address the allegations in the
Motion by not addressing the facts alleged in the Motion. /d. at 1. Respondent
sufficiently answered the Motion, therefore the Court recommends denying the Motion
for Default Judgment.

IV. Recommendation

For the foregoing reasons, the Court finds that Petitioner’s claims of prosecutorial
misconduct and that the CPPA is unconstitutional are within the scope of Petitioner’s
plea waiver, so they are waived. Further, Petitioner's claims of ineffective assistance of
counsel all fail, either because Petitioner was not prejudiced because he could not have
received a better sentence or his counsel acted objectively reasonably. Finally, |
Petiiioner’s assorted motions should all be denied. Therefore, the Court
RECOMMENDS that: |
| 1. Petitioner’s 28 U.S.C. § 2255 Motion to Vacate Sentence, (CR Doc. 194), be

DENIED; the Court also RECOMMENDS that a certificate of appealability be
'DENIED;
U 2. Petitioner’'s Motion for Leave to Conduct Discovery, (CR Doc. 200), be

DENIED;
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3. Petitioner’'s Motion for Production of Court Records, (CR Doc. 203), be

| DENIED;

4. Petitioner’s Mqtion' for Leave fo File Late Reb/y, (CR Doc. 205), be DENIED
AS MOOT; and |

5. Petitioner's Motion for Default Judgement (CR Doc. 208) be DENIED.

THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAYS OF
SERVICE of a copy of these Proposed Findings and Recommended Disposition they
may file written objections with the Clerk of the District Court pursuant to 28 U.S.C. §
636(b)(1). A party must file any objections with the Clerk of the District Court
within the fourteen-day period if that party wants to have appellate review of the
proposed findings and recommended disposition. If no objections are filed, no

appellate review will be allowed.

THE HONORABLE CARMEN E. GARZA
UNITED STATES MAGISTRATE JUDGE
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